This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


1 


THE 


LEGAL   OBSERYER^ 


OB 


JOURNAL  OP  JURISPRUDENCE. 


PUBLISHED     WEEKLY. 


November,  1834,  to  April,  1835, 

INCL^^IVB. 


■  <<  Qaod  magis  ad  NOf 
Pertioet,  et  nesdre  malmn  est,  agitamns.* 

Hoiur. 


VOL.  IX. 


LONDON: 

PUBLX8HBD  FOB  THB  PBOPBIBTOB8,  BT 

RICHARDS  &  Co., 
LAW  BOOKSELLERS  AND  PUBUSHERS,  194,  FI^ET  STREET! 
ADAM  AND  CHARLES  BLACK,  EDINBURGH  j 
AND  HODGES  AND  SMITH,  DUBLIN. 
1835. 


L-  - 


t*- 

^■'^' 

i 

*-> 

w.  roPLS,  rsnrrsBt 

§7,  OHANCniT  LANS. 


CONTENTS  OF  VOLUME  IX. 


Chamobs  in  thb  Law  : 

Spring  Asslzet  and  Quarter  Sessions,  6. 

Administration  of  Justice  in  Boroughs,  20. 

Cn^ital  Punishment,  38. 

Lancaster  Common  Pleas,  50. 

Fscilitating  Irish  Loans,  67. 

Common  Fields  Exchanges,  98. 

Equity  Process,  116. 

Stay  of  Tithe  Suits,  145. 

Friendly  Societies,  162. 

Trading,  &c.  Companies,  194. 
Abstracts  of  Recbmt  Statutes  : 

Lisol?ent  Debtors  in  India^  127. 

Gorawall  Stannary  Court,  181. 

Magistrates  of  Scilly  and  Cornwall,  181. 

Prevention  of  Smuggling,  210. 

Repeal  and  Allowance  of  Stamps,  227. 

Assessed  Taxes  Composition,  259. 

Land-tax  Amendment,  260. 

Assessed  Taxes  Relief,  261. 

Weights  and  Measures,  did. 
Law  Rbform  &  suogestbd  Improybmbnts  : 

Progress  of  Law  Reform,  1 ,  385. 

Central  Criminal  Court,  1 7. 

Events  of  the  Term,  33. 

Prospects  of  the  Profession,  193. 

Inns  of  Court,  289, 337. 

Local  Courts,  401. 

Imprisonment  for  Debt,  131,  388,  437» 
446,451,471. 

Copyholds,  373,  403. 

East  Indies*  440. 

Registration  of  Deeds,  70, 132. 

Small  Legacies,  103. 

Waste  by  Tenants,  103. 

General  Clauses  in  Statutes,  103      _ 

Country  Commissioners  of  BaokQiptcy, 
1 1 1,  184,  309,  328.  •'^     t^ 

Grand  Juries,  129,  188, 195. 

Public  Records,  190. 

Serrice  of  Write,  269. 

Fine  and  Recovery  Act,  502. 

Law  of  Wills,  402,  518. 

Foreign  Affidavita,  458. 
New  Bills  in  Pabliambnt  : 

Chester  Criminals'  Execution,  377»  391. 

Oaths  Abolition,  390. 

Executors  and  Administrators,  391. 
.    Wills,  402. 

Copyholds,  405,  420. 

Imprisonment  for  Debt,  436. 

Dissenters'  Marriages,  472,  483. 

Ecclesiastical  Jurisdictions,  498. 
Rbpobts  OF  Commissioners  : 

Municipal  Corporations,  see  Appendix. 

Public  Records,  359,  441. 
Pabliamentart  Rbtubns  : 

King's  Counsel  Licences,  517- 
Pabuambntart  Procebdinos  relating  to 
THB  Law  : 

Sec  Noiet  of  the  fFeek,  each  lumber, 
from  p.  350. 
List  of  Private  Statutes,  89. 
List  of  expired  and  bxpirino  Laws,  516. 
Recent  Decisions  IN  THE  SuPBBioR  Courts, 

reported  hyBarrUiera  of  the  several  Courts, 

mde  each  Number. 
The  eubJecU  of  the  Decisions  are  stated  in 
a  separate  Index;  and  the  Names  of  the  Cases 
in  the  Digest, 


New  Rules  and  Orders  : 

Attorneys  Termages  and  Certificates,  159. 

Commissioners  under  Slave  Act,  28^. 

House  of  Lords — Costs,  470. 
Sittings  in  the  Superior  Courts,  31, 48, 

62,  77,  111,  139, 175,  238,  271,  302,  319, 

334, 479,  495,  512. 
Circuits  of  the  Judges,  319. 
The  Central  Criminal  Court,  17,  99. 
Professional  Societies  : 

Inns  of  Court.  202,  289, 337^399,  446. 

Incorporated  Law  Society,  286,  325,  363, 

518. 
Lawyers  in  Parliament,  209, 225, 257, 342. 
Reviews  : 

Chittv  on  New  Pleading  Rules,  6. 

Wooadesson's  Lectures,  39. 

Chittv's  General  Practice,  68. 

Crabo's  Conveyancer's  Assistant,  118. 

Butt's  Shower's  Reports,  199. 

Ram's  Science  of  Legal  Judgment,  132, 
153,  230. 

Petersdorff's  Pleadings,  150. 

Wordsworth's  Law  ot  Elections,  199. 

Leg^  Almanack,  200. 

Scriven's  Law  of  Copyholds,  213. 

Bosanquet's  Pleading  Rules,  263. 

KeUy's  Usurv  Laws,  291. 

Reprints  of  Old  Reporters,  322. 

Gibbon's  Lex  Temporis,  371. 

Science,  in  relation  to  Law,  449. 

Chitty's  concise  View  of  Pleadings,  468. 

-Hooke's  General  View  of  Practice,  500. 

B^TY  Lawyer: 
^ijiietrospective  Effect  of  Bankrupt  Act,  1 1 7. 
'^'uhaiging  Benefice,  149. 

Amendment  of  Fine,  291. 

Right  of  Husband  as  Administrator,  343. 

Devises  to  Witnesses,  409. 

Covenants  to  Repsdr,  428. 

Distribution  of  Jntestate's  Estate,  410. 

DiSSBBTATIONS  ON  CONYETANCING  : 

Limitation  to  separate  Use  of  a  Woman, 

228,  290. 
Production  of  Lessor's  Title,  113,  182. 
Directions  to  Executors  to  pay  Debts,  258. 
Devise  subject  to  Charity,  306. 
Decisions  on  the  Equity  Process  Act,  146. 
Common  Law  Tracts  :  . 
Fixtures,  3. 
Contracts,  34. 
Imparlances,  20. 
Warrants  of  Attorney,  22. 
Attachments,  38. 
Notices  of  Motions,  53. 
Pleading  Rules,  122. 
Illegitimate  Children,  123. 
Liabilitjr  of  Under-sheriffs,  147. 
Writ  or  Summons,  164. 

Distringas,  197. 

Capias,  211. 

Detainer,  &c.  226. 
Right  to  Begin,  487. 
Termage  Fees,  174. 
Writs  of  Trial,  242. 
Parties  to  Actions,  339,  417. 
Recovering  Money  paid  by  mistake,  452. 
Power  of  Partners,  454. 
Law  Lbctubbs,  81, 166,  273. 


CI 


eoNTiirrs. 


Practical  Points  of  Gbnxral  Intbrbst  : 

Repudiation  of  Contract,  63, 

ftnitee,  99. 

Sw^fing  Witnest,  117. 

Fraudulent  As8i?nm6nt,  US. 

AjBBlgnmeitt  by  mohreift,  261. 

False  Hwband,  377- 

Merchant  Seamen,  45&. 

Master  and  Servant,  486, 

tifrketin^  Shop,  501. 
Law  of  ATTORNvts  and  SoLiciTdietf : 

Admid^oh  of  Solicitors  in  Ohaifcet^,  15. 

Notice,  Rolls  Court,  dl. 
Chancery,  62. 

Certificate  Duty,  56. 

Notice  of  Admission  and  Ezamiiiftti^By  9b* 

Duii6«  of  Soficitors,  iSO. 

Deposit  of  Deeds,  1^. 

Admbdion,  199. 

Ih^ittiting  Suits,  24S. 

Certificated  Conveyancer^,  ^9,  38^. 

Collection  of  Rules  of  Court,  433. 
Gribvances  of  the  Professioh  • 

Six  Clerks'  Ofiice,  262,344,  486. 

Certificate  Duty,  297,  BiB, 
.  Pbacticb  at  the  ixraoE^n  CaAu^ii^w: 

Irreg:ularity  of  Writ,  9,  23. 

Indorsement  aH  Writ,  10.      .    .    , 
PbOFOSKO  VEI^  C0t7RT8  OF  La*^,  15,  30.  46i 

67, 104, 190. 
Poor  Laws,  56. 

MiaCELLANBOt^S  DlSSERTATlOKa : 

Payment  of  Debts  out  of  Estaties,  ^. 
Abuse  of  Parliamentary  Privilege,  243.. 
Father's  Guardianship,  246. 
Riffhts  of  Schoolmasters,  506. 
Privileged  vlllenage  and  SpiritiidTenurev 

294. 
Administratidni  of  Unktvful  OatH  ^26. 
Allowance  to  Executctfs  for  Fun^  Ex». 

penses,  3b6. 
Steveards'  fees,  4S8. 
Prolongation  of  E^M  Temr,  48Sf. 
Alimony,  501. 
Wife's  $umame,  503. 

SispcTBD  Decisions,  101.  j 

OUBTS  ON  THE   NeW  SrATiTtES,   lOl,    123, 

166,231,232,310,374. 
Selections  from  Cor^RE«FONDBAcif  f 
Law  of  Descent,  8. 
Spiritual  and  EleemosynaryCd^^'fatioiU, 

9. 
Prescription  Act,  9. 
Acknowledgfnent  of  Mk^  fin*  §  Tear,  56, 

125, 216. 
Imparlance,  57. 
Uniformity  of  Practice,  72. 
Lawyers'  Clefks,  72. 
Husband's  Liability,  103. 
New  Pleading  Rules,  126. 
Attorneys'  Certificates,  127. 
Striking  off  Ron,  127. 
Articled  Clerks,  201. 
Barring  Entails,  202. 
Entering  Attorneys'  Certificate*,  202. 
Surcharge  for  Taxes,  244. 
Landlord's  liability  fbr  Tates,  245. 
Devise,  Executory,  266. 
Six  Clerks'  Office,  310. 
Court  Ftfcs,  310. 


PrivUege  of  King's  Chaplain,  344. 

Termage  Fees,  SM. 

CMtttti^y  8iro0{tert' Aely  392. 

Pw^eff  10  Actions^  398. 

Attorney  taking  B^  393* 

Common  VMihmdn^  393^ 

New  Rulel  of  PMdiog^  443. 

SolicHorf  Feet,  497* 

Under-sheriff's  CUaT|^e8»  437* .  . 

Irregular  Pra^titlcners,  457«  606^ 

Affiliation^-Eridence^  457.      ^ 

Sir  J.  Campbell  on  Lawttn'  Fe«fi426. 

DistrHMidoii  of  ImttMbew  EaM^  66^ 

Mastet- aaiA  S^nraat^  606.  ..  . 
Articles  rdn.  thb  QmizmMk  BmMamtt 

Ckm  of  Vttemikmi  14. 

Eventir  of  tka  Term^  S3. 

Changa  0^  Mfaristry,  49. 

Judicial  Imjrartia%^  64w 

New  LoH  Cbancetft^y  6&. .  . 

French  OourtS  of  Juatio^^  84. 

Lord  BroiMbn»^  85r  97, 114. 

Ori^ii  of  ParHamettts,  124. 

Diary  of  a  learned  Lord,.  148. 

Prospects  of  the  Profesrioo,  193. 

Successor  to  the  Thioa^i  32k 

Chtt^cn  Refufnv^  305«  - . 

Right  of  a  Jddff^  ib  BMkh  tirllte  Bar, 
369,451. 

Hkht  oT  a  Judge  io  8il  in  lia  U*iiie  of 
Commons,  481.  • 

Professional  E«^«etle/  386^ 

Felony  without  PuifliluifaBty46^  307* 

NewA4raxni8tMti6ni497.' 
Legal  Biography  :       . 

SirW.Jonei,17J. 

LoM  Kta^  €Kiyfoi4^  363. 

IBtt  M.  HM,  d»d. 
Judicial  CHARAotinia  i 

Mr.  Jmii^e  Tffcutteii,  Ml. 
Sketches  OP  THE  fiylR  9 

Mr.  Alley,  66. 

REMABKABir#  TRtiLff  S 

Philip  Stans«dd«  87; 
John  Chislie,  iM* 
Legal  CHROKmHMrt,  S77* 

L«GAL  Ol^tTUANf  y  35^. 

Law  Promotion»  ilkD  OiiioiM^  189,  145^ 
161, 496^  6f  7. 

ShERIPPS,    UNOBR-BHBRIPrt,  AUtMB    AND 

Deputies,  414. 
BARRiaTEAS  CaiaBd^  139^  36d» 
PBRPETUifLCosiiifaBSonntAcf J9, 140/fiB6, 517. 

M  ASTBHaEsfBcAOWDf  IMOIV  W  CiiA*CteT,5 19, 

Attornbys  to  BR  AsmmwDi  91/  194^999, 

3«3, 381, 1^)7. 
Notes  op  th^  Wesk,  pimHm. 
Queries  and  AnsrWBBB,  vUe  Imiem, 
Miscellanea  : 

Legal  AntiqidCiaii  AneBdota^  te.^  Me 

Index, 
If lr#  PuBLtcATieiiB.  Set  tnd%femh  SuppU' 

ment. 
PropessionAl  PAiBTinniaiuFB  DBra<»TtD, 

Bankrupt,  %^i. 
BANKRUPteiBi  SupBiisbdbd,  tW. 
The  Editor's  lrttbr  Bos^    eni  ef  each 
fFeeMy  Numlier. 


IRtt  It^gal  <!^0rrbrr. 


Vol.  IX.       SATURDAY,  NOVEMBER  1, 1834.     No.  CCXXXV. 


'  Quod  magis  ad  nos 


Peninot|  el  nescire  malum  est,  agltamofi. 


HOflAT. 


THE  PROGRESS  OF  LAW  REFORM, 


It  now  agsdn  becomes  our  duty  to  state  the 
progress  which  the  cause  of  Law  Reform  has 
made  smce  we  last*  considered  the  sub- 
ject— to  see  at  once  what  has  been  done^ 
and  what  is  to  be  done.  As  diligent  watch- 
men, we  must  walk  round  the  whole  of  our 
legal  superstructure,  and  survey  what  yet 
remains,  what  has  been  altered,  and  what 
points  are  now  threatened,  or  likely  to 
tumble  about  our  ears :  and  we  can  assinre 
our  readers  it  needs  all  our  vigilance  to 
keep  pace  with  aU  the  projected  reforms  of 
the  day. 

The  last  session  of  Parliament  was,  com- 
pared with  the  two  preceding  ones,  not  re- 
markable for  the  alterations  which  it  has 
made  in  the  law.  The  great  measure,  the 
Poor  Law  Act.  (4  &  5  W.  4,  c.  76,)  to 
which  we  have  always  been  friendly,  con- 
cerns rather  the  country  at  large  than  our 
own  profession ;  and  although  it  is  essen- 
tial for  the  lawyer  to  be  well  acquainted 
with  its  provisions,  yet  its  professional  in- 
terest is  merged  in  its  political  importance. 

The  Central  Criminal  Court  Act,  (4  &  5 
W.  4,  c.  36,)  which  is  now  in  operation, 
we  have  also  repeatedly  praised.  The  other 
measures  relating  to  the  Criminal  Law  are 
not  important.  The  Lancaster  Court  of 
Common  Pleas  Act,  (4  &  5  W.  4,  c.  62,) 
although  perhaps  its  principle  may  be 
doubted,  has  much  improved  that  Court, 
by  assimilating  its  practice  to  that  of  the 
superior  Courts  of  Westminster,  and  en- 
laiqging  its  jurisdiction ;  cmd  the  other  acts 
relating  to  the  Common  Law,  (c.  39,)  which 
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relate  to  costs  in  actions  of  quare  impedii, 
and  c.  47,  which  is  intended  to  prevent  the 
Courts  of  Quarter  Sessions  interfering  with 
the  assizes,  are  useful  measures. 

The  acts  relating  to  Equity  and  Convey- 
ancing are  aU  on  the  safe  side.  They  are 
all  practical  remedies  for  admitted  defects 
in  the  law.  They  have  been  already,  or 
will  be  all^  noticed  under  the  proper  head. 

So  far,  then,  we  have  nothing  to  regret 
in  the  acts  of  the  last  session  of  Parlia- 
ment. The  state  of  the  Poor  Laws  has 
long  been  an  admitted  grievance,  which  had 
arrived  at  that  pitch  that  almost  any 
change  must  have  been  for  the  better ;  and 
the  other  measures  have  been  all  proceeded 
with,  in  the  deliberate  and  cautious  spirit 
which  we  have  so  often  advocated.  But 
this  is  only  half  the  thanks. which  we  have 
to  express  to  the  second  session  of  the  Re- 
formed Parliament.  While  we  are  enume- 
ratiDg  what  it  passed,  let  us  remember 
what  it  did  not  pass.  In  the  House  of 
Commons,  the  General  Registry  Bill  was 
thrown  out  by  a  larger  majority  tlian  at 
any  former  period;  and  neither  in  that 
house  nor  in  the  upper  house  were  any 
other  projects,  intended  to  effect  great  and 
sweeping  changes,  received  with  much  fa- 
vour. We  have  thus  briefly  adverted  to 
what  was  done  in  the  last  session — let  us 
as  briefly  see  what  is  to  be  done  in  the 
next.  And  as  to  this  we  have  two  guides. 
The  first  is  in  the  list  of  motions  in  the 
notice-book  of  the  House  of  Commons  for 
the  next  session  of  Parliament,  which  we 
have  already  printed  at  length.  ^  By  this 
we  find  that  the  Attorney  General  will  in- 
troduce a  bill  to  abolish  imprisonment  for 


b  See  8  L.  p.  363. 
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debt,  except  in  cases  of  fraud;  and  also 
bills  for  rendering  unifoHn  the  execution  of 
all  wUls  of  real  and  personal  property,  and 
for  facilitating  the  enfranchisement  of  copy- 
holds, these  several  measures  being  in  pur- 
suance of  the  recommendations  contained 
in  the  Fourth  Report  of  the  Common  Law 
Commissioners,  and  the  Third  and  Fourth 
Reports  of  the  Real  Property  Commissioners. 
Mr.  Kennedy  proposes  a  substitute  for 
Local  Courts,  in  a  bill  which  is  to  give  the 
Courts  of  Quarter  Sessions  the  power  of 
trying  civil  cases^  to  the  amount  of  20/. 
Mr.  Pryme  is  anxious  to  abolish  grand  ju- 
ries !  and  Mr.  Divett,  to  repeal  the  usury 


laws.  Mr.  Ewart  follows  up  his  efforts  for 
the  amelioration  of  the  criminal  code,  by 
proposing  bills  for  the  abolishment  of  capi- 
tal punishment  in  cases  of  letter- stealing 
and  sacrilege,  and  for  giving  counsel  to 
prisoners.  Mr.  Poulter  and  Sir  Andrew 
Agnew  will  renew  their  attempts  to  le^- 
late  for  the  better  observance  of  the  Sab- 
bath. 

But  we  have  another  and  more  recent 
clue  to  the  intentions  of  the  Government 
as  to  Law  Reform,  in  an  article  in  the 
last  number  of  the  Edinburgh  Review, 
which  has  attracted  attention  from  the 
general  opinion,  (which,  it  is  to  be  re- 
marked, luis  not  been  in  any  way  denied,) 
that  it  proceeds  directly  from  the  pen  of  the 
Lord  Chancellor.  In  this  article  the  fol- 
lowing passage  occurs,  in  alluding  to  the 
proceedings  of  the  last  Session  of  Parlia- 
ment : 

"  Another  great  measure  had  been  pro- 
posed, and  would  undoubtedly  before  this 
time  have  been  adopted,  had  not  an  acci- 
dent intervened.  We  allude  to  the  new 
law  of  debtor  and  creditor,  including  the 
abolition  of  imprisonment  for  debt,  and  the 
giving  full  recourse  to  creditors  against  all  the 
property  of  the  debtor.  That  a  measure  of 
this  difficult  and  complicated  kind  could  only 
be  conducted  through  the  House  of  Com- 
mons by  the  Attorney- General,  the  only  law 
officer  of  the  Crown  who  was  conversant 
with  proceedings  in  Courts  of  Common  Law, 
must  at  opcebe  obvious  to  every  reader. 
Within  a  fortnight  after  the  beginning  of 
the  session  he  was  thrown  out  of  Parliament, 
and  only  regained  a  seat  (to  the  lasting 
honour  of  our  Scottish  metropolis,  and  the 
signal  discomfiture  of  the  Tory  party), 
towards  the  close  of  the  session.  This 
alone  caused  the  postponement  of  the  great 
measure  of  Law  Reform,  of  which  we  are 
speaking ;  and  we  may  add,  this  alone  post- 
poned the  Local  Courts  Bill,  which,  after  its 


fate  in  the  Lords  the  year  before,  was  most 
judiciously  announced  in  the  Commons  by 
Lord  Althorp  early  in  the  session  of  1 834. 
For  the  accident  which,  throwing  the 
Attorney- General  out  of  Parliament,  ob- 
structed the  progress  of  Law  Reform  for  a 
whole  year,  surely  neither  the  Government 
nor  the  Parliament  could  be  held  answer- 
able." 

So  that  by  this  it  appears,  that  besides  the 
Bill  for  the  Abolition  of  Imprisonment  for 
Debt,  the  Local  Courts  BiU  will  also  be 
attempted  in  the  next  session— with  what 
success  we  shall  see.  In  the  same  article, 
we    could    only  smile    at    the   following 


reference  to  the  New  Bankruptcy  Court. 

"The  success  of  the  plan  has  ^ven 
popidarity  in  the  city  to  all  such  wise  and 
well  considered  schemes  of  improvement ; 
no  one  ever  has  complained  of  any  part  of 
the  system ,  except  the  number  of  the  Judges 
being  unnecessarily  large,  a  point  foretold 
by  the  Lord  Chancellor  himself,  but  in 
which  he  yielded  to  the  strong  remonstrance 
of  practitioners — and  the  Government  have 
since  carried  into  effect  an  important  ;nea- 
sure,  the  establishment  of  a  Criminal  Coxat ; 
and  have  brought  forward  a  bill  for  wholly 
altering  the  law  of  debtor  and  creditor. 
Who  can  doubt  that  this  last  measure, 
which  will  probably  become  the  law  of  the 
land  next  session,  and  place  England  above 
all  countries  in  die  world  for  the  wisdom 
and  humanity  of  her  laws,  would  have  been 
postponed  for  an  indefinite  period  of  time, 
had  there  been  any  manifest  errors  committed 
in  the  kindred  measure  of  the  New  Bank^ 
ruptcy  Court  Bill." 

Now,  to  pronoimce  the  Bankruptcy 
Court  Act  to  be  a  perfect  measure,  and  to 
declare  that  it  has  never  been  complained 
of.  except  as  to  the  number  of  the  Judges 
of  the  Court  of  Review,  and  that  it 
has  no  manifest  errors,  is  either  to  betray 
gross  ignorance,  or  to  be  guilty  of  wil- 
ful misrepresentation.  We  see  that  the 
Examiner,  a  journal  which  should  be  ac- 
quainted with  the  real  facts  of  the  case, 
positively  contradicts  the  statement  that 
the  Lord  Chancellor  was  desirous  of  ap- 
pointing fewer  Judges.  But  be  this  as  it 
may,  the  objection  made  at  the  time  to  the 
Chancellor's  scheme,  and  reiterated  after- 
wards,— the  validity  of  which  experience 
has  fully  confirmed, — was,  that  the  Court  of 
Review,  if  not  wholly  imnecessary,  should 
at  any  rate  have  consisted  of  one  competent 
Judge  only.  The  evils  of  the  former  adminis- 
tration of  the  Bankrupt  Law  were  so  great 
and  evident,  that  it  was  ^fficult  not  to  do 
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Bome  good  in  ftttempting  to  amend  it ;  bat 
snrdy  no  disinterested  persoii  wotdd  say  that 
the  Court  of  Review  has  "  never  been  com- 
plained  of,"  although  we  have  frequently 
beard  it  considered  as  "  a  manifest  error." 

Another  measure  which  may  possibly  be 
brought  in,  is  a  bill  relative  to  the  Appellate 
Jurisdiction  of  the  House  of  Peers,  of  which 
we  gave  a  fiill  account  in  our  last  number ; 
but  as  a  similar  measure  was  proposed  in 
the  preceding  session,  and  was  not  proceed- 
ed witli^  or  even  mentioned  until  no  step 
eocdd  be  taken  to  further  it,  we  presume 
that  its  originator  is  not  very  anxious  about 
it. 

One  word  in  conclusion.  We  recently 
adverted  to  an  eulogiuin  passed  on  the  bur 
by  the  Lord  Chancellor.  If  this  was  a 
mere  idle  compliment  we  gave  it  the  notice 
it  deserved ;  but  if  it  were  at  all  intended 
as  the  amende  honorable,  we  should  meet  it 
in  a  very  different  way.  We  will  not  join 
in  the  present  run  made  against  the  noble 
and  learned  Lord  in  certain  quarters.  If  he 
be  willing  to  pursue  a  different  course  to- 
i^ards  the  profession  of  whidi  he  is  the 
head,  we  shall  hail  it  as  a  most  fortunate 
circtimstance.  We  have  never  had  any 
personal  feding  against  him,  and  as  we  are 
sore  it  is  his  interest,  so  we  would  fedn 
hope  it  is  also  his  wish,  to  regain  the  con- 
fidence of  his  own  profession. 


THE  LAW  OF  FIXTURES. 


Ik  conformity  with  our  original  design  of 
treating  successively  of  every  branch  of 
law  which  can  interest  the  profession  gene- 
rally, we  now  prppose  to  treat  of  the  Law 
of  Fixtures.  The  entire  subject  of  this 
branch  of  law  is  compendiously  described  in 
the  following  question ;— Whether  such  and 
such  things  (as  the  case  may  be) — chat- 
tels in  their  original  construction  or  nature, 
retain  that  character,  and  continue  subject 
to  the  law  of  personal  property  after  being 
annexed  to  the  soil  or  realty.  As  to  every 
case  in  which  this  question  can  arise,  there 
is  one  general  rule,  the  bearing  or  effect  of 
vihich  ought  always  first  to  be  inquired  into 
and  considered ;  namely^  that  without  being 
actually  fixed  to  the  realty  nothing  can  be 
deemed  a  fixture,  so  as  to  raise  the  above 
question.  We  shall,  therefore,  first  illus- 
trate the  practical  meaning  and  application 
of  this  n^e  ;  secondly,  we  shall  state  the 
general  rule  respecting  fixtures,  and  the  ex- 
ceptions ;  and  lastly,  we  shall  shew  in  what 
manner  the  right  of  removing  fixtures  is 


varied,  with  reference  to  the  character  of  the 
claimants,  or  the  different  relations  of  the 
parties  interested. 

First,  without  being  infixed  to  the  realty, 
nothing  can  be  deemed  a  fixture,  in  the 
sense  of  a  thing  which,  in  virtue  of  its 
annexation,  has  become  by  operation  of  law 
a  part  of  the  realty,  llius,  in  Elwe9  v. 
Maw*  with  reference  to  the  case  of  QiUing 
V.  Tuffnell}'  in  which  Chief  Justice  Trehy  is 
stated  to  have  holden,  "  that  a  tenant  who 
had  erected  a  bam  upon  the  premises,  and 
put  it  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or 
to  the  ground,  might  by  the  custom  of  the 
country,  take  them  away  at  the  end  of 
his  term," — Lord  Ellenborough  observed, 
"  To  be  sure  he  might,  and  that  without 
any  custom,  for  the  terms  of  the  statement 
exclude  them  from  being  considered  asfix* 
tures ;  theg  were  not  fixed  in  or  to  tho 
ground.  The  same  nile  seems  to  ha^ 
governed  the  decision  of  Horn  v.  Baker^, 
In  that  case  the  question  was,  as  to  the 
right  of  the  assignees  of  a  bankrupt  to  take 
certain  things  as  goods  and  chattels  in  the 
order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy.  The  property  in 
question — the  effects  of  a  distiller — con- 
sisted of  certain  stills  set  in  brick-work,  and 
let  M/o  the  ground ;  certain  vats  supported 
by  and  resting  on  brick-work  and  timber,  but 
which  were  not  fixed  in  the  ground;  and 
some  other  vats  standing  on  horses  or 
frames  of  wood,  which  were  not  let  into  the 
ground,  but  stood  on  the  floor.  The  Court 
distinguished  the  stills  from  the  rest.  "  The 
stills,"  said  Lord  Ellenborough,  "Were 
fixed  to  the  freehold,  and  as  such,  we 
think,  wotdd  not  pass  to  the  assignees  under 
the  description  of  goods  and  chattels ;  but 
conirH  as  to  the  vats  that  rested  on  frames, 
and  were  not  themselves  let  into  the  free- 
hold ;"  these  the  Court  considered  as  goods 
and  chattels. 

In  two  or  three  settlement  cases,  we 
have  a  further  illustration  of  the  sort  of 
annexation  which  is  not  sufficient  to  make 
a  chattel  a  fixture,  or  part  of  the  realty. 
In  The  King  v.  the  Inhabitants  of  London.* 
thorpe,^  the  plaintiff,  a  pauper,  claimed  a 
settlement  by  reason  of  the  occupation  of  a 
tenement,  parcel  of  which,  to  make  it  of  the 
requisite  value  for  the  purpose— the  value 
of  10/.  a  year — was  a  mill  built  by  himself 
on  the  residue  df  the  tenement,  which  was 


•  3  East,  55. 

b  Buller's  Nisi  Prius,  34. 
c  9  East,  215. 
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land,  and  of  \rhich  he  was  tenant.  The 
mill  was  what  is  called  a  post- windmill ;  a 
mill  resting  on  cross  traces  laid  upon  brick- 
work, without  being  affixed  to  it — the  usual 
mode  of  building  mills  of  that  kind ;  and 
Lord  Kenyon,  on  the  question  whether  this 
mill  was  parcel  of  the  tenement,  which  was 
the  same  thing  as  whether  it  became  part 
of  the  realty  or  continued  a  chattel,  said, 
"  There  is  no  doubt  that  the  taking  of  a 
windmill  attached  to  the  ground  might  con- 
fer a  settlement.  But  this  windmill  is  des- 
cribed in  the  case  as  nothing  but  a  chattel. 
It  might  as  well  be  said,  that  an  iron  malt- 
mill  would  give  a  settlement.  This  post- 
windmill  was  the  sole  property  of  the  tenant 
himself;  it  was  not  fixed  in  the  ground,  but 
detached  from  it,** 

In  The  King  v.  the  Inhabitants  of  Otley,^ 
a  settlement  was  claimed  in  respect  of  the 
occupation  of  a  similar  mill;  the  mill  in 
this  case  was  of  the  kind  called  in  some 
counties  a  bag-mill ;  it  was  built  of  wood ; 
it  rested  by  its  own  weight  on  a  wall,  but 
was  in  no  other  way  attached  to  the  realty. 
Mr.  Justice  Bay  ley  said,  "The  question  is, 
whether  the  mUl  be  parcel  of  a  tenement  ? 
To  be  so,  it  must  be  part  and  parcel  of  the 
freehold.  Now  it  is  not  parcel  of  the  free- 
hold unless  it  be  affixed  to  it,  or  to  something 
previously  connected  with  it.  Here  the 
mill  was  not  affixed  to  the  land,  but  merely 
rested  on  a  foundation  of  brick.  The  ses- 
sions have  found  that  if  it  had  stood  upon 
the  ground  it  would  have  worked  as  well. 
If  it  had,  the  only  di£ference  would  have 
been,  that  it  would  have  rotted.  This  is 
analogous  to  the  case  of  a  bam  set  upon 
pillars,  and  that  is  nothing  more  than  a 
chattel.  The  windmill  in  this  case  would 
clearly  have  gone  to  the  executor,  and  not 
to  the  heir :"  And  per  Parke,  J.—"  To 
constitute  a  tenement  it  is  necessary  that 
the  structure  should  be  affixed  to  the  soil, 
or  to  something  annexed  to  the  soil.  Here 
the  windmill  rested  merely  upon  the  brick 
foundation,  without  being  annexed  to  it  by 
cement." 

From  these  cases  our  readers  will  learn 
what  kind  of  annexation  to  the  realty  is 
necessary  to  convert  a  chattel  into  a  fix- 
ture. We  shall  next  illustrate  the  general 
rule  respecting  the  ownership  of  fixtures. 

The  general  rule  is,  that  things  which 
have  once  become  parcel  of  the  realty, 
cannot  be  removed  by  any  person  in  pos- 
session, who  has  merely  a  temporary  or 
limited  ownership,  as  tenant  for  years,  for 


c  IB.  and  Add.  164. 


life,  or  in  tail ;  but  that  such  things  are  the 
property  of  the  owner  of  the  ultimate  re- 
version or  remainder.^ 

Undoubtedly,  when  this  rule  was  made, 
it  had  reference  chiefly  to  agricultural  erec- 
tions :  as  commerce  advanced,  it  became  an 
important  question,  whether  it  applied  also 
to  trade  erections ;  and  the  mult^arious  ad- 
vance of  the  arts  raised  the  further  ques- 
tion, whether  it  applied  to  erections  for  or- 
nament and  domestic  convenience.  Ac- 
cordingly we  find  these  distinctions  con- 
stantly referred  to  in  the  cases  on  this  sub- 
ject. As  to  the  first  kind  of  fixtures,  the 
ancient  rule  prevails.  In  Elwes  v.  Maw,* 
the  question  was  as  to  a  beast-house,  a  car- 
penter's shop,  a  fuel-house,  a  cart-house,  a 
pump-house,  and  a  fold-yard ;  which  were 
stated  to  be  ''  necessary  for  the  occupation 
of  the  farm,  which  could  not  be  well  ma- 
naged without  them ;"  and  the  Court  held, 
that  by  removing  them,  the  tenant  who  had 
put  them  up  had  rendered  himself  liable  to 
an  action.  This  case  was  decided  on  the 
broad  ground  of  the  erections  in  question 
being  agricultural  erections.  It  would, 
however,  be  too  narrow  a  statement  of  the 
rule  to  say,  that  it  applied  only  to  agricul- 
tural erections ;  but  its  further  application 
will  be  better  imderstood  when  we  have 
stated  the  exceptions. 

The  main  distinction  is  between  agricul- 
tural erections  and  trade  erections ;  and  the 
latter  are  the  chief  exceptions.  Thus,  as 
"  a  colliery  is  not  only  an  enjoyment  of  the 
estate,  but  in  part  a  carrying  on  a  trade,*' 
Lord  Hardwicke  held  in  two  cases,^  that  the 
fire-engines  used  in  working  it  might  be  re- 
moved by  the  executor  of  the  tenant  for  life, 
the  latter  having  erected  them.  So,  upon 
the  same  principle,   a  cider-mill, '  a  soap- 


'  See  also  Jones  v.  Davis,  2  B.  and  Aid. 
167,  where  trover  was  brought  for  certain  jibs ; 
these  jibs  were  placed  in  caps  of  timber,  wliich 
were  fixed  into  the  buildings;  and  it  being 
stated  in  the  case  that  they  could  be  taken  in 
and  out  of  the  caps,  without  injuring  either 
them  or  the  buildmgs ;  that  they  were  usually 
valued  between  outgoing  and  incoming  te- 
nants ;  the  Court  held,  that  they  were  not  fix-  * 
tures,  but  goods  and  chattels. 

»  Uhi  suprh, 

h  Lard  Dudley/  and  Lord  fFard,  AmbL  113. 
Lawton  v.  Lawton,  3  Atk.  13.  Per  Lord 
Hardwicke,  "One reason  that  weighs  with  me 
is,  its  being  a  mixed  case,  between  enjoying 
the  profits  of  the  lands  and  carrying  on  a  species 
of  trade;  and  considering  it  in  this  light  it 
comes  very  near  the  instances  in  brewhouses, 
of  furnacej  and  coppers." 

*  See  Lord  EUenborougk'i  judgment,  Elwes 
V.  Maw,  ubi  supra. 
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boile/s  plant,^  a  bouse  conetructed  of  wood, 
and  erected  by  a  varnish  manufacturer  to 
make  varnish  in,^  have  severally  been  con- 
sidered as  removable ;  and  in  Eiwes  v.  Maw, 
Lord  Ellenhorough,  recognizing  these  cases, 
says,  "  In  process  of  time  the  rule  in  fevour 
of  the  right  of  the  tenant  to  remove  utensils 
set  up  in  relation  to  trade  became  fuUy 
established." 

From  these  remarks  our  readers  will  be 
able,  in  the  great  majority  of  cases,  to  apply 
both  the  rule  and  the  principle  upon  which 
depend  the  chief  exceptions ;  and  we  shall 
proceed  to  consider  the  law  with  relation  to 
fixtures  not  belonging  to  either  of  the  two 
kinds  above  mentioned,  but  put  up  for  or- 
nament or  domestic  or  personal  convenience. 
And  as  to  these,  we  believe  all  the  cases 
may  be  reconciled  by  distinguishing  them 
into  two  species,  such  as  by  Uieir  structure, 
,  nature,  mode  of  erection,  and  other  peculi- 
arities, must  reasonably  be  regarded  as  im- 
provements of  the  estate,  and  such  as  can, 
without  injury  to  the  estate,  be  regarded  as 
matter  of  mere  temporary  convenience  or 
enjoyment.  A  conservatory  attached  to  a 
house,  and  built  on  a  brick  foundation,  ob- 
viously comes  within  the  first  description ; 
and  accordingly  the  Court  of  Common 
Pleas,  in  Bucklandv,  Butterfield,^  held  that 
a  conservatory  was  not  removable.  On  the 
other  hand,  the  Court  mentioned  ornamental 
chimney  pieces,  pier  glasses,  hangings,  wain- 
scot fixed  only  by  screws,  and  the  like,  as 
established  exceptions.  Such  things  also 
were  recognized  by  Lord  Ellenborough,^  in 

k  Pooie'i  Case,  1  Salk.  368. 

1  Penion  v.  RoOaris,  2  East,  88.  In  this  case 
Lord  Kenyan  said,  "  The  old  cases  upon  this 
subject  leant  to  consider  as  realty  whatever 
was  annexed  to  the  freehold,  hj  the  occupier ; 
but  in  modem  times  the  leaniii|^  has  always 
been  the  other  way,  in  support  of  the  interests 
of  trade.  What  tenant  will  lay  out  his  money 
in  costly  improvements  of  the  land,  if  he  must 
leave  every  thin^  behind  him,  which  can  be 
said  to  be  annexed  to  it?  Shall  it  be  sud 
that  the  great  gardeners  and  nurserymen, 
who  expend  thousands  of  pounds  in  the  erec- 
tion of  CTeen-houses  and  hot-houses,  &c.,  must 
leave  aU  these  things,  when  they  are  even  per- 
mitted to  remove  trees,  or  such  as  are  likely  to 
become  such  ?  If  it  were  othenvise,  the  very 
object  of  the  holding  would  be  defeated.  This 
is  a  description  of  propertv  divided  from  the 
realty."  Note.^-ln  Bucktand  v.  BuiterfielH, 
4  Moore,  447,  Lord  Chief  Justice  Dalhis,  in 
delivering  judgment,  threw  doubt  upon  the 
above  opinion  of  Lord  Kenyon,  as  to  the  green- 
houses and  hot-houses  erected  by  the  great 
gardeners  and  nursen'men. 

™  4  Moore,  446. 

^  Lord  Ellen  borotigk   suggested,    that  the 


1  Slices  V.  MatD,  as  removable.  In  Chymes  v. 
Boweren  ^  the  question  was  as  to  a  pump, 
which  was  so  affixed  that  it  could  be  re- 
moved without  any  injury  to  the  well  or 
freehold ;  and  the  Court  held  it  removable. 
Lord  Chief  Justice  Tindal  said,  "  It  is  ex- 
tremely difficult  to  draw  a  general,  p  and  at 
the  same  time  to  lay  down  any  precise  or 
accurate  rule  on  this  subject.  Each  case 
must  depend  upon  its  own  peculiar  circum- 
stances and  the  nature  of  the  article,  as 
well  as  the  object  of  setting  it  up ;  and  the 
mode  or  degree  of  firmness  with  which  it  is 
affixed,  must  be  taken  into  consideration. 
The  pump,  as  described  to  have  been  fixed 
in  this  case,  appears  to  me" — (observe  the 
uncertainty  of  the  expression,) — *'  to  fall 
within  that  class  of  fixtures  which  are  re- 
movable, as  between  landlord  and  tenant. 
It  has  been  decided  that  a  tenant  for  years 
may  remove  articles  of  ornament  diuing  the 
term,  although  affixed  to  the  freehold,  such 
as  ornamental  grates,  stoves,  marble  chim- 
ney pieces,  pier  glasses,  wainscot  fixed  by 
screws,  and  the  fike.  So  coppers,  ranges, 
ovens,  and  various  other  articles  of  that 
description,  have,  upon  a  change  of  occu- 
piers, been  usually  allowed  by  landlords  to 
be  valued  by  the  outgoing  to  the  incoming 
tenant,  or  sold  by  the  former ;  and  in  many 
cases  ^e  landlord  himself  becomes  the  pur- 
chaser. Looking  then  at  the  facts  of  this 
case, — considering  that  the  pump  was  an 
article  of  domestic  convenience, — that  it  was 
slightly  fixed  to  the  freehold,  and  removed 
without  doing  it  any  material  injury, — that 
it  was  erected  by  the  tenant,  and  might  be 
taken  away  entire,  I  think  that,  as  between 
landlord  and  tenant,  the  latter  had  a  right 
to  remove  it.**  On  the  whole  then,  it  ap- 
pears, first,  that  for  a  chattel  to  become  a 
fixture,  it  must  be  affixed  either  to  the  free- 


Courts  had  excepted  these  ornaments  from  the 
general  rule  upon  the  consideration  probably 
of  their  being  merely  '*  ornamental  furniture, 
and  not  necessary  to  the  enjoyment  of  the  free- 
hold;" from  which  it  may  be  inferred,  that 
his  Lordship  thought  the  exception  extended 
only  to  such  things  as  were  so  shghtly  attached 
as  to  be  equivocally  fixtures  or  goods  and 
chattels.  The  present  disposition  of  the  Courts 
seems  to  be  to  treat  such  things  as  goods  and 
chattels.     See  Jones  v.  Davis,  suprh,  n.  f. 

o  4  Moore  &  Payne,  146. 

P  We  believe  that  in  distinguishing  this  third 
kind  of  fixtures  into  the  above  two  species,  we 
have  generalized  the  various  cases  and  de- 
cisions on  this  subject  more  concisely  and  ac- 
curately than  was  ever  done  before,  and  that 
an  attention  to  this  distinction  will  be  of  mate- 
rial use  to  preserve  consistency  in  future  de- 
cisions. 
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bold,  or  to  tomething  else  which  is  attached 
to  the  freehold.  Secondly,  that  fixtures  put 
up  for  the  purposes  of  agriculture  are,  in 
general,  not  removahle.  Thirdly,  that  fix- 
tures put  up  for  the  purposes  of  trade  or 
manufacture  are  removahle.  Fourthly,  that 
ornamental  fixtures  are  not  removahle  \rhen 
from  their  nature,  structure^  mode  of  annex- 
ation, or  other  peculiarities,  they  may  most 
reasonahly  he  regarded  as  improvements  of 
the  estate ;  hut,  fifthly,  contrariwise,  when 
from  their  nature,  structure,  mode  of  annex- 
ation, and  other  peculiarities,  they  may 
most  reasonahly  he  regarded  as  things  of 
temporary  convenience  and  personal  taste 
or  enjoyment. 

Hi^ving  occupied  so  much  space  with  the 
above  remarks,  we  must  he  very  brief  re- 
specting the  variations  of  right  which  take 
place  with  reference  to  the  relations  of  the 
parties  interested.  The  question  arises 
sometimes  between  the  heir  of  the  person 
by  whom  the  fixtures  were  erected,  and  his 
executor;  sometimes  between  tenant  for 
life  and  in  tail,  and  the  remainder-man  or 
reversioner ;  and  sometimes  between  land- 
lord and  tenant.  If  the  question  is  as  to 
trade  fixtures  or  agricultural  fixtures,  the 
right  seems  subject  to  no  variation,  but  to 
be  alike  as  between  all  these  different 
parties ;  the  variation  takes  place,  therefore, 
chiefly  in  the  case  of  ornamental  fixtures, 
and  fixtures  for  domestic  convenience  or  en- 
joyment, as  to  which  the  claim  of  the  tenant 
for  years  is  always  favourably  regarded, 
while  in  the  case  of  any  other  party  the 
claim  to  remove  is  always  unfavourably  re- 
garded,— on  what  principle  has  never  yet 
been  shewn,  though,  on  some  future  occa- 
sion, we  shall  endeavour  to  shew  that  the 
principle  is  a  presumption  that  a  party 
whose  interest  is  of  great  duration,  like  that 
of  tenant  for  life,  intended  things  fixed  to 
be  permanent,  while  the  presumption  in 
the  case  of  tenant  for  years  as  to  the  same 
things  would  be,  that  he  intended  to  remove 
them ;  unless  indeed  this  presumption  was 
discredited  by  the  peculiar  mode  of  annex- 
«tion. 


CHANGES    MADE    IN    THE     LAW 
DURING  THE  LAST  SESSION  OF 
PARUAMENT,  1834. 
No.  VII. 


tual  Administration  of  Justice  in  England 
and  Wales,"  directed,  that  the  General 
Quarter  Sessions  of  the  Peace  should  be 
held,  among  other  times,  in  the  first  week 
after  the  28th  of  December,  and  in  the  first 
week  after  the  31st  of  March. 

In  some  counties  the  time  usually  fixed 
for  holding  the  Spring  Assizes  interfered 
with  the  holding  of  the  April  Quarter  Ses- 
sions ;  and  though  the  Justices  of  the  Peace 
have  authority  to  hold  GFeneral  Sessions  at 
other  times  besides  those  specified  in  the 
1  W.  4,  c.  70,  such  Sessions  are  not  Quarter 
Sessions  within  the  meaning  of  several  sta- 
tutes which  give  jurisdiction  to  General 
Quarter  Sessions.  Proceedings  under  such 
statutes  would  consequently  be  illegal  if 
taken  at  any  other  than  the  regular  Quarter 
Sessions.  On  the  other  hand,  the  holding 
of  the  Assizes  and  Sessions  at  the  same 
time  was  attended  with  great  inconvenience. 

The  object  of  the  present  act,  therefore, 
is  to  remove  this  inconvenience,  and  to 
allow  the  Justices  of  the  Peace  a  discretion 
as  to  the  time  of  holding  their  April  Quarter 
Sessions. 

The  act  is  in  substance  as  follows : 

The  Justices  in  their  General  Quarter 
Sessions  held  in  the  week  next  after  the 
28th  of  December,  may  name  two  Justices, 
who  (after  the  Spring  Assizes  have  been 
appointe'',)  shall  ix  the  day  for  holding  the 
next  General  Quarter  Sessions  of  the  Peace, 
so  as  such  time  shall  not  be  earlier  than  the 
7th  of  March,  nor  later  than  the  22d  of 
April. 
*  The  day  so  fixed  is  to  be  notified  in  such 
newspaper  as  the  Justices  "  so  assembled  " 
shall  direct. 

The  act  then  provides,  that  the  General 
Quarter  Sessions  held  on  the  day  so  fixed 
and  notified,  shall  be  valid,  and  that  it  shall 
not  be  necessary  to  hold  any  Sessions  in  the 
week  next  after  the  31st  of  March. 

But  where  no  other  day  shall  be  so  fixed, 
the  Justices  shall  hold  their  General  Quarter 
Sessions  in  the  week  next  after  the  31st  of 
March,  according  to  the  1  W.  4,  c.  70. 


THB   SPBIKG   ASSIZSS   AND   QUARTER   SES- 
SIONS  ACT. 

4  &  5  W.  4.  c.  47. 
The  1  W.  4,  c.  70,  "  for  the  more  effec- 


REVIEW. 
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and  Utility  of  Pleadings;  and  of  the 
Causes  of  the  Abuses  in  modem  Practice, 
and  the  imperative  Necessity  for  Reform- 
ation in  these  respects,  and  the  consequent 
great  Importance  of  the  New  Rules  ;  with 
Observations  for  the  use  of  Students,  and 
an  Appendix,  containing  those  Rules,  and 
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the  Statute  3  4  4  FT.  4.  c.  43.  Sects,  I, 
23,  24,  and  eome  other  Rules  of  Hilary 
Term,  A.  D.  1834,  By  Joaeph  Chitty, 
Bsq.,  of  the  Middle  Temple,  Barrister  at 
Iaw.     London:  H.  Butterworth.  1834. 

It  may  be  naeftd  at  the  present  time—the 
eve  of  anoUier  legal  year  ^  to  notice  the 
principles  and  objects  of  Special  Pleading. 
We  are  induced  to  call  attention  to  the 
subject  from  the  information  we  have  re- 
ceived of  the  frequent  instances  of  indo- 
lence on  the  part  of  students,  owing,  as  it 
seems,  to  the  erroneous  impression  that  the 
recent  alterations  in  the  Law  and  Practice 
of  the  Courts,  render  all  the  former  books 
and  precedents  almost  entirely  useless ;  and 
we  understand  they  not  only  neglect  to 
coUect  precedents  for  their  future  practical 
use,  but  give  up  most  of  their  accustomed 
readings. 

Now  diis  is  undoubtedly  an  error  of  very 
serious  consequence.  We  may  notice  in 
particular,  that  the  changes  effected  by  the 
new  Rules  on  Pleading  consist  principally 
in  the  number  of  counts  and  pleas,  and  not 
in  their  form  or  nature.  The  other  alter- 
ations are  of  minor  importance — such  as 
omitting  the  repetition  of  the  venue,  &c. 
We  trust  therefore  that  the  younger  class 
of  our  readers  will  return  to  their  books, 
and  pursue  that  course  of  learning  which 
experience  has  proved  to  be  the  only  method 
of  attaining  eminence  in  the  profession. 
*'  The  reason  and  principles  of  law/*  as 
Mr.  Chitty  observes,  "  can  never  change ;" 
and  therefore  we  exhort  all  who  have 
thought  otherwise  to  betake  themselves  to 
their  studies. 

As  a  guide  in  this  matter  we  may  cer- 
tainly look  with  some  confidence  to  the 
large  experience  and  practical  knowledge 
of  Mr.  Chitty,  who  says  — 

''It  will  be  found  that  the  adoption  of  the  new 
roles  wiH  render  it  essential  for  all  practitioners, 
before  declaring  or  pleading  in  any  action,  if 
not  before  its  commencement,  more  carefully 
than  at  present  to  examine  and  consider  the 
fiEu;ts  of  the  case,  and  the  law  affecting  it,  in 
the  first  instance,  so  at  least  to  be  able  to  as- 
certun  with  more  certainty  the  iubitance  of  the 
transaction  on  one  side  as  well  as  the  other. 
It  will  even  be  advisable,  before  the  com- 
mencement of  a  suit  or  defence,  carefully  to 
enquire  of  the  principal  witnesses  what  they 
know  of  the  transaction  (a  proceeding  whicn 
h  permitted  even  in  Scotland,  although,  in 
general,  what  is  termed  precognition  of  a  wit- 
ness in  a  civil  suit  is  there  prohibited) ;  and 
this  would  prevent  many  an  untenable  action 
beingcommenced,  or  defence  idly  continued. 

<<  The  statement  of  the  facts  must  then,  un-  ^ 
lest  in  the  instances  of  the  most  common  debts. 


be  laid  before  a  counsel  or  special  pleader  of 
experience  to  frame  the  sint^le  count ;  and  it 
will  be  found,  that,  in  general,  it  will  be  most 
advantageous  for  the  plaintiff  to  form  a  epechl 
and  full  declaration  in  lieu  of  a  general  inde- 
bitatus count,  because  then  the  defendant  in 
his  plea  must  admit  many  of  the  several  allega- 
tions, and  the  plaintiff  wdl  thereby  be  relieved 
from  the  risk  and  expense  of  proving  them. 
So,  as  regards  pleas,  it  will  be  found  that  the 
use  of  the  general  issue  has  been  abolished;  and 
the  defendant  will  be  compelled  to  confine  bis 
denial  to  a  part  of  the  declaration,  or  he  must 
plead  specially  new  facts,  such  as  his  infancy, 
or  other  ground  of  defence  not  in  direct  denial 
of  the  plaintiff's  declaration,  and  which  are 
now  frequently  by  surprise  proved  tmder  the 
general  issue." 

Mr.  Chitty  states,  that  the  objects  of  the 
new  Rules  are—as  indeed  the  real  purpose 
of  special  pleading  always  was — 

**^  First,  to  compel  each  party  in  an  action 
more  explicitly  to  state  his  cause  of  action  and 
s^ound  of  defence,  so  that  his  opponent  may 
Be  better  informed  what  is  the  exact  point  in- 
tended to  be  established.  Secondly,  to  diminish 
the  number  of  counts,  and  the  length  and  ex- 
pense of  pleading,  and  long  records.  Thirdly, 
to  prevent  the  indiscriminate  use  of  the  plea  of 
general  issue,  which  unjustly  compels  a  plain- 
tiff to  prove  several  fads,  and  to  incur  the  risk 
of  failure  on  the  trial,  upon  points  wholly  fo- 
reign to  the  justice  of  the  case,  and  not  unfre- 
auently  surprises  the  plaintiff  on  the  trial,  by 
the  setting  \x^  a  ground  of  defence  not  be- 
fore communicated  or  even  hinted.  Fourthly, 
to  narrow  the  issue  and  limit  the  number  of  the 
points  to  be  tried,  and  thereby  not  onl^  to  di- 
minish expense,  but  also  the  risk  of  fsulure  in 
proof  oi  comparatively  immaterial  allegations ; 
and  Fifthly,  the  great  reduction  of  the  present 
expense  of  a  trial,  incident  to  the  subpoenaing 
and  conveying  witnesses  to  and  from  the  place 
of  trial,  and  maintuning  them  there.'' 

On  the  necessity  of  special  pleading,  Mr. 
Chitty  observes  that — 

**  Uninformed  and  inexperienced  indiriduals 
are  too  apt  to  decry  sciences  of  which  they  are 
ignorant,  and  to  abuse  all  technical  terms  as 
useless  jargon ;  and  as  it  is  more  easy  to  criti- 
cise  than  to  improve^  it  flatters  the  conceit  of 
the  ignorant,  to  be  able  to  evince  anjr,  even 
superficial  knowledge  of  a  subject,  by  joining 
in  a  vulpu"  attack  upon  terms  of  art,  or  even 
the  art  itself.  And  therefore  many  individuals, 
as  regards  pleading,  will  be  found,  who  insist 
that  prescribed  rules  are  wholly  unnecessary, 
and  tnat  if  parties  were  unshackled,  they  would 
naturally  more  intelligibly  state  their  causes  of 
complaint  or  grounds  of  defence  than  in  what 
is  indiscriminately  termed  the  present  jargon 
of  pleading.  But  would  it  be  so  ?  Experience 
has  established  that  in  all  countries,  although  a 
few  educated  persons  might  be  able  to  make  a 
lucid  statement,  yet  with  the  great  mass  of  liti- 
gants it  would  be  far  othenvise.  Even,  in 
ordinary  conversation,  how  few  persons  are 
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clear  and  concise  In  their  narratives,  and  how 
many  are  found  to  intermix  facts  with  argu- 
ments, and  to  rely  on  immaterial  points,  so  as 
to  render  their  statements  almost  unintelli- 
gible. Some  will  be  much  too  prolix  and 
diffuse,  whilst  others  will  proceed  as  if  their 
hearers  were  already  in  full  possession  of  the 
facts,  and  will  omit  the  communication  of  per- 
haps the  most  important  circumstances.  And 
few  indeed  will  observe  any  logical  order  in 
their  statements,  even  of  simple  facts.  And  if 
in  such  narratives  perspicuity  be  not  evinced, 
how  great  would  be  the  confusion  if  there  were 
no  rules  affecting  the  description  of  complicat- 
ed legal  rights  to  personal  and  real  property, 
the  varieties  of  which  in  the  progress  of  society 
have  liecome  almost  innumerable !  Hence, 
even,  in  the  earliest  times,  it  was  found  essen- 
tial to  establish  certain  principles  relating  to  the 
•  siaiement  of  rights,  injuriea,  and  remedies, 
termed  the  pleaaings,  and  to  enforce  such  prin- 
ciples by  various  rules,  the  adherence  to  which 
has  in  general  been  found  conducive  to  justice. 
This  prevails  in  all  parts  of  Europe,  and  even 
in  the  interior  of  our  immense  territory  in 
India,  where  they  have  long  found  it  essential 
to  have  their  regular  pleaders,  there  called 
yakeels.  In  this  country,  the  rules  prescribed 
in  relation  to  special  pleading,  and  its  utility, 
have  invariably  been  commended  by  all  well- 
informed  persons,  and  especially  by  those 
whose  Icnown  principles  have  been  most  liberal 
and  avowedly  adverse  to  useless  fictions  or  tech- 
nlcalitif*s ;  and  it  will  be  found,  that^  in  modern 
times,  it  is  in  general  more  necessary  to  pre- 
vent the  abuse  of  the  science  as  at  present 
established,  than  to  change  it  for  any  other  that 
could  be  suggested." 

To  reconcile  the  profession  to  the  cur- 
tailments vhich  have  taken  place,  Mr. 
Ghitty  refers  to  the  conciseness  of  ancient 
pleadings. 

"  It  is  certainly  established  by  history,  and 
the  examination  of  old  records,  especially  those 
in  Saunders'  Reports  and  in  Lutwyche's  Re- 
ports, that,  anciently,  Declarations  and  Pleas 
were  framed  much  more  consideratelv  than  has 
previuled  of  late,  as  well  in  the  applicaiion  of 
the  brevia  formaiu  (being  the  forms  of  writs 
and  pleadings  collected  in  the  book  called  He- 
gisirum  Brevium),  as  in  those  which  are  termed 
actions  on  the  Cftsc,  being  those  framed  as  new 
cases  arose,  and  adapted  by  the  Serjeants  or 
counsel,  being  the  pleaders  of  that  time,  to  the 
varviug  circumstances  of  each  particular  case, 
and  the  declaration  stated,  witn  great  particu- 
larity, the  cause  of  action,  and  onlif  one  count 
was  allowed,  or  at  least  in  practice  adopted, 
and  the  plea  only  traversed  a  particular  part  of 
the  declaration ;  and  before  the  statute  4  Anne, 
c.  16,  only  one  plea  could  be  pleaded.  Hence, 
it  followed,  that  the  action  either  terminated 
at  an  early  stage,  upon  demurrer  upon  a  ques- 
tion of  laWf  or  in  a  single  issue  or  question  of 
fact :  or,  if  the  plea  stated  new  matter,  then 
the  plaintiff,  excepting  in  a  few  instances, 
coultt  only  traverse  one  part  of  such  plea,  and 


was  not  allowed  to  deny  or  compel  the  defencW 
ant  to  prove  the  whole  of  his  allegations ;  and 
as  all  other  facts  were  admitted,  excepting  that 
in  particular  which  was  put  in  issue,  only  one 
or  two,  or  at  least,  ytryfew  witnesses  were  ne- 
cessary, and,  consequently,  the  risks  of  not 
proving  one  or  more  of  several  facts,  and  the 
expense  of  a  trial,  were  then  comparatively 
small.  The  use  of  several  counts,  especially  in 
indebitatus  assumpsit,  and  of  several  pleas,  still 
less  those  of  the  general  issue,  were  formerly 
unknown.  Thus,  although  we  certainly  find, 
in  the  time  of  Charles  the  Second,  a  count  iu 
indebitatus  (usumnsit,  yet  there  was  onlp  one 
adopted;  and,  snortly  afterwards,  there  it  n 
form  of  a  single  count  in  assumpsit,  stating  bU 
the  circumstances  of  a  contract  to  pay  for  ser- 
vices as  a  servant,  with  full  averments  of  the 
plaintiff's  performance,  and  which,  in  modern 
times,  would  be  stated  in  an  indebitatus  count 
with  several  others. 

The  pamphlet,  besides  the  subjects  in- 
cluded in  the  extracts  we  hare  made,  treats 
of  Variances  —  the  origin  of  numerous 
Counts  and  Pleas — the  practice  of  requiring^ 
Particulars  of  Demand—  allowing  Evidence 
of  new  Facts  under  the  General  Issue— Cmd 
various  other  topics. 
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ON   THE   LAW  OF  DESCENT. 

I  had  occasion  a  short  time  since  to  refer  to 
the  chapter  in  Sir  William  Blackstone's  Com- 
mentaries "On  Descent,"  (b.  II.  c.  14.)  the 
rules  whereof  have  been  so  much  altered  by  the 
Inheritance  Act.  Although  I  can  hardly  pre- 
sume to  flatter  myself  that  I  have  performed 
the  task  correctly,  perhaps  the  following  ver- 
sion of  the  Seven  Canons  of  Inheritance  laid 
down  in  that  chapter,  as  altered  by  the  enact- 
ments of  the  statutes  &  4  Wil.  4,  c.  106,  may 
not  be  wholly  useless  or  unacceptable  to  the 
student. 

1.  Inheritances  shall  lineally  descend  to  the 
issue  of  the  person  who  last  died  actually  seised 
in  infinitum  ;  and  in  default  of  issue,  they  shall 
ascend  to  the  lineal  ancestor  immediately  be- 
fore they  shall  go  to  the  collateral  relations 
claiming  through  such  lineal  ancestor,  p.  208. 
§  5,  6. 

2.  The  male  issue  shall  be  admitted  before 
the  female,  p.  212. — This  canon  is  unchanged. 

3.  Where  there  are  two  or  more  males  of 
equal  degree,  the  eldest  only  shall  inherit ;  but 
the  females  altogether,  p.  213. — This  canon  is 
also  unchanged. 

4.  The  lineal  descendants  in  infinitum  of  any 
person  deceased  shall  represent  their  ancestor, 
p.  216. — The  same. 

5.  On  failure  of  lineal  descendants  or  issue^ 
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And  of  the  Immediate  lineal  aocestor,  the  in- 
heritance shall  descend  to  the  collateral  rela- 
tions, hcin^  of  the  blood  of  the  first  purchaser, 
and  claimmg  through  such  lineal  ancestor, 
subject  to  the  three  preceding  rules,  p.  220. 

6.  In  the  admission  of  the  collateral  relations 
to  the  inheritance,  the  next  collateral  kinsmen 
of  the  whole  blood,  (both  male  and  female) 
and  their  issue  shall  first  inherit,  and  then  the 
collateral  kinsmen  of  the  half  blood,  of  the 
same  degree,  and  their  issue^  subject  to  the 
next  canon,  p.  223.  §  9. 

7.  In  collateral  inheritances  the  male  stocks 
shall  be  preferred  to  the  females,  unless  where 
the  lands  have  in  fact  descended  from  a  female.  < 
p.  23^.  §  7,  8.— This  is  also  unaltered. 

O 


SPIRITUAL  AND   ELBEMOSTMART   OORPO RA- 
TIONS  SOLE. 

Allow  me  throuj^h  the  medium  of  this 
periodical,  to  ascertain  whether  any^  and  what 
statute  of  the  present  reign,  relates  to  the 
recovery  of  tithes,  moduses,  or  compositions, 
belonging  to  spiritual  or  eleemosynary  corpo- 
rations sole;  and  whether  such  as  belong  to 
temporal  corporations  sole,  not  being  elee- 
mosynary, are  included  in  the  Limitations  Act, 
3  &  4  WU.  4,  c.  27. 

I  conceive,  that  the  Modus  Act,  2  &  3  Wil. 
4,  c.  100,  does  not  apply  to  the  recovery  of 
Tithes,  but  only  gives  validity  to  claims  of  mo- 
dus and  composition  when  set  up  against  the 
tithe-owner ;  and  that  when  they  have  been 
established  under  its  provisions,  their  recovery, 
if  withheld  or  adversely  received,  as  well  as  the 
tithes  themselves  when  not  disputed,  is  govern- 
ed and  regulated  by  the  Limitation  Act,  so 
far  as  that  act  appUes. 

But  as  tithes,  moduses,  and  compositions, 
belon|^g  to  spiritual  and  eleemosynary  cor- 
porations sole,  are  expressly  exempted  from 
the  operation  of  the  Limitation  Act  by  section 
1, 1  tnink  that  they  must  still  be  governed  by 
the  rules  of  the  common  law  relative  to  pre- 
scriptions, and  be  therefore  traced  as  hereto- 
fore, from  at  least  the  reign  of  Richard  I. 

I  also  think  that  tithes,  moduses,  and  compo- 
sitions, belonging  to  every  corporation  aggre- 
gate, and  to  every  temporal  corporation  sole, 
not  being  eleemosynary,  are  included  in  the 
Limitation  Act,  inasmuch  as  all  temporal  cor- 
porations sole,  are  not  necessarily  eleemosy- 
nary. 

In  the  2  8c  3  Wil.  4,  c.  7h  and  100,  more  at- 
tention has  been  paid  to  the  classification  of 
corporations,  than  in  the  Limitation  Act,  for 
in  c.  71,  we  have  *'  ecclesiastical  and  lay," 
and  in  c.  100,  "  temporal  and  spiritual,"  which 
expressions  are  very  appropriate  and  apposite ; 
but  in  the  Limitation  Act  we  have  "  spiritual 
and  eleemosynary,"  as  if  "  eleemosynary"  were 
equivalent  to  "temporal,"  but  which  I  do  not 
think  is  the  case,  for  eleemosynary  corpora- 
tions are  only  one  species  of  those  termed  lay, 
or  temporal.  J.  S. 


PRB8CRIPTI0N   ACT,  2  &  3  WiL.  4,  C.  71. 

As  there  appears  to  me  to  be  an  inconsist- 
ency between  sections  7  and  8  of  this  statute, 
respecting  rights  of  way  and  easement,  I  shall 
be  glad  to  have  their  consistency  pointed  out 
by  some  correspondent. 

Where  land  over  which  any  way,  &c.  is  en- 
joyed, shall  be  held  by  a  tenant  for  years,  (by 
whom  the  right  of  way,  &.c.  could  of  course  be 
resisted)  the  time  of  such  enjoyment  is  to  be 
excluded  in  computing  the  period  of  40  years, 
limited  by  section  8 ;  but  is  (I  think)  to  be  in- 
cluded in  the  period  of  20  years,  limited  by 
section  7,  which  speaks  only  of  tenants  for 
life,  and  omits  tenants  for  years. 

Hence  then  arises  the  inconsistency  to  which 
I  allude,  inasmuch  as  the  short  period  of  20 
years  is  thus  allowed  to  work  a  greater  injury 
to  the  reversioner,  than  the  longer  one  of  40 
years ;  unless  the  expression  "  tenant  for  life,*' 
be  held  to  comprise  the  estate  and  interest  of 
a  tenant  for  years ;  but  which  construction  I 
do  not  think  the  Courts  would  allow. 

J.S. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


IRRBOULARITY  OF  WRIT. — COSTS. 

The  decision  of  Lord  Denman  respecting 
costs  on  setting  aside  proceedings  for  irregu- 
larity, at  chambers,  stated  by  E.  S.,  vol.  8,  p. 
487,  is  &t  variance  with  a  principle  laid  down 
by  Mr.  Baron  Alderson,  who,  on  setting  aside 
a  capias  for  irregularity,  and  being  asked  for 
costs,  refused  to  order  them,  and  said,  "  Had 
you  applied  to  the  Court,  costs  might  have  been 
ordered;  but  if  you  choose  to  come  to  this 
cheap  and  summary  tribunal  you  cannot  have 
costs."  R.B.  W. 


TIME  FOR  PUTTING  IN  BAIL. 

By  the  16th  section  of  the  Uniformity  of 
Process  Act  it  is  enacted,  "  that  all  such  pro- 
ceedings as  are  mentioned  in  any  writ,  notice^ 
or  warning'  issued  under  the  said  act,  shall  and 
may  be  had  and  taken  in  default  of  a  defend- 
ant's appearance  or  putting  in  special  bail,  as 
the  case  might  be."  The  defendant  in  the 
action  in  which  I  was  concerned,  was  arrested 
on  the  24th  of  September,  and  on  the  2d  day 
of  October  bail  was  put  in.  I  thought  the 
latter  end  of  the  llth  section  of  the  same  act, 
regarding  the  time  between  the  10th  day  of 
August  and  the  24th  day  of  October  in  each 
year,  might  have  saved  me ;  but  Lord  Chief 
Justice  Denman  held  that  I  was  too  late,  and 
that  the  bail  at  least  ought  to  have  been  put  in 
by  the  1st.  All  the  Judges'  clerks  to  wnom  I 
mentioned  the  circumstances,  said  the  practice 
was  inclusive  of  both  days,  as  mentioned  in 
the  form  of  the  writ  given  in  the  schedule  to 
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the  ad.    i  am  not  at  liberty  to  give  the  names 
of  the  parties  in  the  action. 

H.  P.  J. 
[In  the  2d  edition  of  Dax's  Practice,  p.  47> 
it  is  stated  that  '^  the  eight  days  are  reckoned 
inclusive.'] 


INDORSEMENT  ON  WRIT. 

As  every  decision  of  practical  import  is  of 
some  use  to  the  profession  at  large,  I  beg  to 
send  the  following: — ^I  sued  out  a  writ  of 
summons  for  a  country  client,  in  an  action 
brought  to  recover  damages  for  a  breach  of 
contract;  but  as  the  plaintiff  sought  to  obtain 
unliquidated  damages,  I,  of  course,  did  not 
indorse  any  amount  for  debt  or  costs  on  the 
back  of  the  writ.  The  defendant's  agent  took 
out  a  summons  to  set  aside  the  process  for 
irregularity,  on  account  of  the  debt  and  costs 
not  being  mdorsed  on  the  writ.  We  attended 
before  Lord  Denman^  C.  J.,  who,  after  taking 
some  davs  to  consider  of  the  Question,  dis- 
missed the  summons;  thereby  aeciding  that 
in  such  cases  as  the  one  I  have  alluded  to,  no 
sum  need  be  indorsed  for  debt  and  costs.  In- 
deed it  would  be  absurd  to  do  so,  because  the 
plaintiff  would  indorse  the  amount  of  damages 
mtended  to  be  indorsed  in  the  declaration, 
which  would  not  benefit  the  defendant  in  any 
respect ;  and  it  would,  moreover,  raise  a  great 
difficulty  in  country  cases,  where  the  agent  is 
not  acquainted  witn  the  probable  amount  of 
damages  sought  to  be  recovered.  I  brought 
my  action  in  asiumptii ;  but  supposing  it  had 
been  commenced  m  debt,  perhaps  f  should 
have  had  more  difficulty  in  contending  against 
the  wording  of  the  act.  This  may  be  a  point 
worth  consideration,  though  I  imagine  the 
Judges  would  decide  in  tne  manner  above 
mentioned.  S.  W. 


SUPERIOR  COURTS. 


WialU. 


▲ORBBUEirT. —  VENDOR    AND    PVRGHA8BR.— 
OFFER  AND   ACGKPTANCB. 

Ih  thej>rQgreis  of  a  negociathn  for  the  sale 
4^mi»es,  the  vendor,  in  a  letter  written  to 
the  purchaser,  Sfws,  "  I  shuuld  not  l^e  in- 
clined to  sell  for  less  than  300/.  per  share :" 
Held,  thai  this  was  an  offer,  and  that  an 
unconditional  acceptance  of  it  would  bind 
the  vendor. 

The  purchaser,  in  his  letter  accepting  the 
i^er,  added  new  stipulations :  field,  that 
He  acceptance  was  thereby  only  condi- 
tional, and  the  vendor  released  from  his 
offer. 

Mr.  Biehersteth  and  Mr.  Bethell,  for  the 


plidntiff,  stated  that  this  suit  was  instituted  for 
uie  purpose  of  obtaining  a  re-transfer  to  the 

pluntiff  of  three  47th  shares  in  certain  iron    ^ 

mines,  called  the  St.  Ives  Consols,  which  had  1  plaintiff  required  time  to  consult  with  his  son. 


ant,  and  for  an  account  of  the  profits  of  such 
shares  received  bv  the  defendant  since  the 
time  of  the  transfer.  The  plaintiff,  Mr.  Gil- 
bard,  being  the  owner  of  the  shares  in  ques- 
tion, and  having  entered  into  a  negociation  for 
the  sale  of  them  to  Mr.  Halse,  those  gentlemen 
met  in  London  early  in  March  183i3,  for  the 
purpose  of  discussing  the  terms  of  the  proposed 
sale ;  but  they  were  unable  to  aj^ree  as  to  the 
value  of  the  shares,  and  the  plamtiff  returned 
into  the  country.  On  the  10th  of  March,  the 
plaintiff  wrote  a  letter  from  Devonport  to  Mr. 
Halsc,  stating  that  he  "  should  not  De  inclined 
to  sell  his  shares  in  the  Consols  for  less  than 
2001.  per  share,"  as  he  had  heard  the  mine 
was  much  improving.  Mr.  Halse  treated  this 
letter  as  an  absolute  offer  for  the  sale  of  the 
shares  at  300/. ;  and  accordingly,  on  the  14th 
of  March  he  wrote  to  the  plamtiff  a  letter,  in 
which  he  stated,  that  it  was  not  for  himself, 
but  for  a  friend,  that  he  proposed  to  purchase 
the  shares,  and  that  he  accepted  the  shares  at 
the  price  required,  300/.  per  share,  from  the 
end  of  December  preceoing,  including,  of 
course,  all  the  ore  and  minerals  ;  and  he 
added,  in  a  postscript,  that  he  should  send  a 
memorandum  of  transfer  of  the  shares  to  his 
friend,  Mr.  Millett,  for  the  siffnature  of  the 
plaintiff  on  the  foUowing  day.  lie  did  accord- 
mgly  send  a  memorandum  of  transfer  on  the 
15th  of  March ;  and  on  the  same  day  the 
plaintiff  wrote  a  letter  to  the  defendant,  de- 
claring that  he  had  not  intended  by  his  letter 
to  make  an  absolute  offer  of  the  shares,  and 
that  he  was  then  in  treaty  vrith  another  person 
at  a  higher  price.  He  aftenvards  returned  the 
memorandum.  On  the  17th  of  March,  the 
defendant  wrote  a  letter  of  strong  expostula- 
tion to  the  plaintiff,  in  which  he  declared  his 
readiness  to  pay  the  purchase  money,  and  ex- 
pressed his  determmation  to  wrile  to  the 
purser  of  the  mine,  to  insert  Mr.  Millett's 
name  instead  of  the  plaintiff's  in  the  cost 
book,  as  the  proprietor  of  the  mine.  The 
plaintiff  answered  this  letter,  by  stating  that  he 
never  meant  to  make  an  absolute  offer,  and 
by  intimating  to  the  defendant,  that  if  he 
wrote  as  he  threatened,  to  the  purser,  the  pur- 
ser would  not  dare  to  act  upon  his  direction. 
In  that  particular  the  plaintiff  miscalculated 
the  courage  of  the  purser ;  for  the  defendant 
did  write,  and  the  purser  actually  transferred 
the  shares  from  the  name  of  the  plaintiff  into 
the  name  of  Mr.  Millett.  Under  these  cir- 
cumstances, the  plaintiff  filed  his  bill  to  re- 
cover possession  of  his  property,  which  could 
not  be  held  to  have  passed  from  him  unless 
there  had  been  an  absolute  offer  of  sale  on  his 
part,  and  an  unconditional  acceptance  of  the 
offer  on  the  part  of  the  defendant.  But  the 
offer  was  not  absolute,  inasmuch  as  the  plain- 
tiff only  stated  he  **  should  not  be  inclined  to 
sell  under  a  certain  sum,''  and  not  that  he  was 
ready  to  sell  at  that  price. 

Mr.  Pemberton  and  Mr.  Richards,  for  the 
defendant. — Upon  the  treaty  for  the  sale,  the 
defendant  had  offered  250/.  a  share,  and  the 


been  transferred  into  the  name  of  the  defend-  ]  T\it  j^ainnff  did  accordingly  return  into  the 
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coantry^  and  coniulted  with  hb  aon;  and 
having  proposed  to  sell  the  shares  at  300/.  a 
share,  those  terms  were  accepted  by  the  de- 
fendant. The  attempt  to  recede  from  the 
contract  was  founded  upon  a  mere  verbal 
quibble.  As  to  the  supposed  condition  an- 
nexed to  the  acceptance  of  the  terms,  that 
stipulation  was  in  conformity  with  the  usa^e 
observed  in  the  transfer  of  all  property  m 
mines. 

Mr.  Kinderglejf  appeared  for  Mr.  Millett, 
and  submitted  to  the  direction  of  the  Court. 

The  Master  of  (he  RoiU.—The  plaintiff  and 
defendant  in  this  case  having  met  for  the  pur- 
pose of  settling  the  terms  upon  which  the  sale 
of  the  shares  in  question  should  be  effected,  it 
appears  that  one  of  the  reasons  why  the  con- 
tract was  not  then  completed  was,  that  the 
plaintiff  desired  to  know  the  opinion  of  his  son 
as  to  the  value  of  his  shares.  The  plaintiff 
returns  into  the  country,  and  having  obtained 
the  opinion  of  his  son,  he  writes  to'  the  de- 
fendant, that  he  should  not  be  inclined  to  take 
less  than  3001,  a  share,  the  offer  made  by  the 
defendant  having  been  250/.  a  share.  The 
letter  contains  simply  that  statement,  and  not 
one  word  of  additional  matter.  The  facts  arc 
so  far  undisputed.  Now  as  to  the  words  '*  I 
should  not  be  inclined  to  sell  for  less  than  300/. 
a  share,"  I  am  dearly  of  opinion  that  this 
was  an  offer,  and  that  an  unconditional  ac- 
ceptance of  that  offer  would  have  bound  the 
plaintiff.  The  difficulty  in  this  case  is,  that  the 
acceptance  was  not  unconditional.  HaUe,  in 
his  answer  to  the  plaintiff,  says  that  he  will 
send  him  a  memorandum  of  agreement.  He 
doea  send  him  a  memorandum,  which  I  find 
contains  a  stipulation  that  Millett,  the  pur- 
chaser, whose  name  was  not  mentioned  in  the 
offer,  aad  who  was  to  have  all  the  benefit  of 
the  ore  and  minerals,  should  for  them  indem- 
nify the  seller  against  all  the  costs  and  charges 
to  which  he  might  be  liable  during  a  given 
time.  All  these  are  additional  terms  in  the 
contract ;  and  I  am  bound  therefore  to  con- 
nder  that  the  defendant's  acceptance  was  not 
unconditional.  Mr.  Halse  ipust  therefore 
procure  the  name'bf  the  plaintiff  to  be  restored 
to  the  cost  book,  as  the  proprietor  of  the  mine ; 
but  I  shall  not  give  the  plaintiff  the  costs  <^ 
this  suit,  being  persuaded  that  he  receded 
from  his  contract  because  he  thought  he  had 
a  prospect  of  obtaining  better  terms  from  an- 
ott&er  person. 

Gibbard  v.  Halse^  at  Westminster,  June  9, 
1834. 


WILL. — CONSTRUCTION. — CUMULATIVB 
LBGACT. 

Tke  intention  of  a  testator  clearly  ewpressei 
in  a  codicil  to  his  will^  is  not  to  lie  defeated 
by  inferences  of  a  different  intention  drawn 
from  the  will  and  other  codicils  thereto. 

The  parties  to  this  suit  were  brothers,  and 
the  ouestion  raised  by  them  for  the  decision  of 
the  Court  was  upon  the  construction  of  the 


will  and  codicils  of  Mr.  John  Halford,  their 
father,  whether  a  legacy  of  15,000/.  given  by  a 
codicil  to  the  eldest  son,  was  in  addition  to,  or 
substitution  for,  the  provision  made  for  him  in 
the  will. 

The  question  was  argued  by  Mr.  Rolfe  and 
Mr.  Barton,  for  the  eldest  son's  accumulation ; 
and  by  Mr.  Temple  and  Mr.  Kindersley,  con- 
trh,  for  the  substitution. 

The  points  of  the  arguments,  which  were  of 
great  len^h,  as  well  as  the  terms  of  the  will 
and  codicils,  may  be  collected  from  the  fol- 
lowing observations  and  judgment : — 

Lord  Lyndhurstt  Chief  Baron,  said,  the 
question  was  whether  the  legatee  under  the 
codicil  was  to  take  15,000/.,  in  addition  to  the 
sum  to  which  he  was  entitled  under  the  will. 
It  had  been  argued  that  such  was  not  the  inten- 
tion of  the  testator  ;  and,  certainly,  there  are 
circumstances  and  expressions  leading  to  that 
conclusion.  On  the  other  hand,  the  testator  in 
the  codicil,  in  express  terms  said,  that  it  was 
his  intention  that  the  15,000/.  should  be  in 
addition  to  the  sum  to  which  the  legatee  would 
be  entitled  under  the  will.  It  was  extremely 
difficult,  therefore,  from  that  argument,  and 
the  inference  to  be  drawn  from  the  special  cir- 
cumstances of  the  v^-ill,  to  say  that  such  argu- 
ment and  such  inference  are  to  countervail  the 
directly  expressed  intention  of  the  testator, 
that  he  intended  this  sum  to  be  added  to  that 
to  which  the  legatee  would  be  entitled  under 
the  will.  The  sum  however  in  dispute  was  a 
large  sum,  and  as  his  Lordship  had  not  read 
the  will,  it  would  be  desirable  that  he  should 
do  so  before  he  disposed  of  the  case,  although 
according  to  the  present  inclination  of  his  inind, 
it  did  not  appear  to  him  a  very  easy  matter  to 
come  to  the  conclusion,  that  the  testator  had 
an  intention  directly  opposed  to  that  which  he 
had  expressed  in  the  codicil. 

His  Lordship,  on  coming  into  Court  on  a 
subsequent  day,  gave  judgment  in  the  case. 
It  was  unnecessary  for  him  to  state  the  whole 
of  the  will.  The  testator  bequeathed  by  it  the 
residue  of  his  propert  j,  to  be  equally  dividcMl 
between  his  three  sons.  There  was  some  real 
property,  with  respect  to  which  the  testator 
gave  his  eldest  son  tne  choice  of  taking  it,  aa 
part  of  his  share,  at  a  stipulated  sum.  The  tes- 
tator afterwards  made  certain  codicils  in  favor 
of  his  younger  sons,  giving  15,000/.  to  each  of 
them,  stating  that  such  sum  was  to  be  consider- 
ed as  part  of  their  share  of  the  residue.  Thus 
the  case  stood,  when  a  codicil  was  made  upon 
which  the  present  question  arose.  It  was  in 
these  terms :  "Having paid  15,000/.  to  each 
of  my  sons,  the  Rev.  Thomas  Halford,  and 
Charles  Douglas  Halford,  I  think  it  but  right 
and  just,  that  a  legacy  of  the  same  amount 
shoiUd  be  given  to  my  eldest  son  and  partner 
John  Halford  the  younger;  I,  therefore,  by 
this  codicil,  give  and  bequeath  to  my  eldest 
son  the  sum  of  15,000/.  to  be  received  by  him, 
free  of  legacy  duty,  out  of  my  effects,  in  addi- 
tion to  the  sum  to  which  he  will  be  entitled 
under  my  will  made  by  me,  dated  17th  of  De- 
cember, 1823."  The  language  of  this  codicil 
was  clear  and  explicit,  to  the  effect  that  the 
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15,000/.  should  be  f^iven  in  addition  to  the  sum 
to  which  the  eldest  son  was  entitled  under  the 
will  of  1823.  Looking  at  the  last  part  of  this 
codicil,  if  his  Lordship  were  left  to  conjecture, 
he  would  suppose  that  it  was  the  intention  of 
the  testator  to  place  the  eldest  son  on  a  footing 
only  with  his  two  other  sons.  But  this  ap- 
peared to  be  mere  conjecture,  and  could  have 
no  weight  in  opposition  to  the  distinct  and  ex- 
press terms  made  use  of,  "  that  the  sum  so 
given  should  be  in  addition  to  the  sum  to  which 
the  eldest  son  would  be  entitled  under  the  will 
of  December,  1823."  He  might  further  re- 
mark, that  if  the  construction  contended  for 
were  permitted,  the  codicil  would  be  altogether 
unnecessary,  as  by  the  argument  the  will  placed 
the  eldest  son  in  the  same  position  as  the  two 
other  sons.  This  was  the  case  without  the 
codicil;  therefore  the  making  of  the  codicil,  if 
this  was  the  intention  of  the  testator,  was  alto- 
gether unnecessary.  He  might  still  farther 
remark,  that  the  testator  having  in  certain  other 
codicils  given  a  sum  of  15,000/.  to  each  of  his 
younger  sons,  directed  that  these  payments 
shoula  be  made  with  a  provision,  that  in  the 
settlement  of  the  property  under  the  residuarv 
clause,  these  sums  should  not  be  charged  with 
interest ;  the  consequence  of  which  would  be, 
that  the  two  younger  sons  would  be  placed  in 
a  better  situation  than  the  eldest  son — and  this 
mi^hthave  operated  on  the  testator's  mind. 
This  also  was  mere  matter  of  coniecture,  and 
the  terms  made  use  of  in  the  codicil  were  so 
clear  and  explicit  as  to  admit,  in  his  mind,  of 
but  one  interpretation,  namely,  that  this  sum 
of  15,000/.  was  to  be  in  addition  to  the  sum  to 
which  the  eldest  son  would  be  entitled  under 
the  will,  to  which  reference  was  made.  As 
the  question  concerned  a  very  large  sum  of 
money,  he  had  looked  at  the  will  and  codicils 
with  much  anxiety,  and  he  could  not  bring 
himself,  notwithstanding  any  doubts  that  might 
have  been  raised  upon  the  expressions  of  the 
will,  to  pronounce  any  other  judgment  than, 
that  the  15,000/.  was  to  be  in  addition,  as  ex- 
pressed in  codicil,  and  not  in  substitution  of 
the  provision  made  by  the  will. 

Hal/ordy,  Hal/ord,  Gray's  Inn  Hall,  June 
7th  and  July  Ist,  1834. 


CHARGING  DEFENDANT  IN  EXECUTION. — MAR- 
SHAL'S DEATH. 

fFhere  the  marshal  is  dead,  and  there  is  con- 
sequent Ijf  no  one  at  the  prison  to  receive 
a  prisoner  charged  in  execution,  the  Court 
will  enlarge  the  time  for  rendering  him. 

In  this  case  a  rule  for  charging  a  defendant 
in  execution  had  been  obtsdned,  but  in  conse- 
quence of  the  marshal's  death,  there  was  no 
one  at  the  King's  Bench  Prison  who  could  re- 
ceive the  defendant. 

Alderson,  B.,  granted  further  time  to  render 
the  defendant. 

Harris  v.  />aw#.  E.  T.  1834.    Excheq. 


PAYMENT  OF  MONEY  INTO  COURT. — AWARD.— 
COSTS. 

If  costs  are  to  abide  the  event  of  a  cause  re- 
f  erred,  and  the  award  finds  that  the  plain- 
tiff had  no  cause  of  action,  except  as  to  10/., 
which  have  been  paid  into  court,  the  plain- 
tiff* is  liable  to  the  costs. 

On  shewing  cause  against  a  rule  nisi  for  an 
attachment  for  not  paying  costs  pursuant  to 
the  Master's  allocatur,  it  appeared  that  an  ac- 
tion had  been  brought  for  the  recovery  of  a 
certain  sum  alleged  to  be  due  from  the  defend- 
ant to  the  plaintiff.  Ten  pounds  were  paid 
into  Court.  The  cause,  with  all  matters  in  dif- 
ference, was  referred  to  an  arbitrator.  He 
found  that  the  plaintiff  had  no  cause  of  action, 
but  that  a  sum  of  10/.  lent  by  the  plaintiff  to 
the  defendant's  wife  had  been  paid  into  Court. 
The  award  was  treated  as  in  favour  of  the  de- 
fendant, and  the  costs  taxed  accordingly.  On 
the  Master's  allocatur,  the  rule  nisi  for  an  at- 
tachment for  non-payment  of  costs  was  accord- 
ingly obtained.  It  was  submitted,  first,  that 
all  matters  in  difference  having  been  referred 
to  the  arbitrator,  he  had  full  power  over  the 
10/.  paid  into  Court ;  and  secondly,  that  as  the 
niioney  paid  into  Court  could  only  be  paid  in 
on  payment  of  costs  up  to  the  time  of  payment, 
it  was  an  admission  that  there  was  at  one  time 
a  cause  of  action.  The  award  was  therefore 
substantially  in  favour  of  the  plaintiff. 

Parke,  B.,  with  whom  Bolland,  B.  and  Alder- 
son,  B.,  concurred,  was  of  opinion,  that  as  the 
costs  were  to  abide  the  event,  they  ought 
clearly  to  be  paid  by  the  plaintiff,  for  the  award 
must  be  taken  to  be  in  favour  of  the  defendant. 
When  the  10/.  was  paid  into  Court,  that  sum 
was,  in  effect,  struck  out  of  the  declaration, 
and  therefore  no  longer  a  matter  in  difference. 
The  present  rule  for  an  attachment  must  there- 
fore be  made  absolute. 

Rule  absolute. — Dawson  v.  Garrett,  E.  T. 
1834.    Excheq. 


SERVICE    OF    DECLARATION    BY   STICKING  IT 
UP  IN   OFFICE. 

Under  what  circumstances  the  Court  will  not 
allow  a  declaration  to  be  served  by  sticking 
it  up  in  the  office. 

This  was  an  application  to  be  allowed  to 
serve  a  declaration  by  sticking  it  up  in  the 
office,  and  leaving  the  notice  at  the  Army  Pay 
Office.  The  action  was  brought  on  a  bill  of 
exchange  made  payable  at  the  Army  Pay  Office, 
and  the  writ  had  been  served  personally.  The 
affidavit,  on  which  the  motion  was  made,  stated 
that  frequent  inquiries  had  been  made  at  the 
Army  Pay  Office  for  the  residence  of  the  de- 
fendant, out  without  success. 

for  the  application  had  not  been  shewn,  more 
particularly  as  the  writ  was  personally  served. 

Rule  Tefvaed.^Henning  v.  Duke,  T.  T.  1834. 
Excheq. 
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l^tnQ'jtf  Mtad)  l^racttrc  Court. 

DEBTOR  AND  CREDITOR. — APPROPRIATION  OF 
PAYMENT. 

The  creditor  is  at  liberty  to  npply  n  payment 
in  discharge  of  any  of  the  debts  due  to 
him  by  thejlebtor,  unless  a  specific  appro- 
priation is  made  by  the  latter, 

Tq  this  case,  it  appeared  that  the  plaintiff, 
who  i:s  now  a  bankrupt,  was  an  attorney,  and 
the  defendant  his  client.  Various  business  was 
done  by  the  former  for  the  latter,  and  various 
money  transactions  took  place  between  them, 
the  result  of  which  was  Naish  became  Chitty's 
debtor  in  a  considerable  amount,  and  in  oraer 
to  secure  the  payment  of  a  portion  of  it,  three 
warrants  of  attorney  were  given,  and  judgments 
entered  up.  Several  sums  of  money  were  paid  on 
account,  by  Naish  to  Chitty,  and  a  part  of  them 
applied  to  satisfy  the  first  and  second  judg- 
ments. With  respect  to  the  third  warrant,  the 
difficulty  arose  as  to  the  mode  of  applying  cer- 
tain  sums  in  its  satisfaction.  A  part  had  been 
realized  under  an  execution ;  and  for  that  part 
credit  was  given.  Application  was  made  on 
the  part  of  Naish  to  refer  it  to  the^  master,  in 
order  to  ascertain,  whether  the  three  several 
judgments  entered  up  by  the  plaintiff  upon  the 
warrants  of  attorney  before  his  bankruptcy, 
against  the  defendant,  had  been  satisfied. 
Accordingly  it  was  so  referred  to  Master 
Goodrich,  who  was  directed  to  certihr  as  to  the 
fact,  in  order  that  satisfaction  might  be  entered 
immediately,  and  that  the  costs  of  the  applica* 
tion  should  be  in  his  discretion.  The  Master, 
in  his  report  found  that  two  of  the  judgments 
had  been  entirely  satisfied,  and  that  the  third, 
except  as  to  the  sum  of  69/.  \2s.  7d.  had  also 
been  satisfied.  An  objection  was  made  by  the 
defendant  to  the  Master's  report,  as  to  the 
third  warrant  of  attorney,  for  he  contended  that 
the  whole  of  the  judgment  in  point  of  law  had 
been  satisfied.  It  appeared,  that  the  warrant 
of  attorney,  on  which  the  remaining  judg- 
ment was  founded,  was  given  to  secure  the 
sum  of  309/.  7s.  2d.,  being  the  balance  of  an 
account  settled  between  tne  plaintiff  and  de- 
fendant up  to  the  date  thereof,  as  also  the  fur- 
ther snm  of  104/.  lOd.,  the  amount  of  two 
bills  of  exchange  given  to  the  plaintiff  by  the 
defendant,  which  were  not  then  due,  making 
together  413/.  8#.  It  was  stated,  in  the  de- 
feazance,  that  in  case  default  should  be  made 
io  payment  of  such  balance  of  309/.  Js.  2d.  on 
the  day  therein  limited  for  that  purpose,  the 
plaintiff  should  have  immediate  liberty  to  levy 
the  same.  And  he  was  to  be  at  liberty  to  levy 
the  amount  of  the  bills  if  they  should  not  be  paid 
when  due,  or  at  any  time  thereafter.  The 
bills  became  due,  and  were  not  paid,  but  were 
renewed,  and  the  renewed  ones  were  also  dis- 
bonoured,  and  afterwards  piud  by  the  plsdntiff  ; 
Default  was  also  made  in  payment  of  the 
b;dance  of  309/.  7s.  2d.  The  plaintiff,  in 
consequence  of  this,  issued  an  execution  for 
the  whole  of  the  413/.  8*.,  of  which  sum  the 
sheriff  levied  343/.  ISs.  5d.,  leaving  a  balance 
pf  69/.  12«.  7d.  due  to  the  plaintiff  on  his 
judgment. 


There  were  other  transactions  between  them 
of  a  pecuniary  nature,  and  by  a  general  ac- 
count produced  before  the  Master,  it  appeared 
that  plaintiff,  previously  to  their  becoming 
due,  had  given  the  defendant  credit  for  two 
bills  of  exchange,  as  included  in  the  judgment 
in  question  ;  as  also  with  monies  received  sub- 
sequently to  the  sheriff's  levy,  exceeding  in 
amount  the  69/.  12^.  7d.  so  remaining  due  on 
the  judgment.  On  the  part  of  the  defendant, 
therefore,  it  was  contended,  that  out  of  the 
monies  so  received  the  plaintiff  was  bound  to 
have  discharged  the  judgments,  that  being  to 
the  defendant  the  most  burdensome  debt. 
It  did  not,  however,  appear  that  the  defendant 
had  ever  required  that  anv  of  those  monies 
should  be  so  applied.  The  Master  thought  that 
the  plaintiff  had  a  right  to  place  them  to  the 
other  account,  the  balance  m  his  own  favour 
thereon  having  invariably' exceeded  69/.  \2s. 
7d.,  and  that  according  to  the  terms  of  the 
defeazance  in  regard  to  the  bills  of  exchange, 
the  judgment  as  to  the  69/.  I2s.  74'  was 
therefore  still  subsisting.  Accordingly  a  rule 
to  shew  cause  was  obtained  for  the  review 
of  the  Master's  report. 

On  shewing  cause  against  the  rule,  it  was 
contended,  that  as  no  specific  appropriation  of 
the  money  paid  to  Chitty  by  Naish  was 
directed  by  tne  latter,  Chitty  had  a  right  to 
apply  the  money  so  paid  to  the  dicharge  either 
of  a  judgment  or  simple  contract  debt.  The 
Master's  report  being  in  accordance  with  this 
principle,  it  ought  therefore  to  be  confirmed. 

In  support  of  the  rule  it  was  submitted  that 
Chitty  ought  to  have  applied  the  monies  paid 
to  him  by  the  defendant,  in  satisfaction  of  the 
judgment  debt,  rather  than  the  simple  contract 
debt,  as  the  former  was  the  more  burdensome 
debt  due  to  the  plaintiff  from  the  defendant. 
Cur.  adv.  vult. 

Taunton,  J. — ^The  question  is  whether  the 
Master  is  right  in  his  opinion  as  to  the  sum  of 
69/.  \2s.  7d.  being  still  due  on  the  judgment. 
I  think  that  he  is.  I  have  read  over  both  the 
Master's  report  and  the  general  account  cur- 
rent,  and  t  am  of  opinion  that  the  Master's 
view  of  the  case  was  correct,  and  therefore  that 
the  69/.  I2s.  7d.  must  be  considered  as  still 
due  on  the  judgment.  I  think  there  can  be  no 
doubt  that  where  a  debtor  pays  money  to  his 
creditor  generally,  without  any  specific  direc- 
tion as  to  the  debt  in  discharge  of  which  it  is 
to  be  applied,  the  creditor  in  that  case  can 
apply  it  in  the  discharge  of  any  demand  which 
he  has  against  the  debtor.     No  specific  ap- 

Eropriation,  therefore,  having  been  directed 
y  Naish  to  be  made  of  the  money  pud  gene- 
rally to  the  part  satisfaction  of  the  judgment, 
I  think  that  Chitty  ^vas  at  liberty,  if  he  thought 
proper,  to  apply  this  money  to  the  discharge 
of  tne  simple  contract  instead  of  the  judgment 
debt.  I  am  therefore  of  opinion  that  the 
Master  was  right,  and  the  present  rule  must 
be  discharged  with  costs. 

Rule  discharged  with  costs.— CAiV/v,  gent, 
one,  Sfc.  V.  Naish,  T.  T.  1834,  K.  B.  P.  C. 
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WABAANT    OF  ATTORNEY. — SECONDARY   BTI- 
DENCB. — ATTESTING  WITNESSES. 

ne  affidavit  of  the  attestinff  witneis  to  a 
warrant  of  attorney  will  be  dispensed  with 
on  proof  that  he  cannot  be  found. 

judraent  on 
e  difficulty  in 


This  was  a  motion  to  enter  u] 
an  old  warrant  of  attorney, 
the  case  ^vas,  that  the  affia? it  of  the  attesting 
witness  could  not  be  obtained.  He  was  clerk 
to  the  attorney  b^  whom  the  warrant  was  pre- 
pared, and  had  since  absconded  from  his  mas- 
ter's serrice.  The  affidavit  on  which  the  motion 
was  founded,  therefore,  was  an  affidavit  of  the 
attorney  himself,  which  verified  the  hand- 
writing of  the  defendant  and  of  the  attesting 
witness,  and  accounted  for  the  absence  of  his 
clerk  by  showing  that  he  had  absconded ;  that 
he  had  not,  since  he  left  his  service,  seen  him ; 
that  he  had  made  diligent  search  for  him,  but 
had  not  been  able  to  find  him.  The  nature  of 
the  search  which  he  made  he  did  not,  however, 
state.  But  the  proper  place  for  inquiring  after 
him  was  the  office  of  his  late  master,  where  he 
spent  the  principal  part  of  his  time ;  and  an 
affidavit  setting  forth  that  endeavours  had 
been  made  to  find  or  hear  of  him  there,  would 
have  satisfied  the  rule.  In  that  ease  the  affida- 
Wt  of  the  master  himself  would  be  sufficient. 

Patteson,  J.,  thought,  under  the  circum- 
stances, this  was  sufficient,  and  therefore 
granted  a  rule. 

Rule  granted.— F([?»»r  v.  Showier,  T.  T. 
1834.    K.B.P.C. 


attorney's  UNDERTAKING. — BREACH  OF 
FAITH. 

If  an  attorney^  in  his  capacity  0/  attorney, 
gives  an  undertaking',  the  Court  will  inter- 
fere  summarily  to  compel  its  fulfilment, 
although  it  onfy  relates  to  a  money  trans- 
action. 

Cause  was  shewn  in  this  case  against  a  rule 
requiring  an  attorney  of  the  Court  to  tal^e  up 
a  note  for  2001.  A  person  named  Gardner, 
had  articled  his  son  to  an  attorney  as  a  clerk, 
and  a  fee  of  200/.  was  to  be  pud.  A  promis- 
sory note  for  this  sum  was  given  bv  Gardner  to 
the  attorney,  upon  an  agreement,  tliat  it  should 
not  be  negociated  until  five  years  had  elapsed 
from  the  time  of  giving  it.  At  the  end  of 
eighteen  months,  it  appeared,  from  the 
articles  not  haviiu^  been  stamped  at  the  time 
of  beginning  the  clerkship,  that  conse- 
quently those  eighteen  months  would  not  be 
reckoned  within  the  five  years  of  service  re- 
quired by  law,  and  a  separation  took  place  be- 
tween the  attorney  and  tne  son  of  the  applicant. 
Shortly  after,  proceedings  were  commenced 
ag^fdnst  Gardner  for  the  recovery  of  the  pro- 
missorv  note  for  200/.,  which  he  had  deposited 
in  the  hands  of  the  attorney,  on  the  undertak- 
ing that  it  should  not  be  negociated  until  the 
expiration  of  five  years,  he  having  paid  it 
away  to  another  person.  It  was  contended, 
that  this  was  an  ordinary  undertaking,  which 


another  person  as  well  as  an  attorney  couM 
have  given,  and  therefore  could  not  be  enforced 
summarily  ap^inst  the  attorney.  The  mere 
fact  of  his  being  an  attorney  was  not  sufficient 
to  authorize  the  summary  interference  of  the 
Court. 

Taunton,  J. — ^The  ground  on  which  the  ap- 
plication was  made,  was  that  according  to  the 
agreement,  the  attorney  had  undertaken  not 
to  negociate  the  note  until  the  expiration  of 
the  five  years,  and  by  his  having  done  so  he 
had  committed  a  breach  of  futh.  The  rule,  I 
think,  oufi'ht  to  be  made  absolute,  in  all  its 
parts,  and  with  costs,  for  Mr.  Gardner  was 
compelled  to  come  to  the  Court  in  order  to 
enforce  the  payment  of  this  bill  by  the  attorney. 

Rule  absolute,  with  costs. — Ea?  parte  Gard- 
ner.   E.  T.  1834.    K.  B.  P.  C. 


THE  CLOSE  OF  THE  VACATION. 


This  day  the  long  vacation  ends.  If  the 
calendar  did  not  remind  us  of  this,  we  should 
not  need  mementoes.  The  professional 
haunts  are  all  again  becoming  peopled. 
The  two  last  weeks  have  made  a  great 
change  as  to  this.  A  fortnight  ago  we 
might  walk  from  one  end  of  Lincoln's  Inn 
to  the  other,  without  seeing  a  fiice  that  we 
knew — now  every  other  person  is  familiar. 
In  the  performance  of  our  duties  we  are 
necessarily  condemned  to  a  perpetual  so* 
joum  in  town,  and  we  are  not  sorry  to  see 
new  arrivals  every  day.  The  quiet  squares 
of  the  Inns  of  Court  are  now  again  re- 
sounding with  the  busy  tread  of  business, 
and  the  rumble  of  carriages.  The  profes- 
sion, in  all  its  grades  and  branches,  is  to  be 
seen  at  every  turn.  The  events  and  chit- 
chat of  the  vacation  are  discussed  with 
animation ;  the  deaths,  and  the  promotions. 
The  new  Master  of  Uie  Rolls — the  vacant 
Solicitor- Generalship — and  the  New  Courts 
of  Law,  are  the  chief  topics.  We  need 
not  remind  our  readers  that  under  the 
Chancery  Regulation  Act  (3  &  4  W.  4, 
c.  94,  $  24,)  the  present  and  all  future 
Masters  of  the  Rolls  are  to  hear  and  de- 
termine all  such  motions  as  shall  be  duly 
made  before  him,  and  aU  pleas  and  de- 
murrers which  shall  be  set  down  before 
him,  (see  the  Chancery  Practice,  28,)  so 
that  tliis  Court  will  now  be  co- extensive 
in  jurisdiction  with  the  Lord  Chancellor 
and  Vice  Chancellor's  Courts.  This  may 
lead  to  important  changes  in  the  disposal  of 
Equity  business. 


New  CourU  of  Law, — Admission  of  Solicitors, — Answers  to  Queries. 
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PROPOSED  NEW  COURTS  OF  LAW. 


Wb  have  read  all  the  numeroos  suggeations 
contained  in  the  public  papers  on  the  sub- 
ject of  new  Courts  of  Law  and  new  Houses 
of  Parliament.  We  presume  to  think  that 
the  proposal  we  put  forward  in  our  last 
Number  (vol.  8.  p.  497)  is  still  the  only 
feasible  one,  either  as  regards  convenience 
or  expence,  or  the  interests  of  the  public 
or  the  profession. 

For  temporary  purposes — if  not  for  a 
permanent  one — Westminster  Hall  is  the 
place  for  the  Houses  of  Parliament,  and  the 
present  inconvenient  Courts  of  Justice  are 
well  adapted,  in  ^eir  existing  state,  for 
Parliamentary  Committee-rooms,  whilst  the 
offices  and  apartments  connected  with  the 
Courts  may  be  made  available  for  the  offi 
cers  of  Parliament.  Thus,  at  a  very  small 
expence,  the  Legislature  may  be  accommo- 
dated. 

In  the  mean  time,  aU  the  Courts,  both  of 
Law  and  Equity,  may  assemble  in  the 
Halls  of  the  several  Inns  of  Court  and 
Chancery.  This  will  afford  an  opportunity 
of  proving  the  truth  of  our  allegation,  that 
the  vicinitf  of  the  Inns  of  Court  is  the  pro- 
per place  for  permanently  holding  the 
Courts  of  Justice, — not  only  on  account  of 
the  convenience  of  all  branches  of  the  profes- 
sion,— but  of  suitors,  witnesses,  and  others, 
lliis  is  the  very  centre  of  the  metropolis, 
and  most  particularly  desirable  to  the  whole 
dty  of  London.  Tlie  facilitating  and  ex- 
pediting the  transaction  of  the  business  of 
the  Courts  and  the  numerous  offices  con- 
nected therewith,  will  be  promoted  in  vari- 
ous wnjs, — the  advantages  of  which  must 
be  reaped  by  the  public  as  well  as  the  pro- 
fession. 

We  earnestly  hope  that  at  aU  events  the 
opportunity  now  affbrded  of  making  the  ex- 
periment will  not  be  lost.  We  understand 
that  the  Incorporated  Law  Society,  con- 
vinced of  the  desirableness  of  the  change, 
and  the  importance  of  seizing  the  present 
favorable  opportunity,  intend  to  hold  a 
meeting  on  the  subject,  with  a  view  to  bring 
all  the  circumstances  to  the  notice  of  the 
proper  authorities. 


vacation  previous  to  the  term  of  his  ad- 
mission ;  that  is,  in  order  to  be  admitted  in 
Michaelmas  term,  he  must  give  notice  prior 
to  Trinity  term.  In  the  Court  of  Chancery, 
however,  it  is  necessary  only  to  give  notice 
immediately  before  the  commencement  of 
the  term,  on  the  day  after  which  he  intends 
to  be  admitted.  Tlius  he  may  give  notice 
on  the  1st  of  November,  and  be  admitted 
on  the  26th.  It  is  probable  that  the  prac- 
tice in  this  respect  will  be  made  uniform. 

The  lists  which  we  have  been  accustomed 
to  publish,  of  the  admission  of  attorneys, 
have  not  included  the  names  of  solicitors  in 
Chancery,  in  consequence  of  the  lateness 
of  their  notices.  The  following  are  the 
names  of  the  persons  at  present  entered 
with  the  Secretary  of  the  Master  of  the 
RoUs: 

1.  Richard  Stocklev,  of  Fish  Street  Hill : 
Articled  to  Josepn  Smith,  of  Coleman  Street. 
Assigned  to,  I.  J.  B.  Smedley,  of  New  Inn. 

2.  Edwin  Smith,  of  Bridge  St. 

3.  Charles  Elmes  Parker,   of 
Princes  Street,  Spitd  Fields. 

2.  Edwin  Latham  Brickwood,  of  Stanstead 
Abbotts,  Herts : 

Articled  to  C.  E.  Damnier,  formerly  of  Ray- 
mond Buildings,  ana  afterwards  of  Mecx- 
lenburff  Square. 

3.  George  Theodore  Wlngate,  of  Park  Road, 
Clapham : 

Articled   to   Francis   Philip   Wingate,   of 

Stonebouse,  Devon. 
Assigned  to  Charles  Chatfield,    of  Angel 

Court. 


ADMISSION  OF  SOUCITORS 
CHANCERY. 


IN 


It  is  well  known,  that  in  order  to  obtain 
admission  as  an  attorney  in  tiie  Courts  of 
Common  Law,  the  party  must  give  notice 
of  his  intended  appHcation  a  whole  term  and  ^ 


ANSWERS  TO  QUERIES, 
Cammaii  ftofo. 

PATMXNT  INTO  COURT  UNDER  j£2.   VOL.  8, 

P.  495. 
If  the  original  demand  was  above  40s.,  a 
payment  of  a  less  sum  into  Court,  which  is 
taken  out  by  the  plfuntiff,  clearly  does  not  en- 
tiUe  the  defendant  to  costs.  On  the  contrary, 
up  to  the  time  of  the  payment  into  Court  he 
must  pay  the  pltuntiflPs  costs.  The  statute  43 
Eliz.  c.  6,  (extended  to  Wales  and  the  coun- 
ties palatine  by  the  1 1  &  12  W.  3,  c.  9,)  re- 
stricts the  pluntiff's  right  to  no  more  costs 
than  damages,  to  actions  where  the  debt  or 
damages  recovered  therein  shall  not  amount  to 
the  sum  of  40«.,  certified  bythe  Judge  before 
whom  the  cause  is  tried.  Tidd.  8  ed.  p.  987* 
Now  it  cannot  be  contended  for  a  moment, 
that  the  taking  of  money  out  of  Court  is  a 
recovery  within  the  statute,  for  the  recovenr 
there  meant  is  bv  verdict.  It  has  been  held, 
that  where  a  derendant  pays  into  (/ourt  upon 
the  common  rule  a  less  sum  than  he  was 
arrested  for,  and  the  nlaintiff  takes  it  out  of 
Court,  he  is  not  entitiea  to  costs.  Tidd.  8  ed. 
p.  1Q21,  and  the  cases  there  cited.  £. 
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Answers  to  Queries. —  Queries, — Editor's  Letter  Bow, 


SETTLEMENT.      VOL.  8,  P.  495. 

I  think  the  second  son  is  entitled  in  tail ; 
for  previously  to  the  3  &  4  W.  4,  c.  74,  a  vested 
remainder  in  taU  could  only  be  conveyed  by 
fine.    See  3  Co.  84  a.  J.  W. 

SALE. — MORTGAGE. — ^AUCTION  DUTY.    VOL.  8, 
P.  112. 

There  can  be  little  doubt,  I  think,  but  that 
the  auction  dutv  in  this  case  must  be  paid 
upon  the  15,500/.  It  appears  thnt  was  the  sum 
for  which  the  lot  was  knocked  down  at  the 
sale,  and  consequently  the  purchase  money,  as 
respects  the  auction  duty.  If,  on  the  other 
hand,  the  lot  had  been  bous^ht  at  the  sale  for 
5,300/.  (subject  to  the  sum  of  10,200/.,  part  of 
the  ori^al  mort^^a^e,)  the  case  would  have 
been  different.  15,500/.  was  the  purchase 
money,  and  though  the  purchase  convevance 
may  express  otherwise,  I  imagine  it  wOI  not 
alter  the  case.  In  analogy  to  and  confirmation 
of  this  opinion,  is  the  fact,  that  the  purchase 
deed  must  bear  the  ad  valorem  stamp  on  the 
15,500/.  I  am  not  aware  of  any  case  which 
has  been  decided  on  the  question  asked. 

S.W. 


QUERIES. 


^racttct. 

PniBONBn. — SUPER6BDABLE. 

If  a  prisoner  becomes  superscdable  for  any 
cause  whatever,  is  he  liable  afterwards  for  the 
amount  of  the  debt  and  costs  ?  and  if  so,  are 
his  goods,  &c.,  only  liable?  E.  S.  H. 


NOTICE   TO   QUIT. 

A  landlord,  by  a  written  agreement,  let  to  a 
tenant  a  dwelling-house  and  premises  from  year 
to  year,  at  an  annual  rent,  payable  quarterly, 
which  contains  the  following  clause : — **  And 
the  said  landlord  further  agrees  with  the  said 
tenant,  that  should  he,  the  said  tenant,  be 
mindful  to  quit  the  said  house  and  premises, 
the  sud  tenant  shall  give  to  the  said  landlord 
notice  or  warning  in  writing,  to  expire  at  the 
quarter  day  next  after  such  warning  or  notice." 
The  question  is,  what  notice  the  tenant  is 
bound  to  give  ?  L.  T. 

NOTICE   TO   QUIT. 

A,t  the  landlord,  let  certain  premises  to  B., 
the  tenant,  as  yearly  tenant  from  Old  Michael- 
mas Dap,  The  lanalord  gave  the  tenant  notice 
that  he  should  quit  at  Michaelmas  next.  The 
notice  does  not  specify  Old  Michaelmas.  '  Can 
the  landlord  turn  the  tenant  out  at  Old  Mi- 
chaelmas next,"  or  cannot  the  tenant  treat  the 
notice  as  irregular  altogether?  The  premises 
were  let  on  a  parol  demise.  1  believe  the 
landlord  gave  the  notice  to  quit. 

A  Constant  Reader. 


NOTICE   TO   quit  LODGINGS. 

A.  took  lodgings  of  B.,  entering  at  Michael 
mas,  but  without  any  express  agreement.  He 
has  occupied  ten  years,  and  has  paid  his  rent 
quarterly.  Is  he  bound  to  give  six  months 
notice  to  quit  ?  and  must  that  notice  expire  at 
Michaelmas  ?  R.  C.  B. 


THE  EDITOR'S  LETTER  BOX. 


COMMENTARIES    ON   THE    NEW   STATUTES 

The  Commentaries  on  the  New  Statutes 
passed  in  the  4  and  5  W.  4,  effecting  alte- 
rations in  the  Law,  are  now  complete,  and  con- 
tain—The Poor  Law  Act;  the  Acts  relating 
to  the  Criminal  Law ;  the  Acts  relating  to  the 
Common  Law;  the  Acts  relating  to  Convey- 
ancing; the  Acts  relating  to  Equity;  and  the 
Acts  relating  to  Miscellaneous  Matters.  Price 
(with  the  Title  Page  and  Index)  Is, 


The  communication  on  the  present  defec- 
tive method  of  legislating,  shall  be  considered. 

We  thank  C.  N.  for  his  Letter  on  the  Prac- 
tice at  the  Judges'  Chambers. 

The  subject  of  Imparlances,  as  lately  decided, 
will  be  fully  considered  in  the  next  number. 
The  Letter  of  T.  B.  shall  be  attended  to. 

We  fear  that  V.'s  communication  will  not 
assist  the  case  of  the  Clerks  of  Attorneys ;  but 
we  will  reconsider  it. 

A  Correspondent  states  that  there  is  a  mis- 
print in  the  query,  p.  495,  "  Devise— Life  not 
in  Being."  It  should  have  been  stated  that  the 
estates  were  to  be  transferred  after  €,  D,*s 
death  to  E.  F.,  when  E,  F,  attidned  the  age  of 
24,  instead  of  21  years. 

We  cannot  agree  with  R,  S.  regarding  the 
lectures  he  alludes  to.  His  objection  to  the 
hour  appointed  seems  to  apply  to  a  few  per- 
sons only.  On  all  these  occasions  the  con- 
venience of  the  majority  must  determine  the 
arrangement.  ^  „,  „       *    n 

The  Queries  and  Answers  of  T.  B. ;  A.  P. 
B.;  and  H.  G.  S.,  have  been  received. 

The  extract  with  which  we  have  been  fa- 
voured by  Aspiro,  is  not  sufficiently  of  a  legal 
nature  to  be  admissible. 

R.  B.  W.  informs  us  that  he  will  communi- 
cate the  particuhirs  of  the  case  to  which  we 
alluded,  to  our  Correspondent  E.  S.,  if  it  will 
assist  Ids  application  to  the  Court. 


The  Title  Page,  Contenta,  and  Index  to  the 
Eighth  Volume,  are  now  ready,  and  may  be  ob- 
tained of  the  publisher  with  this  number, 
without  any  extra  charge. 

The  Fourth  Part  of  the  Digest  will  be  pub- 
lished in  a  fortnight,  which  will  complete  the 
Digest  of  all  Reported  Cases  for  1834.  Our 
Subscribers  will  find  it  convenient  to  bind 
the  Digest  and  Commentaries  together :  they 
will  then  have  all  the  Statutes  and  Decisions 
of  the  year  in  one  volume,  and,  we  submit,  at 
very  small  cost. 


./  V, 


STfir  ilrgal  #fi0rrlirrt 
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'  Quod  magis  ad  nos 


pQitinetj  ^  nescire  malum  eat,  aglCiuiuiB. 


Ho«AT. 


THE  CENTRAL  CRIMINAL  COURT. 


Thjs  new  Crixninal  Court  of  the  Metropolis 
was  opened  in  due  form  on. the  1st  of  No- 
Tember.  Tliere  was  a  fall  attendance  of 
Judges,  and  mostof  tlie  principal  Courts  were 
represented.  The  Lord  Chancellor  ap- 
pc^tred  in  pei'son.  The  King's  Bench  was 
present  in  Mr.  Justice  Taunton  and  Mr. 
Justice  Williams.  The  Common  Pleas  in 
its  Chief  Justice,  Mr.  Justice  Park,  Mr. 
Justice  Gaselee,  and  Mr.  Justice  Bosanquet; 
and  the  Exchequer  in  all  its  puisne  barons, 
Mr.  Baron  Parke,  Mr.  Baron  Vaughan,  Mr. 
Baron  Bolland,  Mr.  Baron  Alderson,  and 
Mr.  Baron  Gurney.  Tlie  Bankruptcy  Court, 
whose  Judges  are  permitted  by  Uie  act  to 
employ  theii^  spare  time  in  criminal  busi- 
ness, was  represented  by  the  Chief  Justice 
and  Mr.  J.  Cross  (both  very  competent 
men  to  preside  in  this  Court).  The  Ad- 
mii^alty  Court,  which  may  be  said  tu  be 
now  merged,  to  the  extent  of  its  criminal 
jurisdiction,  in  the  .Central  Criminal  Court, 
seat  Sir  John  Nicholl  and  Sir  Herbert 
Jenner;  and  Mr.  Recorder,  Mr.  Seijeant 
Arabin,  the  Lord  Mayor  (who,  by  the  bye, 
if  city  precedence  had  been  attended  to, 
should  have  been  mentioned  first,)  closed 
the  list  of  distinguished  persons.  I'he 
usual  ceremonies  were  gone  through,  and  the 
days  announced  foi'  the  sittings  of  the  Court. 
Whoever*  may  claim  the  merit  of  the 
establishment  of  this  Court,  we  certainly 

*  We  have  all  along  given  the  measure  our 
support,  and  have  from  the  first  stated  that  it 
does  not  owe  its  origin  or  plan  to  the  Lord 
Chancellor.  To  him,  however,  is  to  be  as- 
cribed the  merit  of  having  taken  it  up  and 
carried  it  through.    The  biU  is  trnd^  bj  the 

so.  ccxxxvi. 


I  cannot  but  express  our  satis&ction  at  the 
circumstance.  We  liave  already  stated  its 
provisions**  and  eflFect,  and  dwelt  on  its 
public  importance.  We  also  consider  that 
it  will  gready  benefit  tlie  profession.  We 
have  always  declined  to  notice,  fai*  less  to 
record,  the  scenes  which  have  from  time  to 
time  taken  place  at  the  Old.  Bailey — so 
palatable  to  newspaper  readers.  No  cir- 
cumstance can  be  so  happy  for  the  reporter 
as  "  a  legal  fracas,"  or  "  a  curious  scene ;" 
and  certainly  nothing  can  tend  so  much  as 
these  exhibitions  to  injure  and  degrade  the 
profession  in  the  eyes  of  the  public.  It  is  too 
notorious,  that  in  the  Criminal  Courts  of  the 
metropolis,  business  has  been  conducted  in 
worse  taste  than  in  any  other.  We  have  here 
seen  counsel  forget  not  only  all  respect  for 
the  Bench,  but  all  respect  for  themselves ; 
we  have  here  seen  attorneys  resort  to  means 
and  take  u])  expedients  disgraceful  in  the  ex«- 
treme  ;  we  he^ve  here  seen  the  faults  of  a  few 
practitioners  throw  a  shade  over  the  whole 
Court ;  we  have  here  also  seen  Judges  give 
wav  to  petulance  and  ill-breeding.  Weprefer 
msiing  these  remarks  now,  because— at  any 
rate  at  the  time  we  write — no  similar  scene  , 
has  occurred  in  the  new  Court.  It  must  be 
a  very  extreme  case  to  induce  us  to  make  a 
remark  on  an  individual  in  practice;  we 
make  no  war  against  particular  persons ; 
but'  we  must  express  a  hope,  that  with 
the  new  Court  may  arise  a  new  school  of 
practitioners — that  we  shall  cease  to  consider 
the  pei-sons  exclu»vely  practising  in  this 
Court  as  belonging  to  an  inferior  grade  in  the 

Times,  to  have  been  conceived  in  the  firat 
place  by  Mr.  Shelton,  to  have  been  settled  by 
Sir  John  Sylvester,  and  to  have  been  banded 
to  the  Chancellor  by  Mr.  Charles  Phillips. 
i>  See  8  L.  O.  p.  466. 
C 
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profession — that  we  shall  not  see  the  ad- 
ministration of  justice  impeded  and  defaced 
by  indecent  exhibitions  of  temper,  or  open 
defiance  of  professional  superiors.  We  have 
the  most  sufficient  proof  that  criminal  busi- 
ness can  be  conducted  with  perfect  order 
and  becoming  dispatch,  in  every,  assize 
town.  Why  is  the  metropolis  to  bear  the 
disgrace  of  being  worse  off  than  the  pro- 
vinces ?  Why  is  her  great  Criminal  Court 
to  be  the  place  in  which  all  the  intestine 
broils  of  lawyers  are  to  be  settled  ?  Jealous 
of  the  honour  and  good  name  of  our  profes- 
sion, we,  who  in  common  with  all  its  mem- 
bers, have  witnessed  the  injury  which  is 
done  to  it,  with  the  public,  by  such  scenes, 
would  fsdn  trust  that  they  are  never  again 
to  be  enacted— that  lawyers  will  not  here 
forget  to  be  gentlemen,  and  that  the  man- 
ners and  practices — we  hardly  majce  use  of 
language  too  strong — of  the  criminals  at  the 
bar,  may  be  confined  to  them.  We  trust 
that  these  observations  may  not  be  without 
effect;  and  we  shall  think  it  our  duty  to 
see  that  they  are  attended  to.<^ 

We  may  now  briefly  notice  an  edition  of 
the  Criminal  Court  Act  which  has  bees  just 
published,'  but  which  seems  chiefly  intended 
as  an  announcement  that  Reports  of  Cases 
in  the  new  Court  will  be  published  by  its 
editor — which  we  are  glad  to  learn.  The 
following  additions  to  tiie  second  section  of 
the  act  may  be  useful.  We  shall  quote  the 
section  and  the  notes,  which  are  by  Mr. 
Windeyer. 

"  Sec.  2.  And  be  it  further  enacted,  that  it 
shall  be  lawful  for  his  Majesty,  his  heirs,  and 


sucressors,  from  time  to  time  to  command 
and  cause  to  be  issued  commissions  of  Oyer 
and  Terminer  to  inquire  of,  hear,  and  deter- 
mine all  treasons,  murders,  felonies,  and  mis- 
demeanors committed  within  the  citv  of  Lon- 
don and  county  of  Middlesex,  and  those  parts 
of  the  counties  of  Essex,  Kent,  and  Surrey, 
within  the  parishes  of  Barking,*^  East  Ham,® 
West  Ham,f  Little  Ilford,  Low  Layton,  Wal- 
thamstow,  Wanstead  St.  Mary,s  Woodford  •» 
and  Chingford,  in  the  county  of  Essex; 
Charlton,  ^  Lee,  Lewisham,  Greenwich.  Wool- 
wich, Eltharo,  Plumstead,  St.  Nicholas  Dept- 
ford,  that  part  of  St.  Paul  Deptford  which  is 
within  the  said  county  of  Kent,  the  liberty  of 
Kidbrook,  and  the  hamlet  of  Mottingrham,  >  in 
the  county  of  Kent ;  and  the  borouij^h  of  South- 
wark,  the  parishes  of  Battersea,  ^  Bermondsey, 
Camberwell,  ™  Christchurch,  Clanham,  Lam- 
beth,'^  St.  Mary  Newington,  <>  Rotherhithe, 


c  An  intelligent  correspondent  suggests  the 
following  remedy ; — "  In  the  belief  that  I  have 
made  out  a  case  for  some  constitutional  and 
safe  remedial  measure,  1  now  hasten  to  con- 
clude with  the  following  suggestions,  in  the 
hope  that  they  may  be  honoured  with  a  place 
in  your  excellent  journal. 

"  1st.  Let  there  be  in  each  inn  of  court  a 
council  of  discipline,  8uch4»  have  existed  time 
out  of  mind  in  France  and  other  countries, 
elected  annually  by  all  the  barristers  of  the 
inns,  and  composea  of  persons  having  certain 
qualifications.  2d.  Let  them  have  power  to 
admonish  in  public  or  private,  or  anspend 
from  practice,  subject  to  appeal  to  judges 
in  the  case  of  suspension  only,  3d.  Let  them 
proceed  inquisitonally,  or  on  complaint.  4th. 
Let  all  courts  he  bound  to  certify  to  them  any 
offence  coming  to  the  knowMge  of  such 
courts." 

'The  Central  Criminal  Court  Act,  with 
Explanatory  Notes,  by  Richard  Windeyer,  of 
the  Middle  Temple,  Esq.,  Barrister  at  Law. 
Saunders  &  Bennmg. 


^  Barking  includes  the  four  wards  called  the 
Town,  Chadwell,  Ilford,  and  Ripple.  Popu- 
lotion  of  Great  Britain  {comparative  account) 
prepared  by  Mr,  Rickman^  and  ordered  to  be 
printed  by  the  House  ofComnom  \%th  October, 
1831. 

e  A  small  parcel  of  land  belonging  to  East 
Ham  parish  lies  between  two  detachea  portions 
of  the  county  of  Kent,  which  are  on  this  side 
of  the  river.  In  the  common  maps  the  three 
are  confounded  together.  The  two  pieces  of 
land  in  Kent  county  have  only  five  houses  upon 
them,  and  offences  committed  thereon  have 
always  been  tried  at  Maidstone ;  they  belong 
to  froolwich  parish.  Had  they  belonged  to 
East  Ham  parish^  a  question  might  have  been 
raised,  looking  to  the  language  used  with  res- 
pect to  St.  Paul,  Deptford,  as  to  whether  they 
were  included  in  the  jurisdiction  of  the  Court. 
The  small  parcel  of  land  belonging  to  East 
Ham  parish  and  Essex  county,  lying  between 
the  two  portions  belonging  to  kent,  has  no 
houses  upon  it.  I  have  to  acknowledge  myself 
indebted  to  the  politeness  of  the  Vicar  of  East 
Ham  for  a  careful  and  accurate  letter,  from 
which  I  have  drawn  the  above  particulars. 

'  West  Ham  includes  All  Saints,  Church- 
street,  Plwstow,  and  Stratford  wards.  Pop. 
Returns. 

s  Called  Wanstead  simply  in  the  Population 
Returns. 

^  Called  Woodford  St.  Mary  in  the  Popu- 
lation  Returns. 

t  Described  in  the  Population  Returns  as 
"  Charlton  next  Woolwich."  There  is  another 
Charlton  in  the  same  county,  near  Dover. 

^  Is  a  Hamlet  of  Eltham.    Pop.  Returns. 

1  Includes  Penge  Hamlet.    Id. 

™  Includes  Peckham,  Dulwich,  and  part  of 
Norwood.    Id. 

°  Included  in  Lambeth  parish  are  the  dis- 
tricts of  St.  John  Waterloo,  Kennington, 
Brixton  and  Norwood,  besides  the  district 
which  remains  attached  to  the  parish  church. 
Id. 

<»  Newington  Butts  includes  Walworth.    Id. 
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SCreatbam,  p  Barnes,  Putney,  that  part  of  St. 
Raul  Deptford  which  is  within  the  said  county  of 
Surrey  jTooting,  (jraveney,^  Wandsworth,  JVIer- 
ton,  Mortlake, '  Kew,  Richmond,  Wimbledon, 
the  Clink  Liberty,  and  the  district  of  Lambeth 
palace,  in  the  county  of  Surrey,  and  also 
commissions  of  s^aol  delivery  to  deliver  his 
Majesty's  gaol  of  Newgate  of  the  prisoners 
therein  charged  with  any  of  the  offences  afore- 
said, committed  within  the  limits  aforesaid  ; 
and  it  shall  be  lawful  for  the  justices  and  judges 
of  the  Central  Criminal  Court  aforesaid,  or  any 
two  or  more  of  them,  to  inquire  of,  hear,  de- 
termine, and  adjudge  all  such  treasons,  mur- 
ders, felonies,  and  misdemeanors,  and  all  trea- 
sons, murders,  felonies  and  misdemeanors, 
which  might  be  inquired  of,  heard,  and  de- 
termined under  any  commission  of  Oyer  and 
Terminer  for  the  city  of  London  and  county 
of  Middlesex,  or  commission  of  gaol  delivery 
to  deliver  the  gaol  of  Newgate,  or  which,  in 
case  the  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey  respectively  comprised  within  the 
limiti  aforesaid  had  been  counties  of  them- 
selves, might  have  been  inquired  of,  heard,  and 
determined  under  commissions  of  Oyer  and 
Terminer  and  gaol  delivery  for  such  counties, 
and  to  deliver  the  said  gaol  of  Newgate  at  such 
times  and  places  in  the  said  city  or  the  suburbs 
thereof  as  by  the  said  commissions  shall  be 
appointed,  or  as  the  said  justices  and  judges  by 
Virtue  and  in  pursuance  thereof,  or  any  two  or 
more  of  them,  shall  appoint,  and  to  award  and 
i^sue  all  precepts  and  process,  and  use  and 
exercise  aU  powers  and  authorities  belonging 
to  Justices  of  Oyer  and  Terminer  and  Gaol 
delivery :  Provided  always,  that  such  Court 
shall  have  power  and  jurisdiction  to  proceed  on 
every  such  commission  so  issued  as  aforesaid 
and  act  under  such  commission  until  a  new 
commission  shall  be  issued." 

By  sectiGD  22,  the  new  Court  is  autho- 
rized to  try  offences  committed  on  the  high 
seas.     To  this  the  following  note  is  ap- 


P  Upper  Tooting  is  a  hamlet  of  Streatham 
parish.  /.  Pig/tt's  Directarp,  49/.  See  next 
Note. 

Q  There  are  no  such  parishes  as  Tooting  or 
Graveney.  The  above  is  copied  from  the  folio 
edition  of  the  Acts  printed  by  the  King^s 
Printer;  but  both  in  that  and  the  octavo  edi- 
tion, proceeding  from  the  same  authorised 
source,  the  misprint  of  a  comma  for  a  hyphen 
has  led  to  what  might  prove  a  serious  blunder. 
The  village  commonly  called  Tooting,  is 
divided  into  Upper  and  Lower.  Upper  Toot- 
ing, as  we  have  seen,  is  a  hamlet  of  streatham, 
and  the  proper  name  of  the  parish  to  which 
Lower  Tooting  belongs  is  Tooting-Oraveney. 
It  is  so  called  m  the  Population  Returns ;  and 
imon  application  to  the  Rector  of  Tooting- 
^aveney,  he  has  done  me  the  kindness  to 
take  the  trouble  of  confirming  their  accuracy. 

r  Mortlake  includes  East  Sheen.  Pop. 
Returns. 


pended,  with  which  we  shall  close  our  ex- 
tracts. 

The  wording  of  this  and  the  third  clause 
raises  considerable  doubt  as  to  the  mode  in 
which  the  venue  should,  in  future,  be  laid  in 
indictments  for  offences  committed  upon  the 
high  seas.  It  will  be  seen  that  the  thira  clause 
positively  directs  that  "  in  all  indictments  and 
presentments  preferred  and  tried  before  the 
said  justices  and  judges,  the  venue  laid  in  the 
margin  shall  be  as  follows :  '  Central  Criminal 
Court  to  wit ;'  "  but  if  the  third  clause  is  to 
be  construed  as  having  mainly  in  view  the  con- 
solidation of  the  several  parts  of  counties,  &c. 
enumerated  in  the  second  clause,  these  words, 
large  as  they  are,  will  not  be  sufficient  to  alter 
the  present  practice  with  regard  to  laying  the 
venue  in  the  case  of  offences  committed  upon 
the  high  seas.  Such  a  consolidation  was  clearly 
necessary,  and  that  having  been  effected  by  the 
declaration  in  the  first  part  of  the  clause,  it 
would  seem  that  the  two  subsequent  prori- 
sions  became  unavoidable.  If  they  be  merely 
pendants  to  the  first  part  of  the  clause,  they 
must  be  construed  with  reference  to  its  lan- 
guasre,  and  that  would  confine  the  meaning  of 
"  all  indictments  and  presentments  preferred 
and  tried  before  the  said  justices,*' to  indict- 
ments and  presentments  arising  in  ''  the  district 
situated  within  the  limits  of  the  jurisdiction 
hereinbefore  established."  Further,  if  the  third 
clause  is  to  be  construed  as  above  suggested, 
"  all  indictments"  cannot  refer  to  indictments 
for  piratical  offences,  because  the  last  part  of 
it  contains  a  direction  not  at  all  applyin^r  to 


such  indictments.  It  may  be  added  that  the 
whole  wording  of  the  twenty- second  clause 
seems  to  imply  that  the  material  facts  should, 
in  indictments  for  piratical  offences,  continue 
to  be  averred  to  have  taken  place  "  upon  the 
high  seas  within  the  jurisdiction  of  the  Admi- 
ndty  of  England,*'  which  does  not  support  the 
Supposition  that  the  legislation  intended  the 
venue  in  the  margin  of  such  indictments  to  be 
"  Central  Criminal  Court  to  wit."  On  the 
other  hand  it  may  be  contended  that  the  third 
clause  is  to  be  construed  as  contuning  three 
separate  and  independent  provisions ;  that  the 
second  of  them  applies  to  indictments  for  of- 
fences arising  in  the  jurisdiction  afterwards  as 
well  as  in  that  previously  given,  and  that  the 
apparent  discord  between  that  provision  and 
the  twenty. second  clause  may  be  g-ot  over  by 
framing  the  indictment  with  a  videlicit.  I 
must  confess  that  this  appears  to  ine  to  be 
against  the  true  construction  of  the  third  clause, 
i^nd  that  I  am  inclined  to  think  the  point  was 
altogether  overlooked;  but  as  this  mode  is  the 
only  one  by  which  the  two  clauses  can  be  at  all 
reconciled  with  each  other,  I  have,  amidst  the' 
doubt  in  which  the  matter  is  involved,  felt  com- 
pelled to  adopt  it  in  the  form  given  in  page  26. 


We  have  been  informed,  since  the  above 
was  written,  tixat  the  Central  Criminal  Court 
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Bill  was  prepared  by  Mr.  John  Clark,  the 
present  Clerk  of  the  Sessions.  Some  mate- 
rials for  the  Bill  had  been  left  by  his  prede- 
cessor, Mr,  Shelton,  but  the  principal  merit 
belongs  to  Mr.  Clark.  We  understand  that 
his  plan  was  altered  in  some  respects,  but  by 
no  means  improved.  The  rumour  about 
Mr.  C.  Phillips  having  given  the  Bill  to  the 
Lord  ChanceUor  is  without  foundation. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  VIII. 


THB   ACT  FOB  THE    BBTTBB   ADMINISTBATION 
OF  JUSTICB  IN  B0BOXJGH8. 

4  &  5  W.  4,  c.  27. 

This  act  has  been  passed  to  remedy  the 
following  inconvenience: — ^The  justices  of 
the  peace  of  certain  boroughs  not  being 
empowered  by  charter  or  otherwise  to  hear 
and  determine  felonies  at  the  general  ses- 
sions of  the  peace  held  for  such  boroughs, 
were  required  to  send  for  trial  at  the  gene- 
ral assizes  for  the  county  wherein  such 
borough  was  situated  every  person  charged 
with  felony,  which  delayed  &ie  administra- 
tion of  justice,  and  increased  the  expenses 
of  the  county.  It  is  therefore  enacted  (§1), 
that  the  justices  of  the  peace,  and  any  such 
justice  acting  for  any  borough  or  franchise 
in  England,  not  being  empowered  by  charter 
or  otherwise  to  hear  and  determine  felonies, 
may  commit  every  person  charged  with  any 
sudi  felony  as  the  court  of  quarter  sessions 
may  have  jurisdiction  to  try,  to  be  tried  at  the 
general  quarter  sessions  of  the  peace  for  the 
county ;  and  the  justices  of  the  peace  acting 
in  and  for  such  county,  are  empowered  to 
try  persons  so  committed  at  the  general 
quarter  sessions. 

By  the  2d  sec.  it  is  also  enacted,  that  the 
justices  of  the  peace  acting  for  a  borough 
may  commit  to  the  gaol  of  the  county  or 
shire  in  which  such  borough  may  be  situate, 
to  be  tried  at  the  general  quarter  sessions  of 
the  peace  in  and  for  such  county,  any  per- 
son charged  with  a  felony  which  the  said 
court  of  quarter  sessions  may  have  jurisdic- 
tion to  tty,  and  to  the  trial  of  which  the 
jurisdiction  of  the  justices  of  such  borough 
at  the  general  sessions  of  the  peace  in  and 
for  such  borough  or  franchise  does  not  ex- 
tend; and  the  justices  of  the  peace  acting 


in  and  for  sudi  last-mentioned  county  a]\» 
authorized  to  try  any  such  person. 

In  all  such  towns  which  have  a  recorder 
and  a  prison  fit  for  the  confinement  of  pri- 
soners, the  magistrates  of  such  town  shall 
commit  to  the  prison  of  such  town  all  per- 
sons charged  with  having  committed  within 
such  town  any  felony  or  misdemeanor  which 
might,  if  the  same  had  been  committed  out 
of  such  town  and  within  the  body  of  any 
county,  have  been  tried  by  the  justices  of 
quarter  sessions  of  such  county;  and  the 
court  of  quarter  sessions  of  such  town  shall 
have  the  same  authority  to  inquire  of,  hear, 
determine,  and  punish  any  persons  charged 
with  such  felonies  or  misdemeanors  aa  the 
courts  of  quarter  sessions  of  counties  have ; 
which  quarter  sessions  the  justices  for  such 
town  or  firanchise  are  required  to  hold. 
(§3.) 


THE  PRACTICE  RELATING  TO 
IMPARLANCES. 


SiNCB  the  passing  of  the  Uniformity  of 
Process  Act,  some  question  has  arisen, 
whether  the  right  of  defendants  to  an  im- 
parlance still  remains.  We  should  have 
imagined,  that  by  the  operation  of  the  pro- 
visions contained  in  that  statute,  the  de- 
fendant was  deprived  of  that  right.  Mr. 
Justice  Taunton,  however,  is  of  a  different 
opinion,  as  appears  from  his  decision  in  the 
case  of  Frean  v.  Chaplin,  *  In  that  case 
the  plaintiff  declared  in  Hilary  vacation, 
and  in  due  time,  according  to  the  practice 
of  the  Court,  ruled  the  defendant  to  plead, 
and  demanded  a  plea.  It  being  a  town 
cause,  the  time  for  pleading  allowed  ac- 
cording to  the  practice  was  of  course  four 
days,  llie  defendant,  however,  did  not 
plead  within  that  time,  and  on  the  sixth 
day  the  plaintiff  signed  judgment  for  want 
of  a  plea.  A  rule  nisi  was  afterwards  ob- 
tained for  setting  aside  this  judgment  for 
irregularity,  in  being  signed  too  soon ;  the 
defendant,  as  was  alleged,  being  entitied 
to  an  imparlance.  Cause  having  been 
shewn  against  this  rule,  Mr.  Justice  Taunton 
delivered  this  opinion. 

^"  It  seems  to  me,  that  under  circum- 
stances similar  to  the  present,  the  defen- 
dant would,  by  the  old  practice,  have  beea 
entitied  to  an  imparlance.     It  seema  to  me. 


•  2  Dowl.  P.  C.  523. ;  8  L.  O.  508.  S-C. 
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ftat  then  is  such  a  thing  still  as  an  im- 
parlance. I  do  not  know  of  any  act  of 
parliament  which  abolishes  the  right  of  the 
defendant  to  imparl/  where  he  wotdd  have 
been  entitled  to  it  before  the  passing  of  the 
recent  act.  I  have  been  referred  to  the 
Uniformity  of  Process  Act ;  and  it  has  been 
nrged,  that  since  the  provisions  contained 
in  sect.  1 1  of  that  act,  there  cannot  be  any 
such  thing  as  an  imparlance.  I  do  not  see 
that  that  section  has  done  more  than  to  give 
the  plaintifif  a  greater  fecility  of  proceeding  ; 
but  it  does  not  remove  the  pri^ege  of  the 
defendant  to  have  an  imparlance  in  cases 
where,  before  the  passing  of  the  recent  act, 
he  would  have  been  entitled  to  imparl.  If 
he  had  a  right  to  imparl,  the  judgment  was 
iir^ular^  and  therefore  ought  to  be  set 
aside." 

Now,  with  all  becoming  humility,  we 
cannot  avoid  differing  from  the  learned 
Judge,  in  the  view  he  has  taken  of  the  prac- 
tice on  this  point ;  and  our  reasons  for  so 
doing  are  these. 

The  Uniformity  of  Process  Act  (2  and  3 
W.  4,  c.  39),  introduced  a  new  set  of  writs, 
and  pointed  out  a  new  mode  of  proceeding 
upon  them,  witli  some  exceptions,  in  which, 
according  to  the  provisions  of  the  statute, 
the  proceedings  were  to  continue  to  be  as 
liiey  had  lieeii  previous  to  the  introduction 
of  that  statute.  Thus,  in  sec.  1 ,  with  re- 
ference to  the  writ  of  summons,  it  is  pro- 
vided that "  such  writ  shall  be  issued  by  the 
officer  of  the  said  Courts  respectively,  by 
whom  process  serviceable  in  tlie  county 
therein  mentioned,  hath  been  heretofore 
issued  firom  such  Court,  and  every  such  writ 
may  be  served  in  the  manner  heretofore 
used  in  the  county  therein  mentioned,  or 
within  two  hundred  yards  of  tlie  border 
thereof."  Again,  with  reference  to  the 
writ  of  ctqnas,  it  is  provided  that,  "  if  any 
defendant  be  taken  or  charged  in  custody 
upon  any  such  process,  and  imprisoned  for 
want  of  sureties  for  his  appearance  thereto, 
the  plaintiff  in  such  process  may,  before  the 
end  of  the  next  term  after  the  detainer  or 
arrest  of  such  defendant,  declare  against 
such  defendant,  and  proceed  thereon  in  the 
manner,  and  according  to  the  directions 
contained  in  a  certain  act  of  parliament, 
made  in  the  4th  and  5th  years  of  the  reign 
of  King  WUliam  and  Queen  Mary,  intituled, 
"  An  Act  for  delivering  Declarations  against 
Prisoners"  Again,  in  ss.  5  &  6,  with  re- 
gard to  proceedings  in  outlawry,  it  is 
directed  that  the  plaintiff  may  proceed  to 
outlawry  and  waiver,  in  the  same  manner  as 
he  might  previous  to  the  act  being  passed, 


subject,  however,  to  certain  restrictions. 
Again,  by  s.  8,  in  proceeding  on  the  writ 
of  detainer,  it  is  provided,  that  they  "  shall 
be  as  against  prisoners  in  the  custody  of  the 
sheriff."  Throughout,  therefore,  where  it 
was  intended  that  the  former  practice 
should  be  preserved  in  proceeding  on  the 
new  process,  there  is  a  direct  reference  to 
it,  and  an  enactment  introduced  enforcing 
its  adoption.  It  is  fair  to  conclude,  there- 
fore, that  where  provisions  are  made  incon- 
sistent with  the  old  practice,  and  referring 
in  no  way  to  it,  the  intention  of  the  legis- 
lature was,  that  the  old  practice  in  that  par- 
ticular branch  should  be  abolished.  Now, 
by  s.  11  of  the  above  act  it  is  provided, 
"  That  if  any  writ  of  summons,  capias,  or 
detainer,  issued  by  the  authority  this  act, 
shall  be  served  or  executed  on  any  day, 
whether  in  term  or  vacation,  all  necessary 
proceedings  to  judgment  and  execution  may, 
except  as  hereinafter  provided,  be  had 
thereon  without  delay,  at  the  expiration  of 
eight  days  fiom  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such 
eight  days  may  happen  to  fall,  whether  in 
term  or  vacation."  In  the  provisoes,  no 
reference  is  made  to  an  imparlance.  This 
provision  as  to  proceedings  after  declaration 
is  evidentiy  independent  of  the  terms.  But 
the  practice  of  imparlance  depends  entirely 
upon  tiiem.  The  terms  of  the  provision, 
therefore,  being  inconsistent  with  a  practice 
which  depends  upon  the  terms,  must  be  con- 
sidered as  abolishing  it ;  on  the  same  prin- 
ciple that  a  subsequent  statute  on  the  same 
subject  as  a  former  one,  inconsistent  in  its 
provisions  with  the  provisions  contained  in 
that  former  one,  virtually  repeals  it.  (See 
Dwarris  on  tiie  S  tatutes.  p.  673.) 

Mr.  Justice  Taunton  says,  "I  do  not 
know  of  any  act  of  parliament  which 
abolishes  the  right  of  the  defendant  to  im- 
parl, where  he  would  have  been  entitled  to  it 
before  the  passing  of  the  recent  act."  It 
is  perfectly  possible,  tiiat  no  statute  may 
have  directiy  repealed  or  abolished  the 
former  practice  ;  but  surely  the  provisions 
contained  in  s.  11,  above  cited,  are  incon- 
sistent with  that  practice,  and  therefore 
must  be  considered  a  virtual  abolition  of 
it.  His  Lordship  says,  "  it  seems  to  me 
that  there  is  such  a  thing  still  as  an  impar- 
lance." It  is,  however,  difficult  to  con- 
ceive how  it  can  now  exist,  if  the  provisions 
of  the  act  are  to  be  put  in  force.  But 
his  Lordship  observes,  "  I  do  not  see,  that 
that  section  has  done  more  than  to  give  the 
plaintiff  a  greater  facility  of  proceeding; 
but  it  does  not  remove  the  privilege  of  the 
C  3 
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defendant,  to  have  an  imparlance  in  cases 
where,before  the  passing  of  the  recent  act,  he 
would  have  been  intitled  to  imparl."  If  the 
section  does  give  the  plsuntiff  a  greater 
facility  of  proceeding,  it  is  a  fiEicility  which 
from  the  terms  of  the  provision,  is  incon- 
sistent with  any  reference  to  the  terms,  and 
therefore  cannot  be  consistent  with  the  ex- 
istence of  an  imparlance,  which  is  wholly 
dependent  on  them.  Although,  therefore, 
it  does  not  in  words  deprive  the  defendant 
of  his  privilege  of  imparling,  it  does  so  vir- 
tually. 

If  we  look  to  the  former  practice,  we  shall 
see  that  the  mode  in  which  a  defendant  was 
deprived  of  his  right  to  imparl  was  entirely 
by  a  reference  to  the  terms.  In  Edenso^  v. 
Hoffman  Sf  another,^  the  Court  of  Exche- 
quer, in  construing  7  Reg.  Gen.  T.  T.  1 
W.  4,  held,  that  although  that  rule  directed, 
*'  that  upon  every  declaration  delivered  or 
filed  on  or  before  the  last  day  of  any  term, 
the  defendant,  whether  in  or  out  of  any 
prison,  shall  be  compellable  to  plead  as 
of  such  term,  without  being  entitled  to 
any  imparlance;"  the  defendant  was  not 
deprived  of  his  imparlance,  except  in  cases 
where  the  writ,  appearance,  and  declaration 
are  of  the  same  term.  The  present  mode 
of  proceeding  after  service  or  execution  of 
the  writ,  is  directed  to  be  independent  of 
the  terms. 

If  an  authority  were  wanting  for  the 
opinion  here  expressed,  and  which  appears 
to  be  the  result  of  the  plain  construction  of 
the  act  of  parliament,  we  might  cite  that  of 
Mr.  Tidd,  in  his  fourth  Supplement,  p.  127, 
where  he  observes,  "  But  now,  as  the  time 
for  pleading  is  no  longer  regulated  by  terms, 
but  the  proceedings  may  be  had  on  writs, 
except  at  certain  times,  in  term  or  vacation ; 
the  practice  of  imparling  is,  it  seems,  abo- 
lished by  the  statute  2  W.  4.  c.  39,  so  far 
as  it  is  dependent  on  the  terms ;  but  some  of 
its  consequences,  as  affecting  particular 
proceedings,  such  as  pleas  to  the  jurisdiction 
or  in  abatement,  or  claiming  conusance,  &c., 
may  still  remain."*^ 

By  2  Reg.  Gen.  H.  T.  4  W.  4,^  it  is  or- 
dered,  *'  that  no  entry  of  continuances  by 
way  of  imparlance,  curia  advisare  vult,  vice- 
comes  non  misit  breve,  or  otherwise,  shall  be 
made  upon  any  record  or  roll  whatever,  or 
in  the  pleadings,  except  the  jurata  ponitur 
in  respeciu,  which  is  to  be  retained.  Pro- 
vided that  such  regulation  shall  not  alter  or 
affect  any  existing  rules  of  practice  as  to  the 


b  1  Dowl.  P.  C.  304. 

c  See  Dowling'8  Prac.  p.  1 18. 

<*  lb.  App.  6. 


time  of  proceeding  in  the  cause."  This 
rule  does  not,  of  course,  determine  whether 
imparlances  are  to  be  discontinued  or  not ; 
but  the  direction  that  they  shall  not  be  en- 
tered is  quite  consistent  with  their  abolition. 
It  is  more  than  probable,  that  at  the  time 
of  forming  this  rule,  the  state  of  a  record, 
when  made  up  according  to  the  old  practice, 
was  only  made  the  subject  of  observation, 
without  at  all  referring  to  the  consequences 
which  the  provisions  of  the  Uniformity  of 
Process  Act  would  produce  in  the  practice 
as  to  imparlance.  The  proviso  in  Ijhe  rule 
seems  to  justify  this  presumption,  as  that 
shews,  that  its  framera  wished  cautiously  to 
abstain  from  any  interference  with  the  times 
of  proceeding  in  the  cause,  to  which  im- 
parlance must  be  referred. 

Upon  the  whole,  therefore,  we  cannot 
avoid  thinking,  that  were  the  opinion  of 
Mr.  Justice  Taunton  reviewed,  a  different 
decision  would  be  pronounced  on  the  prac- 
tice of  imparlances.^ 


WARRANTS  OF  ATfORNEY  TO  SUB 
AND  DEFEND. 


Some  doubt  has  arisen  frtim  the  language 
of  4  Reg.  Gen.  H.  T.  4  W.  4.  (Pleading 
Rules),  as  to  warrants  of  attorney  to  sue 
and  defend.  In  the  Common  Pleas  it  is 
still  required  by  the  officers,  that  the  war- 
rants of  attorney  to  sue  or  defend  should  be 
filed  at  the  Warrant  of  Attorney  Office ; 
the  language  of  the  above  Rule  being,  "  No 
entry  shall  be  made  on  record  of  any  war- 
rants of  attorney  to  sue  or  defend.'*  On 
considering  the  language  of  this  rule,  it 
should  seem  that  in  the  Common  Pleas  it 
is  still  necessary  that  the  warrants  should 
be  filed ;  and  the  practice  is  not  affected  by 
1  Reg.  Gen.  H.  T.  2  W.  4,  §  1 ;  for  the 
language  of  that  rule  is,  "  warrants  of  at- 
torney to  prosecute  or  defend  shall  not  be 
entered  on  distinct  rolls,  but  on  the  top  of 
(he  issue  roll."  That  rule  was  only  in- 
tended to  alter  the  practice  previously  pre- 
vailing in  the  Common  Pleas,  but  not  in  the 
King's  Bench,  to  enter  the  warrants  on 
distinct  rolls,  which  were  bound  up  in  the 
bimdle  of  common  rolls  in  that  Court. 
Even  in  the  King's  Bench,  however,  pre- 
vious to  the  time  of  Chief  Justice  Wright, 
who  lived  in  the  reign  of  James  2,  the 

®  In  a  case  mentioned  before  Mr.  Justice 
Littiedalfi,  on  last  Monday,  his  lordship  took  a 
similar  view  of  the  subject  of  imparlance. 
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xrarrants  were  entered  on  a  separate  roll. 
The  effect  of  the  latter  rule,  therefore,  only 
was  to  reduce  the  number  of  rolls  used  in 
the  Warrant  of  Attorney  Office  in  the  Com- 
mon Pleas,  but  not  to  affect  the  practice  of 
filing  the  warrants  of  attorney  with  tlie 
clerk  of  the  warrants.  Upon  the  whole, 
therefore,  it  seems  necessary  that  they 
should  still  be  filed.  How  far  advantage 
may  be  taken  of  the  omission  to  file  them, 
is  a  matter  of  further  consideration. 

By  R.  H.  2  &  3  Jac.  2,  in  the  Common 
Fleas,  it  is  ordered,  that  "  the  clerk  of  the 
treasury  shall  not  sign  or  seal  any  record 
of  nisi  prius,  unless  the  same  be  first  signed 
or  stamped  by  the  clerk  of  the  warrants  or 
bis  deputy ;  nor  shall  the  exigenter  receive 
any  pluries  capias,  in  order  to  make  an 
exigent  or  proclamation  thereon,  before  the 
same  is  so  signed  or  stamped."  And  again, 
by  R.  M.  5  G.  2,  C.  P.,  it  is  ordered,  that 
no  judgment  whatever  (except  final  judg- 
ments upon  posteas  and  writs  of  inqtury 
and  non  pross's)  shall  be  signed  by  any  of 
the  prothonotaries,  unless  ti^e  stamp  of  the 
derk  of  the  warrants  be  first  impressed  on 
the  paper  whereon  such  judgment  is  tc^  be 
signed,  whereby  it  may  appear  that  war- 
rants of  attorney  are  duly  filed.  The  wwit 
of  a  warrant  of  attorney,  however,  is  aided 
after  verdict  by  the  Statutes  of  Jeofails  (32 
Hen.  8,  c.  30.  §  i  ;  18  Eliz.  c.  14,  §  1). 
By  the  8  Hen.  6,  c.  12,  §  2,  it  is  provided, 
that  a  misprision  of  the  clerk  in  the  warrant 
may  be  amended,  in  affirmance  of  the 
judgment.  The  result  of  these  rules,  there- 
fore, is,  that  the  officers  of  the  Court  are 
entitled  to  insist  upon  the  warrants  of  at- 
torney being  filed;  but  the  omission  of 
such  filing  does  not  affect  the  validity  of 
the  proceeding.  If  the  officers  should  re- 
fuse to  take  the  necessary  steps,  without 
the  warrants  of  attorney  being  filed,  the 
Court  cannot  at  present,  without  some  alter- 
ation in  the  practice,  compel  them  so  to  do. 
The  Master  would,  however,  on  taxation, 
certainly  allow  the  costs  of  filing  the  war- 
rants. 

With  respect  to  taking  advantage  of  the 
omission  by  the  opposite  party  in  the 
course  of  tbe  cause,  it  is  clear  that  none 
such  could  be  taken,  as  it  has  been  deter- 
mined that  the  warrants  of  attorney  may 
be  filed,  so  as  to  support  the  proceedings, 
at  any  time  pendente  lite,  or  before  final 
judgment,  though  the  attorney  may  be  fined 
for  not  filing  them  in  due  time.  See  1 
Tidd.  Prac  95,  ed.  9,  and  the  cases  there 
cited. 

It  will  be  seen,  that  these  observations 


only  apply  to  proceedings  in  the  Court  of 
Common  Fleas,  but  cannot  affect  proceed- 
ings in  the  Courts  of  King*s  Bench  and 
Exchequer,  where  the  warrants  of  attorney 
were  never  filed. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


Sir, 


IRREOniiARI'rY   IN  WRIT. 


Perceiving  your  correspondent's  letter  T.  B. 
vol.  8,  page  412,  and  being  connected  with  that 
case,  1  have  to  request  of  you  to  insert  this 
communication. 

Your  correspondent's  statement  is  correct  as 
far  as  it  goes ;  but  as  he  seems  to  impeach  the 
correctness  of  the  decision,  I  beg  to  say  Lord 
Denman  has  made  several  similar  orders,  and 
upon  its  being  mentioned  to  him  that  Baron 
Alderion  had  granted  orders  to  arrest  de  novo, 
he  stated  that  he  much  doubted  the  propriety 
of  doing  so. 


SECOND  ARREST. 

An  application  was  made  to  Baron  AMerson 
to  set  aside  the  second  arrest  so  ordered  (tn- 
ter  alia),  because  it  was  not  supportable  under 
the  circumstances.  In  this  case  the  first  **  writ 
was  set  aside  for  irregularity,  and  the  bail  bond 
canceUed.'*  (^ee  R.  M.  T.  3  W.  4,  s.  10.) 
Baron  Alderson  granted  an  order  to  arrest  de 
funfo,  for  the  same  cause  of  action,  upon  a 
simple  affidavit  of  the  grounds  upon  which  the 
former  arrest  was  set  aside,  and  a  writ  was 
issued  upon  his  lordship's  order  and  a  fresh 
affidavit  of  debt.  It  was  objected :  first,  that 
a  judge  at  chambers  has  no  power  to  grant  an 
order  to  arrest  de  novo,  in  a  case  like  this,  and 
therefore  that  his  lordship's  order  was  a  nullity, 
and  did  not  protect  the  pluntiff,  his  lordship 
having  power  to  order  arrests  in  actions  of 
trover,  aetinue,  trespass,  &c.  which  are  not  bail- 
able actions,  and  where  the  order  is  necessary 
to  fix  the  amount,  and  protect  the  plaintiff  in 
his  holding  to  bail  in  non  bailable  actions.  It 
seems  the  judges  discourage  second  arrests ;  for 
by  rule  H.  T.  2  W.  4,  c.  7,  it  is  ordered,  that 
no  "  second  arrest  shall  take  place  after  non- 
suit, nonpros,,  or  discontinuance,  without  the 
order  of  a  judge."*  Before  this  rule  no  appli- 
cation to  a  judge  for  liberty  to  arrest  de  novo  in 
such  cases  was  necessary,  the  plaintiff  after 
payment  of  the  defendant's  costs  being,  in 
general,  allowed  to  arrest  de  novo;  and  those 
eases  are  different  from  this,  because  in  this 
there  is  no  "  nonsuit,  non  pros.,  or  discon- 


*  Chitty  in  Arch.  Pr.  paif e  75,  says,  such  order 
would  not  be  granted  unless  under  special  cir- 
cumstances, as  where  the  bail  in  the  first  action 
had  forsworn  themselves ;  or  where  thepluntiff 
had  sustained  other  injury  through  the  de- 
fendant's fraud. 
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tinuance;"  nopojfing  defendant's  costs,  which 
was  considered  a  sufficient  punishment  in  those 
cases  upon  the  plaintiff.  Baron  Alderson,  how- 
ever, on  this  objection  to  his  power  being  taken, 
stated  that  he  had  power  under  the  new  rules 
(evidently  meaning  tne  before  mentioned  rule) ; 
on  its  being  explained  that  he  had  not,  he 
stated  that  he  had  power  without  them.  2d  Ob< 
jection.  That  a  second  arrest  under  the  circum- 
stances was  vexatious  and  (^'  here  the  de- 
fendant had  been  twice  vexed,  he  has  sustained 
personal  inconvenience,  having  to  find  bail 
twice,  oflBcers*  fees,  &c.")  against  the  practice 
of  the  Court,  and  that  the  second  arrest  was  "  a 
trick  to  deprive  the  defendant  of  the  benefit  of 
a  merciful  law,  the  rule  of  law  being,  '  nemo 
debit  vis  veaari  pro  eadem  causa  :* "  the  first 
arrest  was  not  ffot  rid  ofif  by  fraud  or  subterfuge, 
but  throuj^h  j^aintifPs  laches  or  negligence. 
The  plaintiflPs  attorney  relied  on  his  lordship's 
order,  and  his  lordship  without  giving  any  rea- 
son passed  over  these  objections ;  the  defendant 
Mws  iio wever  discharg ed  for  other  irregularities. 

The  following  cases  bear  upon  the  point : 

In  fFheelwright  v.  Joeeph,  5  M.  &  S.  93.^ 
There  plMntiffbad  sold  goods  to  defendant,  a 
inerchant  on  three  months'  credit,  and  had  ar- 
rested him  before  the  credit  expired,  but  after- 
wards discontinued  and  paid  costs,  and  re- 
arrested for  same  cause  or  action.  Rule  to  set 
aside  proceedin^p,  cited  3  T.  R.  309.  Eilen- 
borough,  G.  J .,  said,  **  where  the  second  arrestap- 
pears  to  be  vexatious,  the  Court  will  discharge 
defendant  on  filing  common  bail.  The  plain- 
tiff is  bound  to  know  his  own  case ;  and  if  he 
hold  the  defendant  to  bail  before  cause  of  action 
erassa  nefUgentia,  and  this  being  so,  it  shall  not 
be  permitted  to  him  to  harrass."  Bay  ley  ^  J. 
said,  *'  whenever  the  Court  see  that  there  are 
laches  in  the  plaintiff,  they  will  not  suffer  him 
to  arrest  a  second  time ;  and  surely  the  plain- 
tiff is  guilty  of  laches,  if  he  arrest  before  the 
cause  of  action  accrues:  a  second  arrest  there- 
fore would  be  vexaUous."    Rule  absolute. 

So  in  the  case  of  Bellifaut  v.  Lem/,  2  Str. 
1209.  Afiidavit  of  debt  being  defective,  de- 
fendant was  discharged  from  custody.  Plain- 
tiff made  a  fresh  affidavit  and  re-arrested  de- 
fendant, and  neat  day  served  rule  to  discontinue 
on  payment  of  costs.  Per  Cur.  The  plaintiff  has 
1)een  too  quick,  for  he  should  have  had  the 
costs  taxed  and  paid  before  he  took  out  a  new 
writ.  Therefore  let  defendant  be  discharged 
upon  filing  common  bail,  and  the  plaintiff  pay 
his  costs. 

Again  in  fTetls  v.  Gurney^  8  B.  &  C.  769. 
There  dcfendtuit  was  arrested  and  dischaged 
for  want  of  an  aeetiam  in  writ,  re-arrested,  and 
again  discharged  by  Bayley,  J.,  on  the  ground 
that  the  first  action  was  not  discontinued.  Re- 
arrested (third  time)  by  trickery,  and  discharged 
by  Court.  Park  J.  said,  "  the  general  rule  is, 
that  a  man  shall  not  be  arrested  a  second  time 
fur  the  same  cause  of  action."  Qu.  a  third  arrest 
never  allowed  ? 

And  in  Mollin^v.Buckheltt^  3  M.&S.  153, 
defendant  arrested  10th  May,  discharged  20tb, 
for  irregularity,  on  filing  common  bail ;  23d  . 
June  re-arrested,  and  at  time  of  arrest  rule  to  [ 


discontinue  first  action  served,  with  appoint- 
ment for  next  day  to  tax  costs,  when  they  were 
taxed  and  paid;  before  second  arrest  a  sum 
more  than  the  amount  of  the  costs  was  ten- 
dered defendant  and  refused.  Court  dis- 
charged defendant. 

In  another  instance,  that  of  Imlay  v.Ellessen^ 
3  East,  309,  defendant  arrested,  and  discharged 
for  not  declaring^  re-arrested  upon  new  affi^ 
davit  and  writ.  Kule  to  discharge  defendant. 
Contra  affidavits  produced,  that  defendant  was 
a  foreigner,  and  would  leave  England  instantly 
if  discharged,  and  that  he  could  not  have  any 
defence  to  the  action.  Le  Blanc,  J.  •'  The 
rule,  that  a  party  should  not  be  holden  to  bail 
a  second  time  for  same  cause  of  action,  would 
be  nugatory,  if,  after  first  arrest,  on  which 
defendant  was  detained  in  custody  as  long  as 
the  rule  of  law  would  admit,  and  from  which 
he  was  discharged  on  account  of  the  delay  of 
the  plaintiff  in  not  declaring  against  him  in 
time,  the  defendant  should  be  again  liable  to 
suffer  by  an  arrest  de  novo.    Rule  absolute. 

Also  in  Taylor  v.  fTastneys,  2  Str.  1248, 
defendant  being  arrested  for  25/.,  lay  in  gaol 
till  superseded.  Plaintiff  meeting  him  in  the 
street  obtwns  from  him  a  note  for  20/.  and  re. 
arrested  him ;  but  Court  discharged  defendant 
upon  filing  common  bail,  "foritisbutafurt^ier 
security,  and  does  not  extinguish  the  former 
cause  of  action,  which  may  be  declared  on 
still  ,•"— (not  after  twelve  months). 

A  party  discharged  from  arrest  on  giving  se- 
curity can  be  arrested  again,  if  the  security 
turn  out  to  be  worthless.     Hamilton  v.  Pin 
7  Bing.  230. 

The  payment  of  costs  of  discontinuance  of 
former  action  necessary  before  second  arrest 
1  Chitt.  Rep. 

It  is  incumbent  on  the  plaintiff  to  shew  that ' 
the  second  arrest  is  not  vexatious.    Archer  v. 
Champney,  3  Moore,  60/. 

In  fFilUams  v,  Hacher,  4  Moore,  294,  de- 
fendant arrested  in  1815,  again  in  1820,  cited 
1  Stran.  439.  The  Court  said,  "  the  rule  for 
preventing  a  second  arrest  for  same  cause  of 
action  was  so  rigidly  adhered  to,  that  where 
plaintiff  was  nonprossed  for  want  of  declaration 
(and  upon  which  he  pays  costs)  he  could  not 
have  again  arrested  for  the  same  cause  of  ac- 
tion. He  must  shew,  if  he  can,  that  second  wr- 
rest  is  not  vexatious.    Defendant  discharged. 

Defendant  having  been  once  arrested,  cannot 
be  agun  arrested  for  same  cause  of  action 
Rule  Mich.  15  Car.  2,  reg.  2. 

Where  the  plaintiff  made  a  mistake  in  the 
affidavit  of  debt,  and  the  defendant  was  dis- 
charged,  and  the  plaintiff  re-arrested  him,  the 
defendant  was  again  discharged  on  account  of 
former  arrest,  per  Lord  Tenterden,  at  chambers, 
in  Bostoch  V.  fFhite,  6th  September,  1830. 
See  also  I  Tidd.  Pr.  p.  175,  &c.  1  Ch.  Arch. 
Pr.  p.  76—7.     1  Chitt.  Rep.  161, 273,  &c. 

V\  hen  defendant  is  arrested  by  assignees  in 
bankrupt's  name,  by  their  authority,  be  cannot 
afterwards  be  arrested  by  them  in  their  name 
{query,  unless  first  action  discontinue*!  and 
costs  paid).  1  Chitt  Rep.  276.  In  Prescott  v. 
Stevens,  1  Dowl.  P.  C.  57,  plaintiff  sued  out 
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seiTiceable  process  and  afterwards  bailable 
process,  ana  the  defendant  pleads  the  pen- 
dency of  the  former  action.  The  Court  re- 
fased  to  relieve  the  plaintiff  by  allowing  him  to 
discontinue  first  action,  and  Taunton,  J.  said, 
the  defendant  had  a  ri|^ht  to  plead  the  pendency 
of  the  former  action  (but,  y»<fr^,  otherwise,  if 
plaintiff  had  applied  to  discontinue  before  plea. 
Anon.  1  DowL  P.  C.  page  69). 

A  second  arrest  is  allowable  in  bailable 
actions,  where  defendant  is  discharged  out  of 
custody  for  alteration  in  the  first  warrant, 
it  being  an  act  for  which  the  plaintiff  is  not  an- 
swerable. Harrison  v.  Borrow,  6  T.  R.  218;  so 
where  defendant  was  before  arrested  in  America, 
7T.  R.  470,  and  where  plaintiff  had  discontinued 
first  suit  Ojf  reason  of  am  f  slake.  Bates  v.  Bury, 
2  Wils.  381 .  Where  first  action  was  compromised, 
and  a  second  action  for  same  cause,  Uourt  will 
not  interfere,  unless  the  proceedings  are  vex- 
atious. Brown  v.  Davis,  f  Chitt.  R.  161.  After 
a  «0Mf»r7for  a  variance.  I  Chitt.  R.  273.  Where 
first  action  was  settled  by  defendants  check, 
which  ^vas  dishonored.  I<i.  On  award,  where 
cause  referred  to  arbitration.  Id.  2  T.  R.  766.  On 
judgment,  where  he  was  not  held  to  bail  in  first 
action.  1  Chitt.  274;  and  notwithstanding 
error  brought  and  bail  therein.  fCendfiilr.  Cary, 
2  W.  Bl.  786.  In  a  Court  which  proceeds  by 
different  methods  of  redress  from  that  in  which 
the  former  action  wasbrou^t,  or  where  former 
arrest  was  abroad.  1  Chit.  R.  274  n.,  and  cases 
there  given. 

^  Where  first  action  not  bailable,  though  pend- 
ing at  time  of  second  arrest,  fd.  and  Bishop  v. 
PoweU,  6  T.  R.  616 ;  but  see  I  Dowl.  P.  C. 

On  the  same  affidavit,  where  defendant  ^vas  let 
out  of  custody,  at  his  own  request,  to  attend  to 
his  business.  Id.  Where  defendant  was  held  to 
bail  in  first  action,  and  discharged  on  account  of 
plaintiff  declaring  for  a  different  cause  than 
that  stated  in  the  writ  and  affidavit,  he  may  be 
again  held  to  bail  in  an  action  on  the  judg- 
mcnt,  De  la  Cour  v.  Read,  2  H.  Black.  278.  In 
a  joint  action  where  defendant  had  pleaded  non- 
joinder to  first,  and  plaintiff  entered  a  cassetur 
biUa.  1  Ch.  R.  274.  When  defendant  gets  rid 
of  first  arrest  by  subterfuga  or  fraud,  Ch.  Arch. 

Where  plaintiff  becomes  bankrupt  before  in- 
terlocutory judgment,  defendant  may  be  again 
arrested  and  held  to  bail  hy  assig'nees  for  same 
cause.  1  Tidd.  175.  Baines  v.  Manton.  1  Ch. 
Rep.  274  n.  276  n.,  mthout  discontinuance  or 
payment  of  costs. 

In  Davidson  v.  Cletrorlh,  1  Ch.  R.  275  n. 
first  action  serviceable  and  second  t)ailable, 
it  was  moved  to  set  aside  proceedings.  Barley 
said,  here  he  has  not  been  twice  vexed.  In  the 
first  action  the  defendant  sustained  no  personal 
inconvenience;  he  was  not  arrested  nor  bail  re- 
onired;  he  might  well  be  arrested  afterwards. 
EtUnborough,  C.J.  You  have  your  plea  in  abate- 
ment that  another  action  is  subsisting,  if  the 
facts  will  warrant  such  a  plea ;  but  this  rule 
must  be  refused. 

From  the  cases  given  it  appears  clear  that  a 
second  arrest  under  the  circumstances  of  Ar- 


cher V.  Riw  is  insunportable,  and  if  properly 
and  fully  argued  before  the  Court,  would  be  set 
aside. 

CM. 


SUPERIOR  COURTS. 


^mxii^  Cl^rgrqu^r. 


TRANSFER  OP  STOCK. — TRUST. — BBKEFICIAL 
INTEREST. 

A.  having  a  sum  of  money  vested  in  certain 
public  stocks,  transfers  the  stock  to  the 
names  of^.  andC.  and  himself,  and  after- 
wards makes  his  mil,  by  which  he  gives  all 
his  estate  and  effects,  stock,  Sfc,  to  D., 
and  appoints  him  his  executor,  and  dies : 
Held,  under  conflicting  testimony  as  to  the 
testator's  intention  and  knowledge  as  ta 
the  effect  of  the  transfer,  that  the  stock 
belonged  absolutely  to  o.  and  C. 

This  was  a  bill  filed  by  an  executor  and  sole 
legatee,  and  the  main  object  of  it  was  to  ob- 
tam  the  declaration  of  the  Coyrt  that  the  two 
defendants,  Dorothy  Clucr  and  Mary  Young, 
held  certain  stock  as  trustees  for  the  pliuntiff. 
Tlie  facts  of  the  case,  as  far  as  it  is  necessary 
to  state  them  for  the  consideration  of  the 
present  question,  were  these: — Joseph  El- 
tham,  the  testator,  was  an  old  and  infirm  man, 
and  was  connected  by  relationship  with  the 
plaintiff  and  defendants,  the  plaintiff  being  his 
step-son,  and  the  defendant  Mary  Young  being 
his  niece,  and  Dorothy  Clner  bemg  the  mother 
of  Mary  Young.  In  February,  1832,  the  tcs- 
tator  removed  from  Limehouse  to  the  resi- 
dence of  Mary  Young,  and  continued  to  live 
with  her  from  that  period  to  the  end  of  July 
of  the  same  year.  On  the  31st  of  that  month 
the  testator,  by  the  desire  of  the  plaintiff,  was 
removed  to  the  plaintiff's  residence.  During 
the  period  that  the  testator  lived  with  Mary 
Young,  and  before  that,  he  was  possessed  of 
stock  in  the  3i  per  cents,  to  the  amount  of 
225/.,  of  which  he  sold  out  25/.,  and  trans* 
ferred  the  remidnin 2^200/.  into  the  joint  names 
of  himself  and  Dorothy  Cluer  and  Mary 
Young,  without  any  consideration.  After  the 
remo^  of  the  testator  to  the  residence  of  the 
plaintiff,  he  made  his  mil,  by  which  he  ap- 
pointed the  plaintiff  his  sole  executor,  and 
bequeathed  to  him  the  whole  of  his  property. 
It  also  appeared  from  the  pleadings  and  state- 
ments of  counsel,  that  the  testator  was  pos- 
sessed of  some  furniture;  and  the  bill  prayed 
an  inquiry  respecting  it. 

The  otner  tacts  of  the  case,  and  the  argu- 
ments of  counsel,  may  be  collected  from  the 
following  judgment  :— 

Lord  Lyndhurst,  C.  B.,  after  stating  the 
main  facts,  proceeded  thus : — ^The  testator  hav- 
ing transferred  the  stock  into  the  joint  names 
of  Dorothy  Cluer,  Marv  Young,  and  himself, 
without  consideration,  it  was  contended  that, 
after  the  death  of  the  testator,  the  two  defend- 
^ants  into  whose  names,  tCM^ether  with  that  of 


26 


Superior  Courit :  Equity  Exchequer. 


the  testator,  the  stock  was  transferred,  held 
that  stock  as  trostees  for  the  personal  repre- 
sentative of  the  present  plaintiflf.  The  ques- 
tion is,  whether  iu  this  transaction  the  testator 
intended  to  transfer  a  beneficial  interest  in  the 
stock.  The  evidence — the  material  evidence — 
on  the  part  of  the  defendants,  consists  of  the 
testimony  of  two  Bank  clerks  and  two  stock- 
brokers— two  were  examined,  because  the 
stock-broker  through  whom  the  transfer  was 
made  was  in  partnership  with  another.  The 
evidence  of  the  Bank  clerks  is  extremely 
clear  and  distinct;  they  have  no  connection 
whatever  with  the  parties,  and  they  say  that  at 
the  time  of  the  transfer  the  effect  of  such 
transfer  was  distinctly  explained  to  the  testa- 
tor, and  that  he  appeared  clearly  to  under- 
stand the  whole  operation  and  effect  of  it.  In 
this  statement  botn  the  Bank  clerks  concurred. 
The  two  stock-brokers  say  also,  that  previous 
to  the  transfer  the  effect  of  it  was  explained  to 
the  testator,  and  he  was  told,  that,  if  he  died, 
the  stock  would  survive  to  the  two  persons,  to 
whose  names  the  transfer  was  made ;  that  he 
would  have  no  control  over  the  stock ;  that  he 
could  not  dispose  of  it  by  will,  and  that  the 
others  would  have  an  absolute  property  in  it ; 
and  the  testator  sud  that  that  was  what  be 
wished.  If  the  Court  believed  those  four  wit- 
nesses, it  is  clear  that  the  testator  intended  to 
transfer  a  beneficial  interest  in  the  stock  to  the 
defendants ;  and  if  he  intended  to  transfer  a 
beneficial  interest,  independently  of  points  of 
form,  I  cannot  be  required — it  woula  not  be 
consistent  with  the  evidence — to  make  a  de- 
claration that  the  defendants  are  mere  trustees 
of  this  stock  for  the  pluntiff.  But  then  there 
is  this  objection  made ;  it  is  sud  that  this  evi. 
dence  does  not  support  the  case  made  by  the 
answer. 

What  is  the  case  made  by  the  answer  ?  It 
is  this  ;  that  it  was  the  intention  of  the  testa- 
tor to  give  a  beneficial  interest  in  this  stock 
to  Mary  Young,  and  that  Dorothy  Cluer,  her 
mother,  was  added,  merely  for  the  purpose  of 
protecting  this  property  against  the  husband  of 
Alary  Young,  who  was  a  sailor,  and  by  whom, 
it  was  apprehended,  that  the  property  might 
be  dissipated,  if  it  were  left  to  the  wife  alone, 
under  his  control.  This  is  the  case  made  by 
the  answer,  and  it  does  not  appear  to  me  that 
the  case  so  made  is  at  all  inconsistent  with  the 
testimony  of  those  witnesses  to  whose  evidence 
I  have  already  referred.  Primd  facie,  indeed, 
it  would  appear  as  if  the  testator  intended  that 
Dorothy  Cfluer  should  take  a  beneficial  interest 
in  the  stock  in  question,  as  well  as  Mary 
Young ;  but  the  circumstance  just  mention ea 
explained  what  was  the  object  in  making 
Dorothy  Cluer  a  co-transferree  with  Mary 
Young.  The  testator  said,  in  substance,  that 
it  was  his  wish  that  if  Dorothy  Cluer  and 
Mary  Young  survived  him,  they  were  to  take 
the  property ;  and  this  does  not  appear  incon- 
sistent with  what  is  stated  in  the  answer, 
namely,  that  Mary  Young  was  to  take  a  bene- 
ficial interest  in  the  stodc,  and  that  Dorothy 
Cluer  was  to  be  a  trustee  in  the  stock  for  the 
object  stated.    It  does  not  appear  to  me  that 


the  evidence  is  at  all  inconsistent  with  the 
case  made  out  by  the  answer ;  and  if  not,  but 
reconcileable  with  it,  and  showing  that  it  was 
the  intention  of  the  testator  to  transfer  a  bene- 
ficial interest  in  the  stock  in  question,  I  do 
not  think  I  am  called  upon  to  disbelieve  this 
evidence,  and  to  make  a  declaration  that  the 
defendants  are  mere  trustees  of  this  stock  for 
the  plaintiffs.  But  all  this  is  upon  the  assump- 
tion of  the  fact  that  the  case  is  such  as  ht 
stated  by  those  witnesses  to  whom  I  have  re- 
ferred. 

It  comes,  therefore,  for  us  now  to  consider,. 
as  there  is  confiictin^  evidence,  how  the  evi- 
dence on  the  other  side  operates,  and  whether 
it  breaks  down  the  case  made  by  the  defend- 
ants? A  great  part  of  the  evidence  on  the 
part  of  the  plaintiff  is  adduced  to  shew, 
that  Mary  Young,  after  the  testator  had  re- 
moved to  her  house,  had  behaved  very  ne- 
glectfully towards  him.  He  was  a  very  infiria 
man,  upwards  of  sixty-two  years  of  age,  and 
labouring  under  some  particular  personal  in- 
firmity ;  and  the  impresMon  upon  my  mind  is,, 
that,  to  a  certain  degree,  and  to  a  considerable 
degree,  he  was  neglected  by  Mary  Young; 
but  BtiU  the  evidence  operates  to  this  extent — 
it  appeared  that  the  testator  laboured  under 
an  infirmity  of  such  a  description,  that  it  waa 
impossible  to  keep  him  clean,  or  to  render 
him  comfortable.  This  part  of  the  evidence 
is  not  unopposed,  but  I  think,  on  the  whole, 
that  the  balance  of  evidence  is  in  support  of 
the  assertion  that  the  testator  was  neglected,, 
to  a  great  extent,  by  Mary  Young ;  but  there 
does  not  appear  to  me  to  have  been  neglect 
to  such  an  extent  as  would  lead  me  to  the 
conclusion  that  it  was  impossible  that  this  old 
man,  being  so  ill-treated  by  Mary  Young» 
could  have  ever  intended  that  she  should  take 
a  beneficial  interest  in  this  property.  Such  a 
case  is  not,  in  my  mind,  made  out  by  the  evi- 
dence. 

Then  there  is  another  circumstance  of  this 
description,  namely,  that  at  the  time  of  the 
testator's  removal  from  the  residence  of  Mary 
Young,  there  was  a  contest  between  the  par- 
ties, who  were  in  an  humble  condition  of  life ; 
there  was  a  struggle  upon  the  occasion,  and 
Dorothy  Cluer  insisted  upon  being  paid  a  few 
shilling  that  were  due  to  her  by  the  testator, 
and  Mary  Young  also  insisted  upon  being  paid 
a  few  slullings  that  were  owing  to  her ;  and 
these  facts  are  insisted  on  by  the  plaintiff  as 
being  altogether  inconsistent  with  the  idea  that 
the  defendants  could  have  supposed  themselves 
entitled  to  the  testator's  property ;  but  it  does 
not  appear  to  me,  considering  the  humble 
situation  of  the  parties,  that  this  can  be  in- 
sisted on. 

This,  then,  brings  me  to  the  consideration 
of  that  part  of  the  case  which  is  considered  as 
the  most  important  on  the  part  of  the  plaintiff 
— namely,. the  declarations  of  the  defendants 
themselves.  And  first,  as  to  the  evidence  of 
a  person  named  Jacobs,  who  says  that  in  No- 
vember last  he  had  a  conversation  with  Mary 
Young,  at  the  house  of  the  plaintiff,  and  that 
she  then  and  there  admittea  that  she  had  no 
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dum  to  the  stock  in  question,  standing'  in  the 
name  of  herself,  the  testator,  and  Dorothy 
Claer ;  and  that  if  the  plaintiff  would  pay  a 
sum  of  money,  or  do  something,  she  would 
abandon  all  claims,  and  that  their  (her  and 
her  mother's)  names  were  used  merely  to  en- 
able them  to  get  the  dividends.  If  this  be  the 
case,  the  defendants  are  actin?  a  firaadulent 
part  in  insisting  on  this  claioi ;  out  let  us  con- 
sider the  situation  of  the  parties  and  of  the 
witnesses.  Jacobs  was  acting  as  clerk  to  Mr. 
Isaacs,  tlie  plaintiff's  attorney ;  and  let  us  see 
under  what  circumstances,  and  at  what  time, 
the  declarations  are  stated  to  have  been  made. 
It  was  on  the  3d  of  September  that  the  bill 
was  filed,  and  this  conversation  is  stated  to 
have  taken  place  in  the  month  of  November 
follomng,  whilst  the  suit  was  depending,  and 
the  defendants  resisting  the  claims  of  the 
phiintiff ;  and  it  is  supposed  that  Mary  Young, 
under  those  circumstances,  admitted  to  the 
clerk  of  the  adverse  party,  that  she  had  no  de- 
fence  to  make  to  this  suit.  I  am  too  much 
accustomed  to  courts  of  justice,  and  to  the 
examination  of  witnesses,  to  place  much  de- 
nendance  upon  evidence  of  tnis  descriptim. 
Now  if  this  conversation  were  true,  and  if  it 
were  considered  of  such  vital  consequence, 
and  the  plaintiff  knowing  it,  he  ought  imme- 
diately to  have  applied  for  leave  to  amend  his 
bill,  and  to  make  this  a  charge,  in  order  that 
the  defendants  might  have  an  opportunity  of 
replying  to  or  denying  or  explaimng  the  con- 
versation so  said  to  have  taken  place.  It  ap- 
pears to  me  that  this  evidence  is  utterly  un- 
worthy of  attention.  The  next  point  of  evidence 
is  of  a  similar  description.  It  is  a  declaration 
stated  to  have  been  made  in  the  presence  of 
one  Mary  Hunt  by  Mary  Young,  on  the  4th  of 
August,  and  by  Dorothy  Cluer  on  the  15th  of 
September ;  it  is  remarkable,  that  with  respect 
to  the  declaration  supposed  to  have  been  made 
by  Mary  Young,  it  is  stated  to  have  been  made 
in  the  presence  of  one  Benjamin  Wright,  who, 
although  he  was  examined,  had  no  interroj^a- 
tory  put  to  him  as  to  this  conversation,  and  he 
sud  nothing  respecting  it.  llien  with  respect 
to  the  subseouent  conversation  supposed  to 
have  taken  place  on  the  15th  of  September, 
that  is  open  to  the  observations  I  have  made 
on  the  previous  conversation,  namely,  that  it 
was  after  the  bill  was  filed,  and  when  the  de- 
fendants were  defending  this  suit.  Independ- 
ently of  this  circumstsMoe.  this  part  of  the 
case — this  evidence  —is  open  to  this  observa- 
tion— ^that  it  is  an  admission  supposed  to  be 
made  by  the  defendants  against  their  own 
right  and  title,  and  ought  therefore  to  have 
been  stated  in  the  bill  filed  by  the  plaintiff,  in 
order  that  the  defendants  might  have  had  an 
opportunity  of  answering  it.  It  appears  to 
me,  therefore,  that  this  part  of  the  case  is  not 
entitled  to  much  weight ;  and  taking  the  evi- 
dence on  one  side,  and  contrasting  it  with  the 
evidence  on  the  other,  it  appears  to  me  that 
the  evidence  on  the  part  of  the  defendants  so 
strongly  preponderates,  as  to  lead  me  to  the 
conclusion  that  it  was  the  intention  of  the 
testator  to  transfer,  not  merely  the  legal  title. 


but  a  beneficial  interest ;  and  there£ore  I  can- 
not make  the  declaration  prayed  for.  Under 
these  circumstances,  therefore,  as  far  as  relates 
to  this  part  of  the  case,  I  must  dismiss  the 
bUl. 

Bat  there  is  something  further — there  is  an 
inquiry  prayed  for  respecting  certain  fumi- 
ture ;  out  I  do  not  think,  for  a  few  fragments 
of  old  furniture,  that  it  will  be  worth  while 
to  incur  the  expense  of  sending  the  matter 
for  inquiry  before  the  Master  ;  the  parties  had 
better  settle  this  among  themselves ;  but  as  to 
the  rest  of  the  bill,  I  see  no  reason  why  it 
should  not  be  dismissed,  with  costs. 

Eltham  v.  Youngr,  Sittings  at  Gray's  Inn 
after  Trinity  Term,  1834. 


<l^c|)eq[urr  at  ^leauT. 

PLBADINO. — VARIANCE. — DEMURRER. 

The  Court  re/used  to  set  aside  a  declaration, 
partly  in  deht  and  partly  in  assumpsit^  qfter 
a  suit  in  debt,  but  left  the  defendant  to  his 
demurrer. 

In  this  case  an  application  was  made  to  set 
aside  the  declaration,  on  the  ground  that  it 
varied  from  the  writ.  The  summons  was  in 
debt,  and  the  declaration  commenced  in  debt, 
and  the  rest  of  it  only  contained  the  common 
counts  in  assumpsit. 

Favghan,  B.  and  BoUand,  B,  were  of 
opinion  that  the  declaration  here  was  not  such 
a  nullity  as  the  Court  would  interfere  to  set 
aside  on  motion.  The  pluntiff's  declaration 
was  a  bad  one,  it  being  partly  in  debt  and  partly 
in  auumpsit.  It  might,  perhaps,  be  a  ground 
of  special  demurrer,  and  the  defendant  was 
therefore  at  liberty  to  demur  if  he  could,  but 
the  Court  would  not  interfere  thus  summarily 
to  set  8 side  the  declaration. 

Rule  TffvL&eA.'—RottonY.Jefery,  E.T.  1834. 
Excheq. 

INFERIOR   JURISDICTION. — CERTIORARI. 

The  19  Geo.  3,  c.  70,  §  4,  as  to  removing 
judgments  of  inferior  courts,  applies  to 
cases  where  the  suit  is  for  more  than  20/., 
and  the  rule  for  the  certiorari  is  absolute  in 
thefrst  instance. 

In  this  case  the  plaintiff  had  obtained  a  judg. 
ment  for  upwards  of  20/.  in  an  inferior  court, 
and  the  defendant  had  removed  his  goods  and 
person  out  of  the  jurisdiction.  On  application 
for  a  certiorari  to  remove  the  judgment  thus 
obtained,  two  ouestions  arose,  firat,  whether 
the  19  G.  3,  c.  70«  $  4,  extended  to  cases  where 
the  sum  recovered  by  the  plaintiff  was  under 
20/.  applied  to  a  case  where  the  sum  recovered 
was  upwards  of  20/. ;  and  secondly,  whether 
the  rule  was  nisi,  or  absolute  in  Uie  first  in- 
stance. 

Cur.  ad.  vult. 

Lord  Lyndhurst  afterwards  ivas  of  opinion, 
that  the  enacting  part  of  the  statute  was  more 
extensive  than  the  preamble,  and  therefore 
that  the  fact  of  the  sum  exceeding  the  amount 
of  20/.  was  of  no  importance.    According  to 
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the  practice  the  rule  wai  ahsolute  in  the  first 
instance. 

Rule  absolute  in  the  first  instance.— AneHi^/ef 
▼.  Lynch,  E.  T.  1834.    Excheq. 

COSTS  OF  THB'DAY. — OFFER  TO  REFER. 

The  plaintiff  m  not  excused  from  proceeding 
to  trial,  by  an  offer  to  refer  made  after  the 
eommiuion  day. 

A  rule  nisi  was  obtained  in  this  case  for  the 
costs  of  the  day,  for  not  proceeding  to  trial. 
On  shewing  cause  against  this  rule,  it  was 
shewn  that  a  proposal  to  refer  had  been  made, 
but  after  the  commission  day. 

The  Court  thought  the  proposition  too  late 
to  free  the  plaintiff  from  his  liability  to  pro- 
ceed to  trial,  and  therefore  made  the  rule  ab- 
solute. 

Rule  absohite.— i?fl/o«  v.  Shuckburgh,  E.  T. 
1834.    Excheq. 

MALICIOUS  ARREST.^—COSTS   UNDER  43  G.  3, 

c.  46. 

It  is  a  matter  of  doubt  whether  an  actual 
arrest  is  necessary  to  entitle  a  defendant  to 
avail  himself  of  the  provisions  of  the  43 
G,  3,  e.  46,  §  3. 

In  this  case  the  defendant  had  been  held  to 
bail  for  60/.  At  the  trial  the  plaintiff  obtained 
a  verdict  for  one  shilling  only.  On  a  motion 
to  deprive  the  plidntiff  of  costs  under  the  43 
G.  3,  c.  46,  §  3,  it  did  not  appear  by  the  affida- 
vits that  the  defendant  had  been  arrested,  but 
merely  that  he  had  been  held  to  bail.  A 
rule  nisi  was  obtained  on  the  affidavits. 

On  shewing  cause  against  that  rule,  it  was 
objected,  that  in  order  to  entitle  the  defendant 
to  the  benefit  of  the  act  on  which  the  applica- 
tion was  founded,  he  must  have  been  actusdly 
arrested,  and  not  merely  held  to  bsul,  as  it  was 
the  arrest  which  really  proved  the  inconveni- 
ence on  account  of  which  the  defendant  was  to 
be  entitled  to  the  benefit  of  this  act. 

The  Court  declined  giving  any  opinion  on 
that  point,  as  the  rule  might  be  aischarged  on 
other  grounds. 

Rule  discharged. —  Wilson  v.  Broughton, 
E.T.  1834.    Excheq. 


AMBNDMBKT. — JOINDER  OF   PLAINTIFF. — 
ERROR. 

ff  an  eaecutor  has  noi  joined,  and  by  bring- 
ing' a  new  action  the  Statute  of  Limitations 
would  bar  the  claim,  the  Court  will  allow 
the  proceedings  to  be  amended. 

No  such  amendments  will  be  for  the  future 
allowed,  except  in  such  cases  as  the  claim 
would  be  barred  by  the  Statute  of  Limi' 
tations. 

In  this  case  there  were  several  executors 
and  an  executrix  apointed  by  the  testator's 
will.  An  action  was  brought  on  a  promissory 
note  in  the  name  of  the  executors,  but  not  of 
the  executrix.  An  application  was  afterwards 
made  to  amend  the  proceedings  by  introducing 


her  name,  on  an  affidavit,  which  stated  that  she 
was  a  mere  nominal  party,  she  not  having 
prove  i  the  will,  and  that  the  Statute  of  Limita- 
tions would  be  a  bar  to  a  fresh  action.  A  rule 
nisi  was  granted. 

Cause  was  shewn  against  this  rule. 

Parhe,  B.— As  to  this  case,  I  think  the 
amendment  ought  to  be  allowed,  as  unless  we 
we  were  to  do  so,  the  claim  of  the  plaintiffs 
would  be  barred  by  the  Statute  of  Limitations. 
It  has  now  been  agreed  among  all  the  Judges, 
that  for  the  future,  since  the  passing  of  the 
Uniformity  of  Process  Act,  such  an  amendroenc 
as  this  will  be  allowed  only  in  those  cases  where 
the  claim  would  be  barred  by  the  statute. 

BoUand,  B.  and  Mderson,  B.,  concurred. 

Rule  absolute  on  payment  of  costs. — Larkin 
Sf  others  V.  Watson,  £.  T.  1834.     Excheq. 


NEW  TRIAL.— ^WRIT  OF   INQUIRY. — SHERIFF'S 
NOTES. — DEMURRER. — ^JUDGMENT. 

fFhen  judgment  on  demurrer  has  been 
signed,  and  a  writ  of  inquiry  executed,  on 
a  motion  for  a  new  trial,  it  is  sufficient  to 
produce  the  notes  of  the  under-sheriff,  vert- 
fied  by  affidavit.  A  party  admits  all  the 
contracts  in  the  form  stated  in  the  declara- 
tion by  a  judgment  by  default,  or  on  de^ 
murrer. 

In  this  case  the  plaintiff,  who  was  landlord 
of  a  person  become  bankrupt,  put  in  a  distress 
for  rent  on  the  premises  of  the  latter.  The  de- 
fendant, who  was  assignee  of  the  bankrupt 
under  the  commission,  gave  a  guarantie  in 
these  terms :  '^  As  assignee  of  the  estate  and 
effects  of  R.  L.,  a  bankrupt,  I  hereby  under- 
take, in  consideration  of  Mr.  Stephens  with- 
drawing the  person  put  into  possession  of  Mr. 
L.-s  efiects  under  a  distress  for  350/.,  for  rent 
due  to  Mr.  Stephens,  that  the  sum  of  350/.  shall 
be  paid  to  Mr.  Stephens  out  of  the  sale  of  the 
produce  of  the  same  effects."  On  this  guaran- 
tie the  plaintiff  declared.  The  defendant 
pleaded  speciailv,  that  at  the  time  of  giving  the 
said  guarantie,  he  was  assignee  of  the  effects  of 
R.  L.,  and  that  he  had  given  it  in  the  character 
of  assignee ;  that  the  fiat  of  bankruptcy  under 
which  he' was  appointed  had  since  been  super- 
seded ;  that  he  was  no  longer  in  possession, 
and  was  not  bound  by  his  agreement.  To  this 
the  plaintiff  demurred,  and  after  judgment  in 
his  &vour,  had  a  verdict  for  is.  on  the  execu- 
tion of  a  writ  of  inquiry  before  the  sheriff.  A 
motion  was  afterwards  made  for  a  new  trial, 
and  the  sheriff's  notes  were  then  produced, 
verified  by  aflidavit.  The  rule  was  drawn  up 
on  reading  that  affidavit,  and  hot  on  reading 
the  sheriff  ^s  notes.  On  shewing  cause  against 
this  rule,  it  was  contended,  that  it  ought  to 
have  been  drawn  up  on  reading  the  notes. 

Parke,  B. — That  is  sufficient.  Jt  was  done 
to  save  expense.  If  that  course  had  not  been 
adopted,  the  opposite  party  must  have  taken 
office  copies  of  the  notes. 

It  was  then  urged  that  it  could  have  been 
shewn  that  the  debt  for  which  the  action  was 
brought  was  secured  by  a  mortgage,  and  that 
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^^l^vere  prior  executions  against  the  bank- 
■^^jTto  an  amount  sufficient  to  exhaust  the 
whole  of  the  property  on  the  premises. 

Parhe^  B. — ^These  facts  would  have  been  a 
^ood  answer  under  the  general  issue,  but  would 
not  be  evidence  on  the  execution  of  this  writ 
of  inquiry.  The  defendant  engaged  to  pay  the 
rent  due,  the  amount  of  whieh  is  stated  in  the 
guarantie,  and  the  plaintiff  is  entitled  to  that 
amount.  The  present  rule  therefore  for  a  new 
inouiry  must  be  granted. 

Rule  absolute.— 5/qDAtfiMV.  Tell,  E.T.  1834. 
Excheq. 


liitTS'if  ISnic^  {practice  Court. 

FILING  AFFIDAVITS. 

Affid*tmt9  made  in  wpport  of  applications  to  the 
Court,  must  in  all  cases  be  filed,  whether 
the  application  is  successful  or  not. 

This  was  an  application  to  the  Court,  to 
compel  Mr.  V\Xi,  the  gentleman  so  often  before 
the  Court,  to  file  certain  affidavits  which  he  had 
made  and  which  had  been  used  in  support 
of  a  motion,  and  in  which  several  scandalous 
statements  were  set  forth,  without  respect  to 
the  gentlemen  on  whose  behalf  the  motion  was 
made.  The  application,  though  made  had  not 
been  granted ;  by  aj>plying  to  the  Court,  the 
applicant  had  submitted  to  its  jurisdiction,  and 
therefore  he  was  bound  to  observe  the  rules  of 
the  Court,  one  of  which  was,  that  all  affidavits 
made  in  Court  should  be  filed. 

Patteson,  J.,  granted  a  rule  nisi. 

Rule  nisi  granted. — Eat  parte  Elder  ton  v. 
Lueena.  T.  T.  1834.    K.  B.  P.  C. 


pbohibitiom. — kccl^siastical  court. — 
attorney's  lien. 

Before  the  Court  trill  interfere  tritk  the  pro- 
ceedings of  the  Ecclesiastical  Court  by  pro- 
hiditian,  the  defendant  mutt  appear. 

Motion  for  a  rule  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue  to  the  Ecclesi- 
astical Court,  requiring  it  to  cease  from  enter- 
taining a  certain  suit  proceeding  in  it  for  the 
establishment  of  a  will,  on  the  ground  that  a 
question  of  law  would  arise  in  the  course  of 
the  inquiry.  Mr.  Law,  who  was  an  attorney, 
had  prepared  the  will,  which  had  not  been  paid 
for.  <>ther  money  was  due  to  hhn  out  ot^the 
testator's  estate.  He  had,  consequently,  a  lien 
on  the  will,  which  was  in  his  possession.  Tlie 
Ecclesiastical  Court  would  take  no  notice  of 
that  claim,  but  would  at  once  proceed  by  cita- 
tion, and  compel  him  to  deliver  it  up.  He 
would  then  be  deprived  of  the  right  which  at 
law  he  possessed.  Mr.  Law  had  not  at  present 
appeared. 

Patteson,  J.,  observed,  that  he  did  not 
know  at  present  that  the  Court  would  not  allow 
his  claim  of  lien,  as  he  had  not  appeai*ed.  It 
was  his  business  to  appear,  and  then,  if  the 
Ecclesiawtical  Court  wul  not  take  notice  of  his 


claim,  the  Court  may  interfere.    His  applioa. 
tion  at  present  is  too  early. 

Rule  refused.— ^^  parte  Law,  T.  T.  1834. 
K,  B.  P.  C. 


CERTIORARI. — PROSECUTOR'S  RIGHT.— DE- 
FENDANT'S EXPENCES  OF  DEFENCE. 

The  prosecutor  has  a  right  to  remove  his  in* 
dictment  at  anv  time  before  trial,  and 
therefore  the  defendent  is  not  entitled  to 
anp  expenses  consequent  on  the  exercise  of 
that  right. 

Motion  for  a  rule  to  shew  cause  why  the 
prosecutor  Whalley  should  not  pay  the  costs  of 
the  defendants'  preparation  for  their  trial  at 
the  Middlesex  sessions,  under  these  circum- 
stances. The  defendants  were  indicted  for 
conspiring  to  strike  Whalley,  who  was  an  at- 
torney, off  the  roll.  The  bill  was  found  at  the 
Middlesex  sessions,  and  regular  notice  of  trial 

fiven  by  the  defendant.  A  certiorari  was  pro- 
uced  by  the  prosecutor  before  the  case  was 
called  on,  for  the  removal  of  the  indictment. 
Very  great  and  useless  expense  had  been  in- 
curred by  the  defendant's  witnesses  in  pre- 
paring for  trial  at  the  Middlesex  sessions,  as 
most  of  them  had  been  brought  from  the 
country.  The  prosecutor  rendered  this  ex- 
pense useless,  by  his  vexatious  proceedings, 
and  therefore  he  ought  to  be  compelled  to  re« 
imburse  the  defendant. 

A  rule  nisi  was  accordingly  granted. 

On  shewing  cause  against  Uiis  rule,  it  was 
contended  that  the  prosecutor  had  a  right  to 
remove  his  indictment  by  certiorari  at  any  time 
before  trial.  If,  in  consequence  of  the  exer- 
cise of  that  right,  the  defendants  had  been  put 
to  any  expenses,  the  Court  had  no  authority  to 
compel  the  prosecutor  to  re-iraburse  them. 

In  support  of  the  rule,  it  was  urged  that  the 
defendants  had  experienced  great  nardship  by 
the  harrassing  proceedings  of  the  prosecutor. 

Per  Curiam,  It  appears  to  us,  that  as  the 
certiorari  issued  legally  and  regularly,  the 
Court  cannot  interfere  to  make  the  prosecutor 
pay  any  costs  on  the  issue  of  it.  The  present 
rule  must  therefore  be  discharged,  with  costs. 

Rule  discharged  with  costs. — Rex  v.  Pasmun 
and  others,  T.  T.  1834.    K.  B.  P.  C. 


EJECTMENT. -'SERTICE   OF  DECLARATION. 

A  mistake  in  the  Christian  name  of  the  ten- 
ant in  possession  is  immaterial. 

This  was  a  motion  for  judgment  against  the 
casual  ejector.  The  service,  it  appeared,  was 
perfectly  regular  on  the  tenant  m  possession 
on  the  premises;  but  in  the  tenant's  notice 
the  name  of  "  Jacob"  was  substituted  for 
"  Sarah." 

Patteson^  J.,  thought  that  sufficient,  there- 
fore granted  the  rule. 

Rule  granted.— Z>o<?  d.  Folkes  v.  Roe,  T.  T. 
1834.    K.B.P.C. 
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SHERIFF. — RETURN   OF    WRIT. — PAYMENT 
INTO    COURT. 

Both  plaintiff'  and  defendant  have  a  right  to 
rule  the  sheriff  to  return  ihe  writ. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  sheriff  should  not  return  the  writ 
executed  by  him  in  this  case,  or  why  he  should 
not  pay  the  money  deposited  in  his  hands,  in 
lieu  of  bail,  into  Court.  The  facts  of  the  case 
appeared  to  be  these ;  that  the  defendant,  on 
bein^  arrested,  deposited  in  the  hands  of  the 
sheriff  the  amount  of  the  debt  claimed  by  the 
plaintiff,  and  10/.  for  costs,  pursuant  to  the 
43  Geo.  3.  The  sheriff  made  no  return  of  the 
writ,  nor  did  he  pay  the  money  into  Court. 
The  defendant  wisned  to  have  the  money  paid 
into  Court  to  abide  the  event  of  an  action,  and 
to  pav  in  19/.  more  for  costs,  pursuant  to  the  7 
&  o  Geo.  4,  c.  71.  This,  however,  he  could 
not  do  unless  the  money  was  paid  into  Court. 
The  plaintiff  had  not  ruled  the  sheriff  to  return 
the  writ,  and  there  was  every  reason  to  sup- 
pose he  would  not.  No  means,  therefore, 
existed  of  compelling  him  to  pay  the  money 
into  Court,  unless  the  defendant  were  per- 
mitted to  rule  him. 

Patteson,  J.  saw  no  reason  whv  the  defen- 
dant should  not  be  at  liberty  to  rule  the  sheriff 
to  return  the  writ,  as  well  as  the  plaintiff.  He 
therefore  granted  a  rule,  requiring  the  sheriff 
to  return  the  writ  or  bring  the  money  into 
Court. 

France  v.  Clarhson,  T.  T.  1834.  K.  B.  P.  C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — PRO- 
CEEDINGS BEFORE  THE  SHERIFF. 

In  case  of  an  issue  being  directed  to  be  tried 
be/ore  the  sheriff,  under  the  3^4  fFA, 
c,  42,  s,  n,  the  defendant  may  obtain 
judf^ment  as  in  case  of  a  nonsuit,  if  the 
flamtiffdoes  not  proceed  in  due  time  after 
issue  joined. 

A  rule  nisi  was  obtained  in  this  case  for 
judgment  as  in  case  of  a  nonsuit.  It  was  an 
issue  directed  by  a  Judge's  order,  under  3  & 
4  W.  4,  c.  42,  s.  17,  to  be  tried  before  the 
sheriff.  The  plaintiff  had,  after  issue  joined, 
neglected  during  two  terms  to  proceed  ac- 
cording to  the  course  and  practice  of  the  Court. 

On  shewing  cause  agamst  this  rule,  it  was 
contended  that  a  proceeding  before  the  sheriff 
could  not  be  considered  as  a  proceeding  ac- 
cording to  the  course  and  practice  of  the 
Court.  The  words  of  the  statute,  14  G.  2, 
c.  17,  "course and  practice  of  the  Court," 
must  be  taken  to  mean  the  course  and  practice 
of  the  Superior  Court. 

Cur,  adv.  vult, 

Patieson,  J.  referred  to  the  other  Judges  on 
this  subject,  and  they  were  opinion  with  him- 
self, that  all  proceedings  preparatory  to  the 
trial  of  the  issue  before  the  sneriff,  must  be 
considered  as  "  the  course  of  practice  of  this 
Court."  They  had  consequently  all  the  inci- 
dents connected  with  them.  The  defendant, 
therefore,  was  entitled  to  judgment  as  in  case 
of  a  nonsuit,  from  the  circumstance  of  the 


plaintiff  not  having  proceeded  within  the^^^^;^ 
terms  of  the  issue  loined. 

Rule  discharged,  on  a  peremptory  under- 
taking, the  plaintiff  to  pay  the  costs  of  the  day. 

Horwood  V,  Roberts,  T.  T.  1834.  K.  B.  P.  C. 


BUILDING  NEW  HOUSES  OF   PAR- 
LIAMENT AND  LAW  COURTS. 


We  learn  from  authority  on  which  we 
can  rely,  that  orders  have  been  given  by  tlie 
Government  to  repair  and  fit  up  the  late 
House  of  Lords  and  the  Painted  Chamber, 
for  the  use  of  the  two  Houses  of  Parliament ; 
but  that  the  reported  expense  of  30,000/.  is 
grossly  over-stated.  We  understand  the 
amount  will  be  comparatively  moderate. 

We  cannot,  however,  comprehend  the 
reason  of  pursuing  this  course,  unless  it  be 
that  the  use  of  St.  James's  Palace  has  been 
positively  refused,  and  that  a  few  thousand 
pounds  must  be  unavoidably  sacrificed  to 
procure  temporary  places  of  meeting  for  the 
ensuing  session,  during  which  the  determi- 
nation of  the  two  Houses  may  be  taken 
on  the  question  of  the  site  as  well  as  the 
plan  of  the  new  building.  If  the  site  be  a 
matter  of  doubt,  and  ^<t  expense  within 
moderate  bounds,  the  course  intended  to  be 
pursued  is  not  so  objectionable  as  it  at  first 
appeared,  for  wherever  the  Parliament  may 
sit  there  will  be  some  considerable  outlay  in 
adapting  rooms  to  suit  the  multifiuious 
business  of  legislation.  The  Government, 
indeed,  is  right  is  not  hastily  determining 
either  where  or  how  the  palace  of  the  legis- 
lature shall  permanently  be  built. 

In  the  mean  time— and  here  we  enter  on 
our  own  peculiar  province  relating  to  the 
profession — it  seems  absolutely  necessary 
that  the  Court  Rooms  at  Westminster,  with 
their  ofiices  and  chambers,  should  be  vacated 
before  the  meeting  of  Parliament,  for  the 
use  of  committees  and  the  ofiicers  of  the 
several  Houses.  If  this  be  not  done,  the 
cost  of  preparing  the  rooms  which  are  in- 
dispensable for  the  dispatch  of  business, 
will,  with  the  other  expenses,  much  exceed 
30,000/.  We  therefore  again  urge  the 
profession  to  bestir  themselves  in  the  pro- 
per quarters,  to  bring  about  a  removal  of  the 
Courts  from  Westminster  to  the  Inns  of 
Court.  For  the  present,  the  halls  of  those 
ancient  societies  will  answer  every  purpose, 
and  ultimately,  if  the  nation  wiU  not  erect 
a  suitable  College  of  Justice  for  the  admin- 
istration of  its  laws,  we  recommend  the 
Inns  of  Court  to  appropriate  part  of  their 
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large  revenues  towards  that  important  ob- 
ject. 

The  members  of  Parliament,  who  chiefly 
reside  westward,  may  find  it  convenient 
to  hold  their  sittings  at  Westminster  Hall 
or  St.  James's  Psdace;  but  we  are  quite 
sure  that  the  neighbourhood  of  Chancery- 
lane,  as  the  centre  of  this  vast  metropolis, 
is  the  spot  precisely  adapted  for  the  Courts 
of  Justice.  The  congregation  of  the  great 
body  of  lawyers  in  that  quarter  b  a  sufficient 
proof  of  its  convenience.  The  Rolls  Es- 
tate, including  the  garden,  occupies  two 
acres  of  ground,  and  as  the  Master  of  the 
Rolls  no  longer  resides  in  the  mansion,  and 
has  now  a  fixed  salary,  the  whole  of  this 
site  might  be  available  for  Courts  and 
Oflices. 

The  present  is  the  only  opportunity 
which  the  profession  is  likely  to  possess, 
at  once  of  accommodating  themselves  and 
benefiting  the  public ;  and  we  trust  they 
win  not  allow  it  to  escape.  We  are  well 
assured  that  the  Bar  in  general  is  desirous 
of  the  change,  and  that  several  of  the  Judges 
are  also  favourable  to  it.  Our  only  fear  is, 
that  whilst  all  branches  of  the  profession 
concur  in  its  propriety,  no  sufficiently  active 
measures  will  be  taken  to  bring  the  matter 
to  the  notice  of  Government.  This,  of 
course,  should  be  done  without  any  delay, 
in  order  that  no  preconceived  plan  may  be 
even  partially  approved^  and  thus  prejudice 
the  future  adoption  of  that  which  aeems  to 
combine  in  its  favour  so  many  advantages. 


SITTINGS  OF  THE  MASTER  OF 

THE  ROLLS. 

Michaelmas  lerm,  1834. 


Monflay 
Tuesday 

Wednesday 
Thursday 


Friday 


Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


FViday 


j4t  fTestminster. 
Nov.  3  I  Motions. 

^  ^  Petitions  in  the  Gene- 
(     ral  Paper, 
r  Pleas,*     Demurrers, 

5  J    Causes,  Further  Di- 

6  I    rections,    and  Ex- 
L  ceptions. 
^Consent  Causes  and 

Petitions,  and  Pleas, 
7s    Demurrers,  Causes, 
Further  Directions, 
L  and  Exceptions. 
8  r  Pleas,      Demurrers, 
lOj    Causes,  Further  Di- 
ll |    rections,    and  Ex- 
\2  L  ceptions. 
13  I  Motions. 

r Consent  Causes  and 
I  Petitions,  and  Pleas, 
14n  Demurrers,  Causes, 
I  Further  Directions, 
L  and  Exceptions, 


Saturday  .     15  .  Pleas,      Demurrers, 

Monday  '     ^M    Causes, Further  Di- 

Tuesday  .     18^  rections,    and    Ex- 

Wednesday  .        .19^    ceptions. 
Thursday     .        .    20 1  Motions. 

Consent  Causes  and 

I    Petitions,  and  PleaSf 
Friday  .    21  J    Demurrers,  Causes, 

I    Further  Directions, 

[^  and  Exceptions. 
Pleas,      Demurrers, 
Saturday  .    22j    Causes,  Further  Di- 

Monday  .    24^    rections,   and   Ex- 

'    ceptions. 
Tuesday  .    26  |  Motions. 

APTER  TERM, 

^t  the  Rolls  Court,  Chancery  Lane. 
Wedne«.ay.        .26{£frAlS: 
Thursday     .        .    27  |  Short  Causes. 

His  Honor  will  sit  at  Ten  o*Clock. 
The  Entrance  to  the  Rolls  Court  at  West- 
minster, faces  St.  Margaret's  Church. 


EXCHEQUER.— SITTINGS  IN  EQUITY. 

MICHAELMAS  TERM,  1834. 


Saturday,  Nov.  8th. — Petitions  under  Acts  of 
Parliament;  Tithe  Causes.  —  Mr.  Baron 
Aider  son. 

Fridav,  11  th.— Petitions;  Motions;  Paper  of 
Ueneral  Business. — ^Lord  Lyndhurst. 

Saturday,  1 5th.— Business  standing  over  from 
the  14th ;  Causes  (except  TiUie  Causes). 
— Lord  Lyndhurst, 

Tuesday,  18th. — Petitions ;  Motions ;  Paper 
of  General  Business.  —  Lord  Lyndhurst. 

Thursday,  20th. — Business  standins^  over  from 
the  18th;  Causes  (except  Tithe  Causes). 
— Lord  Lyndhurst. 

Saturday,  22d. — Petitions  under  Acts  of  Par- 
liament ;  Tithe  Causes.  —  Mr.  Baron  Al^ 
derson. 

Monday,  24th. — Motions,  and  Paper  of  Gen- 
eral Business. — Lord  Lyndhurst. 


ROLLS  COURT.— NOTICE  TO  SO- 
LICITORS. 


Solicitors  are  requested  to  deliver  to  the 
Secretary,  two  days  before  the  hearing, 
copies  or  the  following  papers : 

On  the  hearing  of — 

Causes,  the  Title  and  Prayer  of  the  BiU. 

Further  Directions,  the  Decree  and  Report. 

Eofceptions,  the  Report  and  Exceptions. 

Demurrer,  the  Bill  and  Demurrer. 

Plea,  the  Bill  and  Plea. 

Petition,  the  PeUtion. 

Causes  on  mils,  the  WiU. 
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ANSWERS  TO  QUERIES. 


Catnnum  EofD. 

MEDICAL  CHARGES.      VOL.  8,    P.  399. 

In  answer  to  the  auery  of  O.  N.,  I  would 
observe  that  by  the  bb  Geo.  3,  c.  J94,  s.  21, 
explained  ana  amended  by  6  Geo.  4,  c.  133, 
no  apothecary  can  recover  any  charges  claimed 
by  him  in  any  Court  of  Law,  unless  he  proves 
on  the  trial  that  he  was  in  practice  as  an  apo- 
thecary prior  to,  or  on  the  Ist  August,  1815,  or 
that  he  nas  obtained  his  certificate  to  practise 
from  the  Apothecaries'  Company.  ^.  B,, 
therefore,  not  having  obtained  such  certificate, 
nor  having  been  in  practice  at  the  time  stated, 
cannot  recover  either  for  his  attendance  or  the 
nostrum  applied.  If,  however,  the  case  is 
clearly  one  of  a  surgical  nature,  which  does 
not  appear  from  the  query,  we  must  then  look 
to  3  Hen.  8,  3.  11,  s.  1,  whereby  it  is  enacted 
that  no  one  shall  act  as  a  surgeon  mthin  the 
city  of  London,  or  seven  miles  round,  unless 
he  shall  be  examined  and  licensed  by  the 
College  of  Surgeons,  under  a  penalty  of  5/. 
per  month ;  and  from  this  it  is  manifest  that 
^,  B,,  by  practising,  is  liable  to  the  penalty ;  but 
inasmuch  as  the  statute  contains  no  prohibi- 
tory clause,  lam  of  opinion  that  ji.  B.,  though 
subject  to  the  penalty,  might  recover  for  his 
labour,  and  it  would  be  incumbent  upon  a  de- 
fendant, if  he  intended  to  avail  himself  of  the 
plaintiff  being  unlicensed,  to  prove  that  fact ; 
vid^  Gremaire  v.  Le  Ciere  Bois  f^ttlon,  2 
Camp.  143.  If  the  promise  were  reduced  to 
writing,  I  apprdiend  it  would  not  materially 
alter  the  case :  it  would,  it  is  true,  facilitate  the 
proof  of  A,  B.'s  services,  but  he  would  still 
remain  liable  to  the  penalty ;  or  if  the  case 
were  within  the  department  of  an  apothecary, 
then  I  submit  that  the  consideration  for  the 
promise  being  manifestly  illegal,  it  would  be 
insufficient  to.support  an  action. 

Genus. 

QUERIES. 


€omman  lain. 

INFANT — ARREST. 

Can  an  infant  be  held  to  bail  for  necessaries, 
where  the  debt  amounts  to  20/.  or  above  ?  or 
would  the  Court  discharge  him  on  entering  an 
appearance?  E.  S.  H. 

VALIDITY  OF  DEEDS. 

j4,f  by  indentures  of  lease  and  release,  pur- 
ports to  convey  freehold  property  to  B.,  and 
covenants  for  the  title.  It  afterwards  turns 
out  that  j4.  has  no  such  property  as  that  in- 
cluded in  the  deeds.  Can  B.  maintain  an  ac- 
tion, or  has  he  his  remedy  in  equity  against  A., 
upon  the  covenant  for  quiet  enjoyment  ?  Or 
is  there  a  distinction  where  a  deea  is  void  by 
reason  of  something  which  is  apparent  on  the 
face  of  it,  (in  which  case  B,  could  not  have 
any  relief,)  and  where  it  purports  to  convey 
property  which  Ihe  conveying  party  has  not  ? 

o.  W. 


THE  EDITOR'S  LETTER  BOX. 


LEGAL   ALMANACK. 

We  have  for  a  long  time  had  under  con- 
sideration the  plan  of  a  Legal  Almanack ;  and, 
at  the  suggestion  of  several  Subscribers,  as 
well  as  from  a  conviction  of  its  utility,  have 
now  determined  to  publish  it  immediatelv.  A 
considerable  part  of  the  work  is  already 
printed.  It  will  comprise — 1.  A  Calendar, 
adapted  peculiarly  for  the  use  of  Lawyers, 
giving  accurate  information  of  the  Hobdays 
kept  at  the  Law  Offices :  the  particular  Days  for 
transacting  various  kinds  of  Legal  business  ;  the 
commencement  and  conclusion  of  the  Terms  ; 
the  holding  of  Assizes,  Sessions,  &c.  2.  The 
hours  of  attendance  at  the  Common  Law  and 
Equity  Offices,  carefully  ascertained.  3.  The 
Terms  and  Returns  of  Writs.  4 .  The  Judges  and 
Officers  of  all  the  Courts,  including  tue  re- 
cent changes  and  appointments.  5.lSarri8ter8> 
with  the  date  of  their  Call,  and  regulations  of  the 
Inns  of  the  Court.  6.  Perpetual  Commissioners 
under  the  Fine  and  Recovery  Act.  7.  Members 
of  the  Incorporated  Law  Society.  8.  The 
Circuits.  9.  The  Quarter  Sessions ;  and 
various  other  Lists  and  Tables  of  professional 
utility. 

In  order  to  carry  the  information  of  all  the 
arrangements  in  the  Courts  and  Offices,  and 
the  appointment  of  Judges  and  Officers  down 
to  the  latest  time,  the  work  will  be  published 
in  two  parts.  The  first  will  probably  be  ready 
on  Saturday  next,  and  we  shall  be  glad  to  re- 
ceive any  suggestions  from  our  subscribers  in 
time  for  the  second  part. 

We  shall  probably,  in  our  next  number^  give 
an  outline  of  the  Introductory  Lecture,  de- 
livered by  Mr.  Wilde  at  the  Incorporated  Law 
Society,  the  subject  of  which  was  the  Study  of 
the  Law. 

We  thank  a  Correspondent  in  Somerset- 
shire for  a  list  of  the  Perpetual  Commissioners 
for  that  county,  and  will  insert  it. 

The  Letter  of  T.  B.,  on  the  Practice  at  the 
Judges*  Chambers,  shall  be  considered. 

The  Queries  and  Answers  of  Pi.  j  E.  j  I.  M. 
C. ;  B.  A.  Z. ;  Juvenis ;  M.J.  N. ;  R.  E.  S. ; 
*•  Spes ;"  and  M.,  have  been  received. 

Our  Correspondents  will  please  to  pay  the 
postage  of  their  Letters.  We  are  obliged  to 
adopt  a  general  rule  of  disallowing  the  pub- 
lisher's charges  in  this  respect. 

A  "  Solicitor  "  is  informed  that  his  Letter 
has  been  sent  to  the  proper  party,  and  we  are 
much  obliged  for  his  communication. 

In  the  case  of  JFVean  v.  Chaplin,  which  ap- 
peared in  our  last  number  but  one,  it  is  said 
Dy  our  Correspondent  J.  B.,  that  it  does  not 
sufficiently  appear  on  what  ground  the  de- 
fendant was  entitled  to  an  imparlance.  It 
was  surely  not  necessary  to  state  what  must  be 
within  the  knowledge  of  every  practitioner, 
namely,  that  according  to  the  olo  practice,  if 
a  plaintiff  declared  in  vacation,  the  defendant 
was  entitled  to  an  imparlance  till  the  next 
term. 
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Pertinet,  et  nescire  malum  est,  agiUmus. 


HORAT. 


THB  EVENTS  OF  THE  TERM. 


Skvbral  events  have  happened  in  this 
Tenn,  which  require  some  notice  from  us. 
We  take  them  in  their  order  of  date. 

The  library  belonging  to  the  Chancery 
Bar  was  much  injured  during  the  late  fire 
at  Westminster,  although  untouched  by  the 
fire.  It  was  formed  chiefly  by  the  private 
subscriptions  of  that  bar,  but  was  greatly 
assisted  by  Lord  Eldon.  It  contained  a 
good  collection  of  reports  and  text-books. 
On  a  representation  being  made  to  the 
Lord  Chancellor  on  the  subject,  on  the  first 
day  of  Term,  he  acknowledged  that  a  library 
was  a  necessary  appendage  to  the  Court, 
iind  mentioned  that  he  would  take  an  oppor- 
tunity of  applying  to  the  Chancellor  uf  the 
Exchequer  on  the  subject,  but  seemed  to 
express  some  doubts  of  the  success  of  his 
application.  The  whole  loss  is  estimated 
ooJy  at  one  hundred  and  fifty  pounds ;  and 
we  may  suggest,  and  we  do  it  in  good 
feeling,  that  this  would  be  no  bad  oppor- 
tonity  for  the  Noble  Lord  to  shew  his  good 
will  to  the  profession  by  supplying  the  de- 
ficiency. 

Mr.  Rolfe  has  been  appointed  Solicitor- 
General  ;  and  we  should  not  fEuthfiilly  repre- 
sent the  opinion  of  our  own  profession  if 
we  did  not  say  that  the  appointment  has 
been  viewed  with  some  surprise.  The 
learned  gentleman  has  long  enjoyed  the 
friendship  of  the  roost  active  member  of 
the  present  Cabinet,  and  we  presume  it  is 
to  this  that  he  has  chiefly  owed  his  eleva- 
tion ;  and  hr  be  it  from  us  to  say  that  he 
will  not  henceforth  prove  that  he  deserves 
it.     Many  instances  may  be  adduced<~Lord 
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Hardwicke  and  Sir  William  Grant,  are  the 
names  which  occur  to  us  the  most  readily 
— of  persons  comparatively  undistinguished 
before  their  promotion  to  this  very  office 
of  Solicitor- General,  who  have  afterwards 
acquired    the    greatest   reputation.      One 
other  reason  for  the  appointment  was  doubt- 
less the  political  opinions  known  to  be  en- 
tertained by  most  of  the  present  leading 
men  at  the  Equity  Bar.     It  is  greatly  to  the 
honour  of  these  gentlemen,  that  in  a  time 
when  there  is  no  want  of  political  subser- 
viency, the  present  Government  could  not 
obtain  the  services  of  the  five  most  eminent 
equity  leaders.    They  being  excepted,  it  is 
probable,  if  an  equity  Solicitor- General  was 
considered  necessary  by  the  Government, 
that  it  could  not  have  chosen  better  than  it 
has  done.     It  is  a  mistake,  however,  to  sup- 
pose that  the  two  chief  law  officers  of  the 
Crown    must  be    selected  from   different 
bars.     Many  familiar  instances  may  be  ad- 
duced of  the   contrary.     Thus,    Sir  John 
Scott,  Attorney- General,  and  Sir  John  Mit- 
ford.  Solicitor- General,    both  belonged  to 
the    Equity  Bar.     Sir    William  Garrow, 
Attorney-General,   and  Sir  Samuel  Shep- 
herd, Solicitor- General,  both  belonged  to 
the  Common  Law  Bar,  and  many  other  in- 
stances might  be  cited.    Besides  the  Attor- 
ney and  Solicitor- General,  the  present  Go- 
vernment will  be  further  assisted  by  the  ser- 
vices of  the  present  Master  of  the  Rolls, 
who,  retaining  his  seat  in   the  House  of 
Commons,  will  probably  speak  on  all  matters 
within  his  province.     His  able  address  on 
moving  for  a  committee  on  the  libel  laws, 
we  noticed  at  the  time  that  it  was  made,* 
and  this  important  subject  will,  we  hope, 

*  See  7  L.  O.  434. 
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still  continue  to  receive  hits  consideration, 
both  in  the  preparation  of  the  bill,  smd  its 
conduct  throuj^h  Parliament.  Some  exer- 
tion has  already  been  made  on  the  subject 
of  the  removal  of  the  Courts  of  Law  and 
Equity  from  Westminster.  The  profession 
is  universally  friendly  to  it;  we  have  not 
heard  a  dissenting  voice,  and  we  would 
venture  to  point  out  to  the  Lord  Chancellor 
ifaat  he  has  here  another  opportunity  of 
making  himself  popular,  by  furthering  the 
general  wish  in  this  respect.  Some  fur- 
tiier  allusion  to  the  subject  will  be  found  in 
another  part  of  this  number. 

The  peculiar  ^X^pe  of  the  Equity  Bar, 
which  we  have  already  hinted  at,  would  seem 
to  call  for  a  further  creation  of  King's 
Counsel,  and  several  names  have  been  men- 
tioned. The  only  appointment  actually 
made  at  the  time  this  is  written  is,  however, 
quite  uninfluenced  by  this  feeling.  Mr. 
Preston  has  long  merited  distinction,  and  we 
record  with  pleasure  that  the  fyydj  of  Con- 
veyancing Counsel  are  much  indebted  to  the 
present  Ch^ceUor  for  conferring  this  ho- 
nour on  two  of  their  body,  Mr.  Charles  Butr 
ler  and  Mr.  Preston.  We  know  that  it  has 
been  frequently  contemplated  to  confer 
rank  on  some  of  the  members  of  this  class 
of  the  profession.  Mr.  Serjopnt  Scriven 
was  appointed,  we  believe,  in  accordi^ce  with 
this  &eling,  and  we  know  that  Lord  Lynd- 
hurst  intended  to  have  taken  some  further 
steps  in  the  i^atter,  had  he  continued  in  office. 
^  distribution  of  a  fair  portion  of  the  honours 
of  the  profession,  is  pot  only  due  to  the  body 
of  Conveyancing  Counsel,  from  their  learn- 
ing, respectability,  and  numbers^  but  would 
be  attended  with  benefit  to  the  public,  in 
still  further  raising  this  class  of  professional 
men.  We  beg  tp  repeat  our  satisftustion  at 
this  promotion,  which,  while  it  does  but 
justice  to  the  learned  individpal  oa  whom  it 
Is  conferred,  also  reflects  credit  on  the.  whple 
class  to  which  he  more  peculiaily  belongs.. 


THE  LAW  OF  CONTRACTS. 


WaAT  AGRBBMBKTS    l^TTST   BB    IN   WI^ZTZKO. 

Ik  the  present  article  we  pn>oeed  to-  shew 
what  other  agreements,  besides  those  men- 
tioned in  a  former  article,^  are  required  to 
be  in  writing.  The  next  species  men- 
tioned in  the  Statute  of  Ftauds  are  con- 
tracts or  sales  of  lands,  tenements,  or  heredi- 
ments,   or  any  interest  in  or  concerning 

•  8L.O.p.48I.  * 


them.^  The  enactment  itself  is  phun,  tmt 
whether  an  interest  is  an  interest  in  landst 
or  in  goods  and  chattels,  is  often  a  nice 
question,  and  hence  much  difficulty  arises 
as  to  its  practical  application.  A.  goes  over 
the  lands  of  B.,  and  purchases  of  him  suc- 
cessively grass,  hops,  turnips,  potatoes,  and 
trees  there  growing.  Is  it  a  purchase  of  an 
interest  in  lands,'  or  in  goods  and  chattels  ? 
It  may  be  either ;  and  we  will  endeavour  to 
shew  what  circumstances  chiefly  determine 
this  question. 

By  the  latest  cases  it  seems  to  be  settled, 
that  where  there  is  to  be  no  delivery 
till  the  crop, — whatever  it  may  be, — is  cut 
or  gathered,  it  is  a  sale,  not  of  an  interest  in 
land,  but  of  goods  and  chattels.  In  Smith 
V.  Surman,^  the  plaintiff,  the  proprietor  of  a 
coppice,  had  ordered  some  ash-trees  to  be 
felled,  and  iirhilst  this  ^as  being  done, 
the  defendant  came  and  purchased  them, 
but  afterwards  refused  to  take  them:  the 
Co^rt  held  it  a  contract,  not  for  an  interest 
in  hmd,  but  for  the  produce  of  Xi^  treef 
when  severed,  from  the  freehold,  and  cqn- 
verted  into  goods  and  chfittek.  It  ia  a 
strong  circumstance  in  this  ease,  that  it  was 
a  ^ile  of  "timber"  by  the  foot,  and  that 
the  trees  were  to  be  felled  by  the  owner; 
but  Mr.  Justice  Littledaie  thought  it  would 
have  mi^e  no  diiFerence  h^d  the  Ifc^cgain 
been  tjifX  th^y  should  be  felled  by  th^  pur- 
chaser. "  If  in  this  case,"  ^d  the  learned 
Judge,  "  the  contract  had  been  for  the  sale 
of  the  ire(f8,  with  a  specific  liberty  to  enter 
the  land  to  cut  theip,  I  think  it  would  not 
have  given  him  an  interest  in  laz^d  within 
the  meaning  of  the  statute.  The  objeel;  of 
a  p^rty  who  sells  timber  i^,  not  to  give  this 
vendor  any  interest  in  hi^  lai^d,  bpt  to  pass 
him  an  interest  in  the  trees  when  Uiey 
become  goods  ax^d  chattels."  And  Parke, 
J.,  said,  "The  defendant  could  take  iu> 
interest  in  the  land  by  this  contract,  because 
hp  could  not  acqu^e  any  {^operty  ia  the 
trees  till  they  were  feUed."  In  jflvansy. 
Roberts,  *  the  contract  was,  "  for  a  cover  of 

*  See  the-8^.  ?  L.  O.  p.  481,  n.  (b) 
«  The  practical  importance  of  this  distinc- 
tion  will  be  better  understood  when  we  treat  of 
contracts  relating  to  goods  and  merchanctize, 
which  are  alfo  required  to  be  in  writinr  :  we 
mi^y.  however,  ob«erve,  that  it  mainly  depends 
on  thf9, — that  a  contract  relating  to  an  interes 
in  Iliads  cunnot  be  enforced  under  any  c|r 
cumstfincet^  unless  it  is  in  writing ;  wherea 
there  are  special  circumstances  under  which 
contracts  relating  to  ^oods  mav  be  enforc^, 
thouffh  they  have  not  been  put  into  writing. 

<»  6  B.  &  C.  829. 
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fotiloet^'' i»Udi  weie  to  be  tamed  up  by  the 
fbrntstt,  the  BeBer:  the  Caurt  held  this 
alao  not  a  aak  of  any  interest  in  knds. 
*'  Hie  effect  of  the  contract"  {per  Bayley  J.) 
••ifas  to  give  the  buyer  a  right  to  all  the 
potatoes  which  a  given  quantity  of  land 
BhoakL  produce,  but  not  to  ^ve  him  any 
light  to  the  possession  of  tiie  land ;  he  was 
■lerely  to  have  the  potatoes  delivered  to 
kim  when  dieir  grow^  was  complete.*  In 
Parker  Y.  Sianiland^  the  contract  was  for 
the  purchase  of  a  dote  of  potatoes— about 
two  acres— at  so  much  per  sack,  and  not 
the  seller  as  in  the  last  case,  but  the  defen- 
dant»  the  buyer,  was  to  tidce  them  out  of 
die  ground,— and  that  imme^atdy:  the 
CkMirt  thought  it  not  a  sale  of  an  interest  in 
Ittid.  "  The  land  here  was  considered  as  a 
mere  warehouse  (per  Bayley  J.)  for  the  po- 
tatoes till  the  defendant  could  remove  them, 
which  he  was  to  do  immediately/'  In 
Wmrwick  v.  Bruce  fi  a  contract  for  three  acre$ 
of  potatoes  at  so  much  per  acre — not  as  in 
the  last  case,  at  so  much  per  sack— >to  be 
d^g  np  by  the  plaintiff,  the  purchaser,  was 
construed  in  the  same  manner.  If  {per 
hari  Eilenborough)  this  had  been  a  contract 
oonfenring  an  eaclnsive  right  to  the  land, 
for  the  purpose  of  making  a  profit  of  the 
grwoing  tmrfaee^  it  would  be  a  contract  for 
tiie  sale  of  an  interest  in  or  concerning 


*  In  the  course  6f  a  very  Ion/;  jud^^ent, 
Mt,  Justice  Bayhy  said  that  the  opinion  de- 
livered by  Chief  Jastiee  Mamfield,  in  Emmer- 
mm  V.  Metlle^  2  Taunt.  38,  was  at  variance  with 
the  above  judgment :  ''But/'  saki  the  learned 
Judge,  *'  it  was  not  ueeesary  in  that  case  for 
the  Court  to  decide  the  question  upon  the 
fourth  section  of  the  Statute  of  Frauds,  for  the 
contract,  being  slfned  by  the  auctioneer,  as 
the  agent  of  the  buyer,  was  equallv  bmding 
whetMr  it  was  for  a  sale  of  goods  and  cbatteb 
or  of  an  interest  in  land."  And  secondly, — 
"The  ground  of  the  Lord  Chief  Justice's 
opiaionas  to  the  contract  giving  the  purchaser 
an  interest  in  the  land,  was  that  the  case  could 
not  be  distinguished  from  that  of  fFaddingion 
V.  Briiiuw,  2  Bos.  &  Pul.  452  :"  an  opinion 
shewn  by  the  learned  Judge  to  be  scarcely 
temd^le.  Thvs  iropagoed,  the  case  of  Emmer^ 
Mom  V.  Heelis,  cannot,  we  think,  be  considered 
any  longer  as  an  extant  authority.  The 
case  was  this ;  the  plaintiff  put  up  to  public 
anction,  in  several  lots,  a  crop  of  turnip«  then 
growii^  on  the  land.  The  defendant,  by  bis 
acent,  attended  at  the  sale,  and  being  the 
httltest  bidder  for  twenty-seven  lots,  was  de- 
iSrtd  to  be  the  purchaser,  and  the  name  of 
the  deftadant  was  written  in  the  sale  bill  oppo- 
site to  each  narticnlar  lot  for  which  he  had 
been  declared  the  highest  bidder. 

f  11  East,  362. 
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knds.  But  here  is  a  contract  for  the  sale 
of  potatoes  at  so  much  per  acre;  the  pota- 
toes are  the  subjeQt-matter  of  the  sale ;  and 
whether  at  the  time  of  sale  they  were 
covered  with  earth  in  the  field,  or  in  a  box, 
still  it  was  a  sale  of  a  mere  chattel  ^  It 
falls,  therefore,  within  the  case  of  Parker 
r.  Stanihmd.^  In  Watts  v.  Friend,^  tlie 
contract  wastiiat  the  plaintiff  should  famish 
the  defendant — and  he  did  so— with  ttirrnp- 
seed,  to  be  sown  on  the  defendant's  land, 
and  that  the  defendant  should  sell  the 
plaintiff  the  whole  of  the  seed  raised  there- 
from, at  so  much  a  bushel.  Lord  Tenterden 
said,  "  According  to  good  common  sense, 
tiiis  must  be  considered  as  substantially  a 
contract  for  goods  and  chattels,  for  the 
ttnng  agreed  to  be  delivered  would,  at  the 
time  of  delivery,  be  a  personal  chattel. 
In  Donellan  v.  Read,  ^  improvements  made 
by  the  landlord  in  premises  alnady  demised, 
and  for  which  the  tenant  was  to  pay  51.  a 
year  in  addition  to  his  former  rent,  were 
held  not  to  constitnte  an  interest  in  land, 
because  the  interest  of  the  tenant  was 
created  by  the  previous  demise,  and  con- 
tinued the  same  under  that  demise  aftdr  the 
improvements . 

We  lAyv  come  to  the  consideration 
of  the  eases  in  which  the  Court  held 
an  interest  in  knd  to  be  ttre  subject- 
matter  of  the  contracts  in  question.  In 
Crosby  v.  WaiMworih,  ^  tiie  plaintiff,  on  the 
6th  of  June,  purchased  verbally  of  tiie  de- 
fendant a  crop  of  "  mowing  grass,"  growing 
on  a  .dose  belonging  to  the  defendant ;  no 
time  wan  fixed  for  its  being  cut,  but  it  was 
to  be  cut  and  made  into  lucy  by  the  plain- 
tiff, the  buyer.  On  the  2d  of  July  the  de- 
fendant told  the  plaintiff  he  should  not 
have  it,  and  afterwards  prevented  him 
from  ti^ng  it.  The  plaintiff  therefore 
brought  an  aedon,  and  in  one  count  de- 
ckr^  ^ibr -trespass  to  the  land,  and  in 
another  for  the  asportavit  of  the  grass  and 
hay  tpih  goods  and  chattels.  The  Court 
held,  that  tmder  the  agreement  stated,  the 
plaintiff  would  be  entitled  "  to  the  exclusive 
enjoyment  of  tiie  crap  growing  on  the  land 
during  the  proper  period  of  its  fuU  growth, 
and  t£at  until  it  was  cut  and  carried  away 
he  might  maintain  trespass  against  any  per- 
son doing  the  acts  complained  of:"  that 
consequently  the  contract  was  for  an  in- 


^  Growing  potatoes  are  emblements,  and  go 
not  to  the  heir,  but  to  the  executor. 
^  Seeftf/H^. 

i  lOB.  ac.44e. 
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tere&t  in  land»  and  ought  to  have  been  in 
writing.  Mr.  Justice  Bayley,  in  Evans  v. 
Roberts, "  made  the  following  remarks,  in 
support  of  this  decision  : — "  In  Crosby  v. 
Wadsworth,  the  buyer  did  acquire  an  in- 
terest in  the  land  ;  for,  by  the  terms  of  the 
contract,  he  was  to  mow  the  grass,  and  must 
therefore  have  had  the  possession  of  the 
land  °  for  that  purpose.  Besides,  in  that 
case  the  contract  was  for  the  growing  grass, 
which  is  the  natural  and  permanent  pro- 
duce of  the  land,  renewed  from  time  to 
time  without  cultivation.  Now,  growing 
grass  does  not  come  within  the  description 
of  goods  and  chattels,  and  cannot  be  seized 
as  such  under  a  fi,  fa. ;  it  goes  to  the  heir, 
and  not  to  the  executor ;  but  growing  pota- 
toes come  within  the  description  of  em- 
blements, and  are  deemed  chattels,  by 
reason  of  their  being  raised  by  labour  and 
manurage ;  they  go  to  the  exeoutor  of  the 
tenant  in  fee  simple,  although  they  are 
fixed  to  the  freehold,  and  they  may  be  taken 
in  execution  under  a  fi.  fa,  as  goods  and 
chattels." 

In  the  case  of  Scoral  v.  Boxall,^  which 
was  also  an  action  of  trespass,  for  cutting 
and  carrying  away  underwood,  which  the 
plaintiff  had  purchased  verbally  of  the  de- 
fendant, and  which  he  was  to  cut  down, 
but  when,  or  in  what  stage  of  its  growth, 
was  not  stipulated,  the  Court  held  the  sale 
a  sale  of  an  interest  in  land,  drawing  the 
distinction  above  described  by  Mr.  Justice 
Bay  ley,  between  things  raised  by  industry 
and  tilings  which  give  no  annual  profit, 
which,  as  part  of  the  inheritance,  go  to  the 
heir,  not  to  the  executor. 

In  the  Earl  of  Falmouth  v.  Thomas.v  the 
defendant  took  a  farm  of  the  plaintiff,  upon 
which  there  were  some  crops  of  com  and 
turnips,  and  upon  it  also  certain  work  had 
been  done  and  certain  materials  expended ; 
and  the  defendant  agreed  verbally  to  pay 
the  plaintiff  for  these  crops,  and  f^r  the 
labor  and  materials,  according  to  a  valu- 
ation. The  Court  of  Exchequer  held  this 
an  agreement  for  an  interest  in  land,  and 
that  it  ought  to  have  been  in  writing.  The 
declaration  contained  a  count  for  the  crops, 
and  a  count  for  the  work  and  labour.  Per 
Lord  Lyndhurst. — "  The  question  is,  whe- 
ther these  counts  are  founded  upon  a  con- 
tract for  an  interest  in  land.     At  the  time 

»  Suprh. 

n  And  the  plaintiff  himself  assumed  this  to 
be  the  true  meaning  and  effect  of  the  contract, 
by  declaring  in  trespass,  quareclausum  f regit, 

o  1  Yo.  &  Jer.  396. 
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when  each  of  these  contracts  upon  which 
the  plaintiff  sues,  is  stated  to  have  been 
made,  the  crops  were  growing  upon  the 
land,  the  defendant  was  to  have  had  the 
land  4  as  well  as  the  crops  ;  and  the  work, 
labour,  and  materials  were  so  incorporated 
with  the  land  as  to  be  inseparable  £rom  it. 
The  defendant  would  not  have  the  benefit 
of  the  work,  labour,  and  materials,  unless 
he  had  the  land ;  and  we  are  of  opinion  that 
the  right  to  the  crops,  and  the  benefit  of 
the  work,  labour,  and  materials,  were  both 
of  them  an  interest  in  the  land."  The  case 
of  Mayfield  v.  Wadsley,  was  similar  as  to 
growing  crops;  and  this  decision  may  be 
considered  as  proceeding  on  the  following 
grounds,  stated  in  that  case  by  Mr.  Justice 
Littledale :  "  I  think  that,  in  effect,  this 
was  a  contract  relating  to  the  sale  of  an 
interest  in  land.  If  the  giving  up  of  the 
land  was  any  part  of  the  consideration  for 
the  defendant  agreeing  to  take  the  wheats 
which  was  then  sown  in  the  land,  the  wheat 
must  be  considered  as  part  of  the  land  it- 
self. It  is  true,  that  in  some  cases  there 
may  be  a  contract  for  the  growing  crops, 
independently  of  the-  land  itself;  but  where 
the  land  is  agreed  to  be  sold,  and  the  ven- 
dor takes  from  the  vendee  the  growing 
crops,  the  latter  are  considered  part  of  the 
land.  Most  of  the  cases  where  this  ques- 
tion has  arisen,  were  upon  contracts  for 
growing  wheat,  potatoes,  and  things  of  that 
nature,  distinct  from  any  letting  of  the 
land :  here,  on  the  contrary,  the  agreement 
did  not  relate  to  the  mere  sale  of  the  pro- 
duce of  the  land." 

We  hope  we  have  succeeded,  in  the 
above  remarks,  in  shewing  what  is,  and 
what  is  not,  an  interest  in  lands,  within 
the  meaning  of  the  statute  ;  and  in  conclu- 
sion we  wiU  briefly  notice,  and  endeavour 
critically  to  appreciate,  the  cases  which  tend 
to  embarrass  this  question.  One  is  the 
case  of  Emmerson  v.  Heelisf  as  to  which, 
the  judgment  of  the  Court  of  Common 
Pleas  was  different  from  that  of  the  Court  of 
King  8  Bench,  subsequently,  upon  Evans  v. 
Roberts,  which  was  not  distinguishable  from 
it.  We  refer  our  readers  to  our  note  on 
the  former  case ;  and  will  remark  no  fur- 
ther upon  it,  than  that  we  consider  it  a  case 

4  The  defendant  had  had  the  crops,  and  the 
benefit  of  the  materials  and  work  and  labour, 
and  therefore  was  liable  to  pay  for  them,  not 
accordin/sr  to  the  contract,  for  that  was  not  in 
writing ;  but  according  to  their  value,  which 
might  have  been  recovered  in  this  action,  had 
there  been  a  quantum  meruit  count  in  the  de« 
daration. 
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na  longer  of  any  authority.  Another  case 
tending  to  embarrass,  is  that  of  Waddington 
V.  Brtsttno  ^  for  though  Mr.  Justice  Bay  ley 
distinguished  it  from  Bmmerson  v.  Heelis — 
on  the  authority  of  which  it  was  decided  -* 
and  thereby  seemingly  preserved  it,  whilst  he 
impugned  the  authority  of  the  latter;  yet 
really,  both  ^m  the  remarks  of  the  learned 
Judge  himself,  and  from  a  comparison  with 
subsequent  decisions,  that  case  seems  to  us 
to  retain  little  or  no  force  as  an  authority. 
The  case  was  an  agreement  ^  between  the 
plaintifis,  to  buy,  and  A,  B,,  whom  the 
defendants  represented,  to  sell,  all  the  hops 
then  growing  on  twenty- two  acres  of  land, 
at  so  much  per  hundred  weight,  to  be  picked 
and  delivered  by  the  seller.  The  written 
agreement  to  this  effect  was  put  in ;  but 
it  was  not  stamped,  nor  did  it,  according  to 
the  then  Stamp  Act,  require  a  stamp,  if  it 
was  an  agreement  for  the  sale  of  goods, 
wares,  and  merchandize  ;  and  that  was  the 
question.  Heath,  J.  thought  that  the  sub- 
j^t  matter  of  the  agreement  must  be  taken 
with  reference  to  the  time  when  the  con- 
tract was  made— a  rule,  it  may  be  observed, 
the  reverse  of  that  adopted  by  Lord  Tenter- 
den  and  the  Court  of  King's  Bench,  in  the 
recent  case  of  Watts  v.  Friend ;  and  as  the 
hops  were  not  then  in  esse,  he  and  Mr. 
Justice  Rooke  thought  it  not  a  sale  of  goods ; 
while  the  Lord  Chief  Justice  (Alvanley) 
thought  it  a  sale  of  goods,  and  something 
more;  and  Mr.  Justice  Chamhre  thought 
that  the  vendee  had  under  it  an  interest  in 
the  produce  of  the  vendor's  land — evidently 
meaning  an  interest  in  the  land;  though 
an  interest  in  the  produce  of  land— the  ex- 
pression used— may  be  an  interest,  not  in 
the  land,  but  merely  in  goods  and  chattels. 
Our  readers  will  therefore  perceive  that 
there  are  several  infirmities  in  this  case  : 
first,  the  Judges  by  whom  it  was  decided 
were  of  different  opinions.  Secondly,  the 
opinions  of  two  of  them  were  expressed 
with  such  vagueness,  uncertainty,  and  im- 
predsion,  that  it  cannot  safely  be  predicated 
what  were  their  opinions.     Thirdly,  taking 


•  2  Bob.  &  Pul.  452. 

*  The  agreement  was  as  follows  :  "  Agreed 
this  13th  of  November,  1799,  to  give  the  un- 
dermentioned gentlemen  at  the  rate  of  10/. 
per  hundred  weight  for  the  quantities  of  hops 
as  attached  to  their  respective  names,  to  be  m 
pockets,  and  delivered  at  Whitstable. 

'WUHam  Francis,  all  his  growth,  about  23 

acres. 
Henry  Simmons,  do.  22.*' 
(Hen%.  followed  several  names,  with  their  re- 
spective quantities.) 

(Signed  by  the  purchaser.) 


the  state  of  the  subject  matter  at  the  time 
of  the  making  of  the  contract  as  the  crite- 
rion of  its  being  a  sale  of  goods  or  not — as 
was  done  by  the  two  other  Judges — is  not 
the  rule  of  common  sense,  according  to 
Lord  Tenterden,  nor  of  law,  according  to 
the  latest  decisions.  And  fourthly,  though 
Mr.  Justice  Bayley  had  considered  it  most 
elaborately,  he  carefully  forbore  to  counte- 
nance the  opinion  of  its  being  a  sale  of  an 
interest  in  land — the  effect  to  which  the 
case  is  commonly  quoted'* — though  he  agreed 
it  was  not  a  sale  of  goods  and  chattels,  sup- 
posing that  expression  to  apply  only  to 
things  in  esse.  The  last  case  of  this  kind 
which  we  shall  notice  is  Mayfield  v.  Wad- 
sleyj  which  also  has  the  infirmity  of  not 
having  been  viewed  from  one  common 
point,  and  of  having  been  decided  on  differ- 
ent grounds,  by  the  different  Judges.  It 
was  a  sale  of  growing  crops  to  a  purchaser, 
who,  as  iR  the  case  of  the  Earl  of  Falmouth 
V.  Thomas,  at  the  same  time  took  possession 
of  the  land  under  the  seller :  the  contract 
as  to  the  crops  was  distinct  from  that  as  to 
the  transfer  of  the  land;  and  some  dead 
stock  also  was  purchased  at  the  same  time 
by  the  defendant.  Abbott,  C.  J.  thought, 
that  inasmuch  as  the  defendant  had  had  the 
crops,  tbe  plaintiff  would  be  entitled  to  re« 
cover — if  not  according  to  the  contract,  nor 
in  that  action— at  least  in  another  declara- 
tion upon  a  count  *'  stating  that  the  de- 
fendant was  indebted  fon  the  value  of  crops 
sown  by  the  plaintiff  on  land  in  his  posses- 
sion, and  which  the  defendant  was  edlowed 
to  take,  and  for  which  he  promised  to  pay :'' 
from  which  the  inference  is  plain,  that  the 
Chief  Justice  thought  the  growing  crops  in 
that  case— as  did  also  Mr.  Justice  Little- 
dale^ — an  interest  in  land,  and  that  the 
agreement  ought  to  have  been  in  writing ; 
though  at  the  same  time  he  thought  the 
Court  ought  not  to  reduce  the  damages, 
because  the  final  result  would  be  the  same, 
with  only  the  additional  expense  of  a  second 
action.  The  opinion  of  Bayley  and  Holroyd, 
J  J.  differed ;  but  what  is  material  for  our 
purpose  is  to  remark,  that  the  opinion  of 
the  two  other  Judges  as  to  the  point  above 
stated,  have  been  substantially  adopted, 
without,  however,  a  formal  recognition  of  it 
by  the  Court  of  Exchequer,  in  a  recent  case 
already  mentioned.* 

Having  now  stated  what  is,  and  what  is 
not,  an  interest  in  land,  and  removed  the 


»  Chitty  on  Contracts,  241. 
▼  3  B.  &  C.  367. 
^  See  supra. 

»  Earl  of  Falmfjuth  v.  Thomas,  sUpra. 
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difficulty  arising  from  the  want  of  a  critical 
appreciation  of  the  few  cases  which  seem  to 
unsettle  the  question,  we  have  only  further 
to  remark  upon  this  head,  that  every  con- 
tract for  the  sale  7  of  lands,  or  any  interest 
in  lands,  must  be  in  writing,  except  only 
sales  under  the  decree  of  a  Court  of  Equity, 
which  have  been  constructively  excepted 
from  the  statutory  provision,  on  the  pre- 
sumption, that  not  sales  of  a  judicial  kind, 
but  only  sales  between  party  and  party 
were  intended  by  that  expression  in  the 
statute.  And  here  we  must  beg  of  our 
readers  the  indulgence  of  a  rest  till  some 
future  number,  when  we  will  shew  the 
remaining  agreements  required  to  be  in 
writing. 


CHANGES    MADE     IN    THE     LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 
No.  IX. 


PRACTICE  AS  TO   ATTACHMENTS. 


TBB   ACT  FOR  ABOLISHINO  eAPITAL  PXTNIBH- 
MBKT  rOB    BETUBNXNG    FROM    7BAN8POB* 

TATXOir.     4  &  5  W.  4,  c.  67. 

Tbb  following  is  the  remaining  act  of  the 
last  Session  of  Parliament,  having  for  its 
object  the  amelioration  of  the  Criminal 
Code.  It  refcites  that  by  the  5  G.  4.:c.  64, 
$  22,  it  is  enacted,  that  if  any  offender  who 
should  have  been  ordered  to  be  transported, 
or  who  should  have  agreed  to  transport  him- 
self, either  for  life  or  any  number  of  years, 
should  be  afterwards  at  large  within  any 
part  of  his  Majesty's  dominions,  without 
some  lawful  cause,  before  the  expiration  of 
the  term  for  which  such  offender  should 
have  been  ordered  to  be  transported,  or 
should  have  so  agreed  to  transport  himself, 
every  such  offender  so  being  at  large,  being 
thereof  lawfully  convicted,  should  suffer  death 
as  in  cases  of  felony  without  benefit  of  cler- 
gy :  and  it  enacts,  that  so  much  of  the  re- 
cited act  as  inflicts  the  punishment  of  d^ath 
upon  persons  convicted  of  any  offience  therein- 
before specified  shall  be  repealed ;  and  that 
every  person  convicted  of  any  ofiRence  above 
specified  in  the  said  act,  or  of  aiding  or 
abetting  the  commission  thereof,  shall  be 
liable  to  be  transported  beyond  the  seas  for 
his  or  her  natural  life,  and  previously  to 
transportation  shall  be  imprisoned,  wiUi  or 
without  hard  labour,  in  any  common  gaol, 
house  of  correction,  prison,  or  penitentiary, 
for  any  term  not  exceeding  four  years. 


T  Sales  by  auction.  Kenw^rthy  t.  Schofield, 
4  D.  &  R»559;  2  B.  &  C.  947.  Blaydan  v. 
Bradb€ar,\2yes.A^ 


Some  confusion  has  been  caused  in  the  prac- 
tice, with  respect  to  obtaining  attachments  by 
certain  decisions  coueemieg  the  species  of  ser- 
fice  which  is  necessary  to  obtain  them.  Ac- 
cording to  the  dd  practiee,  in  order  to  bring  a 
party  into  contempt  it  was  necessary  that  the  ' 
rule  should  be  personally  served,  and  the  ori- 
ginal at  the  same  time  shewn  to  him. 

In  two  cases  {.Anon,  1  Chit  Rep.  hO\in  re » 

gent,,  1 D.  &R.  529),  the  Court  of  King's  Benck 
decided,  that  they  could  not   dispense  with 
personal  service  of  the  Master's  aliocatur  for 
costs  with  a  view  to  an  attachment,  on  an  atfida- 
vit  which  states  that  Che  defendant  keeps  out 
of  the  way  to  avoid  being  served.    In  con- 
formity with  these  decisions  was  the  practice 
of  the  Courts  until  the  deci^n  of  the  ease  oi 
Green  v.  Prosser,  (2  Dowl.  Prac.  Cas.  99.) 
In  that  case  an  application  was  made  to  obtain 
an  attachment  for  not  paying  a  sum  of  money 
pursuant  to  a  rule  of  Court,  without  personal 
service,  under  these  peculiar  circumstances: 
Two  bills,  for  business  done  by  an  attorney, 
were  taxed  by  the  Master.    On  the  taxation  it 
was  found  that  the  client  had  paid  more  than 
he  uu^ht,  to  the  extent  of  62/. ;  this  he  was 
requested  to  refund,  but  no  payment  was  made 
by  him.    The  order  for  taxing  was  then  made 
a  rule  of  Court,  and  a  time  was  appointed,  for 
the  purpose  of  serting  the  attorney  with  it. 
In  support  of  the  application,  an  affidarit  was 
made,  stating  that  several  calte  had  been  made 
and  expedients  tried,  in  order  to  serve  the  rule, 
but  without  success.    It  was  further  sworn, 
that  the  deponents  verily  believed,  that  the  at- 
torney kept  out  of  the  way  to  avoid  being 
served.    The  attorney's  clerks,  however,  de- 
nied anv  knowledge  of  the  calls  in  question 
having  been  made  at  their  employer's  cham- 
bers, and  the  attorney  himself  swore,  that  his 
reason  for  not  keeping  the  appointment  was 
his  being  in  a  bad  state  of  health.    In  that 
case  it  was  urged,  that  the  Court  had  no  power 
to  interfere  by  attachment,  where  there  had 
been  no  personal  service  of  the  rule,  the  dis- 
obedience to    which  constituted  the  allied 
contempt    The  above  cases  were  cited,  as 
well  as  an  unreported  case,  in  which  Mr.  Jus- 
tice  Patteson  stated,  on  a  similar  ap{^ieatioa^ 
that  he  had  searched  for  precedents  for  such  a . 
proceeding,  but  had  found  none.    Lord  Lifnd^ 
kynt,  however,  observed,  that "  all  these  cases 
depend  upon  their  own  particular   circum- 
stances.   On  a  subsequent  day,  after  taking 
time  to  consider,  his  Lordship  said,  ''that 
nothing  but  a  very  strong  case,  established  to 
the  satisfaction  of  the  Court,  could  dispense 
with  the  necessity  of  personal  service ;  bat« 
they  thought  this  was  such  a  case,  and  that  the 
rule  should  be  made  absolute,  the  attachment 
to  lie  in  the  office  for  a  fortnight." 

On  theauthority  of  this  case,  Mr.  JusticePof /^ 
son  decided,  under  special  circumstancei,  that 
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penonad  service  Biiifbt  be  dmensedwidb  TKe 
name  of  the  case  was,  j4ilier  v.  Nnnion,  2 
Dowl.  Prac.  Cas.  582  j  and  there  the  circum. 
stances  were  these :  On  taxation,  the  Master 
fonnd  a  considerahle  sum  to  be  aae  from  the 
defendant  for  costs.  The  order  for  taxing 
harinf^  been  made  a  rule  ot  Oonft,  attempts 
were  made  to  serve  it  on  tb^  defeildafrt.  The 
affidavit  on  which  the  motion  was  founded 
stated  that  the  deponent  went  to  tbe  house  of 
the  pLiintiifs  father;  he  there  saw  (he  father, 
who  asked  him  what  he  wanted?  The  ianswer 
was,  that  the  deponent  wished  to  see  the  $0n, 
on  trtiich  the  fatnef  answered,  *'  then  yoadiall 
not  have  him."  The  deponent  t&en  went  to  th^ 
aide  of  the  houae,  aiid  there  saw  the  defendant 
working  in  the  shop,  with  his  back  towards  th^ 
vrindow,  through  which  the  deponent  saw  him. 
He  then  went  into  the  shop,  when  the  father 
caDed  out,  "  Tom,  fly."  The  defendant  then 
rushed  out  of  the  shop  into  the  kitchen,  and 
the  deponent  attempted  to  follow  him.  A 
female  there,  however,  shut  the  door  in  his 
lace,  and  the  father  then  said,  M  have  done 
thee  a  second  time — the  bird  has  flo^vn.' "  On 
the  statement  of  these  circumstances,  Mr. 
Justice  Patlfion  granted  a  rule  nisi  for  an  ^t- 
uchracnt,  the  service  of  the  rale  to  be  at  the 
defendant's  residence.  In  the  course  of  the 
name  day  another  such  rule,,  under  similar  cir- 
cumstances, was  granted.  In  both  these  cases 
his  Lordship  expressed  his  fears,  that  the  ease 
of  Green  v.  Prttner  was  a  very  dangerous  prCr 
cedent,  **  as  now  it  will  be  necessary  to  look 
into  the  special  circumstances  of  every  cstse, 
until  at  last  any  sort  of  service  will  suffice." 
In  the  same  teriU,  however,  on  an  application 
for  an  attachment  for  non-payment  of  costs, 
pursuant  to  the  Master's  allocatur,  a  contrary 
decision  was  pronounced  l^y  the  Court  of  Ex- 
chequer. There  the  affidavit  stated  that  i)o 
personal  service  had  been  effected,  but  that  the 
person  endeavouring  to  serve  the  aUocntur  had 
gone  to  the  defendant's  house  to  serve  hint. 
He  could  n6t  get  to  see  him,  altbouj^  he 
heard  his  voice  in  the  passage ;  and  ultimately 
he  served  the  allocafur  on  the  daughter  in  the 
house,  and  she  promised  ^o  give  it  to  her 
father.  There,  the  case  of  Green  v.  Prataer 
was  cited  ;  but  Lord  Lyndhurit^  C.  B.,  said, 
'*  The  hearing  the  party's  voice  in  the  house 
carries  the  case  no  further  than  this ;  that  he 
was  at  home  when  the  daughtar'was  served 
with  the  ullocfttur;  and  the  question  is,  whether 
a  service  on  the  daughter  is  sufficient  ?  This 
rule  ought  not  to  be  granted.  A  demand 
upon  the  daughter  is  no  demand  at  all.  It  is 
much  better  in  cases  of  this  kind  to  adhere  to 
the  general  rule,  that  personal  service  should 
be  required-  The  Court  was  the  more  anxious 
to  lay  down  this  rule,  as  the  case  cited  might 
be  supposed  to  authorize  a  less  strict  practice." 

This  decision,  if  pursued,  restores  the  practice 
to  ¥ii  former  state,  so  far  as  it  affects  the  deci- 
siom  Uk  tha  Court  of  Exchequer  $  and  it  is  to 
be  presumed  that  the  other  Courts  will  now  re- 
cur Co  tbe  former  practice.  The  opinion  of 
the  Court  of  Exchequer  wA  the  cause  of  the' 


efaafnge  wrcrag&t  in  the  prsetlce;  and  that 
bating  been  reconsidered  and  overruled  by  th6 
same  Courts  it  is  to  be  presumed  that  for  the 
future  p^rso^al  service  will  be  reqtfired  in 
6rder  to  obtaii^  an  attachment. 

As  connected  with  this  subject,  it  may  not ' 
be  iiiiproper  here  to  state  the  opinion  of  the 

Court  of  King^s  Bench,  In  the  matter  of , 

^ebt.  (f  t>.  &  ft.  629),  where  the  Judges  "  in- 
timated a  doubt  as  to  the  propriety  of  an  attor- 
ney remaining  any  longer  upon  the  rolls  of  the 
Courts  who  kepi  out  of  the  way  M  the  pur- 
pose 6t  fttotdhij(:  ^^sonal  ^i^ce  of  a  rule  foir 
j^yttj^  tAti^if,  ^ViriliSiatit  to  the  Master's  alic^ 
eaiur,'^' 


REVIEW. 

LM^reg  dh  the  iM^  of  England.  By  Rich- 
ard Wooddesson.  D.  C.  L.,  late  Vinerlaii 
Professor,  FefloW  of  N^agdalen  College, 
Oxford,  and  Council  to  that  University. 
Second  Edition,  with  Notes  and  Additions, 
Bf  W.  R.  Williams,  D.  C.  L.,  Feltew  of 
Qtkee&'e  College,  Oxford,  And  Vinerian 
Fellow.    Lohcron :  Ricihards  and  Co. 

1"^^  well-earned  and  long-established  feme 
I  of  Sir  WiUiam  Blaekstorie  has  never  been, 
and  ifi  not  likely  toon  to  be  shaken ;  yet,  Hd 
all  human  performances  abound  with  imper- 
fections,  it  would  be  too  much  to  predict 
that  Ins  Coinnientaries  can  never  be  sur- 
pasfted.    For  the  use  of  t*ie  far  llarger  class 
of  readers,  we  think  they  v^  remain  un- 
rivalled; although  we  are  aware  that,  to 
sbme   students,    they   are    not  altogether 
sktisfactory,  and  perhaps  other  writers,  o^ 
a  less  elegant  and  popular  character,  may 
siicceed  in  rendering  mbre  service,  if  not 
more  ^tificatibn.      As  there  are  various 
kinds  and  degrees  of  intellectual  excellence, 
some  may  prefer  a  Work  differently  con- 
structed both  in  its  materials  and  execu- 
tion.    And  in  order  that  the  study  of  the 
law,   M  a  science,  may  be  fticilitated  by 
every  possible  means,  we  think  the  profes- 
sion should  encourage  any  attempt  to  im- 
pi-ove  in  any  respect  the  plan  of  the  Com- 
nientibies,  or  to  elucidate  the  law  by  a 
different  method.      It  is  obvions,  indeed, 
that  from  the  vast  and  complicated  nature 
of  the  laws  of  England,  Hhey  are  capable  of 
being  presented,  with  their  various  grounds 
and  principles,  to  the  mind  of  the  student  in 
many  different  ways,  adapted  to  the  tastes 
and  objects  of  different  classes  of  students. 

With  a  view  to  promote  every  effort  of 
this  kind,  we  now  *rect  the  attention  of 
D  4 
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our  readers  to  the  three  volumes  of  Dr. 
Wooddesson's  Lectures  on  the  Laws  of 
England,  of  which  a  second  edition,  by 
Dr.  Williams,  has  been  recently  published. 
It  is  said,  in  the  preface  to  tikis  edition, 
that, 

*'  Doctor  Wooddesson's  Lectures  on  the  Law 
of  England  are  seldom  referred  to  without  an 
encomium  on  the  discriminating  judgment, 
and  dear  and  accurate  method,  which  emi- 
nently characterise  that  publication.  At  its 
first  appearance  it  was  received  with  approba- 
tion by  judges  eminently  qualified  to  appre- 
ciate the  execution  of  the  several  branches  of 
the  work.  Serjeant  Hill,  Lord  Stowell;  Lord 
Eirskine,  Lord  Colchester,  Chief  Baron  Rich- 
ards, and  Mr.  Hargrave,  (see  '  Vindication  of 
the  Rights  of  British  Legislature,'  ^  pamphlet 
published  in  17^7,  by  Dr.  Wooddesson,  p.  41,) 
joined  with  man^  other  contemporaries  in 
avowing  their  obligations  to  the  author.  The 
same  tribute  of  approbation  has  been  pud  in 
more  modem  publications,  by  some  expressly, 
aiid  by  others  in  adopting  his  observations 
without  acknowledgment. 

"  He  appears  to  have  studied  with  great 
care  the  position  occupied  by  preceding  pub- 
lications, and  finding  all  competition  precluded 
with  the  Commentaries  of  Blackstone,  as  a 
popular  work,  to  have  planned  a  course  of  lec- 
tures to  form  the  groundwork  of  the  labours 
of  the  severer  student  of  law.  Whether  in- 
tended for  the  bar,  the  senate,  or  the  magis- 
tracy, he  will  find  in  these  Lectures  a  lucid 
order  and  systematic  arrangement,  and  a  pre- 
ciMon  in  the  minutest  details,  which  it  would 
be  vain  to  search  for  in  any  work  on  th,e  same 
comprehensive  scale.  If  the  Professor  occa- 
sionally indulges  in  a  partiality  for  antiquarian 
research  not  necessary  for  the  purposes  of  his 
design,  yet  his  investigations  may  almost  in- 
variably be  depended  upon;  whereas  Black- 
stone,  m  the  historical  part  of  his  work, 'is  apt 
to  be  both  vague  and  inaccurate. 

"  The  editor's  experience  and  observation 
have  led  him  to  think  that  too  much  time  is 
ordinarily  given  to  the  perusal  of  the  Com- 
mentaries, which,  however  admirable  as  a 
general  outline,  are  by  no  means  accurate  in 
general  positions,  which  are  impressed  on  the 
mind  by  repeated  perusal,  and  which  .-more 
mature  judgment  can  hardly  efface.  These 
Lectures  seem  to  be  as  superior  to  the  Com- 
mentaries in  accuracy  of  rules  and  justness  of 
division  and  definition,  as  thev  are  inferior  in 
elegance  of  style  and  charm  ot  narrative." 

As  a  book,  confessedly  inferior  in  styje 
and  composition  to  the  Commentaries,  and 
consequently  less  attractive  to  the  student, 
more  particularly  in  the  outset  of  his  course, 
these  Lectures  must  ever  hold  a  subordinate 
place,  to  their  predecessor ;  yet.  it  is  but 
justice  to  say  in  their  behalf,  that  they  are 
well  worthy  of  perusal,  and  being  prepared 
on  a  different  plan  from  the  Commentaries, 
they  will  serve  to  exercise  the  studeat  in 


different  ways,  and  tend  to  impress  tfie 
mind  with  the  principles  of  the  law,  which 
it  is  the  great  object  of  all  elementary  trea- 
tises to  effect. 

The  plan  of  the  Lectores  will  be  best  ex- 
plained by  Dr.  Wooddesson*s  summary  of 
their  contents  at  the  conclusion  of  his  intro-> 
ductory  discourses,  on  the  Elements  of  Juris- 
prudence, in  which  he  treats  of  the  follow- 
ing subjects: — 

1.  Tlie  Law  of  Nature.  2.  Positive  or 
instituted  Law.  3.  The  several  species  of 
Magistracy.  4.  The  Law  of  Nations.  5. 
The  Law  of  England,  with  a  General  View 
of  the  various  Sources  from  which  it  ha» 
been  derived.  6.  The  Study  and  Profession 
of  the  Law. 

The  learned  Professor  then  proceeds  to 
state  the  distribution  of  his  materials,  with 
the  reasons  in  favour  of  his  plan,  as  follows : 

"  I  shall  adopt  the  same  threefold  division  as 
the  Institutes  of  Justinian,  and  which  appears 
to  me  the  most  clear,  and  analytically  just : 
considering  our  laws,  first,  as  referred  to  Per- 
sons, or  the  several  capacities  of  men  in  civil 
life ;  secondly,  as  referred  to  Things  or  Pro- 
perty; and  thirdly,  treating  of  Actions. 

"  The  great  relation,  in  which  the  members  of 
civil  society  stand  to  each  other,  is  that  of  gover- 
nors or  magistrates,  and  subjects.  All  kinds  of 
magistracy  or  civil  dominion  may,  as  we  have 
before  seen  in  the  third  of  these  preliminary  dis- 
courses, be  properly  referred  to  three  kinds, — 
legislative,  executive,  and  judicial ;  or  the  dis- 
tinct powers  of  enacting,  executing,  and  inter- 
preting laws.  I  shall,  therefore,  under  the 
first  head  or  division  of  the  laws,  as  referred  to 
persons,  first  speak  historically  of  the  establish- 
ment of  the  legislature,  and  of  the  constituent 
parts  and  collective  capacity  of  the  parliament ; 
secondly,  of  the  king  or  supreme  executive 
magistrate ;  and  thirdly,  of  courts  of  judica- 
ture. In  treating  of  jurisdictions,  I  shall  first 
consider  the  courts  that  proceed  according  to 
the  general  laws  of  the  land,  (which  account 
it  is  impossible  to  omit  consistently  with  any 
regard  to  order,  though  it  must,  indeed,  chiefly 
contain  obvious  matters)  next,  those  that  are 
allowed  to  govern  themselves  by  a  peculiar 
system,  as  the  civil,  ecclesiastical,  maritime, 
and  forest  laws;  then  I  shall  endeavour  to  trace 
the  origin  and  nature  of  the  chancellor's  office 
and  court,  and  shall  speak  of  courts  of  equity 
in  general ;  and  afterwards  shall  discuss  the 
civil  jurisdiction  of  the  lords  in  parliament,  as 
a  court  of  appeal  from  inferior  tribunals,  both 
of  law  and  equity.  After  this  account  of 
courts,  I  shall  treat  of  divers  magistrates,  both 
of  the  judicial,  and  executive  or  ministerial 
kind,  beginning  with  some  of  the  great  officers 
of  state.  Haying  thus  spoken  of  the  several 
kindii  of  dominion,  or  persons  governing,  we 
must  next  contemplate  the  body  of  the  people 
governed.  This  will  lead  us,  first,  to  consider 
the  Qkt^i  haviAg  before  treated  of  those 
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Blbong  them  who  have  judicial  authority,  under 
the  title  of  ecclesiastical  lurisdictions.  This 
account  of  the  clerical  order  will  introduce  a 
detail  of  the  le^l  establishment  of  the  national 
reli^n.  I  sluill  afterwards  discourse  of  the 
state  of  persons,  (a  phrase  taken  from  the  Ro- 
man dvil  law)  under  which  I  shall  include  the 
leg^l  effects  of  certain  disabilities,  as  of  infants 
and  others.  I  shall  then  consider  persons  in 
their  private  domestic  relations,  and  shall  con- 
clude this  first  general  division,  concerning 
the  laws  as  referred  to  persons,  with  an  account 
of  corporations,  to  which  an  artificial  person- 
alty is  ascribed. 

"In  the  second  general  division, concerning 
the  laws  as  referred  to  things  or  property,  I 
shall  pursue  the  peat  distinction  which  our 
municipal  institutions  have  made,  and  which  in 
all  paits  of  them  is  so  strongly  mariced,  be- 
tween real  and  personal  estate.  Under  the 
title  of  real  estates,  1  shall  first  speak  of  the 
quantity  of  interest  therein ;  secondly,  of  the 
tenure  by  which  such  interest  may  be  holden ; 
thirdly,  of  incorporeal  hereditaments,  and 
more  particularly  of  titheb ;  fourthly,  of  the 
joint  and  contemporary  ownership  of  estates ; 
fifthly,  of  estates  upon  condition,  more  es- 
pecially of  mortgages ;  sixthly »  of  estates  in 
possession  and  in  expectancy,  as  remainders 
vested,  and  contingent  and  executory  devises ; 
and  lastly,  of  the  title  to  estates,  by  deed,  by 
matter  of  record,  and  by  devise.  Under  the 
title  of  Personal  Estate,  or  property,  I  shall 
first  mention  various  means  of  acquiring  it,  in 
a  concise  and  cursory  manner,  because  these 
subjects  are  treated  of  so  clearly  and  fully  by 
Sir  William  Blackstone,  that  it  would  be  diOi- 
cuh  to  make  any  very  useful  addition  to  his  ac- 
count of  them;  but  secondly,  I  shall  allot  a  whole 
lecture  to  the  consideration  of  captures  at  sea, 
because  I  know  not  where  the  doctrines  re- 
lating to  them  are  brought  together  and  di- 
gested into  any  methodical  order,  and  because 
they  merit  attention,  though  they  rarely  have 
much  dependence  on  municipal  law,  strictly  so 
called,  and  not  considered  as  comprehending 
the  law  of  nations :  after  which,  I  shall  conclude 
tills  second  general  division  with  speaking  of 
the  title  to  personal  property  by  testament,  and 
by  succession  in  cases  of  intestacy. 

**  The  third  general  head  or  division,  con- 
cerning actions,  will  subdivide  them  into 
criminal  prosecutions,  private  civil  actions, 
and  suits  in  courts  of  equity.  Under  the  first 
of  these  titles,  I  shall  begin  our  entrance  into 
ihii /brum  contenitositm,  with  a  short  consider- 
ation of  punishments  in  general,  and  of  the 
more  general  classes  of  temporal  offences,  be- 
cause the  definitions  of  crimes  are  readily  met 
with  in  many  books,  and  it  is  inconsistent  with 
my  general  design  to  be  prolix  on  this  subject, 
whidi  is  more  easily  comprehended  and  less  in 
need  of  elucidation,  than  most  other  parts 
of  our  law,  and  is,  besides,  so  happily  digested 
and  illustrated  in  that  valuable  work,  Serjeant 
Hawkins's  Pleas  of  the  Crown.  I  shall  then 
sp^  of  offences  against  the  established  re- 
ligion, and  of  the  laws  relating  to  the  non- 
conformity of  the  Roman  Catholics  and  Pro- 


testant Dissenters.  The  modes  of  criminal 
prosecutions  will  afterwards  come  into  con- 
sideration. Here  I  shall  take  a  transient  view 
of  the  laws  in  this  respect  of  some  other 
countries,  and  shall  then  treat,  first,  of  in- 
dictments; secondly,  of  informations ;  thirdly, 
of  appeals ;  fourthly,  of  trials  by  the  peers  of 
the  realm  ;  fifthly,  of  parliamentary  impeach- 
ments; and,  lastly,  of  bills  of  attainder,  and  of 
pains  and  penalties ;  in  which  lecture  the 
moral  fitness  of  such  legislative  judgments 
will  be  discussed.  Under  the  title  of  Private 
Civil  Actions,  I  shall  first  consider  real,  and 
secondly,  mixed  actions;  then  I  shall  give 
some  account  of  the  altercations  upon  record 
in  personal  actions,  and  shall  attempt  to  eluci- 
date, in  some  measure,  the  rational  foundation 
of  the  rules  of  speciid  pleading.  In  the  fol- 
lowing lecttires  I  shall  treat  of  various  kinds  of 
personal  actions,  arising  ea*  contractu,  or  ejf  dc 
licto,  or  founded  on  real  or  implied  force  and 
violence.  Under  the  head  of  actions  of  As- 
sumpsit, I  shall  take  occasion  to  speak  of 
divers  writings  or  instruments,  in  which  that 
form  of  suit  is  to  be  used,  particularly  policies 
of  insurance  ;  and  in  treating  of  actions  of 
Replevin,  I  shall  introduce  some  remarks  on 
the  doctrine  of  distresses.  Under  the  head  of 
Evidence,  I  shall  first  speak  of  the  competency 
and  credibility  of  witnesses,  and,  secondly,  of 
the  admissibility  of  various  kinds  of  wntten 
proof;  and  shall  conclude  the  title  of  Private 
Civil  Actions,  with  remarks  on  the  incidents 
previous  to,  at,  and  after,  trials  by  jury.  The  last 
title  is  that  of  Suits  in  courts  oi  equity.  This 
will  lead  me,  first,  to  speak  of  the  practical  pro- 
ceedings in  those  courts,  and,  secondly,  of 
such  matters  as  are  most  frequently  brought, 
or  most  peculiarly  appropriated  to  equitable 
jurisdictions:  as  first,  the  granting  of  injunc- 
tions ;  secondly,  the  performance  or  rescinding 
of  agreements,  whether  affected  by  the  statute 
of  frauds  or  otherwise ;  and,  lastly,  causes  of 
the  testamentary  kind,  which  will  be  the  ulti- 
mate subject  of  our  enquiries. 

Our  readers  will  observe  the  differences 
in  the  nature  and  scope  of  these  Lectures, 
and  of  the  Commentaries ;  and  a  comparison 
of  the- different  way  in  which  each  author 
has  treated  the  same  topics,  will  have  the 
effect  of  exercising  the  judgment  as  well  as 
the  memory,  and  cultivating  those  faculties 
which  are  so  essential  to  future  eminence  in 
the  profession. 

We  rejoice  in  thinking,  that  as  the  result 
of  the  events  now  in  progress,  and  by  the 
aid  of  many  learned  and  liberal  writers, 
assisted  we  hope  in  some  material  degree 
by  the  contributors  to  this  work,  and  by  the 
tone  and  feeling  which  we  have  anxiously 
endeavoured  to  difliise ;  the  time  has  ar- 
rived when  the  profession  of  the  law,  in- 
stead of  declining  in  public  estimation  (as 
some  of  its  desponding  members  have  an- 
ticipiited);  ynill  attain  a  still  higher  rank 
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for  its  importance  and  usefulneiss  than  it 
has  ever  hitherto  reached. 

The  remarks  on  the  duties  and  char- 
acter of  the  English  Advocate^  contained 
in  the  sixth  prelimiuary  lecture,  display 
a  right  feeling  of  the  dignity  and  the 
true  interests  of  the  profession ;  and  indeed 
the  whole  of  that  lecture,  on  the  study  and 
profession  of  the  law,  is  entitled  to  par- 
ticular attention. 

The  labours  of  the  present  -  editor,  in 
pointing  out  the  alterations  in  the  law, 
since  the  fii«t  publication  of  the  lectures, 
have  been  carefully  executed. 

"  In  the  present  edition, (he  says)  such  altera- 
tions hare  been  made  in  tbe  text,  as  to  adapt  it 
to  the  present  state  of  the  law :  the  AOtes  have 
been  rewritten,  retaining  the  substance,  where 
it  is  necessary  to  elucidnte  the  text,  and  sub- 
joining such  cases  and  observations  as  are  ne- 
cessary to  fafnish  the  reader  with  a  general 
Tiew  of  the  subject.  It  is  hoped  that  the 
notes,  which  the  alterations  of  the  law  since 
the  pablieation  of  the  original  work  have  rea- 
dered  necessarv,  will  be  found  in  proper  sub- 
ordination aaa  dependency  on  the  text.  The 
referenees  are  made  to  books  of  autliority,  yet 
generally  accessible :  and  much  labM^  has  been 
bestowed  in  selecting  eases  t*  exemplify  gene- 
ral principks,  and  not  decided  on  their  partis 
cidar  circmnstauces.  The  object  proposed,  is 
to  put  into  the  student's  hands  a  clue  throagh 
the  embarrassing  magnitude  of  a  law  lihrary, 
and  give  him  a  competent  knowledge  of  every 
branch  of  the  law;  keeping  in  view,  at  the 
sanM  time,  the  combination  proposed  in  the 
original  work,  to  render  these  pages  not  nn- 
useful  for  occasional  reference,  even  to  those 
who  have  nmde  some  progress :  at  once  tfocits 
profrntileSy  and  pltmoe  mperitfg.  *  Any  work 
which  is  ealcnhited  to  al)rid^e  the  labour  of  the 
student,  by  bringing  the  points  together  under 
each  head  into  one  view,  under  an  an^nge- 
ment  enabling  him  to  find  that  of  which  he  is 
in  search  vdth  the  least  possible  delay,  is  of 
more  value  than  can  be  easily  conceived  by 
any,  but  those  whose  practical  experience  has 
taught  them  its  importance/  (Abstracts  of 
Title,  vol.  i.  216.) 

"  Long  and  burthenflome  statements  of  cases 
have  been  avoided,  and  the  discussion  of  con- 
troversial points  left  to  separate  treatises. 
Where  the  subject  admits  of  it,  an  attempt 
has  been  made  to  give  a  historic  interest  to  the 
aridity  of  legal  essays,  and  to  render  these  vo- 
lumes not  uninteresting  even  to  the  general 
reader.  It  is,  perhaps,  to  be  regretted,  that 
the  spirit  of  our  law  is  so  little  susceptible  of 
the  illustrations  which  would  recommend  it  to 
an  elegant  taste ;  but,  like  other  sciences,  there 
is  no  royal  road  to  a  knowledge  of  it. 

*'  Nos  Veri  dogma  sererum, 
Triste  sonant  nostra  pulses  testudine  chordas." 

On  the  whole,  we  think  that  these 
volumes  may  be  carefnUy  read  after  Black* 


stone's  Commentaries,  whereby  many  im- 
portant principles  will  be  deeply  fixed  in 
the  mind,  in  the  same  way  as  the  speeches  of 
dififerent  counsel  tend  to  strengthen  the 
leading  points  of  a  cfuse.  by  presenting  it  m 
difietent  lights,  and  observing  upon  and  il- 
lustrating it  by  ditferent  methods  ;  in  some 
places  presenting  the  matter  in  a  more  con- 
densed state,  and  in  others  treating  it  more 
profoundly. 


SUPERIOR  COURTS. 


Hurt  ^Kxuttlar^  Court. 

C&MMIBSION   OP  LUNACY. — COSTS. 

The  Court  will  wrt  allote  two  sets  0/ costs  out 
of  a  iunaiic^S  ettate  fir  traoersing  the  t *- 
(fuwthn,  holdinjir  that  the  regular  course 
of  opposiehn  to  it  would  be  to  traverse  it 
in  the  Itifiatie^s  name. 

Mr.  Jticob  applied,  on  behalf  of  the  Countess 
of  Kingston,  for  an  order  that  the  Master 
might  tax  her  costs,  charges,  and  expenses  in 
and  about  her  opposition  to  the  commission 
Which  had  been  issued  against  her  husband. 

The  Lord  Chancellor. — How  did  it  come  to 
pMsss  that  Lady  Kingston  opposed  the  commis- 
sion in  her  own  name,  as  for  herself  and  for 
her  husband  also,  appearing  by  two  sets  of 
counsel  ?  The  usual  way  would  have  been  to 
oppose  it  in  the  name  of  her  husband  only.  I 
cannot  order  a  double  set  of  costs  to  be  paid 
out  of  the  estate.  Lady  Kingston's  solicitors 
ought  not  to  have  advised  her  to  do  this.  She, 
of  course,  is  ignorant  of  these  things.  What 
could  be  the  object  of  such  a  course,  unless  to 
scourge  the  estate  ? 

Mr.  Jacob  believed  there  was  a  reason  for  it, 
arising  from  the  retaining  of  counsel.  He  did 
not  suppose  the  course  taken  had  been  under 
the  adrice  of  her  solicitor. 

The  Lord  Chaneellor.-^Do^i  any  body  appear 
for  the  next  of  kin,  and  if  so,  by  whose  in- 
struction ? 

A  gentleman  behind  the  bar  sud  he  appear- 
ed for  some  of  the  next  of  kin,  and  was  in- 
structed to  consent  to  the  present  application 
by  the  same  solicitors  wno  instructed  Mr. 
^acob. 

The  Lord  Chnncelfor.—Tke  same  solicitors 
instruct  one  gentleman  to  appear  for  the  next 
of  kin,  to  consent  to  an  application,  which  they 
instruct  another  gentleman  to  make  on  behafr 
of  Lady  Kingston,  that  her  costs  may  be  paid. 
I  see  no  occasion  for  throwing  this  aouble  set 
of  expenses  on  the  estate,  and  I  shall  not  allow 
it.  It  is  quite  immaterial  whether  the  costs 
are  taken  on  Lady  Kingston's  defence,  or  on 
Lord  King8ton*s,  provided  they  are  taken  witli- 
oat  reference  to  the  costs  of  this  application ; 
bnt  I  shall  only  allow  one  set. 

Mr.  r/fiwA.— The  solicitors  who  instructed 
Lady  Kingston  had  not  always  appeared  for 
her,  but  only  on  the  petitionr  before  his  Lord- 
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ship.  He  )ioped  the  Court  would  allow  them 
to  make  ao  explaoatory  affidavit. 

The  Lorti  Ckancelhr, — They  may  do  so,  but 
at  the  rkk  of  costs. 

/«  the  matter  of  the  Earl  of  fCtng^nton,  a  lu- 
mmtMc^  Sittiags  at  Lincolo's  Inn  Hall  after 
Trinity  Term,  18^14. 


Vice  CfyamUnx'i  Court 

JURISDICTION. 

Cireitmstancei  in  which  it  wnt  held  that  the 
fncf'Chaneellor  tuay  vary  an  order  made 
hy  the  Matter  qfthe  RolU.  • 

This  was  a  suit  for  the  administraton  of  an 
estate,  in  which  the  plaintifis  and  defendants 
were  interested.  A  decree  was  made  at  the 
hearini^  b^  the  Master  of  the  Rolls  in  favour  of 
the  plaintiff,  entitling^  him  to  receive  the  out- 
standing debts,  &c.  Sir  Edward  Sugden  now 
moved  for  an  order  here,  to  restrain  the  plaintiff 
from  receiving  the  outstanding  accounts,  and 
from  further  interferiogr  in  the  conduct  of  the 
suit,  and  thai  one  of  the  defendants  may  be 
named  to  prosecute  the  decree  of  the  Master 
of  the  Rolls.  He  read  affidavits  charging-  the 
plaintiffs  with  various  acts  injurious  to  the  in- 
terests  of  all  the  parties  mterested  in  the 
suit. 

Mr.  Knight,  for  the  plaintiff,  observed,  that 
these  acts,  if  they  occurred  at  all.  were  previous 
to  the  decree  of  the  Rolls.  He  denied  the 
power  of  the  Court  to  interfere  with  the 
decree  of  the  Master  of  the  Rolls  upon  matter 
antecedent  to  that  decree,  though  such  a  step 
might  perhaps  be  taken  with  reference  to  sub- 
sequent matter.  He  referred  to  the  act^  es- 
tablishing the  Court  of  the  Vice-Chancellor, 
and  contended  that  his  Honour  had  no  juris- 
diction to  alter  a  decree  of  the  Master  of  the 
Rolls,  which  he  would  be  evidently  doing  by 
granting  this  application. 

His  Honour  the  F'ice-Chancellor,  said  that  if 
he  found  from  circumstances  stated  to  him,  and 
which  had  not  been  stated  to  the  Master  of  the 
Rolls  when  he  had  made  the  order,  that  great 
and  gross  injury  would  be  likely  to  accnie 
from  the  mamtenance  of  such  an  order,  he 
should  feel  himself  at  liberty  to  interpose,  and 
should  be  justiied  in  declaring  thai  the  plain- 
tiff on^ht  no  longer  to  be  allowed  to  conduct 
the  suit.  As  this  i^peared  to  him  to  be  the 
case  ia  the  present  instance  he  should  grant 
the  application. 

Leeving  v.  Sherrard  and  others^  Sittings  at 
Lincoln's  Inn  Hall  after  Trinity  Term,  1834. 


SoIU  Court 

rSMS  CeYBST. — BXBCUTORT  INSTRUMBNT. — 
APPOflfTMENT. 

A  married  woman,  having  a  power  of  ap^ 
pointment  over  estates  vested  in  trustees. 


for  the  benefit  of  her  and  her  children, 
agrees  to  settle  them  upon  henelf  and  her 
mtshand  und  the  survivor  of  them  for  life, 
remainder  on  the  children  of  that  marriage, 
with  ultimate  remainder  to  the  husband,  he 
agreeing,  in  the  same  instrument,  to  settle 
his  estate  on  the  wife  and  the  children  of 
the  marriage :  Held,  that  this  agreement 
was  a  substantial  appointment  of  the  power 
by  the  wife. 

This  bill  was  filed  on  the  part  of  Mrs.  St. 
John,  by  her  next  friend,  agamst  her  husband 
and  the  trustees  under  a  deed  dated  the  I5th 
February,  1831,  to  whieh  the  plaintiff  was  a 
party ;  and  it  prated  to  set  aside  that  deed  as 
fraudulent  and  void.  It  was  stated  no  settle- 
ment or  agreement  for  a  settlement  had  been 
made  by  Mrs.  St.  John  on  her  marriage  with 
her  husband,  and  that  she  was  entitled,  at  the 
time  of  her  marriage,  to  certain  estates  vested 
in  trustees,  for  the  benefit  of  herself  and  her 
children,  over  which  she  had  also  a  power  of 
appointment.  That  subsequently  to  her  mar- 
riage, she  executed  an  agreement  for  a  settle- 
ment, at  the  request  of  ber  husband,  by  which 
the  estates  in  question  were  to  be  limited  for 
the  benefit  of  the  husband  and  wife,  and  the 
survivor  of  them,  and  of  the  children,  without 
any  power  of  revocation  or  appointment,  with 
an  ultimate  limitation  in  favour  of  the  husband 
himself  in  fee ;  and  that  certain  estates  belong- 
ing to  the  husband  were,  by  the  same  instru- 
ment of  a^ement,  to  be  settled  for  the  benefit 
of  the  wif^  and  children  of  the  marriage. 
These  latter  estates  were  now  alleged  to  be  of 
no  real  value,  and  there  are  children  of  the 
marria^^e. 

Mr.Biehersteth,  for  the  plaintiff,  after  staling 
those  facts,  said  the  question  was,  whether  this 
deed,  which  the  wife  had  been  induced  to  exe- 
cute at  the  solicitation  of  the  husband,  and  in 
fraud  of  the  interests  of  any  future  children  of 
a  future  marriage,  was  not  to  be  considered  as 
voluntary  and  void. 

Mr.  Evans  and  Mr.  Walcot  appeared  for  the 
trustees  and  the  husband.  The  husband  had 
no  objection  to  the  inquiry,  whether  the  estates 
settled  by  the  husband  upon  the  wife  did  not 
constitute  a  bona  fide  consideration  for  the 
agreement. 

The  Muster  nf  the  Rolls, — I  cannot  make 
a  decree  in  this  case.  The  husband  and  wife 
collude  together  to  defeat  the  settlement  made 
for  the  benefit  of  the  children.  The  deed  is 
not  upon  the  face  of  it  voluntary ;  for  a  con- 
sideration is  purported  to  be  given  by  the  hus- 
band, and  there  is  no  proof  that  that  consider- 
ation is  merely  colourable  and  fraudulent. 
The  form  of  the  deed,  which  is  that  of  an  exe- 
cutory instrument,  is  immaterial ;  for  I  am  of 
opinion,  that  it  is  a  substantial  legal  appoint- 
ment.   The  bill  must,  therefore,  be  dismissed. 

St.  John  V.  St.  John,  at  the  Rolls,  Chancery- 
lane,  June  25th,  1834. 


»  See  fFMtehouse  v.  Hichman,  1  Sim.  &  S. 
104. 
b  53  Q.  3,  e.  ^. 
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erc^e^urr  of  9U»f. 

rRIVOLOUS   DEMURRER. — PROMISSORY   NOTE. 
— DEBT. 

j4  demurrer^  on  the  ground  that  the  dechtra" 
tion,  which  was  in  deht  on  a  promissory 
note,  did  not  shew  that  the  words  "value 
received"  were  in  the  note^  will  not  he  set 
aside  as  frivolous. 

Debt  on  a  promissory  note.  The  declara- 
tion did  not  shew  the  note  to  have  been  pven 
for  value  received.  The  defendant  demurred 
on  that  ground.  The  plaintiff  applied  for  and 
obtained  a  rule  fif#f,  under  the  late  rule  of 
Court,  2  Reg.  Gen.  H.  T.  4  W.  4.,  to  set  aside 
the  demurrer  as  frivolous,  and  to  sign  judg- 
ment as  for  want  of  a  plea. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  plaintiff  onght  not  to  set 
aside  the  demurrer  unless  it  clearly  appeared 
to  be  frivolous  ;  it  could  not  be  considered  as 
clearly  frivolous,  for  there  was  no  authority 
which  decided  that  debt  would  lie  on  a  bill  or 
note  in  which  the  words  "  value  received"  were 
omitted. 

Per  Curiam.  It  does  not  appear  to  us  that 
this  demurrer  is  plainly  fnvolous.  In  the 
case  of  Priddy  v.  Henhey  ( I  B.  &  C.  647),  Lord 
Tenterden  relies  on  the  fact  of  the  words 
"  value  received"  being  in  the  bill,  as  aground 
that  the  action  might  be  maintained.  Tne  pre- 
sent rule  must  therefore  be  discharged. 

Rule  discharged. —  Cresewelt  ?»  Cfisp  and 
Churton,  E.  T.  1834.    Excheq. 


PRISONER. — lords'  ACT. —  COMPULSORY 
CLAUSES. 

Where  it  is  sought  to  bring  up  a  prisoner 
under  the  compulsory  clauses  of  the  Lords* 
Act,  the  motion  should  be  accompanied  by 
an  express  affidavit  of  service  of  notice  on 
all  the  creditors. 

Cause  was  shewn  in  the  first  instance  against 
an  application,  to  bring  up  a  prisoner  under 
the  compulsory  clauses  of  the  Lords'  Act.  It 
was  objected,  that  it  did  not  appear  from  the 
affidavits  in  support  of  the  application,  that  all 
the  creditors  of  the  defendant  had  been  served. 

In  support  of  the  motion,  it  was  contended, 
that  as  the  affidavits  swore  that  a  list  of  the 
creditors  had  been  obtained  from  the  clerk  of 
the,  papers  at  the  King's  Bench  prison,  and 
that  each  of  such  creditors  had  been  served 
with  notice,  that  was  sufficient. 

Per  Curiam,  That  list  is  not  verified  by 
affidavit.  It  is  not  therefore  shewn  thai 
all  the  creditors  of  the  defendant  have  been 
served  with  notice,  of  the  intention  to  bring  up 
the  defendant  under  the  compulsory  clauses  of 
the  act.  I1ie  directions  of  tnis  statute,  there- 
fore, not  having  been  complied  with,  the 
present  motion  cannot  be  granted. 

Rule  refused.— (?rw«v.  Parker,  E.T.  1834. 
Excheq. 


SECURITY  FOR  COSTS. — TEMPORARY  ABSENCE. 

A  mere  temporary  absence  abroad  is  not  suffi- 
cient to  render  a  plaintiff  liable  to  find  se- 
curity for  costs. 

On  shewing  cause  against  a  rule  nisi  for  com»- 
pelling  a  plaintiff  to  find  security  for  costs,  on 
the  ground  of  his  being  out  of  the  jurisdiction, 
it  appeared  that  the  plaintiff  was  a  West  India 
merchant,  with  a  residence  in  this  countrv,  but 
was  at  present  in  Southern  Australia,  whither 
he  had  gone  for  a  temporary  purpose,  and  was 
expected  shortly  to  return  thence. 

raughan,  B.  and  the  other  barons,  were  of 
opinion  that  the  principle  which  required  se- 
curity for  costs  to  be  given  did  not  apply  in 
such  a  case  as  the  present,  therefore  directed 
the  rule  to  be  discharged  with  costs. 

Rule  discharged  ivith  costs.*  Taylor  ▼. 
/>««-,  E.T.  1834.    Excheq. 


APFIDATIT  OP  DEBT — INDORSEE  AGAINST 
DRAWER. 

In  an  affidavit  of  debt  by  indorsee  against 
drawer,  the  default  of  the  acceptor  need 
not  be  shewn. 

This  was  an  application  to  discharge  the  de- 
fendant out  of  custody,  on  account  of  a  defect 
in  the  affidavit  to  hola  to  bail.  The  action  was 
on  a  bill  of  exchange,  by  the  indorsee  against 
the  drawer. 

The  affidavit,  after  stating  the  acceptance  of 
the  bill,  proceeded  thus : — "  And  which  having 
become  due  is  wholly  unpaid."  The  affidavit 
ought  to  have  alleged  a  presentment,  otherwise 
no  default  is  shewn. 

Per  Curiam,  None  of  the  forms  state  that 
the  drawer  is  not  liable  without  notice ;  or  any 
presentment  for  payment.  The  affidavit  states 
that  the  bill  has  become  due,  and  has  not  been 
paid. 

Rule  refawd,— fFeedon  v.  Medley,  T.  T. 
1834.    Excheq. 

Hdtg'if  Seitcfi  prsrtCce  Cottrt« 

WARRANT  OP  ATTORNEY. — ^APFIDAYIT   OP 
EXECUTION. 

The  Court  unit  not  permit  Judgment  on  u 
warrant  of  attorney  to  be  entered  up  at  the 
suit  of  ejcecutors,  if  theafidavit  ofewecu" 
tion  does  not  mention  them,  although  they 
are  mentioned  in  the  warrant  itself . 

Motion  to  enter  up  judgment  on  an  old  war- 
rant of  attorney.  1  ne  peculiarity  of  the  case 
was,  that  although  the  warrant  or  attorney  au- 
thorized the  entering  up  of  judgment  at  the 
suit  of  one  Thompson,  his  "  executors  or  ad- 
ministrators,'* the  affidavit  of  the  execution 
made  no  mention  of  "  executors  and  adminis- 
trators." As,  however,  the  rule  would  be 
drawn  up  on  reading  the  warrant  of  attorney, 
as  well  as  the  affidavit  of  execution,  the  defect 
might  be  considered  as  cured. 


•  A  similar  case  was  decided  to  the  same 
effect  in  the  course  of  the  day. 
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^  Pattnon,  J.,  thought  not^  because  the  affida- 
vit might  refer  to  some  warrant  of  attorney, 
where  the  words  *'  executors  or  administrators" 
are  not  introduced.  I  cannot  therefore  grant 
the  rule. 

Rule  refused. — Baldwin  and  another ,  esecu^ 
tors  of  l*komp9on,  v.  Atkim^  T.  T.  1834.  K. 
B.  P.  C. 


PRISONBR. — 1ND0R8BMENT  ON   CA.  8A. — 
LACHES. 

A/ifT  a  lapse  of  two  terms  it  is  too  late  even 
/«tr  a  prisoner  to  take  advantage  of  an 
omission  to  indorse  his  addition  and  place  of 
aMe  on  a  ca,  sa, 

A  rale  nisi  had  been  obtained  in  this  case, 
calling  on  the  plaintiff  to  shew  cause  why  the 
writ  of  CO.  sa.  in  this  case  should  not  be  set 
•side  for  irregularity,  and  tlie  defendant  dis- 
charged out  of  custody,  on  the  ground  that 
there  was  no  indorsement  on  the  writ  of  the  de- 
fendant's addition  and  place  of  abode,  pursuant 
to  the  directions  of  H.  T.  2  &  3  G.  4,  K.  B., 
which  directs  that  the  place  of  abode  and  addi- 
tion  or  other  description  of  the  defendant  shall 
be  indorsed. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  omission  was  immaterial, 
as  the  words  of  the  rule  were  not  imperative, 
and  only  required  that  the  plaintiflf  should  give 
the  best  description  he  could  of  the  defendant's 
addition  and  place  of  abode;  and  that  the 
mlc  was  made  for  the  benefit  of  the  sheriflfand 
not  for  the  defendant.  It  was  further  contend- 
ed,  that  the  application  was  too  late,  the  de- 
fendant having  been  in  custody  under  the  writ 
since  Michaelmas  Term  last. 

In  support  of  the  rule,  it  was  submitted,  that 
no  knowledge  of  the  facts  could  justify  the 
absolute  omission  of  the  defendant's  addition 
and  place  of  abode;  and  that  as  the  defendant 
was  a  prisoner,  no  lapse  of  time  could  operate 
to  his  prejudice  or  prevent  him  from  availing 
himself  of  an  irregularity;  and  that  the  rule  of 
Court  was  not  made,  as  supposed,  for  the  be- 
nefit of  the  sheriff,  but  for  the  purpose  of 
identifying  the  defendant  with  the  proceedings 
in  their  different  stages. 

Patteson,  J.  observed,  that  he  did  not  adopt 
the  argument  that  the  rule  was  made  for  the 
benefit  of  the  sheriff;  but  the  application  was 
clearly  too  late,  and  therefore  oischarged  the 
rule. 

Rule  discharged. — Constable  and  another  v. 
Fothergill,  T.  T.  1834.    K.  B.  P.  C. 


VNtPORMITT   OF    PROCESS  ACT. — CAPIAS. — 
WARNING. 

/«  a  writ  of  capias,  the  words  **  hereunder 
written*'  need  onlg  be  introduced  if  the 
warning  is  placed  as  the  foot  of  the  writ. 

This  was  an  application  to  discharge  the 
defendant  out  of  custody,  on  the  ground  of  a 
defect  in  the  writ  of  capias,  on  which  he  had 
been  arrested.  The  defect  consisted  in  the 
omission  of  the  words  ''indorsed  hereon." 


The  words  in  the  body  of  the  ^vrit  are,  ''that 
within  eight  days  after  execution  hereof  on 
him,  inclusive  of  the  day  of  such  execution, 
he  (the  defendant)  should  cause  special  bail  to 
be  put  in  for  him  in  our  Court  of 
to  the  said  action,  aud^that  in  default  of  his  so 
doing  such  proceedings  may  be  had  and  taken 
as  are  mentioned  in  the  warning  hereunder 
written  or  indorsed  hereon.**  Here  the  warning 
was  placed  at  tiie  foot  of  the  process  instead 
of  the  back  of  it.  It  was  contended,  however, 
that  the  form  given  in  the  schedule  of  the 
Uniformity  of  Process  Act  must,  in  all  cases, 
be  strictly  and  literally  pursued. 

Littledale,  J. — It  cannot  be  necessary  to  in- 
troduce in  all  cases  the  words  "heretmder 
written  or  indorsed  hereon."  When  the 
warning  is  put  at  the  foot  of  the  writ,  the 
words  should  be  *'  hereunder  written."  Here 
the  warning  was  placed  at  the  foot  of  the  writ, 
and,  therefore,  the  words  introduced  should 
be  •'  hereunder  written,"  and  the  words  "  in- 
dorsed hereon"  were  properly  omitted. 

Rule  refused*— ^riV/^AiaA  v.  Curgenven,  M. 
T.     1834.    K.B.  P.C. 


KJECTMBNT. — IMPOSSIBLE   DAT.  —NOTICE. 

If  sufficient  information  as  to  the  time  of  ap^ 
pearance  is  given  in  the  notice,  the  state-- 
ment  of  an  impossible  date  in  entitling  the 
declaration,  is  immaterial. 

Motion  fof  judgment  against  the  casual 
ejector.  The  declaration  was  entitled  of 
"  Trinity  Term,  6  Wil.  4;"  but  the  notice  at 
the  foot  of  it  was  dated  20th  February,  1834. 
From  this  the  tenant  in  possession  would 
clearly  learn  that  he  must  appear  in  Michaelmas 
term  in  the  present  year. 

Littledale,  J.    Take  your  rule. 

Rule  granted.— />otf  d.  Gore  v.  Roe-  M.T. 
1834.    K.B.  P.C. 


SECURITY  POR  COSTS.  —  LACHES.  —  PRBSH 
STEP. 

fn  certain  eases  the  defendant  may  move  for 
security  for  costs,  even  though  he  has  taken 
a  step  since  his  knowledge  of  the  plaintiff*  s 
absence  from  England. 

The  plaintiff  in  this  action  took  out  his  writ 
in  June  last,  but  did  not  declare  till  the  end  of 
October.  A  summons  for  further  time  to  plead 
was  taken  out,  and  the  defendant  afterwards 
obtained  a  rule  for  security  for  costs.  It  was 
shewn  by  the  affidavits  that  the  defendant  knew 
of  the  pMuntiff's  absence  from  this  country  be- 
fore he  obtained  time  to  plead.  On  shewing 
cause  against  this  rule,  it  was  contended  that 
it  was  too  late,  the  defendant  having  takea  a 
fresh  step  in  the  cause,  after  he  knew  the  plain- 
tiff was  out  of  Enghtnd. 

Littledale,  J.  The  language  of  the  Court,  in 
the  case  of  Duncan  v.  Stint,  *  is  very  general, 
and  the  rule  cannot  be  taken  to  apply  neces- 
sarily to  all  cases,  that  a  defendant  cannot  ap- 
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ply  for  security  for  costs  after  knowledge  of 
the  pluntiflfs  ansence  abroad.  Although  under 
some  circumstances  a  fresh  step  has  been 
taken  b^  the  defendant,  after  a  knowledge  of 
the  plainiiflT's  absence  from  the  country  has 
reached  him,  the  Court  may  still  allow  him  to 
obtain  security  for  costs ;  I  do  not  think  the 
defendant  was  bound  to  take  any  step  towards 
obtaining  such  security,  until  he  perceived  that 
the  plaintiff,  by  declaring,  was  in  earnest.  Here, 
the  plaintiff  sued  out  his  writ  in  the  month  of 
June,  but  did  not  declare  untH  the  end  of  the 
month  of  October,  The  defendant  is  entitled 
to  have  his  rule  made  absolute. 

Rule  absolute.  — iS/iaur  ?.  fFhitby,    M.  T. 
1834.    K.B.P.C. 


INCONVENIENCE  OF  THE  COURTS 
AT  WESTMINSTER. 


INVERIOR  JURISDICTION. — COUNTY  PALATINE 
OF   LANCASTER. 

//  it  necexsaiy,  in  order  t9  issue  emecution  out 
of  a  Superior  Court,  on  a  Judgment  uh- 
iuineH  in  the  Common  Fleet  o/IjancaUer, 
to  ihew  that  defendant  has  remoued  him* 
self  and  effects  out  of  the  jurisdiction. 

On  a  motion  to  issue  execution  on  a  judg- 
ment obtained  against  the  defendant  in  the 
court  of  Common  Pleas  of  the  county  palatine 
of  Lancaster,  the  affidavit  did  not  state,  ac- 
cording to  the  provisions  of  the  33  Geo.  3. 
c.  68,  that  the  defendant  had  removed  himself 
out  of  the  jurisdiction,  and  that  he  had  left  no 
effects  in  the  coimty  of  Lancaster;  but  by 
the  4  and  5  W.  4,  c.  62,  §  31,  it  was  pro- 
vided, that  **  it  shall  and  may  be  lawful  for 
any  of  the  superior  courts  at  Westminster,  upon 
a  certificate  from  the  prothonotary  of  the  said 
court  of  Common  Pleas  at  Lancaster,  or  his 
deputy,  of  the  amount  of  final  judgment  ob- 
tainecl  in  any  such  action,  to  issue  a  writ  or 
writs  of  execution  thereupon,  for  the  amount 
of  such  judgment,  and  the  costs  of  such  writ  or 
writs  and  certificate  to  the  sheriff  of  any  county, 
city,  liberty,  or  place,  against  the  person  or 
persons  or  goods  of  the  party  or  parties  against 
whom  such  final  judgment  shall  have  been  ob- 
tidned,  in  such  manner  as  upon  judgment 
obtained  in  any  of  the  said  courts  at  West- 
minster." I 

The  eertifie«t«  BBendoned  in  flit  statute 
was,  however,  produced. 

Llttledale,  J.,  thought  that  as  the  eom,- 
meAceoMnt  of  the  section  was,  "  that  when- 
ever SL  plaintiff  or  de€en4ant  in  any  action  or 
8«it  lo  which  judgBMDt  shall  be  recovered 
in  the  said  court  of  Common  Pleas  at  Lan- 
caster, sh^  remove  his  person,  or  fpoods,  or 
chattels,  from  or  out  of  the  jurisdiction  of  the 
said  court  of  Common  Pleas  at  Lancaster,  it 
shall  and  may  be  lawful  for  any  of  the  superior 
courts  at  Westminster" — it  was  stiU  neces- 
sary that  it  should  be  shewn  in  the  affidavit  that 
the  defendant  had  removed  hioMeif  out  of  the 
jurisdiction. 

Rule  refused.— Lam/  v.  Crass.  M.  T.  1834. 
K.B.P.C. 


It  may  assist  those  who  are  engaged  in 
endeavouring  to  remove  the  Courts  from 
Westminster  to  the  neighbourhood  of  Chaa- 
cery-lane,  to  be  reminded  of  the  various  in- 
conveniences which  attach  to  their  present 
construction  as  well  as  locality.  These  in- 
conveniences have  often  been  pointed  out 
to  the  Government  and  the  House  of  Com- 
mons, by  the  members  of  the  profession. 
We  have  collected  the  substance  of  several 
memorials  on  this  subject,  and  proceed  to 
state  some  of  the  details  which  they  con- 
tain.* 

In  constructing  the  Courts  of  Justice  it  is 
obvious  that  ample  accommodation  should 
have  been  provided,  Ist,  for  the  learned 
Judges  and  their  numerous  officers;  2dly, 
sufficient  space  for  the  practising  counsel,  at- 
torneys and  solicitors,  and  for  students ;  and 
3rdly,  accommodation  for  a  reasonable  por- 
tion of  the  public.  These  essential  requi- 
sites were  not  sufficiently  attended  to  in 
erecting  the  Courts  at  Westminster,  which 
are  much  too  small,  and  now  incapable  of 
being  improved. 

When  the  number  of  the  practitioners  in 
the  law,  and  the  vast  extent  of  litigation  is 
considered,  it  may  reasonably  excite  our 
wonder,  that  within  the  confined  limits  of 
the  small  court -rooms  at  Westminster,  it 
has  been  possible  to  transact  the  ordinary 
business  of  each  term.  The  bar  exceeds 
twelve  hundred  members;  the  London 
solicitors  are  nearly  three  thousand,  and 
the  country  solicitors  about  five  thousand. 
The  number  of  the  students  for  the  bar  and 
the  articled  clerks  of  attorneys  bear  a  due 
proportion  to  those  who  are  in  actual  prac- 
tice. It  is  true  that  a  minor  part  only  of 
these  numerous  bodies  have  occasion  at  one 
time  to  be  present  in  the  Courts ;  yet  still 
the  deficiency  of  space  and  accommodation 
is  almost  incredible  in  a  country  where  it 
has  not  been  usual  to  spare  money  for  impor- 
tant objects.  The  practitioners  of  the  law 
being  thus  numerous,  we  may  form  some 
conjecture  of  the  vast  number  of  suitors, 
who,  with  their  witnesses  and  connexions, 
must  occasionally  resort  to  these  Courts ; 
and  estimate  the  consequent  confusron  and 
inconvenience  amidst  which  justice  is  un- 
avoidably administered.  Numerous  as  are 
the  mistakes  and  omissions  which  occur,  we 

*  These  memorials  were  presented  by  the 
Metropolitan  Law  Society,  now  merged  in  the 
Incorporated  Law  Society. 


titcomenience  of  the  Cwrti  at  Wetimineier. 


47 


may  indeed  marvel  tliat  tbey  ajre  not  ten 
times  more  frequent 

Amongst  the  details  which  were  sub- 
mitted to  the  Legislature  and  the  Trea- 
suy,  it  was  represented^ — 

That  the  attorneys  and  solicitors,  in  perform- 
hk^  their  professional  duties,  in  behalf  of  their 
dieats,  are  often  compelled  to  be  in  attendance 
¥9Qn  the  Courts  at  Westminster,  from  nine 
o'clock  ifk  the  morning,  during  several  hours  of 
each  day,  and  sometimes  from  the  sitting  till 
the  rising  of  the  Courts  at  a  late  hour  in  the 
evening.  It  was  pointed  out,  in  particular, 
that  from  the  construction  of  the  Court  of 
King's  Bench,  where  the  greatost  pressure  of 
liosiness  exists,  the  aUomeys  are  not  only  sub. 
jected  to  inconvenience  for  the  want  of  seats  for 
their  accommodation,  but  are  deprived  of  ade 
<inate  means  of  conferring  with  their  counsel 
and  with  each  other,  by  which  their  clieats  sus 
tain  considerable  loss  and  disadvantage.  TUe 
mace  allotted  in  the  Court  of  King's  Bench  to 
the  attorneys,  is  not  capable  of  containing 
more  than  about  twenty  persons,  whilst  the 
number  in  attendance  is  generally  more  than 
five  times  that  amount;  and  even  this  small 
space  is  frequently  occupied  by  strangers,  or 
persons  not  immediately  concerned  iu  the  bu- 
siness before  the  Court.  Amongst  the  suitors 
and  witnesses  who  have  occasion  to  atteud  the 
Courts,  arc  females  and  aged  persons,  whp  are 
not  only  without  oroper  accommodations  in 
the  interior  of  the  Courts,  but  are  not  provided 
with  rooms  or  places  adjoining,  wherein  they 
can  wmt  in  auendauc^  until  wanted. 

One  of  the  memorials,  setting  forth  some 
of  the  foregoing  particulars,  was  presented 
in  1822.  This  was  before  the  Courts  were 
altered :  and  in  reply,  the  lords  of  the  tiea- 
aury  stated  that  the  space  allotted  for  the 
new  courts  was  so  much  confined,  that  it 
would  be  impossible  to  apply  any  part 
thereof  to  the  accon^modatipn  of  the  mem- 
bers of  the  profession. 

In  a  petitio;!  of  Sir  John  Sosm  to  the 
House  of  Commons,  in  May,  1824,  it  is 

That  by  the  adoptipi)  of  the  design  of  the  com- 
mittee of  the  House^  many  essential  parts  of  the 
plan  of  the  Courts  as  then  executed,  would  be 
disarranged  and  counteracted*  and  the  aji'com- 
modation  of  the  professional  gentlemen  engaged 
in  the  Courts  matcriaUy  abridged.  Thus  on 
the  basement  story  the  rooms  for  barristers 
and  solicitors  attending  the  courts  of  Ex- 
chequer and  Common  Pleas  would  be  ren- 
deced  useless,  by  b^ng  deprived  of  light ;  on 
the  ground-floor,  the  entrance  flJO»>  West- 
minster  Hali  into  the  Court  of  King's  Bench 
was  contracted  from  an  airy  and  spacloua  ves- 
tibule to  a  narrow  passage,  and  the  Couj*i  itself 
exposed  to  the  noise  of  New  Palape  Yand ;  tae 
separate  entrances  for  the  Lord  Chief  Justice, 
and  for  the  barristers,  with  a  retiring-room  for 
jurors,  were  wholly  omitted;    the    retiring 


room  for  the  Lord  Chief  Justice  was  abridged  in 
size  by  the  Tudor  Tower  proposed  to  be 
erected  at  the  north-west  angle  of  the  building; 
on  the  first  floor,  the  accommodations  for  the 
students,  the  solicitors  and  their  clients,  con-  ■* 
nectcd  with  the  Court  of  King's  Bench,  with  a 
spacious  law  library  attached  to  the  same,  and 
with  a  direct  eomrounicaiioa  to  the  records  of 
the  Court  of  King's  Bench,  were  entirely  done 
away,  and  severalapartments  hi  the  attics  were 
saonfioed. 

Another  memorial  was  presented  in  1830; 
in  reply  to  which  the  Lords  of  the  Treasury 
expressed  their  regret- 
That  when  the  new  courts  of  law  were  erect- 
ed, and  when  they  were  altered,  more  ample 
accommodation  was  not  afibrded  than  the  pre- 
sent courts  appeared  calculated  to  give  to  the 
several  persons -who  had  occasion  to  attend 
them ;  but  theirlordships  baring  made  careful 
enquiry  as  to  the  possibifitv  of  extending  the 
accommodatioo,  and  as  to  tue  expense  attend- 
ing the  same,  did  not  consider  that  they  should 
be  justified,  under  the  then  present  circum- 
stances, in  incurring  the  large  expenditure  to 
which  the  necessary  alterations  would  give  rise, 
even  if  they  were  prepared  to  direct  the  build- 
ing at  Westminster  Hall,  which  had  been  once 
partially  pulled  down  and  rebuilt,  to  be  again 
subjecteu  to  a  similar  operation. 

It  win  thusbe  observed,  that  the  evil  com- 
plained of,  was  not  disputed  at  the  Treasury ; 
but  the  ever  formidable  objection  of  expense 
was  interposed,  and  nothing  whatever  was 
done.  The  circumstances  are  now,  bow- 
ever,  assentially  changed.  A  new  and 
costly  building  must  be  erected.  These 
rooms,  with  dieir  adjoining  offices  and 
apartment,  however  inadequate  for  Super- 
ior Courts  of  Justice,  might  be  rendered 
available  for  committee-rooms,  which  will 
be  more  and  more  required  fov  tiie  business 
of  legislation. 

Under  the  alterations  effected  by  the  re- 
cent cha9g§.  in  the  constitution  of  Par- 
liament, open  committeea,  where  part  of  the 
public  maf  -be  convenientiy  admitted,  as  to  a 
court  of  justice,  will  be  constantly  required, 
and  the  present  court  rooms  are  well  adapted 
for  such  purposes.  Their  appropriation  in 
this  manner  will  save  much  expense  in  the 
new  pariiamentary  buildings,  and  they  af- 
ford die  means  of  conducting  this  important 
adjunct  of  legislation  without  delay  or  in- 
convenience. All  parties  would  be  bene- 
fited by  the  change — the  Parliament,,  the 
Public,  and  the  Profession. 

So  much  fur  the  constructtQn.  of  the 
Courta  ;  and  we  shall  advert  to  varioua 
other  inconveniences  connected  with  their 
ioadUyt  in  our  next  Number. 
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All  the  causes  entered  for  the  Brst  Sittings  in 
Middlesex,  will  stand  over  to  the  second  Sit- 
tings (Nov.  17th),  a8  the  cause  of  DeBeauvoir 
▼.  Rhodei  will  occupy  the  I2th  and  13th  No- 
vember. 

The  entry  of  causes  for  the  second  Sittings 
in  London  closes  on  Wednesday  evening,  the 
19th,  at  8  o'clock. 

Mr.  Baron  BoUand  will  try  the  causes  in 
Term. 


ANSWERS  TO  QUERIES. 


lais  aC  Vraprrty  nxCH  Con6f|^atidn0. 

COPTHOLD.     VOL.  8,  P.  496. 

Under  the  will  of  fF.  S.  R.  his  mother  was 
clearly  entitled  to  be  admitted  to  the  copyhold 
premises  in  question ;  but  as  she  was  not  ad- 
mitted, her  will  was  quite  inoperative  as  to 
them.  f§^ainwnght  v.  Elirell,  1  Mad.  63?. 
Whether  on  the  death  of  an  unadmitted  devisee, 
her  heir  at  law,  or  the  heir  at  law  of  her  devisor, 
is  entitled  to  be  admitted,  is  a  point  which  I 
believe  has  not  received  any  judicial  decision ; 
but  the  better  opinion  is,  I  think,  in  favour  of 
the  heir  at  law  of  the  devisee.  See,  however, 
contrb,  Watkins  on  Copyholds,  by  Coventry, 
vol.  1,  p.  160,  note,  if,  from  lands  being 
blended  together,  the  lord  is  outble  to  ascer- 
tain the  land  of  any  particular  tenant,  he  may 
bring  a  bill  of  discovei^  in  equity.  See  Clay- 
ion  V.  Cotfke^  2  Atk.  449,  In  this  case,  there- 
fore, the  lord  ought  to  file  such  a  bill  against 
the  heir  at  law  of  the  mother  of  ^.  S.  R.,  and 
after  the  lands  are  ascertuned  he  may  seize 
them.  J.  W. 


QUERIES. 


%HfD  Of  ^roportff  tads  t^onfifsaiuing. 

RB0I8TRT  or  DEEDS. 

I  shall  feel  obliged  if  you  or  any  of  your 
correspondents  can  refer  me  to  a  case  deciding 
that  the  memorandum  of  the  registty  of  a  deed 
affecting  property  in  Yorkshire  or  Middlesex, 
is  included  in  the  counting  of  such  deeds.  I 
presume  it  is,  as  the  memorandum  is  evidence 
of  the  registry;  but  I  am  not  aware  of  any  case 
which  has  been  decided  on  the  point. 

S.W. 

LEASE. — INSURANCE. 

After  the  usual  covenant  for  insurance,  is  the 
following :  «  and  in  default  thereof  (the  pro* 
duction  of  the  policy)  it  should  be  lawful  for 
the  said  [lessor J,  his  executors,  &c.  to  insure 
same,  and  charge  [lessee],  his  executors,  &c. 
with  all  such  monies  so  to  be  paid  on  account 
thereof,  and  on  nonpayment  to  distrain." 
Will  an  ejectment  lie  for  breach  of  the  cove* 


nant  ?  The  lessor  has  applied  on  the  premises 
for  the  policy,  but  without  effect :  is  he  bound 
either  to  insure,  or  be  liable  to  his  superior 
landlord?  X.  F. 


€amman  EafD. 

ACCOMMODATION   BILT.. 

Is  the  acceptor  or  drawer  of  a  liill  or  note 
liable  for  the  amount  of  a  bill  or  note  to  the 
holder,  the  holder  knowing  the  same  to  have 
been  merely  an  accommodation  bill  at  the  time 
he  took  it?  E.  S.  H. 


THE  EDITOR'S  LETTER  BOX. 


LEGAL  ALMANACK. 

We  have  for  a  long  time  had  under  con- 
sideration the  plan  of  a  Leg'fd  ^imfinack ;  and, 
at  the  suggestion  of  several  Subscribers,  as 
well  as  from  a  conviction  of  its  utility,  have 
now  determined  to  publish  it  immediately.  A 
considerable  part  of  the  work  is  already 
printed.  It  will  comprise — 1.  A  Calendar, 
adapted  peculiarly  for  the  use  of  Lawj^ers, 
giving  accurate  information  of  the  Holidays 
kept  at  the  Law  Offices :  the  particular  Days  for 
transacting  various  kinds  of  Legal  business ;  the 
commencement  and  conclusion  of  the  Terms  ; 
the  holding  of  Assizes,  Sessions,  &c.  2.  The 
hours  of  attendance  at  the  Common  Law, 
Equity,  and  other  Offices,  carefully  ascertained. 
3.  The  Terms  and  Returns  of  Writs.  4.  The 
Judges  and  Officers  of  all  the  Courts,  including 
the  recent  changes  and  appointments.  5.  Bar- 
risters, with  the  date  of  their  Call,  and  Regula- 
tions of  the  Inns  of  the  Court.  6.  Perpetual 
Commissioners  under  the  Fine  and  Recovery 
Act.  7*  Members  of  the  Incorporated  Law 
Society,  with  the  regulations  for  admission. 
8.  The  Circuits.  9.  The  Quarter  Sessions;  and 
various  other  Lists  and  Tables  of  professional 
utility. 

Information  of  all  the  arrangements  in  the 
Courts  and  Offices,  and  the  appointment  of 
Judges  and  Officers,  will  be  .carried  down  to 
the  latest  time. 

It  was  at  lirst  intended  to  publish  the  work 
in  two  parts ;  but  by  some  additional  exertion, 
we  hope  to  complete  the  whole  in  the  course 
of  the  present  month.  We  are  obliged  by  the 
hints  which  we  have  received,  and  shall  will- 
ingly attend,  so  far  as  practicable,  to  any  fur- 
ther suggestions.  Considering  the  great  trou- 
ble and  expence  of  the  compilation,  we  think 
the  price  will  be  moderate. 


The  Letters  of  Y.  Z. ;  M. ;  and  J.  (J.  are 
under  consideration. 

The  Queries  and  Answers  of  A.  C.  P. ;  Zeta ; 
E. ;  Amicus  Curiae ;  James  W. ;  A  Constant 
Reader}  W.  W.,  and  M.  T.  have  been  received. 

We  cannot  yet  dispose  of  our  arrear  of 
Queries ;  but  will  do  all  in  our  power  to  ac- 
commodate our  correspondents. 


^tt  Uts^l  il^h^tvh^. 
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*  Quod  magis  ad  Nos 


PertiBet,  et  nescire  malam  est,  agitamui. 


HORAT. 


THE  CHANGE  OF  MINISTRY, 


The  event  which  we  have  for  some  time* 
predicted  as  likely  to  happen,  has  now  oc- 
curred. Lord  Brougham  has  ceased  to  be 
Chancellor.  Vie  are  far  from  feeling  any 
improper  exultation  at  his  fall,  but  we  think 
it  right  to  justify  the  opinion  we  have  long 
entertained  and  pointedly  expressed  respect- 
ing him.  He  has  ever  set  at  naught  his 
own  profession ;  he  cannot  hope  that  it  can 
show  much  regret  at  his  leaving  office. 

If  Lord  Brougham  continues  to  hold 
the  great  seal  until  the  22d  of  November, 
he  will  have  been  just  four  years  in  office ; 
and  certainly,  with  every  desire  to  hold  an 
impartial  judgment  as  to  him  and  his  mea- 
sures, we  have  during  his  career  had  many 
more  occasions  to  dispraise  than  praise  him. 
His  Bankruptcy  Court  Act,  although  it  has 
effected  some  benefit,  must,  in  its  principal 
part,  be  admitted  to  be  a  failure.  His  Lo- 
cal Courts  Bill,  four  times  introduced,  and 
twice  thrown  out  and  twice  abandoned, 
was  fraught  with  evil,  and  would  have  sub- 
verted the  present  administration  of  justice 
throughout  the  country.  His  love  of  power 
and  patronage  cannot  be  disputed ;  while  he 
abolished  some  sinecures,  he  created  many 
important  offices,  and  established  so  many 
boards  of  commissioners,  as  seriously  to 
threaten  the  independence  of  the  bar.  In 
his  distribution,  as  well  of  that  patronage 
which  fell  to  his  hands  in  the  natural  course 
of  things,  as  that  which  owed  its  origin  to 
himself,  he  cannot  be  said  to  have  been 
always  guided  by  an  earnest  desire  to  ap- 
point the  fittest  persons;  the  judges  elevated 

»  See  8  L.  0.417. 

VO.  CCXXXVIII. 


during  his  Chancellorship  are  unquestion- 
ably not  esteemed  the  most  eminent  in  the 
profession;  and  his  minor  appointments 
are  not  much  better.  To  him  is  also  to  be 
attributed  the  scandal  of  making  promises 
as  to  the  official  situations  of  the  crown,  and 
breaking  them.  Neither  can  we  forget  that 
he  has  let  no  opportunity  escape  of  attack- 
ing and  endeavouring  to  degrade  his  own 
profession.  His  recent  "  adventures,"  for  we 
know  no  better  word,  in  the  country,  al- 
though unbecoming  the  high  situation  he 
held,  were  deserving  rather  of  ridicule**  than 
any  grave  censure.  They  can  only  now  be 
considered  as  an  attempt  to  secure  himself 
in  the  office  which  he  best  knew  was  slip- 
ping from  under  him.  We  have  repeatedly 
shewn  that  Lord  Brougham  was  chargeable 
with  all  these  faults ;  and  we  may  confi- 
dently refer  to  our  preceding  pages  tp  shew 
that  we  press  nothing  against  him  which 
we  cannot  substantiate. 

On  the  other  hand,  we  are  indebted  to 
him  for  some  excellent  reforms  in  the  Court 
of  Chancery,  and  for  the  carrying  through, 
tliough  not  the  originating,  the  Central 
Criminal  Court  Act,  and  some  minor  mea- 
sures. 

His  dispatch  of  business  must  be  also 
admitted ;  but  here  we  cannot  give  unmixed 
praise.  He  disposed  of  his  paper,  but  he 
did  not,  in  general,  satisfy  either  the  parties 
or  the  profession.  He  seldom  patiently 
debated  a  new  point  with  a  desire  to  settle 
it  on  its  true  principle.  Where  he  found 
decided  cases  to  assist  him,  he  went 
through  them,  and  simply  made  up  his 
mind  on  their  effect ;  where  he  found  con- 
fficting  facts,   he    listened   to  them,   and 

b  See  8  L.  O.  498. 
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speedily  came  to  a  conclusion.  This  to 
some  may  be  cos«idi^^  alt  |ka]»  i%  rebuked 
of  a  Judge,  and  it  may  perh^s  be  our  pre- 
judices which  make  us  require  something 
more ;  but  they  tell  us  that  he  never  shewed 
himself  a  '*  master  of  equity ;"  that  his  de 
cisions  can  never  be  esteemed  of  much 
value ;  that  he  rarely  took,  or  evq^  seemed 
to  desire  tg  take,  an  original  view  oi  a,  case ; 
that  he  generally  decided  it  on  the  grounds 
suggested  by  counsel ;  that  he  rardy  drew 
from  his  own  store  of  principles ;  and  that 
while  we  give  him  the  greatest  credit,  for. 
unwearied  industry,  we  cannot  say  that  he 
possessed  any  other  judicial  quality  in  an 
eminent  degree. 

The  arrangements  for  supplying  his  place, 
as  all  our  readers  know,  are  not  and  cannot 
be  completed  until  tiie  return  of  Sir  Robert 
Peel;  but  there  is  no  doubt,  we  beUeve. 
about  his  successor.  It  is,  howeyer,  not 
our  intention  to  throw  a  darker  shade,  over 
the  departing  Chancellor  by  painting  the 
merits  of  Him  who  is  to  come  in  glowing 
cok)urs.  His  judicial  cbaraqter  we  endea- 
voured to  describe  when  he  resigned  the 
Great  Seal.<^  Ufi  has  since  rather  gained 
than  lost  chanip.teF  as  a  Judge.  Am  he,  has 
hitherto  stood  up  a^  the  friend  aad  champion 
of  our  own  profession,  we  canmA  but  re- 
joice at  his  being  dothed  with  greater 
powers,  and  only  do  him.  bare  justice  when 
we  say  that  if  the  Great  Seal  be  again  en- 
trusted to  him.  it  will  give  almost  universal 
satisfaction  to  th^  profession. 

Of  the  minor  appointments  our  readers 
know  as  much  as  we  do.  We  believe  that 
nothing  is  finally  arranged,  and  w^  shall  not 
mention  the  thousand  rumours  on  the  sub- 
ject. 

CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  X. 


Tm^  ACT    FOa   XHFBOVINO    TB«    Lf  NCASTia 
COMMON  PLBAS  CPUE^* 

4  &  6  W.  4,  c.  62;      . 

This  is  intituled  **  An  Act  for  improying 
the  Practice  and  Proceedinga  in  the  Court 
of  Common  Pleas  of  the  County  Palatine  of 
Lancaster.''  It  received  the  royal  assent  on 
the  13th  of  August,  1834,  aiKl  came  into 
operation  on  the  1st  of  September,  1834. 


«  See  1  L.  0.  86. 


The  preamble  recites,  that  various  altem* 
tloQs  aiiA  improvemei)!^  have  recently  been 
made  by  the  authority  of  Parliament  and 
otherwise,  in  the  practice  and  proceedings 
of  the  superior  Courts  of  Common  Law  at 
Westminster ;  and  that  it  is  expedient  cer- 
tain alterations  and  improvements  should  be 
effected  in  the  practice  and  proceedings  of 
the  Court  of  Common  Pleas  at  Lancaster. 

The  alterations  made  by  the  authority  of 
Parliament  thus  referred  to,  were  effected 
by  the  Uniformity  of  Process  Act,  2  W.  4, 
c.  39,  the  Speedy  Judgment  and  Execution 
Act,  1  >^.  4,  c.  7,  and  the  Law  Amend- 
ment Act,  3  &  4  W.  4,  c.  42.  The  other 
alterations  took  place  chiefly  under  the 
Rules  of  Court  of  Hilary  Term,  1834,  re- 
lating to  the  Practice  and  Pleadings  in  the 
superior  Courts. 

j     The  several  parts  of  the  act  may  be 
dassed  as  follows  :— 

Ut.  Pou'er  of  the  JuHgpi  ef  the  Su^erkr 
CiMrrlf.—- All  or  any  of  the  Judges  of  the  su- 
perior Courts  may  be  appointed  Judges  of  the 
Common  Pleas  at.  Lancaster,  but  the  Judges 
before  whom  the  Assizes  for  the  county  shall 
from  time  to  time  be  held,  and  their  officers, 
are  aloiie  entitled  to  the  fees  aad  emoluments 
heretofore  received  by  the  Judges  of  the 
Couniy  Paladne  and  their  officers.  (8.84.) 

Special  cases,  by  consent  of  the  parties,  may 
be  stated  for  the  opinion  of  one  of  the  su* 
perior  Courts,  (s.  Id.) 

The  Judjj^es  may  make  Rules  for  alterinir 
and  regulutiiij^  the  mode  of  pleadin^^,  and 
transacting  records,  (s.  17.) 

They  mi^r  also  make  rules  relating  to  the 
aduiii»6iou  of  dojBUuaents  to  be  offiered  in  evi- 
deuce,  and  the  costs  of  omitting  to  apply  for 
or  refusing  such  admissiun.  (s.  17) 
'^  When  a  plaintitf  or  defendant  shall  remove 
!his  peraon  or  lifoods  out  of  the-  jurisdiction  of 
the  Palatine  Court,  the  superior  Courts  (on  a 
certificate  from  the  prothonotary  of  the  Pala- 
tine Court,  or  bis.  deputy,  of  the  amount  of  the 
judgmentt)  may  iaaue  execution  for  the  judg. 
meut,  and  the  costs, of  the  writ  and  certificate,, 
to  the  sherijf  of. any  county,  &c,  against  the 
person  or  goods,  lu  the  same  manner  as  on 
judicments  in  the  superior  Courts,  (s.  31.) 

If  the  rules  of  the  Palatine  Court  cannot  be 
;enforced  by  reason  of  the  non-residence  of  the 
party  within  the  jurisdictaon^  any  one  of  tlie 
superior.  Coqrts,(on.  a  certificate  by  tha.pro* 
thonotary  and  ai^  affidavit  of  the  nonrresi* 
deupe,)  may  make  such  rule  a  rule  of  such 
superior  Courts,  and  the  same  shall  be  enforced 
as  a  rule  of  such  Court,  (s.  32.) 
;  Whenever  by  act  of  Parliament,  or  under  the 
I  authority  of  any  act,  or  by  any  rule  or  ordiP 
of  the  superior  Courts,  or  of  any  of  the 
Judges,  any  Rules  or  Orders  shall  be  made.fbr 
amending  or  regulating  the  proceedings,  prao- 
Itice,  or  pleadings  of  any  of  the  superior 
Courts,  the  Jodf^  of  the  Paladne  Court,  or 
iany  two  of  them,  may  order,  such  Bttlc8»  &c. 
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or  any  pert  ther^f,  to  be  adopted  in  the  Paia- 
tiue  Court,  (a.  340 

The  JuAgtB  of  the  superior  Courts  may  re- 
^ulate  the  fees  of  the  officers  of  the  <^ourt  and 
the  aCtonieys,  not  exceeditif^  the  fees  now 
received,  (s.  25.)  [Will  this  authorize  the  re- 
duction of  fees  on  mandates,  and  the  trial  of 
causes  in  tiie  County  Palatine  from  the  su- 
perior Courts  ?] 

2d.  Proewj.— The  process  in  all  personal 
actions  commenced  in  the  Common  Pleas  at 
Lancaster,  where  it  is  not  intended  to  hold  the 
defendant  to  bail,  shall  be  acrordinj^  to  the 
form  No.  1,  in  the  schedule  to  this  act.  The 
form  of  the  writ  is  not  to  be  varied  (m  account 
of  ally  privilege  of  puriiament  or  otherwise, 
(t.  1.) 

In  the  writ  and  copy  are  to  be  mentioned 
the  place  «tm*i  [iif]  residence  (>r  supposed  resi- 
dence of  the  defendnut.  (s.  1.) 

The  writs  authorized  b^  the  act  are  to  be  the 
only  writs  for  commencmi?  personal  actions 
inthe  cases  to  which  such  writs  apply,    (s.  15.) 

All  writs  shall  be  tested  in  the  name  of  the 
Chief  Jostice  of  the  Paladne  Court ;  or  in  case 
of  a  vacancy,  in  the  name  uf  one  of  the  other 
Jud^.  (s.  ad.) 

Writs  of  venire  /uifiag  juratorei,  shall  be 
dated  on  the  day  next  pi^ecediujr  thie  flr^t  com- 
mission day  of  each  as«izes,  unless  it  happens 
on  a  Monday,  and  then  on  the  preceding 
Saturday.  (8.330 

Writs  of  k9hen»  cttrpora  jurat^rum  are  to  be 
dated  the  day  of  the  return  of  the  venire, 
(a- 33.) 

All  other  writs  excepting  exigent  and  pro- 
clamation, are  to  be  dated  the  day  on  which 
they  are  issued,  (s.  33.) 

And  all  writs  of  execution  may  be  returnable 
ioraiediately  after  the  execution  thereof,  (s.  33.) 

The  name  or  firm  and  place  of  business  or 
reddence  of  the  attorney  and  agent,  (if  any) 
to  be  indoned  on  the  writ.  If  the  plaintiff  sue 
in  person,  a  memorandum  thereof,  and  of  the 
city,  town,  or  parish,  and  the  hamlet,  street, 
and  number  of  the*  house  to  be  indorsed. 
(t.  100 

The  process,  to  arrest  shall  be  by  captain  ac- 
cording to  the  form  No.  4,  and  so  many 
copies,  (with  the  menaurandum  of  notice  suK- 
acnbed  thereto,  and  all  mdorsemeots,)  as  there 
may  be  defendants,  are  to  be  delivered  to  the 
sheriff  or  officer  to  whom  the  writ  is  directed, 
or  who  may  hare  the  execution  and  return 
thereof,  and  who  shall  cause  one  copy  to  be 
defivered  to  every  person  on.  whom  such  pro- 
cess- shaft  be  executed,  and  indorse  on  such 
writ  the  day  of  the  execution,  whether  by  ser- 
vice or  arrest,  (s.  4.) 

If  any  defendant  be  taken  or  charged  in  cus- 
tody and  imprisoned  for  want  of  sureties,  the 
phuntiff  may  declare  and  proceed  according  to 
the  practice  of  the  Court  ad  on  mesne  process. 
(•.4) 

The  plaintiff  or  his  attorney  may  direct  one 
or  more  defendants  to  be  arrested,  and  the 
oAicrs  to  be  served  with' the  capias;  and  sach 
•ervice  shall  be  of  the  same  effect  as  the  service 
oftiitwrit^of  summons,  (s.40 


No  writ  shall  be  in  force  for  more  than  four 
calendar  monthti  from  the  day  ai  its  date,  in- 
cluding such  day,  but  writs  of  summons  and 
capias  may  be  continued  by  alias  and  pluries. 
(s.  8.) 

The  prothonotary  of  the  Court,  or  his  de- 
putv,  is  to  issue  the  writ.  (s.  1 .) 

The  process  is  to  be  served  in  the  manner 
heretofore  uaed,  in  the  County  Pdatine  and 
not  eUf  where.  The  person  serving  it  is  to  in« 
dorse  the  day  of  the  month  and  week  of  the 
service,  (s.  L) 

Writs  of  summons  against  corporations  ag- 
gregate, may  be  served  on  the  mayor  or  other 
head  oflicer,  or  the  town  clerk,  treasurer,  or 
secretary  of  such  corooration  ,*  and  against  the 
inhabitants  of-  a  hundred  or  other  district,  on 
the  high  constable,  or  peace  officer,  (s.  IL) 

The  attorney  whose  name  shall  be  indorsed 
on  the  writ,  shall  on  demand  in  writing  declare 
whether  such  writ  has  been  issued  by  his  au- 
thority, and  the  Court  or  a  Judge  may  order 
htm  to  state  the  occupation,  &c.  and  abode  of 
the  plaintiff. 

It  the  attorney  declare  that  the  writ  was  not 
issued  with  his  authority,  the  Court  or  a  Judge 
may  order  the  defendiint's  discharge,  (s.  13.) 

After  the  service  or  execution  of  any  writ  of 
summons,  capias,  or  detainer,  proceedings  to 
judgment  and  execution  may  be  had  at  the  ex-* 
piratioa  of  ^ht  days,  and  if  the  last  of  siich 
days  faU  on^  Sunday,  Christmas  day.  Good 
Fnday,  or  any  day  appointed  for  a  public  fast 
or  thanksgiving,  the  following  day  shall  be 
considered  as  the  last.  (s.  9.) 

It  is  probable  that  this  prorision  will  be  ex- 
tended to  Easter  Monday  and  Tues<lay  under 
the  2  Wil.  4,  c.  39/  and  the  rule  of  Easter 
Term.  2  Wil.  4. 

As  to  the  writ  of  Diitrtngm^  see  Sec  III. 

drd.  Appentanve. — ^The  appearance  is  to  be 
made  by  delivering  to  the  prothonotarv,  or  his^ 
deputy,  a  memorandum  in  writing,  oated  ou** 
the  day  of  delivery,  according  to  the  form  No. 
2.  (s.  2.) 

In  c»<e  it  appears  by  affidavit  to  the  satisfac- 
tion of  the  Court,  or  one  of  the  judges,  that  a 
defendant  has  not  been  personally  served  with 
the  writ  of  summons,  and  cannot  be  compelled 
to  appear  without  some  more  efficacious  pru- 
cesH,  the  Court  or  judge  may  order  a  dhtr\ngu§ 
to  issue,  directed  to  the  sheriff  or  other  officer, 
to  compel  appearance. 

The  dtMirhi^s  is  to  be  according  to  the  form 
No.  3.  and  to  be  served  on  the  defendant,  if  he 
can  be  met  with;  or  if  not,  to  be  left  at  the 
place  where  sui*h  dUiring'aji  shall  be  executed. 
A  true  copy  of  such  writ  and  notice  is  to  be  de- 
livered therewith  to  the  sheriff  or  other  officer, 
the  writ  being  returnable  on  a  day  certain,  not 
less  than  fifteen  days  from  the  teste.  If  the 
distringas  be  returned  nou  est  inventus  and  nulla 
Itonff,  and  the  plaintiff  shall  not  intend  to  pro- 
ceeti  to  outlawry  or  waiver,  and  the  defendant 
shall  not  appear  in  eight  days  after  the  return, 
and  it  appear  by  affidarit  to  the  satisfdction  of 
the  Court,  or  one  of  the  judges,  that  due 
means  were  used  to  execute  the  writ,  the  Court 
or  judge  may  authorize  the  plaintiff  to  enter 
E  2 
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appearance  fur  the  defendant,  and  proceed  to 
jun^ment  and  execution,  (s.  3.) 

All  such  proceedings  as  are  mentioned  in 
any  writ,  notice,  or  warning  to  be  issued  under 
the  act,  may  be  taken  in  default  of  a  defen- 
dant's appearance,  or  putting  in  bail,  as  the 
case  may  be.  (s.  12.) 

4th.  Pleadings. — The  judges  of  the  Common 
Pleas  at  Lancaster  (namely,  the  judges  who 
hold  the  assizes  for  the  County  Palatine,  and 
such  other  judges  of  the  superior  Courts  as 
may  be  appointed  under  s.  24),  or  any  two  of 
them,  may  make  Orders  and  Rules  for  altering 
and  regulating  the  mode  of  pleadilig,  and  en- 
tering and  transcribing  pleadings,  judgments, 
and  other  proceedings,  (s.  17.) 

This  provision  is  in  accordance  with  3  &  4 
Wil.  4,  c.  42,  s.  1.  But  the  Rules  and  Regu- 
lations are  not  required,  as  under  that  act,  to 
be  laid  before  parliament  six  weeks  before 
coming  into  operation.  The  principal  altera- 
tion in  Pleadmg  under  the  Law  Amendment 
Act  has  been  the  limitation  of  one  count  or 
plea  to  one  cause  of  action  or  defence.  The 
judges  of  the  Palatine  Court  will  probably 
adopt  the  rules  of  the  superior  Courts,  both  as 
to  practice  and  pleading. 

The  costs  to  be  allowed  for  preparing  plead- 
ings are  to  be  the  same  as  in  the  superior 
Courts,  (s.  35.) 

5th.  Paying'  Money  into  Court, — In  all  per- 
sonal actions  (except  for  assault  ^d  battery, 
false  imprisonment,  libel,  slander,  malicious 
arrest  or  prosecution,  crim.  con.,  or  debauching 
the  plaintiff^s  daughter  or  servant)  the  defen- 
dant, by  leave  of  the  Court,  or  one  of  the 
judges,  may  pay  into  Court  a  sum  by  way  of 
compensation  or  amends,  under  such  regula- 
tion, as  to  costs  of  pleading,  as  the  judges  by 
any  Rules  or  Orders  may  direct,  (s.  23.) 

The  right  to  pay  money  into  Court  was  pre- 
viously confined  to  dabtSy  and  did  not  extend 
to  cases  where  damages  were  sought  to  be  re- 
covered for  a  breach  of  contract,  or  a  wrong  of 
uncertain  amount. 

6th.  yidmiasioM, — ^The  judges  of  the  Court 
may  make  Rules  and  Orders,  on  application  a 
reasonable  time  before  the  trial,  touching  the 
voluntary  admission  of  such  documents  or 
copies  as  are  intended  to  be  offered  in  evi- 
dence^ and  touching  the  inspection  thereof, 
and  the  costs  of  proof  in  case  of  omitting  to 
apply  for  admission,  or  not  producing  the  do- 
cuments or  copies,  or  refusal  to  make  admis- 
sion, (s.  17-) 

This  enactment  is  similar  to  that  of  3  &  4 
Wil.  4,  c.  42,  s.  15. 

7th.  Witnestfft. — ^The  service  of  a  subpoena 
on  any  person  in  any  part  of  England  or  Wales 
shall  be  as  effectual,  and  entitle  the  party  to 
the  like  remedies,  as  if  served  within  the  juris- 
diction of  the  Palatine  Court,  (s.  29.) 

If  such  person  shall  not  appear,  the  Court, 
or  one  of  the  judges,  on  proof  of  personal  ser- 
Tice,  may  transmit  a  certificate  of  default  to 
the  Court  of  King's  Bench  in  England,  and 
the  latter  Court  may  proceed  according  to  its 
practice,  (s.  29.) 
But  no  proceeding  shall  be  taken^  unless  it 


appear  that  a  reasonable  sum  to  defray  the  eX" 
pf'nces  of  attending  to  give  evidence  had  been 
tendered  at  the  time  of  the  service  of  the  sub- 
poena, (s.  30.) 

8th.  fTritt  of  Inquiry.— The  8  and  9  Wil. 
3,  c.  11,  provided  that  the  damages  on  bonds 
for  the  performance  of  covenants  or  agree- 
ments, should  be  assessed  under  a  writ  of  in- 
quiry, before  a  judge  of  assize  or  nisi  prius. 

In  order  to  save  the  unnecessary  expence  of 
thus  executing  writs  of  inquiry  under  8  and  9 
Wil.  3,  c.  11,  it  is  now  enacted  (unless  the 
Court  or  one  of  the  judges  shall  otherwise 
order),  that  the  sheriff  shall  be  directed  to 
summon  a  jury  before  him  instead  of  the  jus- 
tices of  assize,  and  a  return  shall  be  made  on 
a  day  certain,  and  such  proceedings  had  as  if 
the  writ  had  been  executed  before  a  justice  of 
the  assize,  (s.  18.) 

Other  writs  of  inquiry  shall  also  be  return- 
able on  a  day  certain,  (s.  19.) 

Upon  the  return  of  the  writ  of  inquiry,  judg- 
ment may  be  signed,  unless  the  sheriff*,  or  his 
deputy,  certify  that  the  judgment  ought  not 
to  be  signed  till  the  defendant  has  had  an  op- 
portunity to  apply  for  a  new  inquiry,  (s.  21.) 

This  is  in  conformity  with  the  Speedy  Judg- 
ment and  Execution  Act,  1  Will.  4,  c.  7* 

9th.  ff^rits  of  TriaL—la  conformity  to  the 
provbion  in  the  Law  Amendment  Act,  3  &  4 
Wil:  4,  c.  42,  s.  17,  the  present  act,  in  actions 
for  debts  or  demands  not  exceeding  20/., 
authorizes  the  Court  or  a  judge  (if  sadsfied 
that  the  trial  will  not  involve  any  difficult  ques- 
tion of  law  or  fact)  to  order  the  issues  to  be 
tried  before  the  sheriff*  or  any  judge  of  a  court 
of  record  for  the  recovery  of  debts  in  the 
county  palatine,  (s.  20.) 

Upon  the  return  of  the  writ  of  trial,  judg- 
ment may  be  signed,  unless  the  sheriff",  his  de- 
puty, or  the  judge,  certify  that  the  judgment 
ought  not  to  be  signed  till  the  defendant  has 
an  opportunity  to  move  for  a  new  trial,  (s.  21.) 
lOth.  Special  Cases — The  parties,  after  is- 
sue, may,  by  consent,  and  under  the  order  of 
one  of  the  judges,  state  the  facts,  in  the  form 
of  a  special  case,  for  the  opinion  of  the  Court* 
or  of  one  of  the  superior  Courts  of  Common 
Law,  and  agree  that  a  judgment  shall  be  en- 
tered for  the  plaintiff'or  dercndant  immediately 
after  the  decision,  (s.  16.) 

A  similar  provision  to  this  was  made  by  the 
3  &  4  Wil.  4,  c.  42,  s.  25. 

1 1th.  yacttting  Judgments^  New  Triaii,  ^rc 
— ^The  Court  may  order  any  judgment  to  be 
vacated  and  execution  stayed  and  an  arrest  of 
judgment  entered,  or  a  new  trial  or  writ  of 
mquiry  granted,  (s.  22.) 

Any  party  in  any  action  may  apply  by  mo- 
tion to  any  of  the  superior  Courts  in  6anco, 
within  the  usual  period,  for  a  new  trial,  non- 
suit, &c. ;  and  if  an  order  be  made,  the  same, 
or  an  office  copy,  is  to  be  delivered  to  the 
prothonotary  of  the  Palatine  Court  or  his  de- 
puty, and  proceedings  shall  be  had  thereupon, 
as  the  case  may  be.  (s.  26  ) 

But  judgment  and  execution  shall  not  be 
stayed,  unless  the  party  moving  shall  enter  into 
recognizance  with  sureties  to  the  satiflfactioQ 


Changei  in  the  Law, — Notice  of  Motione,  3f€, — Practical  Points. 


53 


of  the  Court,  to  prosecute  the  application, 
and  if  refused,  to  pay  the  damages  and  costs, 
(s.  27.). 

Nothing  in  the  present  act  is  to  prevent  the 
Palatine  Court  from  ^pranting  any  new  trial,  set- 
tiug  aside  or  entering  a  nonsuit,  or  altering  a 
verdict,  as  heretofore,  (s.  28.) 

12lh.  Outlatery. — On  the  return  of  non  ett 
inventus  as  to  any  defendant  against  whom  a 
writ  of  ctipias  shall  be  issued,  and  also  on  the 
return  of  non  ett  inventun  and  nulla  bona  as  to 
any  defendant  against  whom  a  writ  of  distrin- 
gas shall  be  issued,  it  shall  be  lawful  to  pro- 
ceed to  outlaw  or  waive  the  defendant  by  wnts 
of  fjtigi facias  and  proclamation,  and  otherwise, 
as  already  in  practice  on  the  return  of  non  at 
inventus  to  a  plaries  capias  after  an  original 
writ. 

But  such  exigent,  proclamation,  &c.  is  to  be 
returnable  on  a  day  certain  in  term,  and  tested 
on  the  return  day  of  the  capfas  or  distringas, 
and  the  subsequent  writs  are  to  bear  teste  on 
the  return  day  of  the  preceding  writ,  and  there 
are  to  be  fifteen  days  between  the  delivery  of 
each  writ  to  the  sheriff  and  its  return,  (s.  5.) 

After  judgment  in  any  action  commenced 
by  writ  of  summons  or  capias,  proceedings  to 
outlawry  may  be  taken  and  judgment  of  out- 
lawry given,  as  now  done  in  actions  by  original 
writ.  But  every  outlawry  or  waiver  under  this 
act  may  be  set  aside  by  writ  of  error  or  motion, 
in  like  manner  as  now  set  aside,  (s.  6.) 

13th.  Pristmers. — When  it  is  intended  to 
detain  a  prisoner,  the  detainer  shall  be  in  the 
form  No.  5,  a  copy  of  which,  and  all  indordc- 
ments,  is  to  be  delivered  with  the  process  to 
the  keeper  of  the  gaol,  who  is  to  serve  such 
copy  on  the  defendant,  or  leave  the  same  at  his 
room.  The  declaration  is  to  allege  the  pri- 
soner to  be  in  custody  in  the  gaol,  and  the 
subsequent  proceedings  are  to  be  as  against 
prisoners  on  mesne  process,  (s.  7.) 

Plaintiffs  may  declare  and  proceed  accord- 
ing to  the  practice  of  the  Court  as  on  mesne 
process,  (s.  4.) 

14th.  Privilege. — ^The  act  is  not  to  subject 
any  person  to  arre$>t,  outlawry,  or  waiver,  who 
by  reason  of  any  privilege,  usage,  or  otherwi3e, 
may  now  by  law  be  exempt ;  or  extend  to 
any  cause  removed  by  writ  of  pone  hgueiatn, 
acced*is  ad  curiam,  certiorari ,  recordari  facias 
loqueiam,  habeas  corpus ^  or  otherwise,  (s.  14.) 

The  form  of  writs  is  not  to  be  varied  on  ac- 
count  of  any  privilege  of  parliament  or  other- 
wise, (s.  1.^ 

15th.  Proceedings  to  bar  the  Statute  ofLimi' 
tations. — No  first  writ  shall  be  available  to  pre- 
vent the  operation  of  any  statute  limiting  the 
time  for  commencing  actions,  unless  the  de- 
fendant shall  be  arrested  or  served,  or  pro- 
ceedings towards  outlawry  taken,  or  unless 
such  writ,  and  every  writ  issued  in  continua- 
tion, be  returned  non  est  inventus,  and  entered 
of  record  within  one  calendar  month  after  its 
expiration,  and  unless  every  writ  in  contin- 
uation be  issued  within  one  calendar  month 
after  the  expiration  of  the  preceding  writ,  and 
contain  a  memorandum  of  the  date  of  the  first 
writ  and  return,  (s.  8.) 


16th.  Fees  and  Costs.—The  Judges  nf  the 
superior  Courts,  or  any  eight  or  more  (of 
whom  the  Chief  of  each  of  the  Courts  shall  be 
three),  may  by  any  rule  or  order  make  ree^ula- 
tions  as  to  the  fees  to  l.e  charged  by  the  officers 
of  the  Court  and  the  attorneys,  and  to  alter 
the  same,  not  exceeding  the  fees  now  received. 
(8,  26.) 

The  Judges  may  make  rules  touching  the 
costs  for  omitting  to  apply  for  or  refusing  the 
admission  of  documents,  (s.  17-) 

'llie  costs  of)  preparing  pleadings  are  to  be 
the  same  as  in  the  superior  Courts,  (s.  ^5.) 


NOTICE    OF    MOTIONS- STAYING 
PROCEEDINGS. 


With  respect  to  staying  proceedings  dur- 
ing the  pendency  of  a  motion,  it  is  impor- 
tant to  remark  that  there  is  a  difference  in 
the  practice  of  the  Court  of  King's  Bench, 
from  that  of  the  Common  Pleas  and  Ex- 
chequer. This  difference  would  perhaps 
be  hardly  worthy  of  remark,  but  for  the  de- 
cision of  a  very  eminent  Judge.  In  the 
cases  of  Fortescue  v.  Jones,  1  Dowl.  Pra. 
Cas.  p.  524,  Mr.  Justice  Parke,  in  the 
King's  Bench  Practice  Court,  decided,  that 
unless  notice  of  a  motion  to  set  aside  pro- 
ceedings for  irregularity  was  given  to  the 
opposite  party,  a  rule  nisi  was  no  stay  of 
proceedings.  This,  however,  it  appears, 
was  contrary  to  the  constant  practice  of  the 
Court,  and  accordingly  Mr.  Justice  Taunton, 
in  a  subsequent  term,  decided,  that  the  rule 
ism  was  a  stay  of  proceedings,  although  no 
notice  had  been  given  to  the  opposite  side. 
In  conformity  with  this  latter  decision  also 
was  the  opinion  of  Mr.  Justice  Patteson,  in 
the  case  of  Stratton  v.  Regan,  2  Dowl. 
Prac.  Cas.  585.  In  the  Court  of  King's 
Bench,  therefore,  it  is  not  necessary  to  give 
notice  of  motion  in  order  to  obtain  a  stay 
of  proceedings ;  and  in  many  cases  it  may 
be  advisable  not  to  give  such  notice,  since, 
if  the  opposite  party  appear  and  discharge 
the  rule,  in  the  first  instance,  neither  will 
have  any  costs. 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  LXIX. 


REPUDIATION   OF   CONTnACT. 

Where  a  vendee  is  fraudulently  deceived  in  the 

purchase  of  any  article,  if  he  object  at  once  to 

the  completion  of  the  contract,  he  mav  repu- 
E  3 
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diate  it ;  bat  if  lie  chooses  to  deal  with  his  pur- 
chase, he  will  be  bound  by  it,  and  the  discovery 
of  a  further  fraud  in  the  matter  will  not  avail 
him.  This  principle  is  enforced  in  the  fol- 
lowing case : 

Assumpsit  for  money  had  and  received. 
Plea,  the  f(eneral  issue.  On  the  trial,  before 
DenmaHy  0.  J.,  at  the  sittings  after  last  Hilary 
Term,  at  Guildhall,  the  plaintiff  proved  that, 
in  consequence  of  an  advertisement  in  the 
newspapers,  he  entered  into  a  negociation  for 
the  purchase  of  some  shares  in  a  supposed  joint 
stock  mining  company,  and.  upon  representa- 
tions made  to  him  by  the  agents  of  the  defend- 
ants, became  the  purchaser  of  shares  to  a  large 
amount.  After  the  purchase  was  concluded, 
he  discovered  that  the  statements  in  the  adver- 
tisement, and  many  of  the  represcutatiuns 
made  to  him  in  the  course  of  the  negociutiou, 
were  fraudulent,  and  that  the  whole  scheme  was 
a  deception.  The  real  sellers  of  the  shares 
were  the  defendants.  The  action  was  brought 
to  recover  back  the  money  paid  for  the  shares. 
On  the  cross-examination  of  the  plaintiff's  wit- 
nesses, it  appeared  that  subsequently  to  the 
above  transactions,  the  plaintiff  formed  a  new 
company,  by  consolidating  the  shares  origin- 
ally purchased  by  him  with  some  other  pro- 
perty :  and  he  sold  shares  in  the  new  company, 
thereby  realizing  a  condderable  sum  of  money. 
Evidence  was  further  given,  on  tibteart  of  the 
pliuntiff,  to  shew  that,  at  the  time  6i  the  original 
purchase,  an  outlay  of  35,000/.  was  represented 
to  him  to  have  been  made  by  the  supposed 
mining  company  in  the  purchase  of  property, 
which  outlay,  in  fact,  had  not  amounted  to 
5,000/.,  and  that  this  part  of  the  fraud  was  not 
discovered  by  him  till  after  he  had  disposed  of 
the  shares  of  the  new  company.  The  Lord 
Chief  Justice  nonsuited  the  plaintiff.. 

On  a  motion  to  shew  cause  why  the  nonsuit 
should  not  beset  aside;  LfftleMe,  J.  said,  it 
seems  to  me  that  this  nonsuit  was  right.  No 
doubt  there  was,  at  the  first,  a  gross  fraud  on 
the  plaintiff.  But  after  lie  had  learned  that  an 
imposition  had  been  practised  oD  him,  he 
ou^ht  to  have  made  his  stand.  Instead  of 
doing  so,  he  goes  on  dealing  with  the  shares ; 
and,  in  fact,  disposes  of  some  of  them.  Sup- 
posing him  not  to  have  had,  at  that  time,  so 
full  a  Knowledge  of  the  fraud  as  he  aftenvards 
obtained,  he  had  given  up  his  light  of  objec- 
tion by  dealing  with  the  property  alter  he  had 
once  discovered  that  he  had  ueen  imposed 
upon. 

Parkg,J — I  am  entirely  of  thesilpie  opinion. 
After  the  plaintiff,  knowing  of  the  fraud,  had 
elected  to  treat  the  transaction  us  a  contract, 
he  had  lost  his  right  of  rescinding  it ;  and  the 
fraud  could  do  no  mure  than  entitle  him  to  re- 
scind. It  is  said,  that  another  fraudulent  re- 
presentation was  subseouently  discovered.  I 
cannot,  however,  perceive  that  the  evidence 
goes  far  enough  to  shew  that  such  a  represen- 
tation was,  in  fact,  made. 

Paiteso/i,  J. — No  contract  can  arise  out  of 
a  fraud ;  and  an  action  brought  upon  a  sop- 


ppsed  contcaet,  which  is  i^hetvn  to  liaTe  maea 
from  fraud,  may  be  resisted.  In  this  case  the 
plaintiff  has  paid  the  money,  and  now  demands 
It  back,  on  the  ground  or  the  money  having 
been  paid  on  ^  void  transaction.  To  entitle 
him  to  do  so,  he  should,  at  the  time  of  disco- 
vering the  fraud,  have  elected  to  repudiate  the 
whole  transaction.  Instead  of  doing  so,  he 
deals  mth  that  for  which  he  now  says  that  he 
never  legally  contracted.  Long  after  this,  as 
he  alleges,  he  discovers  a  new  incident  in  the 
fraud.  This  can  only  be  considered  as  strength- 
ening the  evidence  of  the  original  fraud ;  and 
it  cannot  revive  the  right  of  repudiation  which 
has  lieen  once  waived. 

Demmtant  C.  J. — I  aQted  upon  the  principle 
which  has  been  so  clearlv  put  bv  the  rest  of  the 
Court.  There  i^  no  authority  (or  saying,  that 
a  party  must  know  all  the  incidents  of  a  fraud 
before  he  deprives  hiipself  of  the  right  of  re- 
scinding. 

Rule  refusc,d. — CumjAeU  ?.  Flemmg't  1 
Adol.  and  £  40. 


JUDICIAL  IMPARTIALITY.— LORD 
ELDON. 


It  is  a  very  tempting  thing  to  a  Judge, 
thirsting  for  popularity,  to  encourage  ap- 
plications which  may  afford  opportunitieB 
of  displaying  a  spirit  of  patronage  and  con- 
descending greatness,  llie  practice,  how- 
eyer,  is  questionable,  even  if  there  were  no 
judicial  impropriety  in  it;  for  a  Judge 
should  deyote  himself  to  the  duties  of  his 
office,  an4  the  ex  parte  statements  which 
come  before  him  **  out  of  Court "  can  never 
be  relied  on.  Besides  all  the  perversions 
with  which  they  are  fraught,  they  need- 
lessly occupy  ^e  time  of  the  Judge  in 
details  which  haye  undergone  no  profes- 
sional pruning  or  revision,  and  are  therefore 
equally  bad  in  manner  and  matter.  But 
beside^  all  this,  the  reception  of  such  pa- 
pers is  a  direct  breach  of  the  great  principle 
of  impartiality.  A  Judge  who  has  receiyed 
and  read  such  communications,  and  espe- 
cially if  he  should  haye  giyen  any  s^ptmoii 
or  advice  upon  them,  is  naturally  inclined 
to  adhprp  to  his  first  impression ;  and  at  all 
events,  if  he  should  decide  in  fisivor  of  the 
party  who  (to  use  a  familiar  phrase)  has 
thus  "  ear-wigged "  him,  he  is  open  to 
strong  suspicion  of  partiality.  We  haye 
heard  that  such  things  occurred  no  yery 
long  time  ago  ;  and  by  way  of  caution,  we 
subjoin  the  opinion  of  Lord  Eldon—backed 
by  his  practice— ou  such  occasions. 

His  Lordship  had  been  addressed  in  pi 


Retmimi  of  AUmmey^  Certifieaieg. 


55 


ktter,  beiffiiig  the  poet-i&Ark  of  '^*  New- 
castle/' Dec.  21.  1826  ;  in  which  the 
writer  endeavored  to  win  the  then  Lord 
Chancellor's  ear  hy  such  appeals  as  the  fol- 
owing: 

^  "  Well  knowing  your  benevolent  dil- 
ation, and  the  great  interest  you  take  in 
fsrwarding  the  claims  of  the  poor  «nd  in- 
digent/' *  *  •  «  I  most  humbly  Solicit 
your  Lordship's  interest,  in  order  that  I 
may  attain  what  is  my  legal  right.  1  am 
in  ^e  most  distressed  circumstances  /'  »  »  * 
"  and  looking  up  to  your  Lordship's  high 
legal  character,  and  considering  your  Lord- 
ship as  the  guardian  of  the  distressed,  I 
take  this  libwty/'  Ac.  [The  circumstances 
of  the  case  we  forbear  stating.] 

The  venerable  Earl  returned  the  letter, 
with  the  following  memorandum  in  his  own 
hand  writing : 

"  The  person  to  whom  this  is  addressed 
being  a  Judge  of  the  Court  mentioned  in 
it,  cannot  give  adviee  to  any  persons  re- 
specting property,  the  litigation  respecting 
which  may  come  before  himself  as  a  Judge, 
to  decide  with  impartiality,  and  without  any 
information  given  previously  by  any  party 
in  such  litigation.  If  advice  is  Wanted. 
oounael  must  be  applied  to ;  and  every  gen- 
tleman at  the  bar  t^'ill  give  a  liberal  consi- 
deration to  what  the  party's  pecuniary 
cireiUBstances  may  require  that  attention 
abould  be  given/' 


RENEWAL  OF  ATTORNEYS' 
CERTIFICATES. 


We  have  been  reminded  of  the  griev- 
ance under  which  the  profession  labours, 
by  the  imposition  of  the  annual  tax  of  12/. 
on  their  certificates.  This  is  about  the 
time  when  they  must  be  renewed,  and  it  is 
therefore  seasonable  to  recal  attention  to 
the  subject.  The  sum  paid  to  Government 
by  attorneys  and  solicitors  amounts  nearly 
to  80,000/«  annually.  It  was  imposed 
dur&g  the  war,  when  taxes,  however  ob- 
jeetionable  in  principle,  were  submitted  to 
by  tile  loyalty  of  the  profession ;  and  the 
impo«t  ought  to  have  been  reduced,  if  not 
removed,  long  ago. 

We  are  aware  that  there  may  be  reasons 
assigned  for  an  annual  register  of  persons  in 
actual  practice.;  but  that  object  might  be 
effected  for  a  small  fee  of  sufficient  amount 
to  psy  tlieexpense of  Uie  registry.  No  such 


reguktidn  however  has  be^  deemed  neces- 
sary with  respect  to  the  Bar.  Nor  are  the 
other  professions  subjected  to  such  a  poll- 
tax.  It  is  therefore  in  this  respect,  as  well 
a^  others,  partial  ahd  unjust.  It  is  also  an 
unequal  tax,  because  the  same  amount  is 
paid  by  the  solicitor  who  derives  an  income 
from  his  profeesiotial  employment  of  two 
thousand  It  y^ar,  and  he  who  acquires  only 
two  hundred.  A  graduated  scale,  how- 
.ever.  Would  be  liable  to  aU  the  objections 
which  attach  to  an  income  tax,  and  we 
are,  therefQre,  for  aboUshing  it  altogether, 
or  reducing  it  to  some  lOs.  or  20^.,  by  way 
of  annual  registry. 

It  had  been  supposed,  we  believe,  that  it 
is  useless  to  ^dtess  the  Legislature  on  the 
subject :  first,  because  the  Chancellor  of  the 
Exchequer  cannot  spare  the  money  which 
is  thus  raised ;  and  secondly,  that  all  other 
classes  will  be  relieved  before  the  lawyers: 
it  being  supposed  that  they  can  well  afford 
to  be  taxed,  and  t^at  the  money  paid  to 
them  is  eto^bitant  in  amount,  and  consists 
almost  entirely  of  profit. 

We  think  these  mistieJces  should  be 
pointed  out  to  the  House  of  Commons  by 
the  members  of  the.  profession  and  their 
friends  iBko  are  in  Faiiiament;  and  it  may 
be  taken  for  granted  that  until  the  matter  is 
properly  "brought  forward,  there  will  be  no 
alteration.  We  believe  it  was  materially 
owing  to  the  speech  of  the  late  Lord 
Erskine,  made  at  a  meeting  of  one  of  the 
Law  Societies,  in  which  he  pomted  out 
with  great  force  the  iniquity  of  continuing 
the  tax  on  legal  proceedings,  that  it  was 
abolished.  The  present  tax,  though  not  so 
palpable  to  the  public,  must  ultimately  be 
borne  by  them,  and  they  would  consequently 
be  benefited  by  its  removal;  and  justice 
would  than  be  done  to  a  profession  which 
ought  in  this  respect  to  stand  on  the  same 
footing  as  others.  We  think  also  that  the 
Common  law  practitioners  are  peculiarly  en- 
titled to  consideration,  by  the  reductions 
which  have  from  time  to  time  taken  place  of 
late  yeqrs  in  the  fees  and  emoluments  al- 
lowed to  them,  and  by  the  changes  which 
have  effected  all  classes  of  the  profession. 

We  fflist,  tiiat  in  preparing  petitions  on 
this  subject,  8om6  hints  may  be  collected 
from  these  pages ;  and  we  shall  gladly  assist 
in  promoting  any  measure  by  which  the 
grievance  may  be  removed. 
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CIRCULAR  OF  THE  POOR  LAW 
COMMISSIONERS. 


Office  of  the  Poor  Law  Commissioners 
for  England  and  Wales. 
Loudon,  8th  No?.  1834. 

To  the  Overseers  of  the  Poor. 

The  Poor  Law  Commissioners  for  England 
and  Wales  have  received  information  which 
leads  them  to  believe  that  notwithstanding  the 
directions  conveyed  to  the  Overseers  in  the 
circular  letter  of  the  14th  of  September,  the 
Poor  Law  Amendment  Act  is  still  imperfectly 
understood  ;  and  that  the  Overseers  m  many 
parishes,  which  have  no  SelectVestries  or  Boards 
of  Guardians,  are  under  misapprehension  as  to 
the  duties  which  they  are  by  the  existing  laws 
required  to  perform. 

The  Commissioners,  therefore,  think  it  ne- 
cessary to  inform  you,  that  as  Overseers  you 
still  remain  responsible  for  the  due  relief  of 
the  poor ;  and  that  you  may  furnish  such  relief 
in  any  of  the  different  wavs  in  which,  by  law, 
you  might  have  furnished  it,  before  the  passing 
of  the  Poor  Law  Amendment  Act ;  bearing  in 
mind  always,  the  necessity  of  vigilance  and 
strict  economy  in  its  distribution. 

The  Poor  Law  Amendment  Act  was  passed, 
not  for  the  purpose  of  abolishing  the  necessary 
relief  to  the  indigent,  but  for  preventing 
various  illegal  and  injurious  practices,  which 
had,  by  degrees,  grown  up  in  the  administra- 
tion of  such  relief.  The  Commissioners  will 
gradually  introduce  proper  regulations  for  pre- 
venting these  practices,  which,  although  highly 
objectionable,  cannot,  altogether  and  imme- 
diately, be  stopped. — In  the  mean  time,  the 
Commissioners  wish  to  draw  your  attention  to 
the  following  suggestions;  many  parishes 
having  derived  great  advantage  from  adopting 
the  measures  which  are  here  pointed  out : — 

1 .  With  regard  to  able-bodied  paupers,  who 
are  unable  to  procure  emplovment,  you  should, 
if  possible,  set  them  to  wortc ;  and,  in  all  cases 
where  circumstances  permit  its  adoption,  task- 
work should  be  preferred. 

2.  The  allowance  to  be  given  to  the  pauper, 
in  return  for  parish  work,  whether  the  same 
be  day  work  or  task  work,  should  be  con- 
siderably less  than  the  ordinary  wages  paid  for 
similar  work  to  an  independent  labourer. 

3.  If  it  be  found  impracticable  to  set  the 
able-bodied  paupers  to  work,  one  half  at  least 
of  the  relief  given  to  them  should  be  in  food, 
or  in  the  other  necessaries  of  life ;  and,  if  this 
rule  be  applicable  to  your  parish,  the  Commis- 
sioners recommend  you  to  consider  whether 
arratigements  cannot  be  made  for  carrying  it 
into  effect  without  delay. 

4.  If  it  is  the  practice  in  your  parish  to  make 
an  allowance  to  labourers  in  respect  of  the 
number  of  their  children,  you  should  not 
suddenly  or  altogether  discontinue  these  al- 
lowances, but  you  should  make  them  in  kind 
rather  than  in  money. 

5.  With  respect  to  the  paupers  (if  any)  be- 
longing to  your  pariflhi  but  resident  elsewhere^ 


who  have  been  accustomed  to  receive  from 
your  parish  weekly  or  other  payments — such 
payments,  especiallv  as  regards  aged  and  in- 
firm persons,  shoula  not  be  hastily  withdrawn ; 
but  the  list  of  cases  of  this  nature  should  be 
carefully  revised,  with  the  view  to  detect 
frauds  and  impositions. 

6.  If  your  parish  possesses  a  workhouse, 
which  is  already  in  such  a  state  as  to  admit  of 
able-bodied  paupers  being  lodged,  maintained* 
and  set  to  work  therein,  you  may  make  the 
offer  of  relief  within  the  house  to  any  such 
pauper  who  shall  apply  for  parochial  aid  ;  and 
such  offer  will  exonerate  you  from  the  neces- 
sityof  offering  other  relief. 

The  Commissioners  wish  you  to  observe, 
that  the  foregoing  suggestions  are  for  your  in- 
formation and  assistance  only,  and  are  not  to 
be  mistaken  for  Rules  or  Orders  issued  by 
them,  under  the  authority  of  the  Poor  Law 
Amendment  Act. 

By  order  of  the  Board, 

Edwin  Chadwick,  Secretary. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXXXIII. 


ACKNOWLEDGMENT  OF  LEASE  FOR  A  TEAR. 

In  answer  to  the  letter  of  H.  M.,  (8  L.  O. 
424,)  relative  to  the  acknowledgment  of  a 
lease  for  a  year,  I  beg  to  submit  that,  although 
it  is  prudent  to  have  the  lease  acknowledged 
by  the  wife,  in  cases  where  she  has  the  free- 
hold of  the  property  intended  to  be  conveyed ; 
yet  that  such  acknowledgment  is  not  nhsnlutely 
requisite^  inasmuch  as  a  lease  made  by  husband 
and  wife  by  deed,  without  the  observance  of 
the  conditions  required  by  the  stat.  of  Hen.  8, 
is  not  void,  but  only  voidable,  and  consequent- 
ly will  clothe  the  lessee  with  a  sufficient  pos- 
session to  enable  him  to  take  a  release. 

Before  the  passing  of  the  recent  act,  by 
which  an  acknowledgment  is  substituted  for  a 
fine  or  recovery,  the  usual  mode  of  conveying 
freehold  premises,  held  by  husband  and  wife 
in  right  of  the  latter,  was  by  lease  and  release, 
with  a  covenant  in  the  release  to  levy  a  fine  to 
the  uses  therein  declared;  but  if  since  the 
passing  of  that  statute,  a  lease  for  a  vear  by 
nusbaud  and  wife,  without  acknowleoginent, 
be  absolutely  void,  then,  by  parity  of  reason- 
ing, the  lease  under  the  old  system  must  have 
been  void  abo,  as  the  fine  could  not  give  to  it 
any  validity  whatever. 

1  concur  with  H.  M.  in  thinking  the  point 
one  of  great  importance,  as  I  doubt  not  that  a 
large  proportion  of  the  leases  for  a  year,  exe- 
cuted since  the  passing  of  the  act,  have  not 
been  acknowledged  by  the  W'es  of  the  lessors, 
although  they  have  executed  the  same,  and  it 
is  ver)*  desirable  that  the  question  should  be 
fullv  discussed  and  set  at  rest. 

Y.Z. 


Selections  from  Correspondence, — Superior  Courts:  Vice  Chancellor, 


67 


Sir, 


IMPARLANCE. 


On  the  subject  of  the  decision  of  Mr.  Jus- 
tice Taunton,  allow  me  to  make  two  obser- 
vations. 

First,  as  a  plaintiff  cannot  declare  de  bene 
eue  on  serviceable  process  since  the  Uniform- 
ity of  Process  Act,  that  statute,  as  construed 
by  the  learned  Judge,  will  have  the  effect,  in 
▼ery  many  cases,  of  preventing  a  plaintiff  get- 
ting what  used  to  be  called  a  Plea  of  the  Term, 
and  thereby  occasion  him  very  great  delay  and 
injury. 

Secondly.  The  3  &  4  W.  4,  c.  67,  b.  2,  has 
these  words :  *'  And  whereas  by  the  exMnsc 
law,  and  the  practice  of  the  snid  Courts  of 
Common  Law,  actions  may  be  brought,  and 
issues  proceed  to  trial  ancf  final  judgment  in 
vacation,  notwithstanding  the  cause  of  action 
mav  have  arisen  subsequent  to  the  then  pre- 
ceding term."  Now,  if  the  decision  referred  to 
be  law,  this  preamble  ought  to  have  run, — 
**  Whereas  issues  may  proceed  to  trial  and 
final  judgment  in  vacation,  if  the  defendants 
think  fit  to  let  them,  by  waiving  their  right  to 
imparl  to  the  next  term  by  pleading." 

J.     \Jm 

[In  all  these  cases  a  material  question  arises, 
namely,  whether  the  writ  was  returnable  in 
term  or  vacation.  Ed.] 


SUPERIOR  COURTS. 


Witt  €^mttUax'i  Court. 

PRACTICE.— INVOEMATION. — RELATOR. 

Upon  motion  to  take  an  information,  in  respect 
of  a  charity,  off  the  file,  for  the  insufficiency 
of  the  relator  to  answer  costs;  and  to 
charge  the  solicitor  with  costs,  for  filing 
the  information  without  authority;  and  for 
obtaining  the  Attorney  GeneruVs  kignature 
without  having  ascertained  the  sufliciency 
of  the  relator;  this  Court,  inclining  to 
grant  the  motion,  directed  an  issue  to  in- 
quire into  the  facts. 

This  was  a  motion  to  take  an  information  off 
the  file,  for  the  insufiiciency  of  the  relator  to 
answer  for  the  costs,  and  to  compel  the  soli- 
citor  to  pay  the  costs  of  the  motion,  and  all 
other  costs  hitherto  incurred  on  the  part  of 
the  defendants,  for  having  used  the  relator's 
name  without  authority,  and  having  obtained 
the  Attorney  General's  signature  to  the  infor- 
mation irregularly,  as  was  alleged. 

Sir  Edward  Sugden  and  Mr.  Bethell,  in  sup- 
port of  the  motion.  The  ground  of  the  motion 
was  first,  that  the  information  had  been  filed 
without  the  knowledge  of  the  relator.  The  ob- 
ject of  the  information  was  to  obtain  a  refe- 
rence to  the  Master,  for  ascheme  to  carry  into 
effect  a  bequest  made  to  the  Skinners'  Company 
in  1592,  by  a  gentleman  named  Dixie,  for  the 


information,  was  not  a  freeman  of  the  Skinners' 
Company,  though  a  freemen  of  the  city  of  Lon- 
don, and  moreover  that  he  was  a  poor  man, 
an  order  for  security  of  costs  had  been  obtained 
by  the  defendants,  when  two  persons  were 
named  as  sureties,  who  were  now  objected  to 
alio  on  til e  ground  of  insutficiency.  The  re- 
lator himself  has,  since  the  information  was 
filed,  disavowed  having  authorized  the  filing  of 
it  in  his  name,  and  said  the  step  had  been  taKen 
by  the  solicitor  in  consequence  of  a  casual  con. 
versation  between  him,  (the  relator)  and  another 
person  on  the  subject.  But  whether  the  soli- 
citor had  or  not  this  relator's  authority,  he  was 
still  amenable  to  the  censure  of  the  Court,  for 
presenting  the  signature  of  the  Attorney  Gene- 
ral without  having  ascertained  the  sufficiency 
of  the  relator.  Sir  Edward  Sugden,  in  com- 
menting on  the  affidavits  read  in  support  of 
this  motion,  contended  that  it  was  necessary  a 
stop  should  be  put  to  the  filing  of  informations 
under  such  circumstances,  though  he  admitted 
that  every  facility  should  be  afforded  for  the 
investigation  of  the  manner  in  which  charitable 
bequests  were  appropriated  by  corporations. 
No  one,  however,  would,  he  conceived,  con- 
tend that  it  was  right  that  companies  should 
be  attacked,  as  appeared  to  be  the  case  in  the 
present  instance,  merely  to  put  money  into 
the  pockets  of  solicitors.  It  was  evident  the 
Attorney  General  had  in  this  instance  been 
grossly  imposed  upon,  and  that  the  conduct  of 
the  solieitor  who  had  filed  the  information  was 
highly  reprehensible. 

The  hcff  Chnncelbr  asked  whether  the 
Attorney  General  was  represented  in  Court  by 
Counsel  ? 

Mr.  IFrav  said  that  he  was  instructed  to 
appear,  and  to  declare  in  the  name  of  the  Attor- 
ney General  that  he  was  quite  satisfied  he  had 
been  imposed  upon  as  to  the  sufficiency  of  the 
relator,  but  that  he  would  submit  to  act  in  the 
case  as  the  Court  might  direct. 

Mr.  Knight  and  Mr.  Cooper  opposed  the 
motion.  The  question  of  the  sufficiency  of  the 
relator,  was  not  exactly  the  question  before 
the  Court.  That  point  bad  been  disposed  of 
by  the  motion  for  the  security  of  costs,  when 
the  plaintiff  immediately  consented  to  that 
course,  and  had  produced  two  persons  who 
were,  it  was  true,  objected  to  by  the  defend- 
ants, but  with6ut  reason  assigned.  The  dis- 
avowal of  authority  on  the  part  of  the  relator 
had  been  made  in  consequence  of  his  having 
been  threatened  with  serious  loss,  by  third 
parties.  He  had  not  formally,  however,  by 
affidavit  recalled  the  authority  he  had  originally 
given-  to  the  solicitor  for  the  information^ 
through  the  medium  of  a  mutual  friend ;  and 
even  if  he  had  withdrawn  his  consent,  that 
would  be  no  reason  for  fixing  the  costs  on  the 
solicitor,  who  acted  in  the  first  instance  in  his 
name.  In  one  of  the  affidavits  filed  on  behalf 
of  the  solicitor  in  opposition  to  this  motion,  it 
is  positively  stated  tdat  upwards  of  200,000/. 
had  been  restored  to  charitable  purposes,  by 
means  of  informations  filed  in  Chancery,  Uy  one 
firm  of  solicitors  alone.    The  public  ought  to 


benefit  of  the  poor  freemen  of  the  company.    

It  appearing  that  the  relator  in  the  presenti  be  extremely  obliged  to  those  individuals  who 


&s 


Superior  CourU:  Viee  ChancMar  i  Bells. 


had  the  tpirk  to  come  forward  in  opposition  to 
wealthy  companies,  for  the  purpose  of  compel- 
ling them' to  refund  the  enormous  sums  which 
the  piety  or  charity  of  our  ancestors  had  en- 
trusted to  them  for  beuevolent  objects,- and  to 
divert  them  again  into  the  stream  from  which 
they  had  been  so  long  withdrawn. 

His  Honor  the  Fire  ChancpUttr,  after  look- 
ing into  the  affidavits  and  the  record,  sidd  he 
would  state  how  the  matter  struck  him.    The 
question  was  certainly  one  of  high  importance, 
not  only  involving  as  It  did  the  characters  of 
dilTerent  parties,  but  the  alleged  fact  of  impo- 
sition having  been  practised  on  the  Attorney 
General,  when  his  sanction  was  obtained  to  the 
information.     The  Attorney  Oeneral,  it  was 
true,  might  file  an  information  without  a  rela- 
tor at  all,*  but  when  a  relator  was  proposed,  it 
was  right  that  he  should  be  in  substAnee  a  pro- 
per person,  so  as  to  answer  for  the  costs  to 
defendants.^    It  was  curious,  huwever,  that  in 
the  present  case  the  engrossment  of  the  certifi- 
cate originally  contained  the  names  of  two  r^ 
lators;  but  those  names  had  been  struck  out, 
and  that  of  the  present  relator  Introduced  by 
interlineation.    On  the  record,  too,  signed  by 
the  Attorney  General,  the  name  of  the  present 
relator  was  introduced  on  a  blank,  evidently 
occasioned  by  an  erasure,  and  a  line  was  drawn 
through  the  remaining  space,    lliere  vras  un- 
der these  circumstances,  he  thought,  ground 
enouj^h  to  suspect  that  the  sufficiency  of  the 
existmg  relator  had  never  in  fact  beea  certified 
by  the  Attorney  General.    The  circinistance 
deserved  inouiry,  and.  he  should  take  care  to 
have  it  notined  to  the  Attomev  Generll  of  tiie 
present  day,^^  in  order  that  tne  respoafibiliw 
contemplated  by  the  law,  might  not  be  deieatea. 
With  regard  to  the  question  whether  authority 
was  or  was  not  given  by  the  relator,  he  thought 
.the  affirmative  might  be  true ;  but  still  it  was 
curious  that  the  solicitor  who  had  filed  the  in- 
formation, had  never  made  inquiry  into  that 
fact  after  the  communication  made  to  him  bv 
his  friend.    Every  loose  expression  that  feu 
.from  a  man  in  conversation,  was  not  to  be 
taken  for  the  deliberate  determination  of  his 
mind,  and  in  the  present  state  of  the  evidence, 
he  did  not  feel  at  all  satisfied  that  authority  to 
use  the  relator's  name  had  been  given.    He, 
therefore,  thought  it  would  be  best  for  him  to 
direct  an  issue  for  the  purpose*  of  ascertaining 
that  fact.     All  the  parties  would  then  be  ex- 
amined, and  a  jury  would  decide  on  their '  evi- 
dence, whether  the  information  convened  to 
the  solicitor  was  sufficient  to  authorize  him  to 
file  the  information  in  *its  present  shape.    His 
Honor  directed  an  issue  to  be  tried  in  the 
Court  of  King's  Bench,  the  relator  t«4»e  the 
plaintififinit. 


•  See  act  59  G.  3.  c.  91 ;  Mktrney  General 
T.  Ewl  of  AMurnhnm ;  1  Sim.  &  Stu.  394; 
and  /a  re  Bedford  Charity,  2  Swanst.  6S0. 

to  Mitf.  Plead.  18,  79. 

«  Sir^^aM  Horne^  had  btelv  resigned,  and 
Sir  «/oAii  Vamp^U  been  appotnced  Attorney 
GfnenL 


Aitorney  General  v.  The  Sktnnen^  Company. 
Sittings  in  Lincoln's  Inn  Hall  after  Trinity 
Term,  1834. 


lEUiIU  Camrt. 

'WILL.— CONSTRUCTION. 

Thh  Court  will  preeuTM  that  the  comiracthn 
given  hy  the  Court  a  century  oro  to  a  he» 
oueet  in  a  wiU  teas  right y  andwtUnot  give 
it  a  new  und  different  conttruetion,  §*»  as  to 
alter  the  degtination  qf  the  fter/ueot /hun  the 
cfau  whwh  wai  partahing  of  the  benefite 
of  it  all  that  time  under  the  decree  of  the 
Court   ' 

This  suit  was  originally  instituted  more  than 
a  century  ago,  for  tnepurnose  of  carrying  into 
effect  the  trusts  of  the  wul  of  Joseph  Gas^iar 
Bemal,  a  Dutch  Jew  merchant.  The  will, 
executed  at  Amsterdam,  and  dated  in  the  year 
1695,  contained  among  other  bequests,  a  dis- 
position in  favour  of  "  such  of  the  relations  of 
the  testator's  father,  or  of  his  ancestors,  as 
should  need  the  same,  also  their  heirs  or  near 
relaticHis ;  also  their  descendants  or  near  rela- 
tions." This  bequest  had  been  treated  by  the 
Court  of  Chancery  tut  if  it  were  in  the  nature  of 
a  charity,  and  a  reference  had  been  directed  to 
the  Master  in  the  year  1735,  to  inquire  who 
were  the  proper  objects  of  the  charity,  and  to 
settle  a  scneme  for  the  distribution  of  the  fund. 
In  pursuance  of  the  Master's  report  under  that 
reference,  the  fund  had  been  distributed  for 
many  years  among  the  male  and  female  des- 
cendantoofthe  testator;  but  in  the  present 
year  (1834)  a*  petition  was  presented  by  the 
male  descendants,  claiming  to  be  exclusively 
entitled  to  the  fund,  and  that  petition  was  sup- 
ported by  the  affidavit  of  a  Jewish  Rabbi  of 
eminence,  who  deposed  that  according  to  the 
Mosaic  law  the  male  descendants  were  alone 
entitled  to  the  benefit  of  the  bequest  in  ques- 
tion, and  that  with  reference  to  that  law,  and 
the  true  meaning  of  the  testator,  the  female 
descendants  could  not  be  included,  unless  they 
were  expressly  named  by  the  testator.  Upon 
that  petition  a  reference  was  directed  to  the 
Master,  to  inquire  into  the  present  state  of  the 
charity,  and  to  approve  -  of  a  scheme  for  the 
future  management  and  application  of  the 
funds. 

Mr.  Biihertteth,  Mr.  Pemherton,  Mr.  If^ahe- 
fieU,  and  Mr.  Sidehothom,  appeared  for  the 
several  parties  interested  in  the  petition,  on  its 
now  coming  on  for  further  directions. 

The  Master  of  the  Roll*  was  of  opinion  tblit 
after  the  funds  had  been  distributed  under  the 
direction  of  the  Court  for  above  a  century 
among  the  male  and  female  descendants  of  the 
testator,  what  the  Court  had  originally  done, 
must  now  be  presumed  to  have  been  rightly 
done,  and  no  new  and  different  construction 
could  be  put  upon  the  vrill.  The  matter  must 
be  referred  back  to  the  Master  to  prosecute 
the  inquiry,  revard  being  had  to  the  mode 
in  which  the  fund  had  been  distributed; 
and  to  inquire  whether  the  persons  among 
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whom  it  WM  soar  dUtribnted  contkiued  to  be 
proper  objects  of  the  cbarity. 

Aemnl  v.   Bernnl,  at  the  Rolls,  Chaneery- 
hoe,  June  25, 18c4. 


[Before  the  four  Judges.] 

MlSDIBECTfOK. — PLEADING. —  I88DE. — 
TRESPASS. 

in  «■  aeiion  for  entering  tke  plainiijpe  dnse, 
if  issue  is  imken  on  the  ownership  uftkr. 
dase^  tke  iHentily  of  it  wa^  be  shewn  by  the 
tre^nss  alleged^  us  well  as  the  name  «f  it. 

This  was  an  application  for  a  rule  to  shj^w 
cause  why  the  Teroict  should  not  be  set  aside 
00  the  ground  of  misdirection  on  the  part  of 
the  learned  Judge  who  tried  the  cause.  It  was 
an  action  of  trespass  for  breakinjr  and  entering 
the  plaintift**s  close,  called ^ari/fji^,  and  allow- 
mg  certain  pigs  belonging  to  the  defendant  to 
trample  down  the  grass  and  herbage  therein 
growing.  The  defendaot  pleaded  that  the  close 
called  Harding  was  his.  The  plaintiff  in  his 
replication  traversed  t^  plea.  At  the  trial  it 
was  proved  that  there  were  more  closes  than 
one  belonging  to  tlie  plaiotiff  called  Htirding, 
Lord  Denmnn,  C.  J.,  who  tried  the  cause,  left 
it  for  the  Jury  to  sav  whether  the  close  called 
Hardmg,  in  which  the  trespass  by  the  pigs  had 
been  committed,  was  in  the  possession  />/  the 
plaintiff  or  the  defendant.  The  Jury  found  a 
verdict  Cor  the  plaintiff,  damagea40f.  The  di* 
rectjon  of  the  Cord  CIMef  Justice,  it  was  con- 
tended, was  incorrect,  as  the  issue  raised  by 
the  pleadings  was  merely  jis  to  the  ownership 
of  the  close  called  Harding,  The  fact  of  the 
evidence  showing  that  there  were  more  than 
one  close  named  fi*irding^  could  not  alter  the 
sute  of  the  pleadings,  so  as  to  authorise  the 
Jvdge  to  leave  for  the  consideration  of  the 
Jury,  an  issue  which  the  parties  themselves 
had  not  thoi|fht  proper  to  raise. 

jHriM/Mi, /.-*-The  replication  clearly  raised 
the  issue  as  to  the  close  in  which  the  trespass 
complained  of  was  alleged  to  have  been  com- 
mitted. 

Patteson^  J. — ^The  only  auestion  raised  on 
tke  pleadings  clearly  was,  whether  the  trespass 
complained  of  was  committed  on  the  plaintiff's 
close.  As  it  appeared  that  there  were  several 
closes  named  Harding^  it  became  necessary 
to  mention  the  fact  of  the  trespass  by  the  pigs, 
in  order  to  identify  the  close  in  question  as  the 
Me  with  regard  to  which  litigation  existed. 
By  calling  the  dose  fiarding,  no  identity  was 
shewn,  because  there  were  several  closes  of 
the  same  name.  -  Now.  suppose  no  name  at  all 
had  been  nven  by  the  plaintiff  to  the  ioeu*  in 
fuog  apd  the  defendant  h^  pleaded  that  he 
was  seised  of  it,  then,  it  would  have  been  clear 
that  the  sole  issue  r^ed  was  with  respect  to 
Ibe  cl^ise  in  which  the  pigs  had  trespassed.  It 
appears  to  me,  thereiore.  that  the  mode  in 
which  the  Chief  Justice  left  the  case  to  (he 
Jury  waa  correct. 


Lord  Denman^  G.  J.,  and  fFilliams,  J.,  con- 
curred. 

Rule  refused. — Bond  v.  Dinenton,  M.  T. 
1834.    K.  B.  F.J. 

Common  9Icatf. 

executor's  AFPIDATIT.— PERJUET-^BB- 
8WBAR1NO. 

j4n  exeqttor  plaintiff,  who  had  tost  a  verdict^ 
applied  to  the  Court  under  the  3\st  section 
of  the  3^4  fr,4,c  42,  for  a  rule  calling 
upon  the  defendant  t4t  shtw  atuse  "why 
judgment  should  not  he  entered  up  without 
costs,;  or,  if  defendant  would  not  consent 
thereto,  whp  the  verdict  should  not  he  set 
aside  and  a  new  trial  hadj**  The  defendant 
wd  consenting  to  the  first  part  of  the  rule, 
the  Court  would  not  adjudicate  upon  the 
point  involved  in  it.  The  plaintiff  tooh  out 
a  new  rule,  calling  upon  the  defendant  to 
shew  cause  "  whff  the  Judgment  should  not 
he  entered  up  without  costs.** 

Held,  that  tke  affdarits  made  bp  the  defend- 
ant  to  oppose  the  first  rule  could  not  be  made 
use  of.  Without  being  re^sworn,  to  oppose 
the  seconds 

In  this  case  an  action  was  brought  by  an 
executor  in  his  representative  character,  on  a 
bill  of  exchange  for  20/.,  indorsed  to  the  tes- 
tator, to  discount  it.  Before  the  bill  eaine  to 
maturity,  the  testator  died.  The  defendant 
obtained  a  verdict.  The  writ  was  sued  out 
before  the  3  and  4  W.  4 .  c.  42  came  in  force,  but 
the  vetfdict  was  found  afterwards,  llie  words 
of  sec.  31  are,  "  that  in  every  action  brought 
by  any  executor  or  administrator  in  right  of 
the  testator  or  intestate,  such  executor  or  ad- 
ministrator shall,  unleu  the  Court  in  which 
such  action  is  brougnt,  or  a  Judge  of  the  said 
superior  Cqurts,  shall  otherwise  order,  be  liable 
to  pay  costs  to  the  defendant  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the 
plaintiff,  and  in  all  other  cases  in  which  he 
would  be  liable,  if  such  plaintiff  were  suing[  in 
his  own  right  upon  a  cause  of  action  accrumg 
to  himselA  and  the  drfeudant  shall  have 
judgment  for  snch  costs,  and  they  shall  be  re- 
covered in  liice  manner.''  Under  this  section 
the  plaintiff  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  judgment  should 
not  be  entered  up  without  costs,  or  \f  defend- 
ant would  not  coment  thereto,  why  the  verdict 
sliouU  not  be  set  aside,  and  a  new  trial  had. 
The  defendant  would  not  consent  tojudgment 
being  entered  up  without  costs.  Tne  Court 
then  thought,  that  by  the  mode  in  which  the 
rule  >Hnn  nramed,  it  had  no  power  to  enter  upon 
that  question.  A  rule  was  then  obfadned  for 
entering  up  judgment  without  costs. 

On  shewing  cause,  it  was  sought  to  read  af- 
fidavits filed  by  the  defendant  on  opposing  tiie 
former  rule.  An  objection  was  taken  to  this 
course,  on  the  ground  that  perjury  could  not 
be  assigned  on  them. 

TinSall,  C,  J.— The  first  rule,  by  its  form, 
embraced  two  matters,  viz.  the  iudgment  for 
the  defendant  without  costs,  and  a  new  tria> 
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but  by  Ihe  mode  of  stating  the  altcrnr.t:vr,  if 
the  defendant  refuses  to  consent  to  the  firdt 
proposition,  we  have  no  jurisdiction  over  it.  I 
feel  a  doubt,  therefore,  whether  the  defendant's 
affidavits  in  support  of  that  rule  could  have 

{»eijury  assigned  upon  them,  as  to  matters  re- 
ating*  to  a  new  rule  different  from  that  which 
was  before  the  Court  when  they  were  sworn. 
The  affidavits  had  better  be  re-sworn.  The 
rest  of  the  Court  concurred. 

Quelly  v.  Boucher,  M.  T.  1834.  C.  P. 


e^cgequer  of  l^Uni. 

PLEADING.— FRIVOLOUS   DEMURRER. 

If  a  motion  is  made  to  set  aside  a  frivolous 
demurrer,  a  rule  will  be  granted  for  that 
purpose,  if  cause  is  not  shewn  on  a  partifnt- 
lar  day. 

Action  against  the  drawer  of  a  bill  of  ex- 
chano^e,  the  declaration  in  the  common  form 
Demurrer  wa^  put  in  statin;]^  several  causes  of 
demurrer,  for  which  there  clearly  was  no  foun- 
dation. A  note  was  inserted  in  the  mar^n, 
stating  the  grounds  of  demurrer  assigned. 

It  was  now  moved  that  the  demurrer  might 
be  set  aside  as  frivolous,  pursuant  to  the  rules 
ofH.T.4W.4. 

Per  Curiam, — ^Take  a  rule  to  set  aside  the 
demurrer  as  irregular,  unless  cause  be  shewn 
on  Thursday  next 

Rule  accordingly. — Kinnear  v,  Kean^  M.  T. 
1834.    Excheq. 


PARTNERS. — SEPARATE  DEFENCES. 

//  is  regular  for  several  defendants  who  are 
sued  as  partners  to  appear  and  defend  by 
different  counsel,  who  may  cross-examine, 
and  address  the  Jury  separately,  although 
one  of  the  grounds  of  defence  is,  that  they 
are  not  partners. 

On  moving  for  a  new  trial  in  this  case,  one 
ground  of  the  motion  was,  that  the  defendants, 
who  were  sued  as  partners,  and  set  up  as  a 
ground  of  defence  that  they  were  not  partners, 
had  appeared  by  separate  counsel,  who  had  in- 
stituted separate  cross-examinations,  and  made 
separate  speeches  to  the  jury. 

Par  he,  B. — ^There  is  a  nisi  prius  decision,  I 
am  aware,  that  defendants  under  such  circum- 
stances cannot  defend  separately  ;  but  I  never 
could  understand  the  justice  of  it.  In  the 
present  case  I  think  the  proper  coune  has 
been  pursued. 

Alder&on,  B.  and  Gurnep,  B.,  concurred. 

Rule  refused. — Ridgway  v.  Phillips,  M*  T. 
1834.    Excheq. 


Hitig'if  Senc^  ^tsctCce  C0ttrt. 

IMPARLANCE. — ^VACATION. 

Since  the  passing  of  the  Uniformity  of  Pro- 
cess  Act,  imparlances  no  longer  exist. 

Judgment  had  been  signed  in  this  case.  A 
rule  was  obtained  to  set  aside  thatjudgment, 
on  the  ground  of  irregularity.     The  irregu- 


h:!ty  complained  of  was,  that  judgment  had 
been  signed  too  soon.  The  defendant,  it  ap^ 
peared,  was  served  with  the  writ  on  the  4  th  of 
August,  to  which  he  appeared.  The  plaintiff, 
on  the  24th  of  October,  delivered  his  declara- 
tion, indorsed  to  plead  in  four  days.  Judgment 
was,  in  consequence  of  the  defendant  not 
pleading,  signed  on  the  29th. 

On  the  part  of  the  defendant  it  was  contend- 
ed, that  he  was  entitled  to  an  imparlance  until 
Michaelmas  Term,  and  that  the  plaintiff  had 
signed  judgment  too  soon. 

On  the  other  side,  however,  it  was  submit- 
ted that  the  defendant  could  not  be  entitled 
to  an  imparlance,  as  the  2  W.  4,  c.  39,  s.  II, 
provides  that  "  all  necessary  proceedings  to 
judgment  and  execution,  may,  except  as  here- 
inafter provided,  be  had  thereon  without  delay 
at  the  expiration  of  eight  days  from  the  service 
or  execution  thereof,  on  whatever  day  the  last 
of  such  eight  days  may  happen  to  fall,  whether 
in  term  or  vacation.*' 

The  present  case  did  not  come  within  any  of 
the  provisoes  of  s.  11  of  the  Uniformity  of 
Process  Act,  and  was  therefore  subject  to  the 
operation  of  the  general  provision.  Imparl- 
ances were  therefore  by  this  provision  virtually 
abolished,  and  the  defendant  consequently 
could  not  be  entitled  to  an  imparlance. 

In  support  of  this  rule,  it  appeared  that  the 
rule  nisi  was  orij^inHlly  obtained  on  the  autho- 
rity of  the  case  of  Frean  v.  Chaplin,  2  Dowl, 
Prac.  Cas.  523,  where  it  was  decided  by  Mr. 
Justice  Taunton,  that,  notwithstanding  the 
provisions  contained  in  s.  11  of  the  Uniformity 
of  Process  Act,  imparlances  were  not  yet  abo- 
lished ;  hut  it  was  admitted  that  a  decision  had, 
however,  lately  been  pronounced  in  the  Court 
of  Exchequer,  on  reviewing  the  judgment  in 
the  cited  case,  that  imparlances  were  now  alto- 
gether abolished. 

FJttledale,  J.,  on  reading  sec.  1 1  of  the  Uni- 
formity of  Process  Act, — I  should  have  formed 
the  same  opinion  which,  it  appears,  the  Court 
of  Exchequer  has  pronouncea.  The  present 
rule  must  therefore  be  discharged ;  but,  this 
application  having  been  made  on  the  authority 
of  a  decision  of  a  learned  Judge,  it  muse  be 
discharged  without  costs. 

Rule  discharged,  without  costs*. — f^igley 
V.  Tomlins,  M.  T.  1834.     K.  B.  P.  C. 


DEMURRER. — PLEADING. — PAPER    BOOKS. 

The  Court  will  not  set  a  demurrer  aside  as 
frivolous,  if  ii  appears  that  the  ground 
stated  in  the  margin  is  a  good  one. 

This  M^s  an  application  to  set  aside  a  de- 
murrer, under  2  Reg.  Gen.  H.  T.  4  W.  4,  on 


■  It  is  fortunate  that  the  Courts  have  now 
decided  absolutely,  that  there  is  no  such  thinc' 
in  existence  as  an  imparlance.  If  they  had 
sought  to  introduce  the  old  consideration  which 
existed  under  the  previous  practice,  as  to  whe- 
ther the  plaintiff  had  proceeded  with  due  cele- 
ntv,  great  difficulty  would  still  exist  on  the 
subject  of  imparlances. 
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the  ground  that  the  statement  in  the  margin 
was  frivolous.  The  terms  of  the  rule  are, 
*'  in  the  margin  of  every  demurrer,  before  it  is 
siirned  by  counsel,  some  matter  of  law  in- 
tended to  be  argued  shall  be  stated;  and  if 
any  demurrer  shall  be  delivered  without  such 
statement,  or  with  a  frivolous  statement,  it 
may  be  set  aside  as  irregular  by  the  Court 
or  a  Judge,  and  leave  may  be  given  to 
5i^n  judgment  as  for  a  want  of  a  plea." 
This  was  an  action  of  tissmnpsit,  by  two 
plaintiffs.  The  allegation  in  the  declaration 
was,  that  the  defendant  was  indebted  to  '*  the 
plaintiff/'  and  not  to  "  the  plaintiffs."  This 
was  the  ground  of  demurrer  marked  in  the 
margin. 

Liitledaie,  J.  This,  it  seems  to  me,  is  a 
good  ground  of  demurrer,  and  therefore,  that 
the  statement  of  it  in  the  margin  is  not  frivo- 
lous. 

Rule  refused. — Tyndall  and  another  v.  UUi- 
ihorne.     M.  T.  1834.     K.B.P.C. 


COSTS    OF  JUSTIFTIXO    BAIL. — 3    REG.    GEN. 
T.  T.  1  W.  4. 

If  bnil  justify,  unthr  3  Retf,  Gen.  T.  T.  1 
fF,4,  applicathn  for  the  costs  of  justifying 
must  be  made  at  the  time  of  justification. 

This  was  an  application  for  the  costs  of 
justifying  bail,  who  had  complied  with  the  pro- 
visions of  3  Reg.  Gen.  T.  T,  1  W.  4.  The 
words  of  the  rule  are,  "  that  if  the  notice  of 
bail  shall  be  accompanied  by  an  affidavit  of 
each  of  the  bail,  according  to  the  form  here- 
unto subjoined  ;  and  if  the  plaintiff  afterwards 
except  to  such  bail,  he  shall; if  such  bail  are  al- 
lowed, pay  the  costs  of  justification."  The 
bail  having  been  allowed  the  defendant  was,  as 
a  matter  oif  course,  entitled  to  the  costs  of  jus- 
tification. Application  for  those  costs  was  not 
made,  however,  at  the  time  of  justifying,  and 
the  rule  for  the  allowance  was  drawn  up  with- 
out noticing  them.  The  object  of  the  present 
application  therefore  is,  that  although  it  is 
some  days  since  the  bail  justified,  and  no  appli- 
cation at  the  time  was  made  for  the  costs,  the 
Court  will  now  grant  them. 

Patteson,  J.  was  of  opinion,  that  from  the 
langnage  of  the  subsequent  part  of  the  rule, 
th<  defendant  is  entitled  to  his  costs  of 
justification  as  a  matter  of  course.  For  the 
rule  proceeds,  that  *'  if  such  bail  are  rejected 
the  defendant  shall  pay  the  costs  of  opposition, 
unless  the  Court,  or  a  judge  thereof,  shall 
otherwise  order."  These  words  as  to  the 
direction  of  the  judge,  it  appeared  to  him,  re« 
ferred  to  both  states  of  facts,  whether  the  bail 
justified  or  arc  rejected.  ButI  understand  on  re- 
ferring to  the  officers  of  this  Court,  and  an  in- 
timation by  the  officers  of  the  Common  Pleas  and 
Exchequer,  that  the  practice  has  hitherto  been 
for  application  to  be  made  for  the  costs  at  the 
time  of  justifying.  No  application  having  been 
made  at  the  time  for  those  costs,  I  do  not  see 
how  I  can  grant  them  now ;  for  the  opposite 
party  may  have  appeared  for  the  purpose  of  re- 
sisting an  application  for  costs ;  and  hearing 


none,  and  relying  on  the  practice  generally 
adopted,  may  have  gone  away,  and  therefore  I 
could  not  with  propriety  entertain  such  an  ap- 
plication in  their  absence. 

Motion  refused.— FrffaJi  v.  Best,  T.  T.  1834. 
K.B.P.C. 


UNDER  SHERIFF. — COSTS. — CONTUMACT. 

The  undtr-sherijff  is  bound  to  produce  his  notes 
of  a  trial  of  an  issue  before  him  without  a 
formal  order ,  and  if  he  does  not,  he  will  be 
compelled  to  pay  the  expenses  consequent  on 
neglect. 

This  was  a  motion  for  a  rule  nisi,  requiring 
the  sheriff  of  Warwickshire  to  shew  cause  why 
he  should  not  pay  the  costs  conseouent  to  the 
plaintiff,  on  the  refusal  by  the  unner  sheriff  to 
produce  to  the  Court  his  notes  taken  on  the 
trial  of  an  issue  before  him.  It  appeared,  that 
a  motion  had  been  made  to  the  Court  above, 
with  respect  to  the  trial  of  the  issue,  and  it 
was  intimated  to  the  under  sheriff,  that  the 
Court  was  desirous  of  having  his  notes  taken  at 
the  time  of  the  trial. '  He,  however,  refused  to 
produce  these  notes,  stating  that  he  would  not 
produce  them  until  an  official  order  of  the 
Court  was  made  upon  him  for  that  purpose.  In 
consequence  of  such  an  order  being  afterwards 
obtained,  the  notes  were  ultimately  produced ; 
but  considerable  expense  had  been  incurred  by 
the  plaintiff  before  this  took  place. 

Pattfson,  J.,  granted  a  rule.  Rule  nisi  ac- 
cordingly. No  cause  being  shewn  against  this 
rule,  it  was  made  absolute  on  the  last  day  of 
term. 

Meicalfy.  Parry,  T.  T.  1834.  K.  B.  P.  C. 


SETTING  ABIDE   PROCEEDINGS. — IDENTITY. 

If  proceedings  are  sought  to  be  set  aside  for 
want  of  service  of  process,  it  muxt  appear 
that  the  person  making  the  application  is 
the  defendant  in  the  cause. 

Cause  was  shewn  against  a  rule  nisi  which 
had  been  obtained  in  this  case,  for  the  purpose 
of  setting  aside  the  appearance  entered  by  the 
plaintiff  for  the  defendant,  the  declaration,  and 
all  subsequent  proceedings,  on  the  ground  that 
the  defendant  nad  not  been  served  with  a  writ. 
The  affidavit  on  which  the  present  application 
was  founded  was  objected  to,  as  it  appeared 
from  it  that  the  person  making  it  was  a 
stranger  to  the  proceeding.  The  person 
who  made  the  affidavit  described  himself  as 
"  George  Smallwood  of  Hammersmith,"  but 
did  hot  state  himself  to  be  the  defendant  in  this 
action.  The  affidavit  then  stated  that  the  said 
George  Smallwood  had  never  been  served  with 
any  process.  What  occasion  was  there  for 
him  to  come  to  the  Court  at  all,  if  he  was  not 
defendant  in  the  action. 

In  support  of  the  rule,  it  was  contended  that 
it  was  not  necessary  it  should  appear  in  the 
affidavit,  that  he  was  the  defendant  in  the  ac- 
tion. It  was  important  indeed  that  he  should 
not  describe  himself  as  defendant,  as  that 
would  be  the  means  of  identifying  him  with  the 
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present  propecdiug.  The  jfround  of  bis-  com- 
in/r  to  the  Court  was,  that  he  knew  nothing 
about  the  claim  set  up  bv  the  plamtitr. 

Patteson,  J.,  thought  there  was  no  reason  for 
the  person  making  the  affidavit  coming  here  to 
set  aside  the  proceedings,  as  it  does  not  ap- 
pear that  he  is  the  defendant  in  the  cause. 
For  anything  that  appears,  it  might  be  some 
one  else  who  bure  the  same  name  as  the  de- 
fendant. The  present  rule  must  tierefore  be 
discharged,  but  without  costs. 

Rule  discharged  without  costs  -^vhn$on  v. 
SmUwowt,  T.  T.  1834.  K.  B.  P.  C. 


MIimiiBStfX     COO  AT    OF     RBQtB8T8     ACT. 
FORUINO  AFFIDAVIT. 

//  muit  appetir  m  the  affiHtivU  in  Mnpport  of 
irt^  apDUcuthn  for  dmUde  vo$ia  under  the 
Mifidletejp  Court  of  Requeiti  Act,  thnt  thf 
defendant  is  liable  to  be  tummimed  to  thmt 
CouH. 

Cause  was  shewn  against  a  rule  nisi  which 
had  beeo  obtained  in  this  case  under  the  23 
O.  2,  c.  3.5,  §  19,  (the  Middlesex  County 
Court  Act),  for  entering  a  suggestion  to  grant 
the  defendant  duuble  costs,  the  plaintiff  hav 
ing  recovered  a  sum  less  ilian  40*.,  viz.  9*.  It 
was  contended  as  a  preliminary  objection,  that 
the  defendant  by  his  .affidavit  had  not  brought 
himself  within  the  meaning  of  the  f^  and 
therefore  was  not  entitled  to  receive  his  double 
costs.  The  words  of  the  act  were,  ••  that  iu 
case  ajiy  action  of  debt  or  action  upoa  as- 
stimp»it  shall  be  commenced  and  prosecuted 
in  any  of  His  Majesty's  courU  of  record  at 
Westminster,  and  the  defendant  or  defendanto 
at  the  time  of  such  action  brought^  shall  live 
and  reside  iu  the  said  county  of  Middlesex, 
and  be  liable  to  be  summoned  to  the  said 
countv  court,  &c."  In  order  therefore  to  en- 
title  the  defendant  to  avail  himself  of  this  act, 
it  must  appear  by  the  affidavit,  that  he  is  liable 
to  be  summoned  to  the  comity  court  of  Mid- 
dlesex* The.  affidavit,  however,  on  which  •  this 
rule  had  been  obtained  merely  stated,  that  the 
defendant  WHS  resident  in  the  county  of  Mid- 
dlesex»  without  going  on  to  state  thai  he  was 
liable  to  be  summoned  to  the  county  court. 
Not  havmg:  brought  himself  within  the  mean- 
ing of  the  words  of  the  aetof  pmiiament,  he 
was  not  entitkd  to  avail  bimsdf  of  it. 

In  support  of  the  ntle^  it  was  snbmittwi.  that 
the  affidavit  did  sofficil^ntly  shew  that  the  de- 
fendant  was  liablt^  to  be  summoned*  to  the 
county  court  of  Middlesex.  ^  ,. 

Patteson,  J.,  was  of  opinion  that  it  did  not 
sufficiently  appear  by  the  affidavit  tfaarthe  de- 
fendant was  liable  to  be  summoned  i  unless  it 
does  so  appear  the  defendant  cannot  avail  him- 
self of  this  act.  The  preMBt  rale  must,  tken- 
fore,  be  discharged,  with  costsw 

Rule  dischaixed«  with  cost»^-«A«ie//  v.  God- 
/4fiy,T.T.ld;i4.  K.RRC. 


EXCHEQUER  OP  PLEAS  SITTINGS. 


On  Monday,  November  24th,    the  Court 
wiU  take  only  the  Special  Paper  and  Motions. 


NOTICE  TO  SOLICITORS  IN 
CHANCERY. 


The  solicitors  in  every  appeal  or  motion  thnt 
may  stand  over  for  the  Lord  Chancellor's 
judgment,  are  requested,  immediately  on  the 
CH»nclusion  of  the  argument,  and  before  leav- 
ing Court,  to  interchange  and  hand  over  a 
complete  set  of  the  papers  for  his  Lordship's 
use. 


ANSWERS  TO  QUERIES. 


Eadn  of  ^ttome^ir. 

SIGNED  BILL.      VOL.  8.  P.  612. 

I  know  of  no  case  directly  in  point  to 
which  I  could  refer  "  A  Young  Student ;" 
but  he  would  do  well  to  turn  to  p.  3-J6— 3i*9 
of  Tidd's  9ih  edition  of  his  Practice.  Mr.  T. 
states  that  "  it  has  been  made  a  question, 
whether  an  attorney  may  recover  for  charges 
or  disbursements  not  taxable,  when  part  of  hia 
demand  is  for  business  done  in  Couit;  and 
the  distinction  that  has  been  taken  is,  that  he 
may,  when  he  has  delivered  no  bill  at  alL 
Peake's  Cases  Ni  Pri.  1st  ed.  102;  2  Bos.  & 
P.  345 ;  11  East,  285.  But  see  3  £sp.  149; 
1  Camp.  437."  If  therefore  the  attorney  has 
not  already  delivered  his  bill,  he  may  recover 
the  amount  of  the  non- taxable  items,  without 
the  mouth's  prior  delivery  required  by  the 
statute.  And  if  he  has  delivered  his  bill,  in- 
cluding the  taxable  items,  but  has  giveu  notice 
to  his  client  of  his  intention  to  abandon  such 
taxable  items,  I  submit  that  he  places  himself 
in  the  same  situation  as  if  he  had  delivered  the 
bill  without  them;  and  that  therefore  he 
would  be  entitled  to  recover  in  an  action 
commenced  before  the  expiration  of  a  month 
frook  the  time  of  delivery.  J.  M.  C. 


9ttutUt. 

SUPBRSKDCAS.   P.  16. 

If  a  defendant  be  superseded  or  superseda- 
ble,  for  want  of  proceedings  Ut fore  judgment^ 
the  plaintiff  may  take  him  in  execution  at  any 
time  after  judgment.  1  Durnf.  &  E.  591  ;  ^ 
East,  33'i.  But  if  defendant  be  superseded 
for  want  of  being  charged  in  exeeotion,  the 
plaintiff  can  only  bring  an  action  of  debt  upon 
the  judgment^  but  he  cannot  arrest  defendant ; 
Barues»376;  7  East,  332;  Cowp.  72;  though 
he  may  be  taken  in  execution  on  a  judgment 
in  the  second  action.    2  BUu  R.  982. 

M.  I.  N. 


Annotn  to  Queriet.^  QM^riet, 


6Z 


Common  %attt% 

BAIL  BOND.      VOL.  8,  P.  464. 

I  do  oot  Bfpree  witb  your  correspondent 
J.  S  in  the  latter  pnrt  of  his  answer  (vol.  8, 
p.  511)  to  this  qaery,  wherein  he  states  that 
the  ^\m^f£  canwfi  prtfcerd  upun  ike  ussig^nment 
p^mfiinf  «  rttle  fu  return  the  trrit.  I  know  of 
no  anthority  whatever  to  justify  J.  S.  in  his 
opinion  With  respect  to  the  Rule  referred  to 
by  J.  S.,  23  H.  T.  2  W.  4,  that  rule  i»  sobly 
confined  to  proceedings  on  the  bail  bond 
pemdimg'  n  rmU  to  briug^  in  the  hoffjf,  and  does 
not  in  any  way  allude  to  proceedings  pendins; 
the  rule  to  celurn  the  writ.  T.  B. 


%nSB  of  iUnttlarH  ontt  €msttU 

MOTICX  TO  QUIT.     P.  16,  anif. 

I  bejr  to  refer  ••  A  Constant  Reader."  to  the 
cases  of  Doed.  HinHr-  v.  Vince^  2  Camp.  256, 
S.  P.,  and  Doe  ?.  Brt/okejt^  mentioned  in  2 
Camp.  257»  n. ;  where  it  was  held,  that  if  a 
tenant  from  year  to  year  hold  from  old  Mi- 
chaelmas, a  notice  to  quit  at  Michaelmas  ge- 
nerally is  giwd,  J.  M.  C. 

irOTlCK  TO  QUIT  LODGINOB.      P.  16,  OMte, 

R.C.  B.  will  see,  by  reference  to  Woodfall's 
Landlord  and  Tenaiit,  by  Harrison,  p.  264, 
thai  in  the  absence  of  any  special  agreement 
to  a  different  effect,  he  is  bound  to  give  six 
months'  notice  to  quit,  expiring  at  Michael- 
mas. Where  the  rent  is  reserved  quarterly, 
it  does  not  dispenae  with  the  regular  half  year's 
notice  to  qoit  required  by  law.  SpU'lew  v. 
Nerumn,  1  Esp.  266.  J.  M.  C. 


'arhbaks  of  bbkt.    vol.  8,  p.  480. 

It  appears  miite  clear,  from  the  42d  sectioB 
ofthe3&4W.4.  c  27,  and  from  the  3d  sect, 
of  the  3  &  4  W.  4.  c  42,  that  />.  could  in  no 
way  recover  more  than  six  years  arrears  of 
rent  The  former  section^. off  these  statutes 
limits  the  light  of  bringing  an- actioa  to-twentv 
yeara;  the  utter,  the.  amount  of  rent  which 
may  be  recovered,  vis.  six  years'  arrears. 
Thos,  althoQgh  I  may  bring  my  action  at  any 
time  within  twenty  yean,  yet  it  will  not  be 
competent  to  me. to  recover  more  thsa  the 
amount  of  six  yean'  rent.  But  I  conoeive  a 
qneation  might  ariae,  whether  or  not  D*  wouid 
be  entitled  to  recover  any  rent  whatever.  It> 
seems  that  no  rent,  has  been  paid  tor.  fi/ip 
yean»  neither  faaa  any  acknowledgment  been 
made  in  .wfiting».aa  direoted  by  the  act:  wooki 
not  this  allogetiier  bar  D.'s  right  ? 


QUERIES. 


ExSd  of  ^SUtttntsi. 

IXBOLYBNT. — SOLICITOE'S  C0BT8. 

The  iBeumbent  of  two  livioga  bebg  embar- 
rassed in  hii  circnmstancetj  applied  to  a  soli^ 


citor  to  effect  an  arrangement  with  his  credi. 
tors,  who  so  far  succeeded  as  to  induce  a  large 
proportion  of  them  to  agree  that  the  whole, 
emoluments  of  the  livings  should  be  assigned 
to  trustees  for  the  benefit  of  the  creditors,  re- 
serving to  himself  the  salary  of  a  curate  only 
of  one  of  the  livings.  A  deed  wai<  accordingly 
executed,  dated  6th  March.  1832,  by  severu 
creditors.  The  trusts  were  to  provide  for 
the  cotti,  cimrges,  and  ^jppenses  of  the  deed^ 
and  otherwise  aftendinfc  the  arrangementj  then 
to  distribute  the  proceeds  among  the  credi- 
tors until  the  delits  were  fully  paid,  and  to 
render  tlie  siurplus  to  the  incumbent.  In-  No- 
veml>er,  1833,  he  was  arretted  for  a  large  sum 
by  one  of  the  crediturh  who  refused  to  execute 
it,  and  obtained  his  discharge  by  the  Insol- 
vent Debtors'  Court.  In  his  schedule  he  in* 
serted  the  solicitor's  name  as  a  creditor  for 
50/.  and  upwards,  the  costs  of  the  arrange- 
ment and  deed.  The  trustees  have  doubts 
whether  he  is  entitled  to  receive  his  bill  ac- 
cording to  the  trnsts  of  the  deed,  or  to  come 
in  with  the  cither  creditors  under  the  insol- 
vency, la  the  solicitor  entitled  to  his  whole 
debt  under  the  security  of  the  trust  deed  ? 

A  Constant  Reads  r. 


IstD  of  lanHIoflr  xnir  Cenamt 

ADVBBAB  poaassaioN. 

Doea  the  mere  non-payment  of  rent  for  up- 
wards of  tfiSrt^  yearsi  by  a  peraon  who  has  been 
in*  the  actual  pc^seasion  of  a  farm  during  that 
period,  cj>nstitate  an  advene  nossession  against 
the  partite  reftily  entitled  to  the  property,  sup- 
posing them  notJto  have  been  uAder  any  dts« 
ability?  See  the  15th  sec.  of  the  Lumitation 
of  Actions  Act.  C.  £. 


.  ADYBRBB  P08BB88I0N. 

A.^  about  twenty-idx  years  ago,  let  a  small 
piece  of  waste  ground  (parcel  of  his  estate)  to 
B,,  as  tenant  from  year  to  year.  B:  has  con- 
tinued in  possession  ever  since,  buifaaa  never 
paid  any  rent)  or  oUierwise  acknowledged  ^.'s 
title.  Ationt  eleven  yeart  ago  ^i  granted  a 
lease^  comprising  inter  aiiaihe  piece-of  ground 
in  question^  but  the  lessee  never  entered  upon 
this  piece,  although  he  regulaciy  paid'rent  for 
it  to  j4.  The  lease  expired  about  a  year  apov 
Was  the  poaseseion  of  B.  advene  to^^.'s  title 
during  the  continaaaoe  of  die  lease  i  and  caa 
j4,  nei^^fecover  in  ejectment) 

J.  W. 

WaOf  «f  9ro9frtp  xtili  Conbtgiutcins. 

I^OATBB'B.  PBB8IJMB0   DBA^H. 

^.,  by  his  will,  bequeathed  to  hb  wife, 
daring  her  life,  the  interest  of  1000/.  stock  in 
the  funds,  and  at  her  decease  the  principal  to 
be  paid  to  B.,  his  nephew.  In  the  year  1868, 
B,  entered  into  the  navy,  and  the  ship  was  paid 
otf  in  1810,  on  which  he  was  M/ifOfvi/  to  have 
entered  into  the  Amerioas  service.  No 
tidings  has  since  beenJieard  of  him.  Adver- 
iisemeata  have  been  inserted  in  the  American 
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and  other  papers,  but  he  cannot  be  found. 
The  Americans  kept  no  registry  of  the  seamen 
in  their  service.  The  wife  ^.  aicd  in  the  year 
1824,  and  the  1000/.  stock  is  still  standing  in 
the  funds,  with  the  interest  due  thereon.  B. 
was  not  married  in  1810.  Might  the  death 
of  B.  be  now  presumed,  or  is  there  any  mode 
by  which  the  stock  in  question  can  be  trans- 
ferred to  the  legal  representatives  of  5.,  or  by 
which  they  could  receive  the  interest  thereof. 

Stuoens. 


ACKNOWLEDGMENT  IN   LIEU   OF  FINE. 

A  feme  sole  advances  money  on  the  security 
of  property  mortgaged  to  her  in  /ee.  She 
afterwards  marries,  and  no  settlement  is  made 
on  the  marriage.  It  is  scarcely  necessary  to 
observe  that  the  husband  becomes  absolutely 
entitled  to  the  mortgage-  money,  while  the 
wife  is  merelv  a  trustee  of  the  legal  estate  in 
fee.  She  and  her  husband  wish  to  transfer 
the  mortgage.  Can  they  convey  the  legal 
estate  by  lease  and  release  only,  or  is  an  ac- 
knowledgment necessary,  unddr  the  3  &  4  W. 
4,  c.  74  ?  Stuoens. 


TITLE. — CONDITIONS   OF   SALE. 

^.,  the  lessee  of  an  estate,  purchases  the  fee 
of  the  same  in  the  year  181;^.  The  title  was 
not  a  good  marketalde  title,  but  a  good  one  to 
hold  by;  the  amount  of  the  purchase  money 
was  therefore  reduced  considerably.  The  last 
conveyance  deed  which  can  be  prcrduced  is  the 
deed  of  1812.  ^.  has  had  unmolested  pos- 
session of  the  property  upwards  of  twenty 
years.  Can  ^.  give  a  marketable  title  to  a 
purchaser?  or  should  he  have  a  special  clause 
in  the  conditions  of  sale  ?  If  so,  to  what  ef- 
fect? B.  C. 


THE  EDITOR'S  LETTER  BOX. 


Cammau  laio. 
wife's  chose  en  action. 

Hyden  v.  fTUliamson,  3  P.  W.  132,  mdJewson 
v.  Moulson,  2  Atk.  417>  are  authorities  that  a 
contingent  interest,  or  a  possibility,  will  pass  to 
the  assignees ;  and  Mulfs  v.  fFHliams,  I  P.  W. 
249,  shews  that  debts  and  other  choses  en 
action  belonging  to  the  wife,  will  also  pass 
to  them,  and  that  they  are  recoverable  in  their 
own  name.  Whether  she  became  entitled 
before  or  after  the  marriage  is  immaterial. 

X.  Y. 


dishonored  bill. — notice. 

A  bill  drawn  by  y^.,  accepted  by  5.,  by  y^. 
indorsed  to  C,  and  by  C.  indorsed  over  to 
subsequent  indorsers,  and  finallv  to  Z>.  The 
bill  was  dishonored.  Z>.  gave  notice  to  /I,  (the 
drawer),  but  to  none  of  the  indorsers.  An 
intermediate  iudorser  has  since  paid  the  bill  to 
Z>.  Can  the  intermediate  indorser  now  sue 
the  drawer  for  the  amount  ?  Kide  Byles  on 
Bills,  163,  and  Bayley,  209.  H.S.I. 


The  changes  which  have  taken  place  in  the 
Court  of  Chancery  and  the  Law  Officers  of  the 
Crown,  will  render  it  necessary  to  reprint  part 
of  The  Legal  Almanack  and  Remembrancer, 
and  the  publication  will  be  consequently  some- 
what delayed. 

It  will  consist  of  Lists  of  the  Judges  and  Of- 
ficers of  all  the  Courts  at  Westmmster,  and 
such  of  the  Local  Courts  as  are  interesting  to 
the  Profession  in  general. — ^The  Officers  of 
both  Houses  of  Parliament. — A  Calendar, 
adapted  peculiarly  for  the  use  of  Lawyers, 
giving  accurate  information  of  the  Holidays 
kept  at  the  Law  Offices ;  the  particular  Days  for 
transacting  various  kinds  of  Legal  business ;  the 
commencement  and  conclusion  of  the  Terms  ; 
the  holding  of  Assizes,  Sessions,  &c. — The 
hours  of  attendance  at  the  Common  Law, 
Equity,  and  other  Offices,  carefully  ascertained. 
— ^The  Terms  and  Returns  of  Writs. — Barris- 
ters, with  the  date  of  their  call,  and  Regula- 
tions of  the  Inns  of  Court. — Members  of  the 
Incorporated  Law  Society,  with  the  regulations 
for  admission. — ^The  Circuits  — The  Quarter 
Sessions  ;  and  various  other  Tables  of  profes- 
sional utility. 

Information  of  all  the  arrangements  in  the 
Courts  and  Offices,  and  the  appointment  of 
Judges  and  Officers,  will  lie  carried  down  to 
the  latest  time. 


The  note  («)  at  page  22.  which  a  correspon- 
dent considers  to  be  equivocal,  was  intended 
to  intimate  that  Mr.  Justice  Li/tledale*s  view 
was  similar  to  our  own,  and  not  to  Mr.  Justice 
Tfiunion'B,  on  the  subject  of  Impariances.  We 
refer  to  a  case  on  that  point  in  the  present 
Number. 

We  thank  G.  B.  for  his  communication,  of 
which  we  shall  avail  ourselves* 

The  letters  of  H.  H. ;  and  J.  B.  N.  shall 
have  our  early  attention. 

The  Fourth  Part  of  the  DigeU  is  now  pub- 
lished, and  completes  the  Digest  of  all  Report- 
ed Cases  for  1834.  This  volume,  with  the 
Commentaries  on  the  New  Statutes^  passed  in 
the  last  Session  of  Parliament,  effecting  alter- 
ations in  the  Law,  may  be  bound  together,  and 
our  Subscribers  will  then  have,  in  a  conveoient 
form  and  at  a  moderate  price,  all  the  Statutes 
and  Decisions  for  the  year. 

The  further  article,  which  we  intended  to  in- 
sert, on  the  subject  of  the  proposed  removal 
of  the  Courts  at  Westminster,  is  deferred,  on 
account  of  the  absorbing  interest  which  attaches 
to  the  great  legal  as  well  as  other  changes. 

The  Queries  and  Answf^rs  of  W.W.  •  "Spes;" 
S.  D. ;  and  J.  S.  have  been  received. 

Our  large  arrear  of  correspondence  and 
other  communications  will  render  it  necessary 
to  publish  a  Double  Number  next  month. 

A  letter  has  been  left  with  the  publishers,  in 
answer  to  the  offer  of  a  Correspondent. 


sribe  Utsal  ^"b^tvhtv. 
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Pertinet,  et  nescire  malum  est,  agitamus. 


HORAT. 


THE  NEW  LORD  CHANCELLOR. 


LoBD  Ltndhubst  was  sworn  into  the  office 
of  Lord  Chancellor  on  this  day  week,  the 
22d  of  this  month ;  his  predecessor,  as  we 
noticed  lost  week,  having  been  in  office  just 
four  years.  It  is  to  be  noticed  that  the 
new  Lord  ChanceUor  was  unaccompanied 
by  the  great  officers  of  state,  whose  pre- 
sence is  usual  on  such  occasions ;  but  this 
is  accounted  for  by  the  present  state  of  the 
Ministry.  He  was  however  attended  by 
the  Master  of  the  Rolls,  the  Vice  Chancel- 
lor, the  Masters  in  Chancery,  and  most  of 
the  King's  counsel  and  barristers  who  prac- 
tise in  the  Equity  Courts.  The  Lord  Chan- 
cellor has  at  present  a  double  duty  to  per- 
form, not  having  yet  resigned  the  Chief 
Baionship  of  the  Exchequer.  When  he  is 
able  to  give  his  undivided  attention  to  the 
duties  of  his  new  office,  we  have  little  doubt 
of  the  result.  He  takes  the  Seal  under  con- 
siderable advantages.  Since  he  last  presided 
in  the  Court  of  Chancery,  its  jurisdiction  in 
bankruptcy  has  been  entirely  removed,  except 
on  appeal,  lliere  is  also  but  little  arrear  of 
business.  Besides  this,  it  has  been  the 
good  fortune  of  the  noble  lord,  during  his 
four  years  secession  from  the  office  of  Lord 
Chancellor,  whilst  he  has  been  more  or  less 
employed  in  equity  business,  to  have  had 
his  full  share  of  common  law  duties ;  and  as 
he  can  never  know  equity  who  is  not  well 
versed  in  common  law,  he  comes  well  pre- 
pared for  the  discharge  of  his  important 
duties.  .Indeed,  we  only  hesitate  as  to  one 
point ;  we  have  some  doubt  whether,  with 
his  satisfactory  mode  of  disposing  of  his 
boaineas.  he  will  be  able,  with  all  the  other 
numerous  demands  on  his   time,  to  keep 
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down  the  arrear  in  his  Court  to  its  present 
level.  He  may  easily  get  through  the  mat- 
ters before  him,  but  whether  he  will  be  able 
to  hear  them  is  not  so  certain,  particularly 
as  his  being  a  favourite  judge  will  draw  in- 
creased business  to  his  Court.  With  this 
qualification,  which^  as  it  will  be  seen,  ap- 
plies rather  to  the  necessary  state  of  things 
than  to  the  man,  we  hail  his  elevation  to 
the  woolsack,  and  are  well  satisfied  that  it 
is  satisfactory  to  the  profession. 

We  have  now  some  hope  that  those  prin- 
ciples which  we  have  so  often  endeavoured 
to  enforce  will  be  acted  on.  We  have 
never  been  slow  to  give  our  assistance  to 
moderate  and  judicious  reforms  in  the  law ; 
but  if  we  consider  for  a  moment  how  much 
has  recently  been  done,  if  we  be  wise 
we  shall  pause  in  our  progress.  Every  part 
of  our  laws  has  undergone  very  considerable 
modifications.  The  Courts  of  Equity,  the 
Courts  of  Common  Law,  the  Law  of  Real  Pro- 
perty, have  all  been  greatly  altered,  as  we 
think,  in  most  respects  for  the  better  j  but 
we  merely  ask  that  time  may  show  us  the 
effect  of  the  changes  already  made  before 
we  proceed  further.  The  danger  of  tam- 
pering with  the  laws  of  a  country  has  been 
pointed  out  by  all  sensible  men  who  have 
considered  the  subject.  Here  then,  we 
would  say,  let  us  pause  awhile,  and  let  us 
be  satisfied  for  a  season.  The  learned  com- 
missioners appointed  to  consider  and  amend 
our  laws  are  now  at  the  close  of  their  labours; 
the  greater  part  of  their  recommendations 
have  been  already  carried  into  effect,  and  most 
of  the  others  are  embodied  into  bills  now  be- 
fore Parliament.  This,  therefore,  would  seem 
to  be  a  proper  time  to  make  a  rest  in  the 
great  account. 

In  making  these  observations,  however, 
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we  wish  not  to  be  misunderstood.  We  are 
perfectly  "willing  to  go  on  in  the  safe  course 
of  reform ;  to  apply  simple  remedies  to  ad- 
mitted evils :  all  we  mean  to  deprecate  is 
any  great  or  sweeping  change,  such  as  the 
Local  Courts  scheme,  the  abolition  of  Im- 
prisonment for  Debt,  or  a  General  Registry, 
each  of  which  would  most  materially  alter 
the  present  administration  of  the  law. 

We  have  also  been  ever  friendly  to  a 
moderate  reform  in  the  church.  We  have 
been  thought  indeed,  by  some  of  our  friends, 
to  carry  our  feelings  in  this  respect  some- 
what too  far ;  but  we  are  well  satisfied  that 
we  represent  the  general  opinion  of  our 
profession  when  we  again  repeat  ■  what  we 
have,  we  trust,  before  proved,  that,  **  ac- 
cording to  the  original  institution  of  tithes, 
and  established  precedents,  the  public  ha.s 
the  right  of  remodeUing  the  existing  church 
system,  and  making  such  appropriation  of 
her  property  as  the  general  weal  may  re- 
quire. "  Whether  however  this  reform  should 
be  attempted  in  the  next  session  of  Parlia- 
ment, or  whether  it  might  not  be  advan- 
tageously deferred  until  the  one  after  the 
next,  is  not  for  us  to  determine.  We  have 
long  considered  the  subject  to  be  within 
our  province  as  lawyers ;  and  have,  from 
time  to  time,  ventured  to  give  our  opinion 
on  it ;  and  we  shall  certainly  continue  alive 
to  its  importance.  A  part  of  it  consists  in 
the  present  grievances  of  the  Dissenters, 
which,  however,  we  firmly  believe  might  be 
easily  disposed  of  if  the  wishes  of  the  great 
body  be  attended  to  without  heeding  the 
grasping  demands  of  a  few  of  the  number. 

Lord  Brougham  has  now  retired  into  pri- 
vate life,  and  there  any  feeling  of  opposition 
towards  him  must  cease.  We  can  here  ad- 
mire the  versatility  of  his  talents,  his  energy, 
his  amiability.  We  certainly  can  feel  no 
regret  at  the  conduct  pursued  by  us  towards 
him ;  we  have  written  "  no  line  which 
dying  we  would  wish  to  blot;"  we  can 
indeed  readily  conceive  that  in  opposition 
he  may  be  highly  useful ;  but  in  all  proba- 
bility his  official  career  is  closed  for  ever. 


MEMOIR  OF  THE  LATE  Mr.  ALLEY. 


Pbteb  Alley,  Esq.,  the  subject  of  the  pre» 
sent  short  memoir,  was  bom  in  Dublin,  in 
the  month  of  February  1770.  He  was  the 
son  of  a  Protestant  clergyman  of  great 
talent  and  respectability.     That  gentleman 


•  See  5  L.  O.  294. 


was  said  to  have  been  the  author  of  a 
comedy  afkirwards  produced  by  Mr.  She- 
ridan, under  the  title  of  the  School  for 
Scandal.  On  inquiry,  however,  it  appears 
that  the  comedy,  as  i)urchased  by  Mr.  She- 
ridan of  the  Rev.  Mr.  Alley,  was  very  dif- 
ferent both  in  title  and  dialogue  from  what 
afterwards  appeared  under  that  well-known 
title. 

At  the  age  of  fourteen  Mr.  Alley  was 
entered  at  Trinity  College  Dublin,  where 
he  made  great  progress.  When  sevea- 
teen  years  old  he  obtained  the  prize 
for  Belles  Lettres,  and  afterwards  took  his 
degree.  When  he  had  attained  the  age 
of  eighteen  he  was  entered  as  a  student  of 
the  Middle  Temple ;  and  his  case  was  the 
first  instance  in  which  that  Society  allowed 
a  degree  in  Trinity  College  Dublin  to 
shorten  by  two  years  the  ordinary  period  of 
five  years  probation  previous  to  being  called 
to  the  bar.  It  is  understood  from  good 
authority,  that  the  extremely  liberal  nature 
of  Mr.  Alley's  politics  was  the  cause  of  hris 
leaving  Dublin  to  practise  in  this  country. 
Notwithstanding  this,  however,  he  became 
entitled,  by  a  grant  from  Government,  to  a 
pension  of  300/.  per  annum.  But  It  is 
highly  honourable  to  his  consistency  tn 
politics,  that  he  never  accepted  one  farthing 
of  his  pension.  On  what  ground,  or  with 
what  object  the  grant  was  made,  it  might 
not,  perhaps,  be  difficult  to  surmise. 

Mr.  AHey  continued  to  practise  until  veiy 
shortly  bef^e  his  death.  That  event  ap- 
pears to  have  been  accelerated  by  his  un« 
fortunately  taking  in  the  night  a  powerful 
poison,  instead  of  a  medicine  prescribed  by 
his  physician.  Medical  assistance  was  im- 
mediately procured,  and  Mr.  Alley  was 
shortly  restored  to  apparently  good  health; 
but  his  constitution  was  shaken,  and  he 
died  a  few  months  afterwards,— -on  the 
22d  of  July,  1834,— at  the  age  of  sixty- 
four  years.  Mr.  Alley  devoted  himself  li- 
most  exclusively  to  criminal  matters ;  and  if 
we  examine  the  administration  of  criminal 
justice  for  the  last  thirty  years  in  the  metro- 
polis, we  shall  find  that  he  was  engaged 
either  forthe  prosecution  or  defence  in  idmost 
every  important  case.  Those  who  are  ac- 
quainted with  his  talents  must  have  regretted 
that  he  did  not  also  devote  his  attention  to 
civil  proceedings.  He  possessed  many  of 
t^ose  qualifications  which  are  essentiid  to 
the  formation  of  a  good  advocate.  He  was 
zealous,  industrious,  bold,  and  impassioned. 
He  had  the  power  of  convincing  those  whom 
he  addressed  that  he  was  sincere  in  what  he 
urged.    His  reasoning,  however,  i^as  not 
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very  etrong  or  clear,  but  he  generally  suc- 
ceeded, even  on  points  of  law^  in  communi- 
cating his  ideas  so  ajs  to  enable  the  Court 
folly  to  comprehend  his  meaning.  The 
main  cause  of  his  deficiency  in  reasoning 
seems  to  have  been  a  constitutional  vehe- 
mence, which  prevented  his  taking  sufficient 
time  to  arrange  his  ideas. 

With  r^surd  to  his  legal  acquisitions, 
they  appear  to  have  been,  in  criminal  mat- 
tezsy  both  deep  and  extensive ;  and  his  opi- 
nion was  always  regarded  with  considerable 
respect.  In  private  life  he  was  much 
esteemed. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT.  1834. 

No.  XL 


THE  ACT  YOB  FACILITATINQ  LOANS  ON  LAXnS 
IN  IREliANn. 

4  &  5  W.  4,  c.  29. 

This  act  is  another  of  a  series  of  acts  which 
have  been  lately  passed  for  tlie  purpose  of 
benefiting  the  sister  country.  Its  intention 
is  to  encourage  the  investment  of  capital  on 
landed  securities*  and  may  not  be  unworthy 
the  attention  of  mortgagees,  trustees,  and 
others  in  this  country  having  money  at 
their  disposal,  particularly  as  the  legal  in- 
terest in  Ireland  is  six  per  cent.  It  recites 
that,  in  last  wills  and  other  testamentary 
dispositions,  and  in  marriage  and  other  set- 
tlements of  real  and  personal  property,  and 
in  other  deeds,  agreements,  or  writings,  a 
direction*  trust,  or  power  is  often  given, 
cieated,  or  reserved  to  lay  out  or  invest 
money  at  interest  on  real  securities,  in  Eng- 
land, Wales,  or  Great  Britain,  or  to  sell  and 
convert  into  money  real  or  leasehold  estates, 
or  government  or  parliamentary  securities, 
or  securities  of  foreign  states,  or  other  pro- 
perty, and  to  lay  out  or  invest  the  money 
arising  £rom  such  sale  and  conversion 
on  r^  securities:  that  from  the  abun- 
dance of  capital  in  Chreat  Britain  the  inte- 
rest of  money  is  very  much  reduced,  and 
the  interest  to  be  procured  on  money  in 
Ireland  is  much  higher  than  the  interest  to 
be  procured  on  money  in  Great  Britain : 
that  manifest  improvement  has  taken 
place  in  the  condition  and  security  of  landed 
property  in  Ireland,  which  it  is  desirable  to 
encourage  and  advance :  and  that  it  would 
be  highly  beneficial  to  both  Great  Britain 
and  Ireland  if  the  loan  of  money  on  landed 


securities  in  Ireland  was  facilitated :  And 
it  enacts,  that  from  and  after  the  passing  of 
the  act,  any  person  or  persons  who,  under 
or  by  virtue  of  any  direction,  trust,  or  power 
already  given,  created,  or  reserved,  or  here- 
after to  be  given,  created,  or  reserved  as 
aforesaid,  is  or  are  or  shall  be  authorized  or 
directed  to  lend  money  at  interest  on  real 
securities,  in  England,  Wales,  or  Great 
Britain,  may  lend  the  same,  or  any  part 
thereof  at  interest  on  real  securities  in  Ire- 
land in  the  same  manner  in  all  respects  as 
if  such  investment  had  been  expressly  au- 
thorized in  or  by  such  direction,  trust,  or 
power  as  aforesaid;  and  such  person  or 
persons  shall  not,  on  account  of  his  or  their 
so  lending  money  on  real  securities  in  Ire- 
land, be  considered  in  a  court  of  equity 
guilty  of  any  breach  of  trust,  or  held  ac- 
countable further  or  otherwise  than  if  the 
money  had  been  laid  out  by  him  or  them 
on  real  securities  in  England,  Wales,  or 
Great  Britain.     (Sec.  1.) 

AU  loans  of  money  on  real  securities  in 
Ireland  under  this  act,  in  which  any  minor 
or  person  of  unsound  mind  is  interested, 
shall  be  made  by  the  direction  and  under 
the  authority  of  the  Court  of  Chancery  or 
Exchequer  in  England.    (Sec.  2  ) 

Sec  3  provides  for  loans  by  trustees,  or 
public  bodies,  and  sec.  4,  that  the  consent 
of  persons  interested  be  had. 

The  provisions  of  this  act  shall  not  apply 
to  any  case  in  which  such  direction,  trust, 
or  power  as  aforesaid  contains  any  express 
restriction  against  the  investment  of  such 
money  as  aforesaid  on  securities  in  Ireland. 
(Sec.  5.) 

And  nothing  contained  in  this  act  shcdl 
relieve  any  person  or  persons  intrusted  or 
clothed  with  such  direction,  trust  or  power 
as  crforesaid  from  any  responsibility  as  to 
title,  security,  or  otherwise,  either  at  law 
or  in  equity,  save  that  of  having  lent  and 
advanced  such  money  as  aforesaid  on  real 
securities  in  Ireland  instead  of  having  in- 
vested such  money  on  real  securities  in 
England,  Wales,  or  Great  Britain.  (Sec.  6.) 


INCONVENIENCE  OF  THE  COURTS 
AT  WESTMINSTER. 


Having  pointed  out  the  insufficiency  of  t]^e 
present  Courts  at  Westminster,  we  now 
proceed  to  notice  the  difficulty  of  finding 
adequate  space  for  the  two  Houses  of  Parlia- 
ment, their  committee-rooms,  offices,  and 
apartments,  together  with  residences  for 
their  principal  officers. 
F  2 
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According  to  the  Reports  of  the  several 
Committees  of  the  House  of  Commons  who 
have  taken  the  subject  into  their  considera- 
tion, the  site  of  the  old  Houses  is  inadequate 
for  all  the  various  purposes  which  are  re- 
quired. 

In  the  Report  of  the  Select  Committee, 
dated  6th  October,  1831,  it  is  said,  '*  No 
such  alterations  or  improvements  could  be 
made  in  the  present  House  of  Commons  as 
would  afford  adequate  accommodation  for 
the  Members,  due  regard  being  had  to  their 
health,  to  general  convenience,  and  to  the 
dispatch  of  business,"  The  Committee 
therefore  recommended  the  construction  of  a 
new  House  of  Commons. 

A  subsequent  Committee,  which  reported 
on  the  13th  May,  1833,  came  to  the  same 
conclusion ;  and  added,  that  "  the  imperfect 
ventilation  of  the  present  House  was  most 
injurious  to  the  hesdth  of  the  Members,  and 
tfaAt  it  was  expedient  the  immediate  atten- 
tion of  the  Board  of  Works  should  be  direct- 
ed effectually  to  remedy  so  serious  an  in- 
convenience." 

On  looking  into  the  plans  of  the  several 
architects  who  gave  evidence  on  the  sub* 
ject,  we  observe  that  great  difficulty  was 
felt  in  apportioning  the  site  and  providing  a 
House  sufficiently  large,  with  lobbies  for 
the  members  and  the  public,  waiting- 
rooms,  &c.  and  it  does  not  appear  that 
sufficient  space  could  be  found  for  all  the 
requisite  offices  and  apartments,  residences, 
&c.;  and  there  appears  to  have  been  ai% 
almost  total  neglect  in  regard  to  committees- 
rooms,  and  rooms  for  witnesses  and  other 
persons  in  attendance. 

Now,  as  we  have  before  said,  the  Courts 
at  Westminster  are  well  adapted  to  supply 
the  deficiency;  and  by  taking  them  for  this 
purpose,  money  will  be  saved  to  the  public, 
and  the  business  of  Parliament  may  con- 
veniently be  carried  on. 

We  now  proceed  to  state  a  few  circum- 
stances shewing  the  inconvenient  locality 
of  the  present  Courts.  The  Courts  being 
situated  in  the  south-west  comer  of  Lon- 
don, contiguous  to  the  royal  parks,  are 
more  removed  from  the  bulk  of  the  popu- 
lation of  the  metropolis  than  any  other 
spot ;  and  in  particular,  their  distance  from 
the  city  renders  them  very  inconvenient 
to  a  large  part  of  the  public. 

It  frequently  happens  that  counsel  are 
wanted  in  Court,  and  being  at  their  cham- 
bers in  the  Inns  of  Court,  cannot  be  pro- 
cured in  sufficient  time,  and  delay  and 
expence  are  the  necessary  consequence. 

It  is  very  desirable  also  that  the  Courts 


should  be  so  near  the  offices  of  solicitors 
that  they  may  be  informed  when  a  cause  is 
coming  on,  and  thus  attend  personally ; 
otherwise  they  are  frequently  obliged  to 
leave  it  to  the  care  of  their  clerks. 

So  if  either  of  the  parties  in  the  cause 
be  wanted,  or  any  witness  or  document, 
the  probability  is,  that  they  cannot  be  ob- 
tained in  time.  Hence  records  are  with- 
drawn, nonsuits  take  place,  and  defences  are 
insufficiently  made, — followed  by  applica-* 
tions  for  new  trials,  and  a  long  train  of  in- 
conveniences, and  often  irreparable  injury 
by  the  death  of  witnesses  and  other  ac- 
cidents. 

It  must  not  be  supposed  that  this  ia 
urged  on  the  ground  of  professional  con- 
venience alone,  for  the  suitors  and  wit- 
nesses are  equally  interested  in  having  the 
Courts  held  in  the  most  central  place. 
And  even  in  consulting  the  convenience  of 
the  members  of  the  profession,  and  facili- 
tating the  discharge  of  their  duties,  the  re- 
sult must  prove  highly  beneficial  to  the 
public  by  promoting  the  right  and  speedy 
administration  of  justice. 


REVIEW. 

The  Practice  of  the  Law  in  all  its  Depart^ 
ments ;  with  a  View  of  Rights,  Injuries, 
and  Remedies,  as  ameliorated  by  recent 
Statutes,  Rules,  and  Decisions  ;  showing 
the  best  Modes  of  creating,  perfecting,  sc 
curing,  and  transferring  Rights  ,*  and  the 
best  Remedies  for  every  Injury,  as  well  by 
Acts  of  Parties  themselves,  as  by  legal 
Proceedings ;  and  either  to  prevent  or  re- 
move Injuries ;  or  to  enforce  specific  Re-^ 
lief , Performance,  or  Compensation:  and 
the  Practice  in  Arbitrations ;  before  Jus- 
tices ;  in  Courts  of  Common  Law ;  Equity  ; 
Ecclesiastical  and  Spiritual ;  Admiralty ; 
Prize;  Court  of  Bankruptcy ;  and  Courts 
of  Error  and  Appeal:  with  new  Practical 
Forms :  intended  as  a  Court  and  Circuit 
Companion.  Part  IV.  By  J.  Chitty, 
Esq.,  of  the  Middle  Temple,  Barrister. 
London:  Henry  Butterworth.  1834. 

It  would  be  a  work  of  supererogation  to 
open  the  notice  of  this  book  with  any  pre- 
liminary observations  on  the  merit  of  Mr. 
Chitty  as  a  legal  author;  and  we  cannot 
better  explain  the  scope  and  purpose  of 
this  the  Second  Part  of  his  Second  Volume, 
than  by  extracting  the  following  passages 
from  the  Preface : 

•'  1  have  endeavoured  in  the  following  pa^^es 
to  give  a  coniprehensive  view  of  *'  The  Scien 
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*if  Practice,"  as  distingaishable  from  tbe  mere 
TiKitine  of  issuing  and  serving  a  writ,  (ielivering 
or  filing  a  declardtion,  &c.,  which  may  gene- 
rally be  conducted  by  a  clerk  of  comparatively 
little  knowledge  or  experience.  My  reason 
for  publishing  this  part  sepuralely  from  that 
relating  to  mere  pmctice  is,  that  it  may  be 
found  more  extensively  interesting  and  useful, 
not  only  to  *tU  legal  Practitioners,  but  also  to 
the  Puhlic,  than  the  mere  detail  of  practice ; 
and  that  consequently  many  may  wish  to  pos- 
sess it  as  a  separate  trurk,  without  being  in- 
cumbered with  the  latter.  Every  barrister, 
pleader,  solicitor,  attorney,  or  proctor,  what- 
ever department  of  the  law  he  may  pur^^ue,  is, 
or  ought  to  be,  anxious  to  combine  so  much 
knowledge  of  the  jurisdiction  and  course  of 
practice  of  all  the  fourteen  principal  Courts  of 
JtisOce,  and  to  be  so  accustomed  to  compare 
them  as  regards  their  utility,  as  to  enable  him 
prttmptlff  to  advise  his  client  which  remedy  is, 
under  the  circumstances  of  his  Cd^^^. preferable ; 
whilst  at  present  too  frequently  a  Common  Law 
barrister  or  attorney  recommends  a  remedy  in 
the  ('oart  where  he  practises,  and  the  Chancery 
barri^ster  or  solicitor  prefers  a  Court  of  Equity ; 
and  the  doctors  and  proctors  naturally  think 
most  favourably  of  their  own  Courts,  although 
there  are  constantly  better  remedies  elsewhere. 
And  addressing  myself  to  the  public,  or  at 
least  to  those  private  int/ividuals  who  have  pro- 
perty or  rights  to  protect  or  defend,  I  assure 
them  that  very  frequently  success  in  a  suit  or 
p«t3ceediug  depends  on  a  client  being  able 
somewhat  to  jud^e  for  himself,  though  he 
shoaid  not  absurdly  do  more  than  sugj^est,  and 
rarely  interfere  after  the  particular  remedy  has 
been  decided  upon.  All  understand  and  admit 
the  force  of  the  well  known  maxim,  that  after 
attaining  a  certain  age,  every  man  is  either  "  a 
fool  or  his  own  physician;"  and  every  expe- 
rienced physician  knows  that  frequently  the 
patient  suggests  to  him  a  remedy  or  a  regimen 
which  he  finds  it  expedient  to  adopt.  ^  So  in 
law,  if  privttte  gtrntlemen  would  inform  them- 
selves ot  the  outline  of  Remedies  and  the  Prin- 
ciplfs  of  Practice,  they  would  frequently  secure 
a  welcome  result,  which  might  otherwise  be 
endangered ;  and  I  therefore  invite  their  atten- 
tion at  least  to  so  much  of  the  following  pages 
as  may  be  applicable  to  their  situation. 

"  Be  this,  however,  as  it  may,  forty  years' 
experience  has  taught  me  how  narrow  and 
limited  are  my  own  legal  attainments,  and  to 
induce  me  to  think  that  many  legal  practition- 
ers are  very  frequently  called  upon  to  advise 
upon  branches  of  law,  with  which  they  are  too 
little  informed  to  enable  them  scarcely  with 
integrity  or  propriety  to  advise  upon  the  case, 
and  still  less  upon  the  practical  remedy.  Many 
years  ago,  therefore,  I  resolved,  as  well  for  my 
oTvn  assistance  as  for  the  use  of  my  pupils,  to 
collect  all  the  principles  and  rules  which  go- 
vern the  practice  of  every  Court,  at  least  in  the 
United  Kingdom  ;  and  the  following  pages 
relative  to  those  oi  general  Jurisdiction  are  the 
result  of  that  labour,  rendered  more  difficult 
by  the  recent  alterations  in  the  law,  all  of 
which  are  incorporated,  and  which  have  caused  I 


even  the  admirable  work  of  Sir  William  Black- 
stone  (hitherto  the  vade  mecum  of  legislators 
and  private  gentlemen),  and  many  other  ex- 
cellent treatises,  to  be  nlmost  obsolete,  and  in 
practice  even  dangerous  to  follow. 

*•  When  examining  in  distinct  sections  se- 
parately the  particulars  of  tbe  jurisdiction  of 
each  ot  the.  fourteen  principal  Courts,  whether 
exclusive  or  concurrent,  it  will  be  found  that, 
there  are  suggestions  and  full  directions,  not 
only  when  a  particular  remedy  can  be  pursued 
only  in  one  particular  Court,  but  also  when  one 
of  several  Courts,  having  concurrent  jurisdic- 
tion, is  to  be  preferred,  and  why.  The  leading 
distinctions  and  peculiar  advantages  arising, 
under  varying  circumstances,  from  proceeding 
either  at  Law  or  in  Equity,  or  in  the  Ecclesias- 
tical  or  Admiralty  Courts,  or  by  adopting  a 
summary  in  lieu  of  a  formal,  dilatory,  and  ex- 
pensive remedy,  are  constantly  explained.  A 
full  examination  into  these  is  of  the  utmost 
importance,  and  constitutes  what  may  be 
termed  the  science  of  law,  instead  of  the  mere 
practice." 

The  plan  of  the  book,  as  thus  stated  by 
Mr.  Chitty,  has  been  ably  followed  out  in 
all  its  numerous  details.  It  may  be  ques- 
tionable whether  the  author's  design  of 
rendering  the  work  useful  out  of,  as  well  as 
in  the  profession,  can  be  realized,  and  indeed 
it  is  scarcely  reasonable  to  expect  it.  Mr. 
Chitty,  however,  has  contributed  all  that  the 
subject  afforded  to  interest  every  class  of 
his  readers  ;  and  we  think  that  the  separa- 
tion of  the  scientific  from  the  practical  part 
of  the  business  of  the  Superior  Courts,  is  an 
improvement  in  this  department  of  legal 
literature ;  and  the  present  volume  is  cer- 
tainly a  valuable  addition  to  a  law  library. 
Many  parts  of  it  are  of  an  original  charac- 
ter— the  result  of  the  long  experience  and 
reflection  of  the  writer;  and  both  as  to 
matter  and  stile,  will  be  read  with  interest 
by  the  profession  in  general.  As  an  in- 
stance of  the  nature  of  this  part  of  the 
treatise,  we  select  the  following,  on  the 
choice  of  the  Court  before  which  peculiar 
cases  should  be  carried  : 

•'  Subject  to  the  before  enumerated  excep- 
tions, the  great  bulk  of  litigation  between  pri- 
vate subjects  (consisting  {Hincipally  oi  personal 
actions  and  the  action  of  ejectment)  may  be 
instituted  in  either  of  these  three  principal 
Courts  at  the  option  of  the  plaintiff.  But  still 
there  are  many  circumstances,  as  well  at  law 
as  in  equity,  or  of  a  spiritual  or  ecclesiastical 
nature,  not  strictly  ot  jurisdiction,  hut  of  es- 
sential importance  to  be  considered,  in  pre- 
ferring one  Court  to  the  other,  and  a  few  of 
which  we  will  now  endeavour  to  suggest. 

"These  principally  relate  to,  /fr*/,  the  na- 
ture of  the  question,  whether  of  fact  or  law ; 
thus,  if  it  be  even  collaterally  connected  with 
the  criminal  law  or  corporation  law^  or  paro- 
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dual  settlement,  &c.,  the  Kin^s  Bench  may 
be  preferable,  because  those  subjects  are  there 
most  frequently  discussed,  and  consequently 
best  nnderiitooa.  If  on  the  other  hand  it  re- 
late to  real  property,  or  require  a  very  full 
and  deliberate  investiofation,  then  it  may  be 
advisable  to  proceed  in  the  ("ourt  of  Common 
Plsas  ;•  whilst  if  the  matter  be  connected  with 
a  revenue  question  or  the  subject  of  tithe,  the 
Court  of  Exchequer  should  in  general  be  re- 
sorted to  ;  unless  the  interest  of  the  crown  or 
of  a  revenue  officer  be  opposed  to  the  com- 
plainant ;  because  in  general  revenue  and  tithe 
questions  are  there  most  frequently  discussed. 
"  Seconrflff,  should  be  ascertained  the  pro- 
b;ible  favourable  or  adverse  decision,  opinion, 
or  even  inclination  of  one  or  more  of  the 
Judges  of  a  particular  Court,  not  only  upon 
certain  questions  of  law,  but  also  upon  some 
matters  of /act,  or  ethics,  or  evidence  affecting, 
or  at  least  bearing  upon,  the  point  of  /«ir  or 
/act  to  be  decided  m  the  particular  case,  or 
his  sentiments  upon  the  amount  of  dnmaget 
that  sho  uld  be  awarded  in  some  actions  con- 
nected with  the  feelings;  as  in  actions  for 
criminal  conversation,  or  for  debauching  a 
daughter,  or  for  a  libel,  &c.,  or  on  the  subject 
of  coMts,  and  differing  from  that  of  the  other 
Courts  or  Judges;  and  especially  who  will  be 
the  Judge  before  whom  the  cause  would  pro 
bably  be  tried  >" 


*  "  It  is  to  be  regretted  that  an  exclusive 
jurisdiction  over  all  conveyancing  and  real 
property  questions,  and  actions  of  ejec  tment, 
has  not  been  vested  in  or  rather  restori^d  to 
this  Court,  as  they  would  certainly  be  there 
better  discussed  and  considered,  and  an  uni- 
form system  of  real  property  law  established," 
'^  *•  More  than  mere  allusion  to  examples 
might  be  improper;  but  it  is  well  known  that 
in  one  Court  tnere  is  a  judge  pre-eminently 
distinguished  for  his  high  constitutional  prin- 
ciples and  just  views  of  the  rights  of  the  crown 
and  of  the  subject,  and  who,  in  all  trials  be- 
tween the  king  and  the  people,  will  always 
evince  his  opinion  that  the  dignity  of  the  crown 
is  beat  upheld  by  the  waiver  of  prerogative, 
when  in  competition  with  the  just  interests  of 
the  subject.  In  another  Court,  a  judge,  dis- 
tinguished for  his  profound  general  legal 
knowledge  and  excellent  dispassionate  deci- 
sions ;  and  in  the  other  Court  of  law,  a  judge, 
justly  celebrated  for  his  perspicuity,  especially 
m  all  subjects  relative  to  patents  and  inven- 
tions, and  before  whom  therefore  a  complicated 
ftatent  cause  might  with  confidence  be  tried, 
t  will  not  be  denied,  that  in  many  cases  it  is 
of  the  utmost  importance,  not  only  that  the 
judge  should  be  of  general  ai)ility,  but  also  be 
familiarly  acquainted  with  the  subject  to  be 
tried ;  for  otherwise  he  will  not  be  able  to  ex- 
plain and  observe  upon  to  the  jury  the  facts 
Hn*d  law  applicable  to  the  case,  and  a  just  re- 
sult will  be  endangered.  Lord  Mansfield  was 
celebrated  for  his  great  knowledge  of  insurance 
aifd  mercantile  law,  and  conse<iuently,  whilst 
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To  the  Editor  0/  the  Legal  Observer. 
Sir, 

I  have  lately  read  with  much  pleasure  the 
observations  of  Sir  Edward  Sugden,  in  his 
new  edition  of  his  work  on  Venoors  and  Pur- 
chasers, relative  to  the  lately  rejected  Re^try 
Act.  In  those  observations  I  most  fully  con- 
cur, except  that  I  think  he  pushes  the  argu- 
ment arising  from  the  danger  of  depositing 
the  title-deeds  of  the  country  in  one  place,  a 
little  too  far.  If  it  could  be  shewn  that  a 
General  Register  would  in  other  respects  be 
desirat?le,  that  objection  ought  not  to  prevail, 
as  no  doubt  the  same  conHdence  which  in- 
duces persons  to  place  their  personal  property 
under  the  immediate  controul,  and  almost  at 
the  mercy,  of  Government,  would  easily  be 
extended  to  the  placing  the  evidences  of  their 
titles  to  their  landed  estates  in  the  same 
custody.  National  faith  has  been  of  late  very 
slightingly  talked  of,  and  the  reformers  of  a 
future  age  may  be  proud  to  act  upon  the  sug- 
gestion of  one  whose  principles  and  name  have 
long  survived  him,— r"  that  a  pennyworth  of 
sponge  would  suffice  to  wipe  out  the  national 
#4«Kf »»    Yet,    notwithstanding  this,  we    find' 


debt.*' 


that  the  public  not  only  place  their  property. 
but  also  the  evidence  of  rheir  title  to  it,  m  the 
hands  of  the  Government  or  its  agents.  As 
regards  the  depository  of  deeds  to  which  parties 


he  presided,  an  admirable  system  of  mercantile 
law,  ad  regarded  those  subjects,  was  establish- 
ed. Whilst  it  is  well  known  that  another 
judge  was  so  entirely  ignorant  of  insurance 
causes,  that  after  having  been  occupied  six 
hours  in  trying  an  action  on  a  policy  of  insur. 
ance  upon  goods  (Russia  duck)  from  Russia, 
he,  in  his  address  to  the  jury,  complained  that 
no  evidence  had  been  given  to  show  how  Rus- 
sia ducks  (mistaking  the  cloth  of  that  name 
for  the  bird)  could  be  damaged  by  sea  water, 
and  to  what  extent.  In  the  time  of  the  late 
Lord  Kcnyon  we  remember  that  verdicts  for 
large  damages  were  favoured  in  actions  for  all 
violations  of  morality  and  injuries  to  the  feel- 
ings, and  upon  motives  quite  consistent  with 
the  existing  principles  of  law,  as  explained  by 
the  late  Lord  Erskme.  Whilst  before  another 
deceased  judge  the  mere  suggestion  of  con- 
spiracy or  fraud  inclined  him  towards  convic- 
tion, but  yet  who  abstained  from  giving  moral 
lessons  from  the  bench  ;  although  another 
judge,  carried  away  by  the  latter  object,  not 
unfrequently  lost  sight  of  the  main  point  in  the 
cauhc.  These  few  instances  are  merely  al- 
luded to,  in  order  to  evince  the  expediency 
of  some  consideration  of  the  tribunal  to  be  8c« 
lectcd." 
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are  mutttaUy  entitled,  the  argument  is  of  little 
Talue,  for  the  rei^aons  I  have  already  given, — 
namely,  that  the  deposit  of  deeds  would  be 
voluntary  and  of  limited  extent. 

But  there  are  some  other  observations  of 
Sir  Edward,  to  which,  as  they  in  some  degree 
bear  out  the  remarks  which  1  have  ventured  to 
address  to  tou,  1  must  here  advert.  In  enu- 
merating. In  p.  224  of  the  2d  vol.,  the  pro\i- 
sioos  that  should  be  made  to  relieve  titles  qs 
thetf  h¥w  Handy  he  says,  "  the  representation 
to  terms  should  he  facilitated."  It  was  with 
tills  view  that  I  sugj^sted  (see  L.  O.  vol.  8,  p. 
67,)  that  a  provision  should  be  made  that 
terms  of  years  assigned  to  the  person  who  may 
be  placed  over  the  depository  should  pass  to 
lus  successors  In  office.  The  subjects  are 
not  necessarily  connected,  and  consequeutljs 
though  no  depository  may  be  established,  there 
is  no  reason  why  some  public  legal  individual 
or  individuals  should  not  be  constituted  into 
ofBcial  assignees  of  terms  of  years. 

But  this  IS  of  minor  importance  compared 
(vith  the  testimony  which  8tr  Edward  bears  to 
the  necessity  of  a  register  for  assignments  of 
reversionary  interests  in  personal  property. 
He  observes  (p.  2i6)  that  *'  the  greater  nttm/ter 
rffruuds  is  committed  in  the  sate  to  different 
persons  of  a  reversionary  interest  in  stock  ;*' 
and  he  adds,  that  no  provision  was  maile  in 
the  proposed  measure  **  for  registering  instru- 
meuts  anecting  such  property.*'  Though  slock 
only  is  mentioned,  the  remark  applies  equally 
to  money  invested  on  mortgage.  It  is  true 
that  the  passage  to  which  I  have  referred  does 
not  go  quite  the  length  of  saying  that  the 
]e;irned  author  would  approve  of  a  registry  for 
assignments,  but  1  think  it  has  that  aspect; 
and  at  all  events  it  shews  that  the  subject  is 
deserving  of  serious  consideration. 


Having  read  the  further  communication  of 
your  correspondent  X.  Y,,  I  must  trouble  yon 
with  a  few  onservations  by  way  of  supplement 
to  the  preceding  observations.  I  cannot  admit 
that,  according  to  the  existing  practice,  the 
Solicitors  for  the  annuitants  in  the  case  men- 
tioned in  my  letter,  vol.  8,  p.  i?49,  were  guilty 
of  any  neglect  in  omitting  to  inquire  whether 
any  settlement  was  made  prior  to  the  death  of 
the  testator,  by  which  the  life  interest  devised 
to  the  wife  could  be  cootroulcd.  But  even  in 
cases  of  clear  and  gross  negligence,  I  must 
still  maintain,  that  the  responsibility  of  the 
Solicitor,  like  that  of  a  trustee,  ought  not  to  be 
put  in  competition  with  the  security  which  a 
tegister  womd  afford  agmnst  the  consequences 
of  neglect.  Before  we  place  reliance  upon 
the  doctrine  that  trustees  and  agents  are  liable 
to  make  good  the  losses  occasioned  by  their 
neglect,  we  must  be  satisfied  that  they  are 
capable  of  making  good  the  losses,  and  that 
tb^  win  do  so  without  compulsion. 

The  following  are  the  particulars  of  the 
other  cases  to  wliich  I  alluded  in  my  last.  In 
tfie  one  case,  a  gentleman,  on  the  marriage  of 
his  son,  settled  a  jointure  upon  his  (the  son's) 
wife  in  the  event  of  her  surviving  her  husband, 
^me  years  afterwards  the  father  made  a  family 


settlement  of  the  estates  thus  charged  with  the 
jointure,  but  without  noticing  that  incumbrance. 
The  trustees  under  this  settlement  have  sold 
parts  of  the  property  without  the  concurrence 
of  the  jointress,  who,  if  she  survive  her  hus- 
band>  will  have  a  l.gal  charge  upon  the  estate. 
The  other  case  is  still  more  directly  in  point. 
A  person  made  a  settlement  upon  his  marriage, 
upon  himself  for  life,  with  limitations  U  r  the 
benefit  of  his  wife  and  family,  and  aftcn^ards 
mortgaged  it  in  fee,  keeping  back  the  settle- 
ment altogether. 

I  have  no  other  means  of  knowing  whether 
Mr.  AVilliam  Brougham,  in  his  last  speech  upon 
the  Registry  Bill,  alluded  to  the  case  mentioned 
in  my  former  letter,  than  the  inference  to  be 
drawn  from  the  similarity  in  the  facts.  The 
case  is  well  known  in  the  profession,  but  as  the 
parties  are  living,  Mr.  Brougham,  probably^ 
did  not  like  to  mention  their  names. 

I  shall  not  enlarge  upon  the  question  as  re- 
gards  the  registry  of  assignments  of  rever- 
sionary interests,  being  satii^fied  that  I  cannot 
adduce  stronger  proof  of  the  necessity  for  such 
a  measure  tliun  the  testimony  of  Sir  Edward 
Suj^den. 

What  may  ultimately  be  the  effect  of  the 
decision  in  the  case  under  Mr.  Maberly's 
bankruptcy  it  is  ditlicult  to  imagine ;  but,  even 
according  to  X.  Y.'s  shewing,  it  is  sufHcient  to 
prove  that  the  right  of  an  assignee  depends 
upon  very  slender  grounds,  and  that  nothing 
short  of  a  register  can  give  a  purchaser  of  re- 
versionary property  a  satisfactory  title. 

This  '*  infallible  panacea,"  as  your  corres- 
pondent is  pleased  to  tenn  it,  is  not  intended 
by  me  to  be  in  addition  to  the  present  practice. 
As  he  seemed  to  attach  so  much  importance  to 
a  personal  acquaintance  with  the  trustees  of 
the  fund  assigned,  I  thought  it  right  to  remind 
him  that  he  might,  if  he  wished  it,  still  com- 
iinmicute  with  the  trustees,  though  such  a 
communication  would  not  be  absolutely  neces- 
sary, except  perhaps  for  the  purpose  of  ascer- 
taining that  the  fund  is  in  existence. 

X.  Y.  instead  of  meeting  the  question  of  the 
limited  register  which  I  have  proposed,  seems 
most  anxious  to  prejudice  my  arguments  and 
facts  by  arguments  which  apply  only  to  a 
general  register,  to  which  I  am  perhaps  as 
much  opposed  as  himself.  In  his  first  letter 
he  asserted,  or  rather  insinuated,  that  the 
II(mse  of  Commons  had  already  decided  against 
the  establishment  of  a  register  for  assignments* 
when  the  question  had  not  even  been  so  much 
as  proposed  to  their  consideration ;  and  in  his 
second,  he  brings  forward  some  facts-^cer-> 
tainly  very  creditable  to  hb  industry  and 
honor — to  prove  the  ill  effects  of  a  general 
register  from  the  publicity  it  might  give  to 
transactions,  which,  for  the  preservation  of 
credit,  and  the  quiet  enjoyment  of  property, 
ought  to  be  concealed.  I  would,  however,  re- 
mind your  conrejpondent,  that  in  my  letter  in 
vol.  8,' p.  121, 1  have  endeavoured  to  meet  this 
objection  as  regards  the  more  limited  register 
which  1  have  suggested;  and  I  would  add. 
that  if  proper  precautions  are  adopted,  a 
r^igister  of  assi^ments  would  rather  prevent 
!^  4 
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than  encourage  publicity.  The  trustees  to 
whom  notice  must,  under  the  present  system, 
be  given,  are  very  frequently  the  last  persons 
to  whom  the  parties  wish  the  information  to 
be  communicated. 

A  Moderate  Reformer. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXXXIV. 


UNIFORMITY  OF   PRACTICE. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 

It  is  difficult  to  understand  upon  what 
principle  the  several  Judges  of  the  respective 
Courts  act  at  their  chambers.  No  man  can 
tell  what  will  be  the  result  of  a  summons  which 
is  to  be  decided  there,  until  he  comes  before 
the  Judge  in  attendance.  The  following  cir- 
cumstance will  shew  the  great  inconsistency 
of  there  not  being  a  settled  and  absolute  rule, 
by  which  all  the  Judges  at  chambers  should  be 
bound. 

A  summons  was  taken  out  to  shew  cause 
why  a  writ  of  summons  should  not  be  set  aside 
for  irregularity,  with  costs,  which  was  decided 
by  Lord  Denman  to  be  irregular,  and  he  ac» 
cordingly  set  it  aside  with  costs.  The  costs 
were  taxed,  and  paid  by  the  plaintifi's  at- 
torney, at  21,  odd,  and  he  was  compelled  to 
bring' another  action.  It  so  happened  that  the 
very  same  attorney  who  was  concerned  for  the 
defendant  in  this  action,  sued  out  a  writ 
against  the  attorney  for  the  plaintiff,  but' for 
what  he  was  totally  ignorant :  the  form  of  ac- 
tion  was  upon  the  case  ;  he  therefore  thought 
it  was  for  a  tort  of  some  description  which 
might  have  been  raked  up ;  however  the  copy 
writ  served  upon  him  was  informal  and  irre- 
gular, and  he  took  out  a  summons  to  set  it 
aside,  for  irregularity.  It  was  heard  by  Mr. 
Justice  Litdeflale,  who  was  of  opinion  that 
the  service  was  bad,  and  directed  it  to  be  set 
aside,  but  stated  that  he  could  not  give  costs, 
as  it  was  a  rule  he  had  made  never  to  do  so  at 
chambers,  although  the  attorney  represented 
the  circumstance  of  the  opposite  attorney 
having  taken  advantage  of  his  proceedings,  and 
the  decision  of  Lord  Denman  thereupon. 
Unless,  therefore,  some  definite  rule  be  made 
by  which  all  the  Judges  should  lie  bound  to 
act  at  chambers,  irregularities  of  all  descrip- 
tions may  be  committed  with  impunity,  as  the 
parties  will  not,  in  many  cases,  have  the  op- 
portunity of  going  to  the  Court,  and  unless 
they  go  to  a  Judge  at  chambers  at  once,  and 
in  that  case  at  their  own  eapenxe,  they  are 
without  remedy.    Is  this  uniformity  ? 

T.  B. 

[The  attendance  of  the  same  Judge  for  a 
whole  term  and  vacation  would  be  the  means 
of  producing  a  partial  uniformity,  if  he  sat  for 
all  the  Courts.— Ed.] 


HARDSHIPS  OP  LAWYERS*  CLERKS.— XfCiri]|« 
ATTENDANCE. 

To  the  Editor  of  the  Legal  Observer, 
Sir. 

I  thank  you  for  the  insertion  of  mv  letter, 
because,  thereby,  attention  will  pernaps  be 
called  to  the  subject  of  it ;  but,  aware  of  your 
weight  and  influence  in  the  profession,  1  would 
much  rather  have  drawn  upon  yourself  for  an 
article  on  our  behalf. 

With  your  permission  I  will  once  more  in- 
trude upon  your  columns.  In  my  former 
letter  I  divided  the  grievances  under  which  I 
consider  the  law  clerks  as  labouring,  into 
two  heads,  the  one  being  the  hours  of  atten- 
dance, the  other  the  amount  of  remuneration. 
The  latter  is  a  subject  of  so  much  delicacy,  as 
forbids  me  to  enter  into  a  lengthened  discus- 
sion upon  it.  I  shall  therefore  merely  invite 
the  attorneys  generally  to  consider  the  amount 
of  salary  they  give  to  their  clerks,  and  further 
to  consider  the  sore  of  living  to  which  those 
salaries  are  adequate.  I  would  also  ask  whe- 
ther the  labours  of  a  clerk  do  not  deserve  to  be 
compensated  at  least  as  liberally  as  those  of  a 
mechanic.^ 

Upon  the  other  point,  viz.,  amount  of  labour, 
I  must  beg  to  trouble  you  at  greater  length. 

When  I  see  the  clerks  in  the  public  and  as- 
surance offices  leaving  business  at  four  o'clock, 
and  the  numerous  individuals  engaged  at  the 
Bank  of  England  at  the  same  or  at  an  earlier 
hour ;  when  I  consider  that  all  the  numerous 
banking  establishments  close  at  five  o'clock, 
and  that  the  services  of  no  artisan  or  mechanic 
are  required  after  six ;  I  propose  to  myself  this 
question ; — Is  there  anything  in  the  duties  of 
an  attorney's  office  which  compels,  as  a  matter 
of  necessity,  a  later  attendance  than  these 
hours ;  and  if  so,  is  there  no  way  of  getting  rid 
of  that  necessity?  I  shall  be  met  by  the  fol- 
lowing among  other  objectiuns. 

The  service  of  all  notices,  summonses,  &c.  is 
good  till  nine  o*clock  ;  some  of  these  may 
have  to  be  attended  to  early  in  the  morning, 
and  may  require  more  th  in  off-hand  considera- 
tion ;  hence  the  necessity  of  some  one  being 
in  attendance  to  receive  them. 

bome  of  the  public  offices  are  open  in  the 
evening,  at  certain  times  of  the  year,  till  seven 
and  even  eight  o'clock,  and  it  is  often  neces* 
sary  to  the  interests  of  a  client  to  take  an  im- 
mediate judgment,  or  some  other  important 
step  in  a  cause :  for  purposes  such  as  these  the 
clerk's  attendance  is  also  required. 

The  Judge  who  sits  at  nisi  pr/us  is  often  de- 
tained beyond  the  usual  hour,  and  has  then  to 
di3pose  of  the  business  at  chambers,  which 
sometimes  keeps  him  as  late  as  eight  o'clock  : 
atiotlier  reason  for  the  clerk's  attendance. 
There  are  other  difficulties  which  suggest 
themselves  to  me,  but  with  which  I  will  not 
trouble  you. 

I  bball  be  told  what  I  am  now  furnishing 


*  A  necessary  question  connected  with  this 
inquiry  would  be — is  not  the  employer  of  the 
mechanic  better  and  more  regularly  paid  than 
the  lawyer,— Ed  ? 
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arguments  against  myself,  and  I  admit  tbat  it 
baa  such  an  appearance ;  but  as  I  am  not 
writing  for  a  one-sided  object  merely,  and  as  I 
do  not  wish  to  obtain  for  the  class  to  which  1 
belong  any  advantages,  the  attainment  of  which 
will  materially,  or  indeed  at  all,  affect  the  in- 
terests of  onr  employers,  I  am  by  no  means 
anxious  to  conceal  the  difficulties  which  pre- 
sent themselves  to  a  removal  of  the  grievances 
under  which  we  labour.  The  attorneys  as  a 
body  are  estimable  for  all  good  qualities,  and 
in  spite  of  ages  of  prejudice  and  misunder- 
standing, and  notwithstanding  that  there  are 
too  many  among  them  who  have  disgraced 
themselves,  and  thereby  heaped  discredit  on 
the  profession  generally,  I  am  confident  they 
have  made,  and  are  making,  a  good  impression 
of  their  worth  on  all  classes  of  society,  whose 
good  opinion  is  desirable.  With  these  feel- 
ings (of  the  concurrence  in  which  by  all  my 
fellows,  I  venture  to  assure  myself).  I  am  con- 
tent to  state  the  case,  both  on  the  onejside  and 
on  the  other,  with  perfect  candour  and  sin- 
cerity— all  J  ask  being  an  attentive  considera- 
tion of  it;  convinced  that  should  such  con- 
sideration result  in  feelings  favourable  to  us, 
and  of  which  I  do  not  doubt,  some  means  will 
be  devised  by  which  our  condition  may  be 
ameliorated. 

Let  me  in  a  word  or  two  consider  the  objec- 
jections  I  have  enumerated. 

1.  In  Dublin  all  notices,  &c.,  which  require 
attention  on  the  next  day,  must  be  served,  I 
believe,  before  five  o*clock,  and  such  as  do  not 
require  so  prompt  an  attention,  before  six  or 
seven  at  latest.  I  see  no  substantial  objection 
to  the  adoption  of  such  a  rule  here,  and  one 
necessity  of  a  late  attendance  would  thereby  be 
removed. 

2.  Is  there  any  good  reason  for  opening  the 
offices  in  the  evening,  when  an  hour,  or,  in 
term,  two  hours,  extension  of  their  duilff  biisi-* 
neis,  would  be  incalculably  more  convenient 
to  all  parties?  The  official  persons  them- 
selves, I  am  sure,  would  not  object  to  such  a 
regulation — the  clerks  would  hail  it  with  satis- 
faction ;  nor  would  the  attorneys  view  it  with 
other  feelings. 

3.  I  hope  not  to  be  considered  presumptuous 
in  speaking  of  the  highest  class  in  our  pro- 
fession, the  Judges.  A  different  division  of 
their  labours  would  not,  necessarily,  make, 
them  more  irksome.  Has  an  increase  in  their 
number  facilitated  the  dispatch  of  business? 
Although  it  has  greatly  done  so,  I  fear  not  to 
the  extent  that  was  anticipated.  I  would  ven- 
ture an  opinion,  that  three  Judges  are  quite 
enough  to  sit  in  Banc. :  there  would  then  be  a 
majority,  if  on  any  point  their  opinions  were  not 
in  unison  ;  and.  for  my  own  part,  I  should  as 
willingly  leave  a  case  to  the  decision  of  three 
men,  called  to  the  bench  in  respect  to  their 
knowledge  of  a  profession  in  which  their 
whole  lives  had  been  passed,  as  to  /our  •  there 
would  still  be  two  Judges  at  liberty,  one  to  sit 
at  nisi  prius,  the  other  to  dispose  of  the  busi- 
ness at  chambers,  which,  if  he  were  to  attend 
to  it  daily^  he  could  do  in  three  hours  at  most, 
and  this  with  perfect  ease  to  himself,  and  with 


perfect  convenience  to  the  other  branches  of 
the  profession. 

It  will  be  objected  to  me^  that  it  is  very  easy 
to  point  out  an  objection,  and  seek  its  re- 
moval, but  not  so  easy  to  find  and  apply  the 
means  of  doing  so :  it  will  be  conceded  to  me 
that  the  alterations  I  have  suggested  would  go 
far  towards  the  attainment  of  that  which  I  am 
advocating,  but  then  how  are  they  to  be  brought 
about :  it  will  be  asked,  what  can  the  attorneys 
do  ?  These  are  certainly  staggering  considera- 
tions, and  such  as,  were  I  writing  for  an  en- 
tirely selfish  purpose,  I  should  be  unable  to  say 
any  thing  to ;  but,  as  I  would  merely  bespeat 
the  good  feelinfi^s  and  kind  consideration  of 
those  whose  attention  I  am  endeavouring  to 
attract,  they  are  not  so  potent  as  they  other- 
wise would  be.  All  I  ask  of  the  attorneys,  as 
individuals,  is  to  do  all  they  can  to  increase  the 
comforts  of  the  clerks  in  their  own  immediate 
employment.  All  I  ask  of  them,  as  a  body,  is 
that,  if  they  see  or  can  devise  any  means  by 
which  the  changes  I  have  suggested  may  be 
brought  about,  and  by  which  alone,  I  fear,  we 
can  hope  to  be  advantaged,  they  will  use  all 
their  influence  to  accomplish  a  thing  so  de- 
sirable. 

If  by  the  changes  I  have  mentioned,  or  by 
any  other  means,  the  absfflute  necessity  of 
a  late  attendance  were  removed,  the  clerk 
would  be  enabled  to  leave  at,  say  six 
o'clock  : — but  would  not  his  services  be 
thereby  abridged,  and  the  master's  inter- 
ests be  consequently  affected  ?  If  no  otl»er  al- 
terations were  adopted,  they  perhaps  would ; 
but  the  clerk  would  willingly  give  up  an  hour 
at  his  dinner  time,  for  the  privilege  to  leave 
earlier  in  the  evening.  I  would  propose  the 
'following  hours  of  attendance,  which  are  even 
now  adopted  by  some  offices  of  high  respecta- 
bility: VIZ.  in  term,  from  nine  till  six,  or  half 
past ;  in  vacation,  from  half-past  nine  tUl  six, 
uith  an  hour  for  dinner,  at  any  time  best 
suited  to  the  convenience  of  the  office.  The 
clerk's  attendance  under  this  arrangement 
would  be  rather  less  than  at  present ;  but  the 
inclination  to  better  his  condition  and  increase 
his  comforts,  would  be  met  by  and  induce  a 
corresponding  increase  of  diligence  and  atten- 
tion ;  so  that,  in  the  adoption  of  it,  the  interest 
of  the  attorney  would  rather  be  promoted  than 
deteriorated. 

A  Lawyer's  Clerk. 


SUPERIOR  COURTS. 
HoIU  Court. 

TRUST. — CONDUCT  OP  TRUSTEE. — COSTS. 

^  mort/fagee,  on  being  paid  the  mortgage 
deht,  becomes  a  nnken  trustee  of  the  mort- 
gaged premises /or  the  benefit  o/the  mart- 
gagor,  and  is  subject  to  the  general  prin- 
ciples and  rules  o/  this  Court  applicable  to 
other  trustees. 

Circumstances  in  which  such  mortgagee  is 
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iield  not  entUMto  hU  co»u^  nUhiUgh  acting 
honeit(y  on  erroneutin  advice. 
The  cireuidstacicee  of  this  case,  and  tbe 
course  of  the  at^ooienta  of  Mr.  Pemhsritm  ami 
Mr.  Pr^givn,  for  the  plaiiitifii»,  and  Mr.  Bicker* 
sieik  and  Mr«  Rtcharth^  for  the  ilefendant,  are 
8uf£cientlT  stated  in  the  following  judgment  of 
the  Mntttr  of  the  KiflU^  to  render  the  principles 
laid  down  by  his  Honor,  and  the  decision,  clear 
and  intelligible. 

The  MuMter  u/the  Rolls. — In  this  case  the 
defendant  is  a  satisfied  naortgagee  of  certain 
freehold  and  leasehold  estates,  and  therefore  a 
were  naked  trut^tee  of  those  estates  for  the 
benefit  of  the  mortgagor  or  those  who  claim 
under  him.  The  mortgagor,  Mr.  Angier  the 
elder,  who  is  one  of  the  platntiffs,  conveyed  his 
equity  of  redemption  in  the  mortgaged  pre- 
mises to  trustees  for  the  purpose  of  sale,  and 
in  the  deed  of  conveyance  reference  wus  made 
to  another  deed  of  the  same  date,  which  de- 
clare<1  the  manner  in  which  the  mortgagor  in- 
tended that  the  money  raised  by  the  sale  should 
be  applied.  I'he  defendant  having  received  his 
mortgage  money,  and  being  called  upon  to 
clothe  the  equitable  iutere«t  so  given  to  the 
trustees  with  the  legal  estate,  refused  to  com- 
ply, unless  all  who  were  interested  in  the  deed 
directing  the  application  of  the  monies  to  be 
raised  by  the  sale  were  made  parties  to  the 
conveyance.  The  material  quetitiou  then  in 
this  suit  is,  whether  the  defeadaut  was  justified 
in  insisting  that  the  persons  thus  interested  in 
the  produce  of  the  sales  should  be  made 
parties.  I  am  clearly  of  opinion  that  they 
were  not  necessary  parties,  and  I  will  explain, 
as  distinctly  as  I  can,  what  I  iHnifiMranfl  to  be. 
the  principle  applicable  to  cases  of  this  kind. 
Tliat  principle  lies  in  a  very  narrow  compass^ 
A  person  seized  of  a  mere  legal  estate  and 
having  no  beneficial  interest  therein,  cannot  so 
deal  with  that  estate  as  to  confirm  any  act  done 
to  the  prejudice  of  those  to  whom  the  bene- 
ficiid  interest  belongs.  If  he  confirms  any 
such  act,  he  becomes  himself  a  party  to  a 
breach  of  trust»  and  answerable  accordingly. 
The  party  seized  of  the  legal  estate,  where  the 
equitable  interest  has  been  conveyed  to  trus- 
tees, is  bound  so  to  deal  with  that  estate  as  to 
enable  the  trustees  to  execute  their  truiit,  and 
the  obligation  is  imposed  upon  him  for  the 
benefit  of  the  cestui  que  trusts,  who,  unless  he 
80  acted,  could  never  acquire  and  enjoy  the 
property  to  which  they  are  beneficially  entitled, 
if,  however,  any  person  standing  m  such  a 
situation  do  any  act  beyond  the  mere  purpose 
of  enabling  the  trustees  to  execute  their  trust — 
any  act  having  a  tendency  to  enable  them  to 
commit  a  breach  of  trust  to  the  prejudice  of 
the  persons  beneficially  interested — he  will 
then  undoubtedly  be  held  a  party  to  such 
breach  of  trust,  and  answerable  accordingly. 
Now  the  principle  I  have  here  stated  comprises 
all  that  is  applicable  to  the  present  case.  What, 
is  the  conveyance  here  sought  from  the  de- 
fendant ?  Not  a  conveyance  confirming  any  act 
done  by  the  trustees  to  the  preiudice  of  their 
cestui  que  trusts — not  to  enable  the  trustees.  ^ 
who  are  to  deal  wi<^  the  beneficial  interest  in  ^ 


the  property  to  do  any  thing  to  the  preiudice 
of  those  having  that  beneficial  interest — but  aa 
act  necessary  for  the  single  purpose  of  enabling 
the  trustees  to  carry  the  trui^t  deed  into  effect. 
On  that  principle  1  am  clearly  of  opinion  that 
the  defendant  was  not  justified  in  resisting  the 
execution  of  this  deed,  upou  the  ground  that 
the  persons  beneficially  interested  were  not 
made  parties  to  it.  At  the  same  time  I  think 
that  the  conduct  of  Mr.  Stannard,  in  the  course 
of  the  correspondence,  has,  in  some  respects, 
been  right.  I  think  he  was  perfectly  right  in 
having  Skis  deed  submitted  to  the  consideration 
of  counsel  before  he  undertook  to  execute  it; 
but  I  think  he  was  not  right  in  insisting  upon 
being  furnished  with  a  copy  of  the  second  deed, 
which  declared  how  the  trust  money  was  to  be 
applied.  In  some  instances  a  trustee  may  be 
entitled  to  a  copy  of  such  deed;  if,  for  ex- 
ample, it  be  of  so  complicated  a  nature  that 
counsel  cannot  safely  advise  upon  it  from  a 
knowledj^  of  its  general  contents.  The  deed 
ill  question  was  not,  however,  of  this  com- 
plicated description,  it  was  a  short  and  sim- 
ple deed,  directing  the  application  of  the  pro- 
duce of  the  sale,  first,  to  the  payment  of  in- 
cumbrances, next  to  the  payment  of  debts 
generally,  and  then  to  certain  fomily purposes; 
the  trusts  of  which,  therefore,  as  lar  as  was 
necessary  for  the   consideration  of  counsel, 

aht  have  been  stated  in  two  lines.  After  it 
been  once  inspected  by  the  defendant's 
solicitor,  a  second  inspection  was  offered,  and 
was  refused;  and  in  this  respect  also  the  de- 
fendant acted  erroneously.  Again,  when  the 
objection  was  raised  by  his  counsel  to  rhr^orm 
of  tke  eonveyanoe,  H  was  proposed,  on  the 
part  of  the  plaintiffs,  that  the  defendant  should 
avoid  the  difiiculty  by  executing  a  mere  de- 
claration of  trust,  and  I  think  he  was  extremely 
ill-advised  in  not  cloaiug  with  that  proposal, 
l)y  which  the  objection  would  have  oeen  en- 
tirely removed.  Under  these  circumstances, 
it  becomes  extremely  important  to  consider 
the  question  of  costs.  I  adhere  fully  to  the 
doctrine  laid  down  in  the  case  of  Taghr  y. 
GianviUe\  where  the  <ioestion  turned  upon 
tbe  particular  conduct  of  the  trustee,  and 
wliere  I  was  of  opinion  that  if  Uie  conduct  of 
the  trustee  was  bona  fide,  and  not  influenced 
by  improper  motives,  he  ought  to  be  allowed 
his  costs.  I  considered  a  trustee,  under  such 
circumstances,  to  be  entitled  to  his  costs,  be- 
cause I  thought  it  of  the  utmost  importance  to 
the  affairs  of  mankind  that  individuals,  who 
were  the  friends  of  the  persons  beneficially  in- 
terested, should  become  trustees ;  and  hecauae 
no  one  would  undertake  the  office  of  trustee, 
if  in  cases  where  he  acted  in  good  faith  and  to 
the  best  of  his  judgment,  he  were  not  to  be 
allowed  the  costs  he  iiad  incurred.  The  pre* 
sent  case,  however,  involves  a  principle  of  a 
very  different  kind.  The  defendant  here  did 
not  act  upon  his  own  judgment ;  it  was  not 
his  own  honest  intention  that  governed  him  ; 
but  he  submitted  to  be  advised  in  the  course 
he  took  by  persons  in  whom  he  placed  confi- 
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daciee.  Who,  then,  ought  to  Buffer,  if  he  has 
been  improper] y  adviscil?  U  the  cestui  que 
tnut  to  be  saddled  with  the  costs  that  arise 
from  the  defendant  havinfi^  consulted  a  person 
who  turns  out,  in  the  opinion  of  the  Court,  to 
be  mistaken?  Upon  whom  are  the  conse- 
quences of  that  mistake  to  fall?  Upon  the 
party  who  thouj^ht  fit  to  cousiili  a  person,  by 
whom  unfortunnCely  he  has  been  misled,  or 
tipon  the  other,  the  innocent  party?  If  thb 
were  not  the  ease  of  a  trustee,  I  diould  say, 
without  hesitation,  that  the  party  who  thinks 
fit  to  rely  upon  one  who  gives  erroneous  ad- 
vice, mast  expect  the  sntise  consequences  as  if 
he  bad  acted  erroneously  upon  his  own  discre- 
tion and  responsibility.  But  in  the  case  of  a- 
trustee,  and  with  reference  to  the  f^eneral  in- 
terests of  mankind,  and  to  the  considerations 
already  adverted  to,  I  think  that  even  in  such 
circumstances  a  trustee  is  not  to  be  visited 
with  the  consequences  of  error,  in  the  same 
way  as  if  he  were  actinir  on  his  own  account. 
I  cannot,  therefore,  make  a  trustee  pay  the 
coi^is  of  a  suit,  where  he  has  acted  innocently 
and  in  food  faith,  as  in  thi?  case  the  defendant 
eertainrvhas ;  but  here  the  defendant  has  been 
badly  advised,  and  that  by  an  a^ent  of  his  own 
selection ;  and  upon  that  ground  I  must  re- 
fu^e  him  bis  costs,  though  I  will  not  compel 
him  to  pay  the  co^ts  of  the  plaintiflfs.  The  de« 
crce  ct)u«equently  will  l>e,  that  Mr.  Stannard 
execute  the  conveyance  of  the  legal  e.'^tate  to 
tke  trustees,  but  without  costs. 

Anpi'hr  rtnd  oiher»  v.  Siannurd,  at  the  Rulls, 
Chancery  Lane,  June  27th,  1834. 


[Before  the  four  Judges.] 

AMEXUMBVT. — PLEADINO  AND  RULES. — 
SEVERAL  COUNTS 

The  question  of  ichpthfir  *t  dft  himtton  mn^ 
be  nmenfled  under  the  '6  Sf  A  H^.  4,  t\  42, 
«.  23  4*  24,  depeudA  on  trhether  the pla'm- 
tfff  vas  confined  to  one  count  by  the  neir 
Ptending-  Rales. 

This  was  an  application  by  leave  of  the 
learned  Jud^e  who  tried  the  cause,  to  amend 
the  declaration  pursuant  to  the  provisions  con- 
tained in  the  ^  &  4  \V.  4,  c.  42,  ss.  23  and  24, 
It  was  an  action  against  the  sheriff  for  allowing 
a  defendant  to  escape  after  he  had  been  ar- 
rested. At  the  trid,  however,  it  was  proved 
only  that  an  opportunity  had  offered  itself  of 
arresting  the  party,  but'tl^t  the  sheriff  had  not 
availed  himself  of  it  by  arresting  the  party. 
An  application  was  then  made  to  the  learned 
Judge  trying  the  cause,  for  leave  to  amend  the 
declaration  according  to  the  facts,  pursuant  to 
the  above  act.  The  learned  Judge  reserved 
the  question  of  the  plaintifl's  right  to  amend, 
and  the  present  application  was  made  in  pur- 
suance or  that  reservation. 

Tmtnton,  J. — Why  was  there  not  the  usual 
count  introduceci  into  the  declaration,  for  not 
arresting  the  party  when  the  sheriff  might  have 
dene  so. 

The  reason  assigned  was  that  the  general  i 


impression  entertained  by  the  profession  was, 
that  where  there  was  but  one  transaction  ac- 
cording to  the  new  rules  only  one  view  (4  it 
could  be  alleged  in  the  declaration.  Here 
only  one  transaction  took  place,  and,  there- 
fore, only  one  view  of  it  was  alleged  in  the  de- 
claration. 

PHttesan,  J. — If  the  plaintiff  was  not  con- 
fined to  one  count,  then  this  case  is  not  within 
the  act  of  Parliament  authorizing  amendment. 
In  this  case  it  is  true  there  was  but  one  trans- 
action, but  there  might  in  one  transaction  exist 
several  causes  of  action.  .  For  instance,  there 
might  lie  a  time  when  the  sheriff  might  have 
arrested  the  party  and  h^d  not  done  so,  and 
he  might  also  imroediutely  afterwards  have 
arrested  the  party  and  permitted  him  to  es* 
cape.  Thus,  although  there  was  but  one 
transaction,  there  might  be  several  causes  of 
action  arise  in  it.  If  that  were  so,  aud  only 
one  c(}UDt  was  introduced^  the  present  case  is 
not  within  the  act  of  Parliament.  It  is,  how- 
ever, proper  that  this  matter  should  be  dis- 
cussed. 

Lord  Denman,  C  J.,  and  fFiiliains,  J.  con- 
curred. 

Rule  granted. — Guest  v.  Everest,  M.  T. 
1834.  K.  B.  F.  J. 


TROVER. — MISDIRECTION.  —  DETERIORATION. 

In  f/n  action  of  trover  the  plaintiff  cannot 
rt- cover  for  the  deterioration  of  property 
trhile  detained  f/y  the  defendant. 

This  was  an  application  for  a  new  trial,  first, 
on  the  gronnd  of  misdirection  1^  the  learned 
Judge  who  tried  the  cause;  and  secondly,  on 
the  ground  of  the  verdict  being  against  evi- 
dcnce.  it  was  an  action  of  trover  for  horses 
detained  by  the  defendant,  from  the  month  of 
January  to  the  month  of  March,  On  the  part 
of  the  plaintiff  three  witnesses  were  called,  who 
proved  the  fact  of  the  detention  |  and  also, 
that  the  defendant,  by  the  negligent  manner 
in  which  he  had  kept  the  horses,  had  caused 
them  to  be  greatly  deteriorated.  On  the  part 
of  the  defendant  no  witnesses  were  called,  but 
the  learned  counsel  on  that  side  endeavoured 
to  impeach  the  testimony  of  the  plaintiff's  wit- 
nesses on  the  ground  of  their  oeing  his  ser* 
vants,  and  suggested  that  the  evidence  adduced 
did  not  amount  to  a  conversion.  The  learned 
Judge,  in  his  direction  to  the  jury,  told  them 
that  if  the^  believed  the  evidence  amounted  to 
a  conversion,  they  ought  to  give  the  plaintiff 
temperate  damages  for  the  ininry  sustained  by 
him,  in  consequence  of  the  horses  being  de- 
tained Iw  the  defendant,  but  to  give  no  damages 
at  all  for  the  deterioration  of  the  animals  in 
their  value,  the  horses  having  been  returned  to 
the  plaintiff.  These  directions,  it  was  con- 
tended, were  wrong,  because  the  plaintiff  was 
entitled  to  compensation  for  the  deterioration 
of  the  horses,  although  they  had  been  returned. 
It  would  be  most  unfair  to  the  plaintiff  if  it 
were  otherwise ;  as  although  the  horses  them- 
selves were  returned,  they  might  be  returned 
in  so  deteriorated  a  state  as  to  render  them 
tilmost  valueless.    The  verdict  of  the  jury  was 
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for  the  defendant,  and  that  was  clearly  against 
evidence,  because  the  witnesses,  wno  were 
called  on  the  part  of  the  plaintiff,  were  un- 
answered and  unim peached. 

Lord  Deuman,  C.  J. — It  does  not  appear  to 
me  that  there  is  any  ground  laid  for  disturbing 
the  present  verdict.  One  question  necessarily 
was,  whether  evidence  of  a  conversion  was 
adduced  before  the  jury.  The  statements  of 
the  plaintiff's  witnesses  were  impugned  on  the 
ground  of  their  close  connection  with  him. 
Whether  they  proved  a  conversion  satisfac- 
torily, was  a  ouestion  for  the  consideration  of 
the  jury ;  ana  I  cannot  say  that  their  verdict 
was  against  evidence,  if  they  did  not  believe 
the  witnesses  called  to  prove  it.  If  the  ver- 
dict cannot  be  disturbed  on  that  ground,  it 
becomes  unnecessary  to  consider  the  others,  as 
if  the  plaintiff  was  entitled  to  no  damages  at  all, 
it  is  immaterial  to  consider  what  conditional 
directions  w^re  given  by  the  learned  Judge 
as  to  the  mode  of  assessmg  them.  But  were 
it  necessary  to  determine  the  question,  it  must 
be  clear  that  the  plaintiff  could  not  be  entitled 
to  damages  for  ill-treating  the  horses,  when  by 
his  declaration  he  claimed  the  full  value  of  the 
horses  themselves,  although  he  has  had  the 
horses  returned.  If  he  seeks  to  obtain  any 
reparation  for  the  injury  which  is  alletred  to 
have  been  done  to  them,  he  must  bring  a  spe- 
cial action  to  recover  it.  With  respect  to  the 
direction  as  to  the  amount  of  damages  which 
ought  to  be  given  for  the  loss  accruing  to  the 
plaintiff,  in  consequence  of  the  loss  of  the  use 
of  the  horses,  it  appears  to  me  that  the  learned 
Judge  was  perfectly  right.  On  the  whole, 
therefore^  in  my  opinion,  no  rule  ought  to  be 
granted. 

Taunton,  J. — As  it  appears  there  was  an 
attack  made  on  the  credit  of  the  witnesses 
called  to  prove  the  conversion,  and  the  jury 
have  not  believed  them,  I  cannot  say  that  the 
verdict  is  against  evidence.  As  to  the  mis- 
direction with  respect  to  the  damages  for  de- 
teriorating the  horses,  in  my  opinion,  on  this 
declaration,  the  plaintiff  was  .noi  entitled  to 
recover  damages  for  the  ill-treatment  of  the 
horses.  As  to  the  direction  to  give  temperate 
damages,  the  learned  Judge  would  have  done 
wrong  had  he  not  given  such  a  direction. 

Patte»on,  J. — ^Whenthe  case  was  tried,  there 
was  a  doubt  whether  such  an  act  had  been 
done  by  the  defendant  as  amounted  to  a  con- 
version. If  the  jury  disbelieved  the  witnesses 
called  to  prove  it,  it  becomes  unnecessary  to 
consider  the  other  questions,  and  therefore 
I  think  there  are  no  grounds  for  disturbing  the 
first  verdict. 

fruiirtms,  J.,  concurred. 

Rule  refused.— Qir«»7<y  v.  Edwick,  M.  T. 
1834.    K.  B.  F.  J. 


mCng'il  amcl)  ^rartia  C0tirt. 

EJBCTMBNT. — SERVICE  OP  DECLARATION. 

Service  of  a  declaration  on  the  daughter  on 
the  premites  w  not  sufficient. 

Motion  for  judgment  against    the  casual 
•jector.    The  affidavit  stated  that  the  depo- 


nent  had  gone  to  the  premises  to  effect  a  ser- 
vice of  the  declaration,  and  there  he  saw  the 
daughter  of  the  tenant  in  possession.  On  in* 
quiring  for  the  latter,  he  was  told  that  he  waa 
absent.  As  he  was  returning,  he  met  the  wife 
of  the  tenant  in  possession.  When  he  told  her 
the  object  of  his  call,  she  appointed  to  meet 
him  at  the  premises,  where  sne  said  he  might 
serve  her.  On  his  going  back,  however,  she 
was  not  to  be  found.  He  agun  saw  the  daugh- 
ter, whom  he  served  with  a  copy  of  the  decla- 
ration, at  the  same  time  properly  explaining 
its  nature.   This  occurred  on  the  30th  Octuher. 

Littledale,  J.,  was  of  opinion,  that  the  facta 
detailed  in  the  attidavit  were  not  sufficient  to 
entitle  the  plaintiff  to  the  rule,  either  absolute 
or  niti. 

Rule  refused. — Doe  d.  George  v.  Roe^  M. 
T.  1834.  K.  B.  P.  C. 


Common  ^leatf. 

CAPIAS. — INDORSEMENT. — AFFIDAVIT  OF 
DEBT. — BILL  OF  EXCHANGE. 

If  the  indorsement  on  a  capias  does  not  strictly 
follow  the  directions  in  R.  H.  2  fF,  4, 
iieg,  11,  1/  is  irregular. 

An  affidavit  to  set  aside  a  Judge^B  order, 
stating  the  substance  of  that  order,  is  suf* 

.    ficient. 

In  an  affi'favit  of  deht  on  bills  of  exchange, 
if  it  appear  that  the  dap  of  payment  is 
passed,  the  dates  of  them  need  not  be  stated. 

A  rule  was  obtained  for  rescinding  an  order 
made  by  Lord  Denman  at  chamber^,  in  the  liiat 
vacation,  for  cancelling  the  bail-bond,  and  the 
costs  to  be  paid  by  the  plaintiff,  on  the  ground 
of  irregularity  in  the  process.  The  irregularity 
complained  of  was,  that  in  the  indorsement  on 
the  copy  of  the  writ  of  capias,  it  was  stated 
that  further  proceedings  would  be  stayed  on 
payment  of  the  debt  and  costs  *'  within  four 
days  from  the  execution  hereof,"  while  the 
word  med  in  2  Reg.  Gen.  H.  T.  2  W.  4,  was^ 
'^ service,"  and  not  "execution." 

As  a  preliminary  objection  it  was  submitted, 
that  the  plaintiff's  affidavit  did  not  set  forth  an 
office  copy  of  the  Lord  Chief  Justice's  order. 

Tindalt,  G.  J. — It  states  the  substance  of  the 
order,  which  is  sufficient. 

It  was  then  contended,  that  as  the  rule  of 
Court,  giving  the  form  in  question,  was  made 
before  the  passing  of  the  Uniforiinty  of  Pro- 
cess Act,  it  ought  to  be  considered  with  re- 
ference to  the  then  practice.  At  that  time 
bailable  process  was  executed  and  not  served, 
so  that  **  execution**  and  not  **  service'*  was 
the  proper  word  to  use  in  the  indorsement  on 
the  capias,  A  form  suggested  in  a  rule  of 
court  was  not  to  be  followed  literally  in  every 
case,  whether  applicable  or  not.  In  this  case 
the  word  "  execution"  had  been  properly  sub- 
stituted for  "service;"  and  more  especially 
when,  in  the  body  of  the  writ,  the  woid  "  ex- 
ecution" was  used. 

Tindal,  C.  J.,— A  difference  of  opinion  did 
prevail  among  the  judges,  and  I  thought  the 
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word  "  execution"  was  rightly  used.  Others 
of  the  judges  thought,  however,  that  the  rules 
of  the  Court  ought  to  be  more  strictly  adhered 
to.  It  was  ultimately  determined  that  non- 
compliance  with  that  rule  ought  not  to  be 
punished  with  the  same  consequences  as  non- 
compliance with  an  act  of  Parliament ;  but 
that  the  plaintiff  ought  to  amend.  The  rule 
we  shall  pronounce  is,  that  the  order  of  Lord 
Denman  he  rescinded,  the  plaintiff  being  at 
liberty  to  amend  the  indorsement  on  the  writ, 
on  paying  the  costs,  and  of  this  application. 

It  was  then  objected  to  the  affidavit  of  debt, 
the  date  of  the  bills  of  exchange  on  which  the 
action  was  brought  not  being  stated. 

The  Court  said  that  it  was  not  necessary  to 
state  the  date  of  bills  of  exchange,  in  alhdavits 
of  debt,  if  it  appeared  that  the  time  of  pay- 
ment was  passed.  That  sufficiently  appeared 
in  the  plaintiff's  affidavit. 

Rule  absolute  accordingly. — Shirley  v.  t/n- 
€ob,  M.  T.  1834.  C.  P. 


I^t^eqttcr  of  9ltaC 

DISTRINGAS. — DEFENDANT    AB8C0NDBD. — 
OUTLAWRY. 

J/it  appears  that  the  defendant  has  adsconded 
in  order  to  avoid  hit  creditors,  and  had  left 
servants  at  his  house,  a  distringas  may  he 
obtained  triihout  serving  the  summons. 

Tlus  was  an  application  for  a  distringas  on 
the  usual  affidavit  of  three  calls  made  at  the 
defendant's  house,  and  an  appointment  was 
made  on  each  occasion.  The  last  time  a  copy 
of  the  summons  was  left.  A  servant  only  was  to 
be  seen,  and  the  answer  given  every  time  was, 
that  the  defendant  was  gone  abroad,  the  ser- 
vant could  not  tell  where.  It  was  also  sworn, 
that  the  defendant  was  gone  abroad  to  avoid  hi» 
creditora^ 

Gmrney,  B. — You  may  take  your  rule. 

Rule  granted.— i/cM>»  v.  Thynne,  M.  T. 
1834.  JKxcheq. 

WITMBSS.— COMPETE  NCB. — RELEASE. — IN- 
TEREST. 

Where  a  witness,  incompetent  without  a  re- 
lease, was  allowed  to  be  examined,  the  op- 
posite attorney  undertaking  to  release  him, 
and  afterwards  the  attorney  would  not  do  so, 
the  Court  refused  on  that  ground  to  grant 
a  new  trial. 
This  was  an  action  to  recover  the  value  of  a 
horse  let  to  the  defends^nt  by  the  plaintiff,  and 
killed  by  the  negligence  of  the  former.    The 
only  witness  called  bv  the  plaintiff  was  a  man 
who,  the  defendant  alleged,  was  the  cause  of 
the  accident,  by  negligently  driving  his  gig 
against  the  plaintiff^s  horse,  whilst  the  defend- 
ant was  using  it. 

The  learned  Judge  who  tried  the  cause  held 
the  witness  to  be  incompetent  without  a  release 
To  save  time  it  was  agreed  the  witness  should  be 
examined,  without  waiting  for  the  release,  which 
was  to  be  prepared  in  the  meantime.  The 
plaintiff  had  a  verdict.    After  the  trial,  the 


plaintiff's  attorney  refused  to  release  the  vrit- 
ness.  His  counsel  were  of  opinion  a  release 
was  not  necessary. 

A  rule  fiMi  for  a  new  trial  was  afterwards 
applied  for,  on  the  ground  that  this  was  a 
fraud  upon  the  Judge  at  nisi  prius,  and  also 
on  the  defendant. 

Per  Curiam. — It  appears  that  this  evidence 
was  received  for  the  convenience  of  all  par- 
ties, upon  the  attorney's  undertaking  to  give 
him  a  release.  The  non-compliance  with  that 
undeitaking  would  justify  an  application 
against  him  by  the  witness,  but  could  be  of  no 
importance  in  the  case,  as  the  bias  of  the  wit- 
ness was  as  much  removed  by  the  undertaking 
as  it  would  have  been  by  the  release. 

Rule  refused. — Henhing  v.  English,  M.  T. 
1834.  Excheq. 
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Tuesday  . 

Wednesday 

Thursday 

18  1  The  Fourth  Seal. 

Friday     . 

19) 

Saturday 

20  }  Rehearings  &  Appeals. 

Monday  . 

22) 

Tuesday  . 

23  1  The  Fifth  Seal. 

Wednesday     . 

24  1  Petitions. 

BEFORE 

THE  VICE    CHANCELLOR. 

Thursday     . 

Dec.  4  1  First  Seal— Motions. 

Friday    . 

5  1  Pleas,  Demurrers,  Ex- 

6  '  •     ceptions.  Causes,  & 
SS     Further  Directions. 

Saturday 

Monday  . 

Tuesday  . 

9  1  Second  Seal— Motions 

Wednesday 

10  1  Pleas,  Deniurrers,  Ex- 

11  >     ceptions,  Causes,  & 

12  )     Further  Directions. 

Thursday 

Friday     . 

Saturday 

13  1  Third  Seal— Motions. 

Monday  . 

15  )  Pleas,  Demurrers,  Ex- 

Tuesday  . 

1(j  >     ceptions.  Causes,  & 

Wednesday 

17  J     Further  Directions. 

Thursday 

18  1  FourthSeal- Motions. 

78 

Friday     . 
Saturday 
Monday  . 

Tuesday 

Wednesday 


^Siitiftffs:  RolU,  Exchequer,  King's  Bench,  Commoa  Pieas, 


19  >  Pleas,  pemurrers»£x- 

20  >     cepiions,  Cduses,  & 

22  S     Further  Directions. 

23  I  Fifth  Seal— Motions. 

24  i  Petitions. 


His  Honor  the  Vice  Chancellor  will  hear 
Motions  at  Lincoln's  Inn,  in  the  interval  be- 
ween  the  last  day  of  Term  and  the    First 
Seal. 


ROLLS  SITTINGS. 


fn  the  interval  between  the  27th  November 
and  the  4th  December,  the  Master  of  the  Rolls 
will  sit  for  as  many  days  as  may  be  necessary 
to  dispose  of  the  Motions  remaining  unhekrd 
at  the  end  of  the  Term. 

No  causes  after  the  27lh  inataat  till  the  5th 
of  December. 


COMMON  PLEAS 


MIDDLESEX. 

Common  Jurfes. 
Wednesday  .  Nov.  26 
Friday     .        .        28 
Saturday  29 

Monday  .        .  Dec.  1 


Special  Juries. 

Tuesday .  .  Dec.  2 

Wednesday  3 

Thursday  4 

Friday     .  5 

Saturday .  .          6 

Monday  .  8 

Tuesday .  9 


LONDON. 

Common  Juries. 
Thursday     .  Nov.  27 
Wednes.  (adjourn- 
ment day)    Dec.  10 
Thursday  1 1 

Friday   .  .        12 

Saturday         .        13 


Special  Juries, 
Monaay  . 


EXCHEQUER  (EQUITY). 


Wednesday  •  Nov.  26 


Grafs  Inn  HaU, 

Motions,    and 


Paper 
Busi- 


Thursday 

Friday     . 
Saturday 


27  }' 


of    General 
ness. 

Paper  of  General  Bu- 
siness.   Motions. 

28  I  Causes. 

29  I  Ditto.' 

^Motions,    and    Paper 
Monday  .         Dec.  I  ? 

2. 

Petitions  under  Acts 
of  Parliament,  and 
Tithe  Cduses. 


of    General 
ness. 


Busi- 


Tuesday  . 
Wednesday 
Saturday 
Monday  . 
Thursday 
Friday     . 


3 

6 

8 

11 

12 


KING'S  BENCH  SITTINGS. 


MIDDLESEX. 

Common  Junes, 
Wednesday,    Nov.  26 
Friday     .        .        28 

and  daily  to 
Friday   .        .  Dec.  6 


Special  Juries. 
Saturaay       .  Dec.  6 

and  daily  to 

Monday  .  15 

(indnsive). 


LONDON. 

Common  Juries, 
Thursday    .    Nov.  27 
Tuesday     .    Dec.  16 
(the  Adjournment  day) 

and  daily  to 
Thursday    .    Dec.  18 

Special  Juries. 
Friday        .    Doc.  19 

and  daily  to 
Tuesday      .    Dec.  23 

(inclusive.) 


Tuesday  . 
Wednesday 
Tliursday 
Friday  . 
Saturday . 
Monday  . 
Tuesday  . 


Dec.  15 
16 

17 

IS 
19 
20 
22 
23 


EXCHEQUER  OF  PLEAS  SITTINGS. 


MIDDLESEX. 


Wednesday 

Friday     . 

Saturday 
Monday  • 
Tuesday 
Wednesday 
Thursday 
Triday     . 
Saturday 
Monday  . 

Tuesday  . 

Wednesday 

Thursday 

Friday     . 


XT      nr  \  Reven ue  and  Commoa 
^^^'^f  Juries. 


Common  Juries. 


LONDON. 


Thursday  .  Nov.  27^ 
Saturday  .  Dec.  13  / 
(Adjournment  day) 


Monday  . 
Tuesday  . 
Wednesday 
Thursday 
Friday     . 

Saturday 
Monday  . 

Tuesday  . 


^g    Common  Juries. 

17| 
18' 
19^ 


22  \  ^P^^^^  Juries. 

23  I  Common  Juries. 

The  Court  will  sit  at  Ten  o'clock. 


FmrtherLisi  of  Perpetual  Cinnmusionei^.^AnMwers  to  Querks.— Querieg. 
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FURTHER  LIST  OF  PERPETUAL 
COMMISSIONERS, 

Under  Z  8f  4  W.  4,  c.  74. 


flOMBRSETSHIIUE. 


Thomas  Nicholk    - 

Robert  Leigh 

John  William  Trevor 
Joseph  RiKicombe  Poole 
Edward  Dyne 
Thomas  Edward  Clarke 
Charles  Benjamin  Tucker 
Isaac  Spark  es 

John  Draper 

Alfred  Whitakor    . 
Christopher  Moresby 
Richarcl  Periam  Prat 
Henry  Tuson 
John  Baker 
Nicholas  Broadmead 
John  Samuel  Warren 
Francis  Seymour 
John  Pbyse 
Francis  Bastone     - 
John  Pjne 
Edwaras  Beadi>n    - 
William  Pryce  Pinchard 
William  Kinglake 
Edward  Coles 
Frederick  White    - 
Uriah  Messiter 
Philip  Hancock 
Henry  Dawbney^Harvey 
John  James 


Francis  Theophilus  Robins  ] 


-  A xb ridge. 

{Bardoii,  near 
Taunton. 

*  j- Bridgwater. 

-  Bruton* 

•}  Chard. 

•>    Crewkerne. 
/  North  Down, 

*  \  near  Crewkerne. 

■  VFrome. 

-  Glastonbury. 

-  II Chester. 

-  II  minster. 

"  j-Langport. 

-  Mere,  Wiltshire. 

-  Milvertoo. 

-  Minehead. 

-  Somerton. 

"  vTaunton. 

-  Wellington, 

-  Wiucanton. 

"  y  Wiveliscombe. 
Wrington. 


John  Batten 
John  Slade 
John  English 
Thomas  Cruttwell 
William  Briscoe     - 
Philip  Creorge 
Robert  Savage 
John  Langley 
Henry  Mant 
Robert  Clarke 
Arthur  Palmer 
W^illiam  Draper  Brice 
William  Tanner     - 
Brooke  Smith 
laaac  Cooke 
Andrew  Livett 
Jeremiah  Osborne 
Lionell  Oiirer  Bigg 
John  Bosh 
Jdin  Daniell 


y  Yeovil. 


*  \  City  of  Bath. 


/City  of  Bristol. 


{Banwell,  near 
Bristol. 


.CityofWelk. 


Edward  Parker      - 

Joseph  Lovell  Lovell 
Robert  Daviea 
William  IVtrfitt      • 
Henry  Brookes 

*^*  We  shall  be  glad  to  receive  similar 
lists  from  the  other  counties,  corrected  to  the 
present  time. 


ANSWERS  TO  QUERIES. 


ACCOMMODATION   BILL.      P.  48. ' 

1.  The  acceptor  or  drawer  is  clearly  liable 
to  a  ^nri  fide  holder  of  an  accommodation 
bill  who  has  given  value  for  it,  although  he 
knew  it  to  be  an  accommodation  bill  at  the 
time  he  took  it. — See  Chitty  on  Bills.  V^re 
V.  Lewh^  3Tenn.  Rep.  183;  M astern  v.  Jl/i7//*r, 
4  T.  R.  339,  and  several  other  cases  there 
cjtcd;  for  as  Mr.  Chtttv  observes,  the  very 
object  of  an  accommodation  acceptance  is  to 
enable  the  party  accommodated  to  obtain 
money  on  credit  from  a  third  person,  and 
thorctore  the  want  of  conbiderutir)n  furnishes 
no  defence  to  one  who  has  advanced  the 
money  on  the  crecfit  of  the  acceptor,  though 
he  may  have  been  defrauded  by  the  drawer. 
See  Smith  v.  Kmx^  3  Esp.  Rep.  *4f»,  and  Lord 
Eldon's  judgment  in  that  case.  The  obliga- 
tion of  the  acceptor  is  irrfrucr/Ue. —  Trimmer 
V.  Odffff  unrt  others,  tried  before  Lord  Kenyttn, 
12th  Julv,  1800.  See  also  Thfrntun  v.  Dhk, 
4  Esp.  Rep.  270.  The  acceptor  is  always 
primarily  liable  to  pay  the  bill,  and  the  drawer 
and  iudorsers  are  liable  on  his  default. 

J.  S. 

2.  Although  the  holder  of  a  bHl  had  notice 
when  he  took  it,  that  the  acceptor  had  only 
'accepted  it  for  the  accommoducion  of  the 
drawer,  yet  the  acceptor  is  bound  to  pay  it, 
and  nothing  can  diacharge  him  but  payment 
or  a  release.  Ireland  {BhaU)  v.  Bereafwrd^  6 
Dow.  237.  S.  D. 


lAtD  0f  ftatitriorlr  anlr  Cenant. 

DEVISE.— LirB   NOT  IN   BEING.      P.    495, 

voii.  8. 

'  J.  J.  A.  C.  will  perceive,  on  reference  to 
Beard  v.  fFeslcott,  6  Taunt.  393,  that  it  was 
held  an  executory  devise  was  good,  though  it 
was  not  to  take  effect  till  the  end  of  an  abso- 
lute term  of  21  years  after  a  life  in  being  at 
the  death  of  the  testator,  without  reference  to 
the  infancy  of  the  person  intended  to  take. 
In  Fearne  on  Contingent  Remainders,  495, 
uinth  edition,  it  is  lua  down,  "  that  an  execu- 
tory devise,  whether  to  a  person  in  ^ettse  or  not» 
is  good^  if  confined  to  take  effect  within  the 
period  of  a  life  or  lives  in  being,  and  21  years 
after."  There  can  be  no  doubt  therefore  that 
the  devise  to  £.  F.  is  valid. 

Spes. 


QUERIES. 


Cornnuii  lUtD. 

VERBAL  AOBBEMBNT. 

A,,  the  proprietor  of  a  house,  agrees,  ver- 
bally, to  let  the  same  to  B,  upon  certain  terms, 
provided  the  references  B,  gave  to  A,  were 
satisfactory.  A,  baring,  from  some  cause  or 
other,  altered  his  mind,  rejects  B.  as  a  tenant. 
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without  making  any  inquiry  as  to  his  responsi- 
bility. Can  B,  compel  j4,  to  accept  him  as  a 
tenant?  and  in  what  manner  should  he  pro- 
ceed ?  Ch. 


PAUPER'S   SETTLEMENT   BT  ESTATE. 

An  important  question  arises  on  the  con- 
struction of  the  68th  sec.  of  the  New  Poor  Law 
Amendment  Act.  If  a  man,  having  j^aiued  a 
settlement  by  estate  under  the  previously  ex- 
isting laws,  and  having  disposea  of  his  estate 
before  the  passing  of  the  act,  should  have  been 
living  more  than  ten  miles  from  the  parish  in 
which  his  estate  was  situated  at  the  time  the 
act  passed,  or  should  at  any  time  thereafter  re- 
move beyoud  ten  miles  from  such  parish, — 
does  he  thereby  lose  such  settlement?  In 
other  words,  is  the  clause  of  the  act  referred 
to  retrospective  in  its  operation,  and  does  it 
take  awaya  previously  established  and  completed 
settlement  as  in  the  above  case,  or  must  u  set- 
tlement of  estate  be  gained  under  the  act  (by 
a  forty  days  residence  in  the  parish)  before  it 
can  be  abolished  by  the  68th  section  ? 

W.  C.  H. 


^ractirr. 

ABATEMENT  OF  ACTION. 

A,  brings  an  action  against  B,,  who  is  duly 
served  with  the  writ,  wheu,  shortly  afterwards, 
and  before  tieclaraiion.  A,  (the  plaintiff)  dies. 
Does  this  abate  the  action,  and  must  the  exe- 
cutors proceed  de  novo  ?  or  can  the  executors 
now  continue  the  action,  and  declare  in  their 
own  names,  as  executors,  suggesting  the  death 
of  their  testator?  J.  S. 


THE  EDITOR'S  LETTER  BOX. 


EatD  0C  ^roportp  anlr  Conbt^atuCnjof. 

COPYHOLD    ESTATE. 

A,  is  the  purchaser  of  a  copyhold  estate ;  the 
vendor  of  such  estate  was  never  admitted  to 
a  small  portion  of  it,  nor  was  the  person  of 
whom  he  purchased,  so  that  upwards  of  twenty 
years  have  elapsed,  and  still  possession  is,  and 
has  been  kept,  without  any  obstruction  or  in- 
terference whatever.  Will  A.  be  justified  in 
treating  the  property  as  freehold  ?  and  will  the 
fact  of  the  having  had  possession  for  jio  long  a 
period  give  him  a  good  title  ?  It  is  presumed 
the  possession  is  adverse.  X.  X. 


DEMISE,   EXECUTORY   OR   CONTINGENT. 

"  I  do  give  said  house  and  lands  to  Sarah, 
the  wife  of  A.B ,  for  the  term  of  her  natural 
life ;  and  after  her  decease  I  do  give  the  said 
house  and  lands  to  Mary,  her  daughter,  for 
the  term  of  her  natural  life,  and  after  her  de- 
cease, to  her  eldest  child  then  living,  whether 
son  or  daughter,  I  do  give  said  premises  to 
him  or  her,  to  his  or  her  heirs  and  assigns  for 
ever  "  This  property  now  belongs  to  Mary, 
who  has  a  son,  and  she  has  levied  a  fine :  Will 
such  fine  bar  the  son's  right  after  her  decease  ? 

X.  Y.  Z. 


The  Leg-nl  Almanack  and  Remembrancer^ 
now  nearly  ready  for  publication,  will  contain 
Lists  of  the  Jud|^es  and  Officers  of  all  the 
Courts  at  Westminster,  and  such  of  the  Lo- 
cal Courts  as  are  interesting  to  the  Profes- 
sion in  general. — ^The  Officers  of  both  Houses 
of  Parliament. —  A  Calendar,  adapted  pecu- 
liarly for  the  use  of  Lawyers,  giving  ac- 
curate information  of  the  Holidays  kept  at 
the  Law  Ofiices ;  the  particular  Days  for  trans- 
acting various  kinds  of  Legal  business;  the 
commencement  and  conclusion  of  the  Terms  ; 
the  holding  of  Assizes,  Sessions,  &c. — The 
hours  of  attendance  at  the  Common  Law, 
Euuity,  and  other  Offices,  carefully  ascertained. 
—The  Terms  and  Returns  of  Writs. — Barris- 
ters, with  the  date  of  their  call,  and  Regula- 
tions of  the  Inns  of  Court. — Members  of  the 
Incorporated  Law  Society,  with  the  regulations 
for  admission. — ^The  Circuits — The  Quirter 
Sessions  ; — ^Aldermen  and  Law  Officers  of  the 
City. — ^The  Police  Magistrates  and  Commis- 
sioners ;  and  various  other  Tables  of  profes- 
sional utility. 

Information  of  all  the  arrangements  in  the 
Courts  and  Offices,  and  the  appointment  of 
Judges  and  Officers,  will  he  carried  down  to 
the  latest  time. 


The  question  put  by  "  Juvenis"  is  not  a  point 
of  law.  In  order  to  find  out  the  party,  he 
should  advertise,'  and  our  Publishers  will  at- 
tend to  the  insertion. 

The  Queries  and  Answers  of  "  Enquirer ;" 
L  I.  F.  J  2 ;  "A  Young  Student ;"  R. ;  -D. 
W.  C. ;  X.  Y;  and  "  A  Constant  Reader ;" 
have  been  received. 

We  always  regret  excluding  the  well>meant 
labors  of  our  Correspondents^  but  should  pre- 
fer that  the  Queries  were  confined  to  *'  knotty 
points." 

The  suggestion  of  C.  B.  B.,  regarding  the 
proposed  New  Courts,  will  probably  be  insert- 
ed next  week. 

The  hint  of  a  Correspondent  as  to  Lectures, 
he  will  observe,  has  been  attended  to. 

We  have  already  noticed  sufficiently  the  sub- 
ject of  Progressive  Stamp  Duties  :  our  Corres- 
pondent H.  H.  will  find  that  the  Letters  he 
refers  to  were  answered  at  the  time. 

We  thank  a  Correspondent  for  the  Lanca- 
shire List  of  Perpetual  Commissioners,  which 
shall  be  inserted  the  first  opportuni^,  and 
shall  be  glad  to  receive  those  ot  other  coun- 
ties to  the  present  time. 

The  several  communications  of  J.  A.  M., 
shall  receive  our  early  attention. 

The  paper  of  R.  S 1  is  acceptable,  and 

will  be  inserted  next  month. 

The  practical  point  stated  by  S.  W.  shall  be 
attended  to. 


STft^  lirgal  0h^tvt^tv. 


Vol.  IX.  SVPPISMENT 

FOR  NOVEMBER,   183<4. 


No.  CCXL. 


"  QaoA  muftis  ftd  wot 

Pcrtioct,  et  nescire  iDHlom  cst»  af^tamtis.'* 

Ho  RAT. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


xiu 


WILDE  S  INTEODUCTORY 
CORVBTANCXNG. 


LSCTURB  ON 


The  Course  of  Lectures  on  Conveyancing 
commenced  on  Monday  the  3d  instant, 
"when  Mr.  Wilde  delivered  an  Introductory 
Lecture  on  the  Study  of  the  Law,  of  which 
the  following  is  a  hrief  outline  : — 

He  observed  that  no  lectures  could  super- 
sede the  necessity  of  study,  or  do  more  than 
as9ist  the  student  in  his  progress.  They 
could  not  effectually  communicate  know- 
ledge, but  only  stimulate  to  its  acquisition. 
There  were,  as  Gibbon  had  observed,  two 
kinds  of  education: — the  first  was  given: 
the  second  acquired ;  and  it  was  the  latter 
which  was  the  most  valuable.  The  capa- 
city of  the  student  to  acquire  knowledge, 
and  the  means  best  suited  to  that  capacity, 
deserved  particular  attention ;  for  many  sub- 
jects were  presented  to  the  mind  in  a  way 
too  indistinct  to  be  remembered.  If  that 
which  is  offered  bear  no  relation  to  what 
we  have  already  learnt,  it  makes  but  little 
imj^easion^  and  speedily  passes  away. 

During  two  hundred  years  various  Works 
had  appeared  on  the  Study  of  the  Law ;  but 
in  general  they  gave  false  views,  and  pro- 
posed schemes  which  could  not  be  carried 
into  effect.  It  had  been  said,  that  all  other 
branches  of  knowledge  were  comprehended 
in  the  science  of  the  Law.  The  writers 
on  this  subject  generally  abounded  with  de- 
scriptions of  its  vast  extent,  and  the  wide 
field  of  learning  necessary  to  be  cultivated 
by  the  accomplished  Lawyer. 

The  learned  Lecturer  then  proceeded  to 
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point  out  the  absurdity  of  directing  the 
articled  clerk  to  undergo  any  very  laborious 
study  of  Grotius,  Puffendorf,  Vattel,  and 
other  jurists.  The  course  which  was  re- 
commended by  these  writers  was  too  vast  for 
human  industry.  To  make  a  perfect  Lawyer 
was  as  difficult  as  to  form  the  Poet  des- 
cribed in  Rasselas :  he  must  know  all  nature, 
Bnd  every  art  and  science,  and  acquire  all 
the  embellishments  of  literature. 

For  rtie  Solicitor,  it  was  not  neces- 
sary to  enter  on  so  extensive  a  range  of 
study.  A  liberal  education,  however,  must 
be  supposed.  His  attention,  for  the  larger 
part  of  the  day,  would  necessarily  be  direct- 
ed to  the  Procedure  of  the  Law—  to  attain- 
ing a  perfect  knowledge  of  the  forms  and 
modes  of  transacting  legal  business;  and 
for  the  rest,  he  should  be  occupied  in  the 
study  of  such  works  as  would  instruct  him 
in  the  general  principles  of  the  Law,  and 
the  reasons  on  which  it  was  founded 

It  was  material  to  attend  to  the  best  order 
of  proceeding ;  and  perhaps  no  better  instruc- 
tion could  be  given  than  the  following  ; — 
first  to  do  what  must  be  done ;  next  to  do  what 
may  be  done ;  and,  lastly,  to  do  what  you 
please.  It  was  not  desirable  to  read  a  great 
number  of  books,  for  the  superfluity  would 
only  operate  as  a  burden  on  the  memory.  The 
importance  of  a  strict  attention  to  the  me- 
thod of  study  was  strongly  enforced.  A  ge- 
neral view  of  the  whole  system  was  first  to 
be  gained,  and  the  leading  decisions  of  the 
Law  well  fixed  in  the  mind.  One  general 
consideration,  not  to  be  lost  sight  of,  was, 
that  the  materials  of  which  the  Laws  of  En- 
gland were  framed,  and  the  manner  in  which 
they  were  adopted,  were  peculiar  to  this 
country  Part  of  these  materials  were  of 
foreign  origin,  and  of  part  the  source  could 
G 
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not  be  distinctly  haccd.  The  foundi^ons 
of  the  Laws  of  England  were  not  laid  at 
any  definite  time ;  &ey  were  not  formed  on 
any  general  or  compjreh^n^ve  plan,  like 
those  of  Justinian,  or  any  oflier  Code 
known  to  the  nations  of  the  Continent 
They  were  the  result  of  the  wisdom  and 
experience  of  many  men  in  many  ages. 

The  best  mode  of  study  was,  to  consider 
the  Law  with  reference  to  facts,  without 
which  it  was  impossible  to  work  out  prin- 
ciples ;  and  hence  the  combination  of  study 
and  practice  was  the  most  beneficial.  It 
was  difficult  to  state  which  was  the  best, 
but  it  was  manifest  that  some  method  was 
necessary  to  preserve  the  remembrance  of 
knowledge.  Though  we  might  not  be  able 
to  state  what  was  the  best  course  for  stu- 
dents in  general,  this  was  at  all  events  cer- 
tain— that  any  method,  if  adhered  to,  was 
better  than  none.  The  Student  would  ap- 
ply the  materials  before  him  to  his  own  pe- 
cidiar  views,  and  at  length  succeed  in  im- 
pressing the^l  permanently  on  his  mind. 

It  was  essential,  in  studying  a  new  science, 
as  in  travelling  a  new  country,  to  have 
some  map  by  which  the  course  might  be 
guided;  and  in  this  respect  a  Lecturer 
might  be  of  great  assistance.  He  should 
direct  the  Student,  in  the  first  place,  to  con- 
sult those  works  which  afforded  some  gene- 
ral notions  of  the  Law.  He  might  com- 
mence with  the  Analysis  of  the  Law  by  Sir 
Matthew  Hale,  to  which  Sir  William  Black- 
stone  was  so  much  indebted.  He  should 
then  take  up  the  Commentaries,  by  whicb 
his  studies  would  be  greatly  fiicilitated,  par- 
ticularly in  the  sub-£visions  of  the  subject, 
and  the  illustration  of  general  principles. 
Next  he  would  recommend  Wright*s  Tenures 
to  be  read ;  then  Sir  M.  Hale*s  History  of 
the  Common  |^w,  and  afterwards  Mr.  But- 
ler's Notes.  It  was  necessary  to  read  parts 
only  of  some  books,  and  to  use  others  mere- 
ly for  occasional  reference. — From  the  vast 
extent  of  the  Law,  and  the  multitude  of 
treatises,  it  had  now  become  absolutely 
necessary  to  resort  to  Abridgments  ai^d 
Digests. 

Another  point  it  was  important  to  attend 
to,  was  the  meaning  of  technical  terms  in  the 
Law ;  and  if  there  were  no  immediate  op- 
portunity to  consult  the  authorities,  they 
should  be  noted  down  as  the  subject  of 
future  inquiry. 

The  drudgery  of  Practice— as  it  might  be 
considered,— the  learning  the  forms  of  pro- 
cedure, and  the  modes  of  conducting  busi- 
ness, gave  great  advantage.  If  neglected 
in  the  early  part  of  professional  life,  it  would 


rardhfr  be  acquired  afterwards.  The  most 
brilliant  attainments  were  often  well  ex- 
changed for  humble  but  useful  qualities. 
It  had  been  said  that  "  business  brings 
knowledge ;"  but  there  were  some  kinds  of 
knowledge  which  could  not  be  so  well  ac- 
quired as  in  the  outset  of  the  Student's 
career.  Let  it  be  remembered,  that  m^ 
had  but  one  youth.  The  Spring  was  the 
time  for  sowing  the  seed,  and  if  neglected, 
it  was  in  vain  to  look  for  the  harvest. 


LAW  OF  ArrORNEYS. 
No.  XXIII. 


NOTICB  OF  AnMISBIOK  AKD  BXAMIKATIOK. 

There  being  some  questions  now  before 
the  Judges  of  the  Courts,  both  at  law  and 
in  equity,  on  the  fitness  of  persons  to  be 
admitted  as  Attorneys  and  Solicitors,  it  may 
be  useful  to  state  the  law  on  the  subject : — 

Ist.  As  to  the  Notice  o/AdmMon, 

By  a  rule  of  the  Court  of  King^g  Bench,  in 
Trinitv  Term,  31  Geo.  3,  (1791)  every  person 
who  soall  intend  to  apply  for  admission  as  an 
attorney  in  that  Court,  and  who  sh^l  not  have 
been  admitted  an  attorney  or  solicitor  of  any 
other  Court,  shall  for  the  space  of  OA^Vv/Z/^ni 
previous  to  the  term  in  which  such  person 
shall  apply  to  be  admitted,  cause  his  name  and 
place  or  abode,  and  also  the  name  or  names 
and  place  or  places  of  abode  of  the  attorney 
or  attorneys  to  whom  he  shall  have  been  ar- 
ticled, written  in  legible  characters,  to  be  af- 
fixed on  the  outoide  of  the  Court  of  King's 
Bench,  in  such  places  as  public  notices  are 
usually  affixed,  and  also  in  some  conspicuous 
place  in  the  chambers  of  each  of  the  Judges  qf 
this  Court,  fthis  part  of  the  rule  is  altered  by 
the  rule  of  Trin.  33  Geo.  3,  which  requu-es  the 
notice  to  be  entered  in  a  book'\  and  in  the 
King's  Bench  Office ;  and  that  no  persoo  who 
shall  not  have  regularly  complied  with  this 
order  shall  in  future  be  admitted  an  attorney 
of  this  Court. 

The  rule  of  Trinity  Term,  33  Geo.  3,  (1793) 
directs,  that  every  person  who  intends  to  apply 
for  admission  sliall  for  the  space  of  one  nifl 
term,  previous  to  the  term  in  which  such  per- 
son shall  applv  to  be  admitted,  enter  or  cause 
to  be  entered  in  a  book  to  be  kept  for  that 

Purpose  at  each  of  the  Judge's  chambers  of  this 
!ourt,  bis  name  and  place  of  abode,  and  also 
the  name  and  place  of  abode  of  the  attorney  or 
attorneys  to  whom  he  shall  have  been  articled, 
and  that  no  person  who  shall  not  have  com- 
plied with  this  rule  shall  in  future  be  admitted 
an  attorn^. 
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Wlitt*  flnvfr  kifrbccii  vbl  aflngiuiiEiit  or 
— iigiiiHiiHftj  of  tbe  articles,  the  names  of 
botii  or  all  die  attorneys  must  be  specified 
in  the  notices.  See  .£jr  Forte  Stokes,  1 
Chit.  556. 

It  is  evident,  from  the  number  of  notices 
thus  required,  and  the  long  period  which 
BUist  di^we  before  admission,  that  the  Ck>urts 
mteiid  to  aflwd  full  opportunity  for  bring- 
ing forward  any  proper  objections  against 
the  parties  applying.  In  Chancery,  how- 
ever, as  we  lately  pointed  out,  (p.  15)  the 
notice  of  admission  need  not  exceed  twenty- 
fliz  days,  being  the  day  before  the  Term  for 
the  day  after. 

2m/.  Ai  to  the  Esammthn, 

After  the  expiration  of  the  five  years,  and 
dne  notice  given,  the  person  should  be  ex- 
amined. 

The  2  Geo.  2,  c.  23,  s.  2,  enacts,  that  the 
Judges  of  the  said  Courts  respectively,  or  any 
one  or  more  of  them,  shall,  and  they  are  hereby 
authorized  and  required,  before  they  shall  ad- 
mit such  person  to  take  the  said  oath,  to  ex- 
amine and  inquire,  by  such  ways  and  means  as 
thev  shall  thmk  proper,  touching  his  fitnes^ 
ana  capacity  to  act  as  an  attorney ;  and  if  such 
Judge  or  iudges  respectively  shall  be  thereby 
satisfied  that  such  person  is  duly  qualified  to 
be  admitted  to  act  as  an  attorney,  then,  and 
not  otherwise,  the  said  judre  or  judges  of  the 
said  Courts  respectively  shall,  and  they  are 
hereby  authorized  to  administer  to  such  per- 
sons the  oath  hereinafter  directed  to  be  taken 
by  attorneys,  and  after  such  oath  taken,  to 
cause  him  to  be  admitted  an  attorney  of  sifcb, 
Court  respectively,  and  his  name  to  be  en'-^ 
rolled  as  an  attorney  of  such  Court  respective- 
Ivy  without  any  fee  or  reward,  other  than  one 
su]lin||[  for  administering  such  oath;  which 
admission  shall  be  written  on  parchment  in  the 
English  tongue,  in  a  common  legible  hand, 
ana  surned  by  such  Judge  or  judges  respective- 
ly, whereon  the  lawful  stamp  shall  be  first 
impressed,  and  shall  be  delivered  to  such  per- 
son so  admitted. 

Hie  following  is  the  section  as  to  soli- 
citors in  Chancery. 

That  the  Master  of  the  RoUs,  or  two  of  the 
Masters  of  the  Chancerv,  the  Barons  of  the  Court 
of  Exchequer,  the  Chancellor  of  the  Duchy 
of  Lancaster,  and  the  Judges  of  the  said  other 
Courts  of  Equity  for  the  time  being  respect- 
ively, or  any  one  or  more  of  them,  shall,  and 
they  are  hereby  authorized  and  required,  be- 
fore he  or  they  shall  admit  any  person  to  take 
the  Mid  oaih,  to  examine  and  mquire,  bv  such 
ways  and  means  as  he  or  they  shall  think  pro- 
per, touching  his  fitness  and  capacity  to  act  as 
a  solicitor  in  such  courts  of  equity  respective- 
hf  I  and  if  the  sud  Master  of  the  Rolls,  or  two 
Mastars  of  the  Chancery,  the  Barons  of  the 
Court  of  Exchequer,  the  Chancallor  of  the 


Duchy  of  Lancaster,  or  the  Jud|(es  ol  the 
sdd  other  courts  of  equity  for  the  time  beinr, 
or  any  one  or  more  of  them  respectiveljr,  shcdl 
be  thereby  satisfied  that  such  person  is  duly 
qualified  to  be  admitted  to  act  as  a  solicitor  in 
such  court  of  equity,  then,  and  not  otherwise, 
the  said  Master  of  the  Rolls,  two  Masters  of 
the  Chancery,  the  Barons  of  the  Court  of  Ex- 
chequer, the  Chancellor  of  the  Duchy  of 
Lancaster,  and  the  judges  of  the  said  other 
courts  of  equity  for  the  time  being  respective- 
ly, or  any  one  or  more  of  them  shall,  and  they 
are  hereby  authorized  to  administer  to  sucfi 

Serson  the  oath  hereinafter  directed  to  be  taken 
y  solicitors,  and  after  such  oath  taken,  to 
cause  him  to  be  admitted  a  solicitor  in  such 
court  of  equity,  and  his  name  to  be  enrolled 
as  a  solicitor  m  such  court,  without  any  fee 
or  reward,  other  than  one  shilling  for  admi- 
nistering such  oath,  which  admission  shall  be 
written  on  pnrchment  in  English,  and  in  a  com- 
mon legible  hand,  and  signed  by  the  Master  of 
the  Rolls,  two  Masters  of  the  Chancery,  the 
Barons  of  the  Exchequer,  the  Chancellor  of 
the  Duchy  of  Lancaster,  and  the  Judges  of  the 
said  other  courts  of  equity  respectively,  or 
such  of  them  who  shall  admit  such  ]>erson  to 
be  a  solicitor,  whereon  a  treble  forty-shilling 
stamp  shall  be  first  impressed,  and  shall  be 
delivered  to  the  person  so  admitted. 

It  is  well  known  that  where  there  is  no 
opposition  to  the  party's  admission,  the 
Judges  are  accustomed  to  grant  a  fiat  upon 
a  certificate  from  the  attorney  of  due  service, 
by  the  clerk,  and  no  personal  examination 
before  the  Judges  takes  place. 

^  By  an  old  rule  of  Michaelmas  Term,  1 654 
— ''It  was  provided,  that  the  Court  should 
once  every  year,  in  Michaelmas  term,  nominate 
twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year,  for  the  fol- 
lowing purposes : 

To  examine  such  persons  as  should  desire 
to  be  admitted  attorneys,  and  appoint  con- 
venient times  and  places'  for  the  examination. 
The  person  desiring  to  be  admitted  should 
first  attend  the  prothonotary  with  his  proof  of 
serrice,  then  repmr  to  the  persons  appointed 
to  examine,  and  beinff  approved,  to  be  pre- 
sented to  tbe  Court  ana  sworn. 

It  appears  that  the  practice  of  appointing 
examiners  in  pursuance  of  this  rule  was 
long  continued ;  but  owing  to  the  negligent 
manner  in  which  they  were  suffered  to  per- 
form the  office,  it  became  obsolete  prior 
to  the  2  Geo.  2,  (1730)  since  which  time 
the  Judges  have  not  appointed  examiners. 

It  having  been  found  that  the  Judges 
cannot  conveniently  examine  into  the  cha- 
racter and  competency  of  persons  applying 
to  be  admitted  on  the  roll  of  attorneys 
and  solicitors,  it  may  be  worth  considering 
whether  the  practice  under  the  old  rule 
above  referred  to  should  not  be  sevived  by 
0  2 
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appdnAng  etther  the  whole  or  part  of  the 
Committee  of  Management  of  the  Incor- 
porated Law  Society  to  examine  the  arti- 
cled clerks  applying  for  admiBsion.  It  can- 
not be  doubted  that  if  an  examination  into 
the  practical  knowledge,  at  least,  of  the 
clerk  were  directed  to  take  place,  he  would 
be  stimulated  to  exert  himself,  the  profes- 
sion would  become  better  instructed,  and, 
ultimately,  the  public  benefited. 

We  are  not  aware  whether  the  gentle- 
men to  whom  we  have  alluded  would  un- 
dertake the  duty,  either  in  their  collective 
capacity  as  the  governors  of  the  corporation, 
or  whether  a  sufficient  number  of  them  in- 
dividually might  be  induced  to  accept  the 
labour  and  responsibility  of  the  office ;  but 
we  think  that  the  peHbrmance  of  such  a 
duty  would  be  of  the  highest  service  to  the 
profession  and  the  community,  and  we  thus 
throw  out  the  matter  for  consideration.  It 
appears  clear  that  the  Judges  have  power 
to  appoint  examiners,  not  only  by  the  rule 
of  M.  T.,  1654^  but  by  the  2d  sec.  of  2  G 
2,  c.  23,  under  which  they  are  "  to  examine 
and  inquire  by  such  ways  and  means  as  they 
shall  think  proper,  touching  the  fitness  and 
capacity,"  &c.  of  the  applicant. 


NOTES  ON   THE  FRENCH   COURTS 
OF  JUSTICE. 


23rd  Dtc,  18 18.— Attended  the  assizes.  A 
prisoner  was  broujrht  up  for  horse-stealinff. 
The  President  of  the  Court  and  three  other 
judges  were  present,  dressed  in  robes  of 
scarlet,  but  without  any  flowing  horsehair  on 
their  heads.  The  Procureur-Genferal,  or  pub- 
lic accuser  on  the  part  of  the  Crown,  in  the 
same  costume,  sat  at  the  same  table  with  the 
Judges,  so  close  to  the  jury,  that  he  was  con- 
tinually communicating  with  them  in  an  under 
tone;  and  even  during  the  defence,  he  from 
time  to  time  suggested  something  aside  to 
them,  as  it  seemed,  to  do  away  with  the  im- 
pression of  what  was  urged  in  the  prisoner's 
favour.  The  jury  consisted  of  the  principal 
inhabitants  of  Toulouse,  and  of  the  professors 
of  the  umversity.  The  whole  Court  seemed  to 
consider  themselves  as  pitted  against  the  poor 
devil  at  the  bar.  The  President  acted  through- 
out as  counsel  against  him ;  and  even  his  man- 
ner, in  the  frequent  cross-examination  to 
which  he  made  the  prisoner  submit,  was  what 
in  England  would  be  called  unfeeling  and  in- 
decent. Though  the  charge  involved  so  serious 
a  punishment,  the  Judges  and  Monsieur  le 
Procureuf  seemed  to  thmk  it  a  very  focetioas 


circumstance,  and  laughed  heartily  when  the 
culprit  aided  his  own  conviction  by  some  ill« 
considered  answer.  Even  the  jury  and  tl^ 
spectators  seemed  to  be  without  any  feelings  of 
syn)pathy  for  the  accused',  and  the  address 
of  his  counsel  was  not  lisjtened  to  with  a  decent 
attention  by  any  body; — though  it  ought  tp 
be  added,  in  their  excuse,  that  the  address  was 
a  villanously  stupid  one.  Still  it  was  impos- 
sible not  to  be  shocked  at  the  apparent  want  of 
ftur  play  in  the  whole  procedure.  The  spirit 
of  equality  which  pervades  every  thin^  in 
France  since  the  revolution,  seems  to  have 
found  its  way  into  the  courts  of  justice  in  some 
of  their  observances ;  and  in  these  instances, 
at  least,  we  cannot  condemn  its  influence. 
The  prisoner  and  the  witnesses  are  aecoiumo« 
dated  with  seats,  not  as  matter  of  favour,  but 
as  matter  of  right;  and  the  witnesses  give 
their  evidence  sitting.  This  is  surely  nothing 
more  than  just ;  it  is  a  sufficient  evil  that  a 
man,  without  any  fatilt  of  his  own,  should  be 
liable  to  the  inconvenience  of  attending  as  a 
witness,  without  being  subjected  to  the  addi- 
tional punishment  of  standing  up  in  a  witness- 
box,  during  an  examination  of  as  many  hours 
as  it  may  please  the  counsel  to  inflict  upon 
him.  The  witness  is  not  sworn  upon  the 
Bible ;  but  he  holds  up  his  hand,  and  to  the 
charge  of  the  President — Voua  jurez^  sans 
hnine,  el  tant  crainle,  de  dire  la  verity,  toute  la 
verii/,  et  rien  aue  la  verite-Ai^  answers; — Je  le 
jure.  No  evidence  was  taken  down  ;  and  the 
summing  up  of  the  Judge  was  only  a  recapitu- 
lation of  the  proofs  against  the  prisoner.  The 
jury  retire  to  deliberate,  and  bring  in  their  ver- 
dict in  writing.  The  prisoner  was  found 
guilty,  and  sentenced  to  five  years  imprison- 
ment. 

.  29th  Dec,  1818. — Assizes  again.  A  very  iur 
teresting  trial  of  a  man  for  shouting  at  another, 
with  an  intent  to  kill  him.  Before  the  com^ 
mcncement  of  the  trial  the  names  of  the  witnesses 
are  called  over ;  and  they  are  sent  out  of  court, 
that  one  may  not  hear  the  evidence  of  the  other. 
Tlie  President  opened  the  case  to  the  jury.  The 
proof  was  defective;  at  least,  it  was  a  very  nice 
case  as  to  the  identity  of  the  man ;  and  yet  one 
of  the  questions  of  the  Procureur-G^u^ral  to 
the  prisoner,  in  a  cross-examination  in  aid  of 
the  proof  against  him,  was^Are  you  possessed 
of  a  gun  ?  No  evidence  was  taken  down. 
When  the  evidence  closed,  the  Procureur- 
G^n^ral  spoke  in  ttupport'of  the  prosecution  ; 
the  prisoner's  counsel  then  spoke  in  his  de- 
fence ;  and  lastly,  the  President  summed  up, 
remarking  in  this  instance  upon  what  had 
been  advocated  on  both  sides ;  but  still  it  was 
the  speech  of  an  advocate  against  the  prisoner, 
in  which  character  the  French  Judge  seems  to 
consider  himself.  In  the  course  of  this  trial  tha 
President  examined  the  ^tnesses  for  the  pro- 
secution, as  to  the  character  of  the  prisoner,  in 
this  sort  of  way  :  Do  you  know  any  thing  of  the 
prisoner's  character  ?  Have  you  ever  heard 
any  thing  against  him?  Do  you  think  it 
likely  from  ^vnat  you  have  known  of  him,  that 
he  wonld  commit  the  crime  with  which  h«  it 
charged  ? 
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In  another  trfal,  the  Judge,  In  hU  opening  of 
Ike  case,  in  order  to  influence  the  jury  against 
the  prisoner,  commenced  his  speech  by  telling 
them — that  the  same  culprit  had  very  lately 
appeared  at  the  bar,  and  had  been  acquitted 
by  the  jary  on  the  score  of  his  youth,  as  he 
was  only  one  dav  beyond  the  age  which  made 
him  liable  to  legal  penalty;  and  that,  in 
addition  to  this  lenity,  the  jury  had  made  a 
snbscription  for  him,  in  order  that  he  might 
liave  something  with  which  he  might  begin  the 
world  aguB.  This  was  the  opening  state- 
ment of  the  Judge,  unsupported  by  a  tittle  of 
eridence. 

So  mneh  for  the  criminal  jurisprudence  of 
the  French;  of  the  very  first  principles  of 
which  they  seem  to  be  utterly  ignorant.  The 
golden  maxim  of  the  English  law,  which  pre- 
sumes that  every  man  is  innocent  till  it  hus 
been  proved  that  he  is  guilty,  and  which  shields 
the  accused  from  the  obligation  of  replying  to 
any  question,  le$t  he  should  criminate  himself, 
has  no  influence  in  their  criminal  procedure. 
The  prisoner,  though  not  abeolutelv  stretched 
upon  the  rack,  is  subjected  to  the  terrible 
screw  of  cross-examination,  and  a  most  power- 
ful engine  it  is  for  extracting  the  truth.  But 
it  may  sometimes  confound  the  innocent  as 
wall  as  convict  the  guilty.  If  indeed  a  pri- 
soner be  really  innocent,  and  if  be  have  cool- 
ness and  good  sense  enough  to  adhere  strictly 
to  the  truths  he  may  have  nothing  to  fear  from 
the  legal  inquisition  of  the  French— ^which  is 
certaiiSy  well  adapted  for  unravelling  the  intri- 
cacies of  a  complicated  case.  But  as  it  is  surely 
better  that  many  guilty  should  escape  rather 
than  one  innocent  man  should  suffer,  the 
spirit  of  the  English  system  is  infinitely  pre- 
ferable, in  spite  of  the  facilities  it  affords  to 
the  clever  rascal  of  escaping  from  justice. — 
From  ike  Diary  of  an  Invalid,  by  Hent)^ 
Matthe^v8»  formerly  of  King's  College,  Cam- 
bridge. 


THE  LATE  LORD  CHANCELLOR'S 
RETIRING  SPEECHES. 


Thb  retirement— or  rather  the  removal — of 
Lord  Brougham  from  the  office  of  Lord  Chan- 
cellor,  is  an  event  sufficiently  memorable  to 
induce  us  to  record  the  speeches  made  by  hb 
Lordship  prior  to  his  surrender  of  the  Great 
Seal,  and  his  last  remarks  on  the  day  of  his 
calling  and  leaving  it  for  his  Majesty. 

On  Monday  the  17th  of  November,  after  the 
Lord  Chancellor  had  disposed  of  one  or  two 
motions  of  no  public  interest,  Sir  Charles 
Wetherell  entered  the  Court. 
.  The  i^rd  ChaHceUor  immediately  addressed 
the  Learned  Counsel  in  nearly  the  following  J 

woidt:«— *'  Sir  Charles  Wetherell,  seeing  you]  suggestion  of  his  Lordship,  and«  as  £»  as  he 
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in  Court,  I  will  take  this  opportunity  of  allud- 
ing to  the  important  case  of  the  Attorney  Ge- 
neral V.  Shore^  which  relates  to  Lady  Hcwley's 
charity,  as,  under  the  present  circumstances  of 
the  Administration,  1  consider  it  necessary  that 
some  arrangement  should  be  made.    In  the 
first  place,  however,  I  beg  thus  publicly  to 
state  that  I  mean  to,  and  will  give  up  the  great 
seal — I  say  emphatically  that  I  tcUl  give  up  the 
great  seal — and  I  now  say  so  in  order  to  re- 
move all  doubt,  if  any  doubt  could  remain  on 
the  subject.    There  is  not  the  least  doubt  or 
hesitation  in  my  mind  but  that  the  great  seal 
will  go  from  my  hands  as  soon  as  it  is  possible 
for  me  to  discharge  what  remains  of  my  official 
business.     1  have  (said  his  Lordship  ver^  em- 
phatically)  been  utterly  amazed,  astonished, 
and  indignant  at  any  person  or  persons  pre- 
suming to  doubt  that  such  was  my  intention. 
There  is  no  part  of  my  public  life  which  gives 
any  individual  a  right  to  slander  me  by  doubt- 
ing that,  under  circumstances  like  the  present, 
I  should  hesitate  for  one  momept  as  to  the 
course  I  shall  pursue ;  and  I  again  repeat,  that 
I  shall  give  up  the  great  seal  instantly.    I  am, 
however,  it  must  be  remembered,  bound  injus- 
tice to  the  suitors  of  the  Court  to  remain  in 
office  until  I  have  put  them  into  the  situation 
in  which  they  ought  to  be.    I,  therefore,  cer- 
tainly shall  remain'until  I  have  given  judgment 
ia  the  cases  that  have  been  argued  before  me, 
and  I  cannot  do  this  in  a  hurried  manner.   The 
consequence  of  my  not  giving  judgment  on 
these  cases  would  be  nothing  more  nor  less 
than  this — ^putting  the  parties  to  the  expense 
of  a  re-hearing  before  my  successor.    I  think 
that  I  shall  be  able  to  give  all  these  judgments 
in  the  course  of  three  or  four  days.    I  cannot, 
however,  as  I  said  before,  hurry  them,  as  such 
a  course  would  be  highly  inexpedient  to  the 
l»uise  of  justice.    I  therefore  calculate  that  by 
l^riday  or  Saturday  atlatest — ^it  may  be  sooner — 
I  shall  give  up  the  great  setd.    The  case  of  the 
Attorney  General  v.  Share  weighs  much  on  my 
mind,  as  I  consider  it  a  case  of  vast  importance, 
and  after  having  heard  so  much  of  the  argu« 
ment,  during  which  I  was  assisted  by  two 
Learned  Judges  of  the  Courts  below,  I  shall 
exceedingly  regret  leaving  office  without  dis- 
posing of  it.    Besides,  it  would  be  unfair  to  my 
successor  were  I  so  to  do,  for  he  must  rehear 
dl  the  lengthened  arguments  which  I  have  paid 
the  greatest  attention  to.    I  therefore  propose 
to  hear  the  conclusion  of  the  argument,  and 
strongly  recommend  all  the  parties  to  bind 
themselves  to  take  my  judgment  after  I  have 
left  office  with  or  without  reasons." 

The  Solicitor  General. — I  suppose,  my  Lord, 
that  if  the  parties  agree  to  this  course,  it  will 
not  preclude  them  from  an  appeal  to  the  House 
of  Lords. 

The  Lord  Chancellor. — Certainly  not.  I  am 
most  anxious,  however,  they  should  agree  to 
take  my  judgment,  as,  if  the  case  should  come 
on  for  a  re-hearing  before  my  successor,  they 
ma^  possibly  on  that  occasion  lose  the  able 
assistance  of  Sir  Edufard  Sugden. 
Sir  Charles  iFethereU  was  obliged  for  the 
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brought  up  to  the  chamber,  the  prisoner 
answered,  it  should  not  enter  there,  for  he  had 
died  more  like  a  beast  than  a  man ;  and  that  it 
was  brought  to  a  cellar  within  the  close,  where 
was  very  little  light.  That  she  heard  the  pri- 
soner  cry  and  lament  when  his  father's  body 
was  found,  but  saw  no  tears.  That  he  would 
have  forced  his  father's  chamber  door  open, 
but  the  key  being  found  he  entered,  and  took 
the  gold  und  money  out  of  his  pocket,  and 
then  searched  the  cabinet;  that,  within  au 
hour  after  his  father  was  brought  from  the 
water  he  got  the  buckles  of  his  shoes,  aud  put 
them  in  his  own.  That  a  short  time  before 
fiir  James  died,  hie  lady  having  fallen  into  a 
swoon,  and  afterwards  telling  the  prisoner  he 
was  likelv  in  a  short  time  to  lose  his  mother,  he 
answerca  in  the  deponent's  hearing,  that  his 
father  should  be  dead  first.  That  two  nights 
after  Sir  James's  death,  the  lady  told  this  de- 
ponent that  she  heard  the  prisoner  had  vowed 
his  brother's  death,  and  little  less  as  to  his 
father,  upon  his  hearing  Sir  James  was  about 
to  settle  his  estate  upon  his  brother :  and,  that 
the  lady  renewed  the  same  expression  to  this 
deponent  at  Edinburgh,  and  added,  what  if 
they  should  put  her  bairn  in  prison." 

Proof  was  given  of  the  state  of  the  body, 
and  the  College  of  Physicians  at  Edinburgh, 
having,  at  the  desire  of  his  Majesty's  advocate^ 
.considered  the  report  of  the  surgeons,  de- 
livered their  opinious,  that  there  was  sufficient 
grounds  to  believe  that  Sir  James  Stansfield 
was  strangled  and  not  drowned.  A  boy  of  the 
age  of  thirteen  was  examined, — the  Court, 
however,  not  admitting  the  evidence,  but  at 
the  desire  of  the  jury  perufitting  it  to  be  heard. 
It  was  as  follows: — 

"  James  Tomson  declared,  that  Janet  Johns- 
town came  to  George  Tomson's  (his  father's) 
house,  between  nine  and  ten  o'clock  that  night 
Sir  James  was  killed,  and  that  the  prisoner 
came  thither  soon  after.  Tliat  the  declarant's 
mother  ordered  him  (witness)  to  go  to  bed, 
which  was  in  the  same  room,  and  beat  him 
because  he  did  not  go  presently.  That  Anna 
Mark,  the  said  Janet's  oaughter,  came  for  her 
to  give  her  child  suck,  but  that  Janet  staid  a 
considerable  time  after,  and  whispered  with 
the  said  George  Tomson,  and  the  declarant 
says  further,  that  he  heard  the  prisoner  com- 
plain, that  his  father  would  not  give  him 
money,  and  prayed  the  devil  might  take  his 
father,  and  God  (1 — n  bis  own  soul  if  he  should 
not  make  an  end  of  His  father,  and  then  all 
would  be  his,  and  he  would  be  kind  to  them. 
Declared  Philip  Stansfield  and  Janet  John- 
stown went  away  about  eleven  o'clock,  and 
soon  after  his  father  and  mother  came  to  bed. 
But  the  declarant  perceived  his  father  and 
mother  rose  afterwards  in  the  night,  and  went 
out  of  the  house,  and  staid  away  an  hour  .and 
half,  or  two  hours.  That  his  mother  came  in 
first,  and  the  declarant  pretended  to  be  asleep 


when  they  returned,  and-  thai  he  lieard  his 
father  say,  the  deed  was  done,  and  that  the  pri- 
soner guarded  the  door  with  a  drawn  sword 
and  a  bended  pistol,  and  that  he  never  thoueht 
a  man  would  have  died  so  soon ;  and  that  they 
carried  him  out  to  the  water-side,  and  tied  a 
stone  about  his  neck ;  and  leaving  him  there, 
they  came  back  to  the  little  kiln,  and  con- 
sidered if  they  should  cast  him  in  the  water 
with  the  stone  about  his  neck  or  not,  and  whe- 
ther they  should  cast  him  in  far,  or  near  th* 
side ;  and  at  length  they  returned,  and  took 
away  the  stone  from  about  his  neck,  and 
threw  him  in  the  water;  and  his  father  said,  he 
was  afraid,  for  all  that,  that  the  murder  would 
come  out.  And  his  mother  said,  hout  fool» 
there  is  no  fear  of  that;  it  will  be  thought  he 
has  drowned  himself.  Declared,  that  wheh 
Sir  James  was  found  in  the  morning,  his 
mother  said  to  his  father,  rise  quickly,  for  if 
you  be  found  in  your  bed.  they  will  say  that 
you  have  a  hand  in  the  murder.  Declared* 
that  the  coat  and  waistcoat  Sir  James  had  on 
in  the  water,  being  sent  to  their  house,  his 
mother  said,  she  was  afrightened  at  it,  and  de- 
sired his  father  to  send  it  away;  that  his 
mother  said  she  was  afraid  to  stay  in  the 
house  in  the  eveuine^,  and  therefore  went  out 
with  his  father,  if  he  went  out,  ever  since  Sir, 
James  died,  which  she  did  not  use  to  do 
before." 

The  Rev.  Mr.  Bell  deposed  that  "  the  day 
f>efore  Sir  James  died,  he  accompanied  him 
from  Edinburgh  to  his  house  at  New  Milns ; 
and  both  by  the  way,  and  at  supper,  his  dis- 
course was  rational  and  pertinent.  That  after 
supper.  Sir  James  went  with  the  deponent  to 
his  chamber,  and  staid  with  -him  until  ten 
o'clock ;  and  he  discerned  nothing  but  sound 
judgment  in  what  he  said. 

"  That  the  deponent  awoke  in  the  night, 
and  heard  a  great  din  and  confused  noi^of 
several  voices,  and  sometimes  of  persons  walk« 
ing,  which  afrightened  him,  and  put  him  upon 
bolting  his  chamber  door  faster ;  that  he  still 
heard  the  voices,  but  not  so  plain,  till  they 
came  about  to  the  chamber  window,  and  then 
he  heard  the  voice  as  high  as  before ;  where- 
upon he  rose  again,  and  would  have  looked 
oui  of  the  window,  but  could  not  open  it :  that 
it  looked  into  the  garden  and  the  water, 
whither  the  voices  went,  till  he  heard  no 
more. 

*'That  he  told  the  woman  who  came  to 
light  his  fire  in  the  morning,  that  he  had 
rested  little,  through  the  noise  he  heard ;  and 
that  he  was  sure  there  were  evil  spirits  about  the 
house  that  night.  That  about  an  hour  af^er 
day,  the  prisoner  came  to  the  deponent's 
chamber,  and  asked,  if  Sir  James  had  been 
there  that  morning  ?  and  said,  he  had  been 
seeking  him  on  the  bank  of  the  water,  and  im- 
mediately went  down  stairs  ag«dn.  That  the 
deponent  followed  to  see  what  he  meant,  and 
one  came  running,  and  said,  they  had  found 
Sir  James  lying  in  the  water;  which  so  as- 
tonished the  deponent,  that  he  returned  trem- 
bling to  his  cnamber,  and  soon  after  took 
horse. 
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''Hat  the  deponent  returning  In  the  even« 
ing,  advised  the  prisoner  to  have  the  corpse 
viewed  by  his  friends  and  physicians ;  but  he 
went  and  buried  Sir  James  that  ni^ht,  without 
acquainting  the  dqionent,  or  the  honest  men 
of  the  neighbourhood/' 

'*  James  Murehead,  surgeon,  deposed,  that 
upon  the  prisoner's  assisting  io  lift  the  body, 
after  it  had  been  sewed  up,  and  clean  linen 
put  on,  it  darted  out  blood  through  the  linen, 
from  the  left  side  of  the  neck,  which  the  pri- 
soner  touched :  but  that  when  the  deponent, 
and  the  other  surgeon  put  on  the  linen,  and 
stirred  and  moved  the  head  and  neck  before, 
be  saw  no  blood  at  all." 

It  was  urged  by  Sir  Patrick  Home,  in  the 

prisoner's  defence,  that^ 

"  At  to  his  firing  pistols  at  his  father  in 
1683  and  1684,  it  might  be  proved  there  was 
an  entire  friendship  between  him  and  his 
father  at  that  time :  but  if  those  facts  were 
true,  B8  they  had  been  pardoned  by  the  act  of 
indemnity,  so  they  could  not  be  made  use  of 
as  instruments  now^  to  infer  that  he  was  guilty 
of  this  murder. 

"  That  as  to  the  corpse  bleeding  when  the 
prisoner  touched  it,  it  was  a  superstitious  ob< 
servation,  founded  neither  upon  law  nor  rea- 
son :  and  quoted  Carpui  oviut  and  Mattheus  de 
Crimini6y*  to  be  of  the  same  opinion :  and 
said,  the  bleeding  was  occasioned  by  the 
moving  of  the  body,  and  the  incision  the  sur- 
geons had  made;  and  that  other  people 
touching  the  body  at  the  same  time,  it  could 
no  more  be  ascribed  to  the  prisoner  than  to 
'ihero. 

"  That  the  other  circumstances  laid  in  the 
indictment  were  but  idle  stories,  for  that  it 
could  be  proved  the  prisoner  went  to  bed  in 
his  own  chamber  that  night  his  father  was 
murdered,  and  did  not  stir  out  of  his  bed  till 
called  up  by  his  f«ither's  servant  next  morning." 

The  King's  Advocate  replied  that,  '*  al- 
though  it  is  said,  the  son  threatening  to  cut 
his  father's  throat  was  but  a  remote  circum- 
stance, and  that  it  could  not  be  concluded 
from  thence  that  he  had  actually  murdered 
him ;  yet  he  thouj(ht  it  such  a  circumstance, 
that  unless  the  prisoner  could  shew  that  some 
other  person  killed  him,  he  must  be  reputed  the 
murderer.  That  as  the  body  bleeding,  although 
several  persons  touched  it,  none  of  their  hands 
were  besmeared  with  blood  but  the  prisoner's ; 
and  that  the  body  having  lain  two  days  in  the 
grave  in  a  cold  season,  the  blood  must  natu- 
rally be  congealed.  That  the  lifting  about 
the  body,  and  even  the  incision  that  was  made, 
causing  no  such  effusion  before  but  only  of 
some  water  or  gore,  and  should  upon  the  pri- 
Boner'a  first  touching  it  begin  to  bleed  afresh ; 
he  must  ascribe  it  to  the  wonderful  Provi- 
dence of  God,  who  in  this  manner  discovers 
murder;  especially  since  no  natural  reason 
could  be  assigned  ^r  it ;  and  that  the  horrible 
impressions  it  made  on  the  prisoner,  notwith- 
standing his  resolution  to  the  contrail,  mi^t 
bt  ufged  as  another  argument  of  his  guilt. 


And  that  although  Sir  James  Stansfleld  wmt 
melancholy  and  frantic  in  the  year  1679,  yet, 
he  was  known  to  have  recovered  his  health, 
and  to  be  of  a  composed,  sedate  temper  of 
mind  for  several  years  past,  and  so  capable  of 
business  as  to  be  entrusted  by  the  wisest  n>en 
of  the  kingdom ;  nor  at  the  time  of  his  death 
had  any  sickness  or  returning  frenzy  upon 
him :  besides,  it  appearing  plainly  that  he  was 
strangled,  it  could  not  be  presumed  that  he 
afterwards  walked  out  and  drowned  himself. 
And  as  to  the  prisoner  surrendering  himself, 
it  was  indeed  suitable  to  the  rest  othis  impu- 
dence, and  he  might  imagine  by  that  means 
to  make  the  world  believe  he  was  innocent." 

The  Assize  found  the  prisoner  guilty,  and 
the  lords  of  justiciary  ordered  him  to  be 
hanged  on  the  15th  of  February,  at  the  cross 
of  Edinburgh,  and  his  tongue  to  be  cutout  for 
cursing  his  father,  and  his  right  hand  to  be 
cut  off  for  the  parricide,  and  his  head  to  be 
put  upon  the  East  Port  of  Haddington,  as 
nearest  to  the  place  of  murder,  and  his  body  to 
be  hung  up  in  chains  betwixt  Leith  and  Edin- 
burgh, and  his  lands  and  goods  to  be  confis- 
cated  for  the  treason.  All  this  was  rigorously 
pdt  into  execution.  "  Some  thought,"  says 
Lord  Fontaiuhall,  a  contemporary  judge,  "  if 
not  a  miraculous,  yet  an  extraordinary  return 
of  the  imprecations  was  the  accident  of  the 
slipping  of  the  knots  on  the  cross,  whereby  his 
feet  and  knees  were  on  scaffold,  which  nece^ 
sitated  them  to  strangle  him,  bearing  therein 
a  neai  resemblance  to  his  father's  death ;  and 
a  new  application  having  been  made  that  they 
might  be  allowed  to  bury  him,  Duke  Hamil- 
ton was  for  it,  but  the  Chancellor  would  not 
consent,  because  he  had  mocked  his  reli- 
gion ;  so  his  body  was  hung  up,  and  some  days 
after  being  stolen  down,  it  was  found  lying  in 
a  ditch  among  some  water,  as  his  father's  wis  | 
and  by  order  was  hung  up  agun,  and  then  a 
second  time  was  taken  down." 
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1.  An  act  for  amending  an  act  of  the  eleventh 
year  of  the ,  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled,  "  An  act  for 
inclosing  lands  in  the  tithin|^s  of  Arle  and 
Arleston  otherwise  Allstone  m  the  parish  of 
Cheltenham  in  the  county  of  Gloucester, 
and  for  discharging  from  tithes  lands  in 
the  said  tithiufs.'^ 
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2.  An  act  for  inclosing  lands  in  tlie  parisli  of 
Tisbury  in  the  county  of  Wilts,  and  for  di- 
viding  the  said  jparish  into  three  parishes. 

2).  An  act  for  inclosing  lands  in  the  parish  of 
Great  Shelford  in  the  county  of  Cambridge, 
and  for  commuting  the  tithes  of  the  said 
parish. 

4.  An  act  for  inclosing  lands  in  the  parish  of 
Duntsborne  Rouse  in  the  count)'  of  Glou- 
cester, and  for  exonerating  from  tithes  the- 
lands  in  the  said  parish. 

5.  An  act  to  effect  a  nartition  of  the  advowson 
of  the  vicarage  and  parish  church  of  Cock- 
erham  in  the  county  palatine  of  Lancaster, 
and  to  confirm  the  sale  of  the  next  turn  or 
right  of  presentation  thereto. 

A.  Ab  act  for  more  effectually  vesting  in  (he 
feoffees  acting  under  the  will  of  Isaac  Bow- 
cock  certain  estates  in  the  county  of  York, 
held  for  certain  charitable  uses  applicable 
within  the  parish  of  Keighley  in  tne  said 
county,  ana  for  confirming  certain  leases, 
covenants,  and  contracts  of  sale  already 
made  as  to  parts  of  such  estates,  and  autho- 
rising the  granting  of  building  leases  and 
the  sale  of  other  parts  of  such  estates. 

7.  An  act  for  enabling  the  dean  and  chapter 
of  the  cathedral  church  of  Saint  Paul  in 
London,  and  their  successors,  to  grant  li- 
cences  for  building  upon  and  improving  the 
copyholds  within  tne  manor  of  Sutton  Coirt 
in  the  parish  of  Chiswick  in  the  county  of 
Middlesex,  and  to  grant  licences  to  demise 
such  copyholds  for  those  purposes,  and  to 
fix  the  fines  pajrable  upon  admusion  to  the 
same  during  limited  periods. 

8.  An  act  for  vesting  estates  belonging  to 
Eleanora  Anne  Julia  Hunt  Grubbe,  spinster, 
an  infant,  in  trustees  for  sale,  and  for  laying 
out  the  money  arising  from  such  sale,  under 
the  direction  of  the  High  Court  of  Chaneery, 
in  the  purchase  of  other  estates,  aud'4or 
granting  leases  of  the  estates  to  be  pur- 
chased ;  and  for  other  purposes. 

9.  An  act  to  commute  for  a  com  rent  certain 
tithes  within  the  jparish  of  Kirkby  Lonsdide 
in  the  county  of  Westmoreland. 

10.  An  act  for  inclosing  lands  in  the  parish  ol. 
Datwood  in  the  county  of  Dorset. 

11.  An  act  for  inclosing  lands  in  the  parish  of 
Mlddleton  in  Teesdale  in  the  county  of 
Durham. 

12.  An  act  for  diriding,  allotting,  incloBing, 
and  otherwise  improving  the  open  fields, 
commons,  and  waste  lands  in  the  liberty  of 
Kirk  Langle]^  in  the  county  of  Derby. 

13.^  An  act  for  inclosing  and  exonerating  from 
tithes  lands  in  the  parish  of  Colmwortb  in 
the  counw  of  Bedford. 

14.  An  act  ror  inclosing,  dividing,  and  allotting 
the  commons,  droves,  banks,  and  waste 
lands  in  the  parish  of  Elm  iflf  the  Isle  of  Ely 
in  the  count]^  of  Cambridge. 

15.  An  act  for  inclosing  lands  within  the  town- 
shqM  of  Alstonefield,  Warslow,  Lower  Elk- 
stone,  Fawfieldhead,  Bollingsdough,  Heathi- 
lee,  and  Quarnford,  all  in  the  parish  of  AU 
stonefiekl  in  the  county  of  Staflford. 

16.  An  act  for  inclosing  laodt  in  the  pariflk  of 
Chipstable  in  the  county  of  Somerset. 


17.  An  act  to  amend  the  com  rent  scbedulea 
annexed  to  the  award  made  in  pursuance  of 
an  act  of  the  fifty-second  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third, 
for  inclosing  lands  in  the  parish  of  Longney 
in  the  county  of  Gloucester. 

18.  An  act  to  commute  for  a  com  rent  the 
tithes  and  duen  pavable  to  the  rectors  and 
vicar  of  the  parish  of  Kendal  otherwise 
Kirkby  Kendal  in  the  county  of  Westmore* 
land. 

19.  An  act  for  confirming  and  carrying  into 
effect  a  partition  and  division  of  the  real 
and  personal  estates  of  William  Molynenx, 
Esquire,  deceased,  and  for  other  purposes 
therein  mentioned. 

20.  An  act  for  facilitating  the  proof  of  the 
will  of  the  Right  Honorable  Charles  Henry 
Coote  late  Earl  of  Mountrath  in  certain 
actions  in  Ireland. 

21.  An  act  to  enable  the  trustees  of  Hu^h 
Montgomerie  of  Skelmorlie,  Earl  of  Eghn* 
too,  deceased,  to  sell  a  part  of  the  traat  es- 
tates, in  order  to  extinguish  the  debts  left 
by  the  said  earl  which  a&ct  or  may  be  made 
to  affect  the  said  estates. 

22.  An  act  for  settling  and  securing  the  lands 
of  Potterfield,  and  parts  of  the  lands,  lord* 
ship,  and  barony  of  Elphinstone,  in  tlie 
county  of  Stirling,  to  and  in  favour  of 
George  Earl  of  Dunmore  and  the  series  of 
heirs  entitled  to  succeed  under  a  deed  of 
entail  made  by  the  tmstees  of  John  Earl  of 
Dunmore  deceased,  and  under  the  conditions 
and  limitations  contained  therein,  and  for 
vesting  in  lieu  thereof  the  lands  of  Carrick, 
Innermuck,  and  others,  in  the  county  of 
Argyll,  in  the  said  George  Earl  of  Dunmore 
and  his  heirs  and  assignees  in  fee  simple. 

23.  An  act  to  enable  the  tmstees  of  George 
Viscount  Keith    deceased   to  sell    certain 

>  lands  vested  in  them  in  trust,  and  purchase 
with  the  price  thereof  the  lands  of  Bum- 
brae  s  and  to  empower  the  heir  of  entail  of 
the  said  lands  of  Burabrae  to  dispose  of  the 
same ;  and  for  investing  the  price  thereof  in 
other  lands,  to  be  entailed  to  the  same  series 
of  heirs: 

24.  An  act  to  grant  further  powers  of  leasing 
part  of  the  estates  devised  by  and  purchased 
pursuant  to  the  will  of  Sir  John  Aubrey, 
Baronet,  deceased. 

25.  An  act  for  vesting  part  of  the  settled  e^ 
tates'  in  the  county  of  York  devised  by  the 
will  of  Henry  Peirse,  Esauire,  deceased,  in 
tmstees,  upon  trust  to  sell,  and  to  apply  the 
monies  arising  therefrom,  under  the  direc- 
tion of  the  High  Court  of  Chancery,  in  the 
purchase  of  other  estates  to  be  settled  to  the 
same  uses,  with  power  to  pay  off  incum- 
brances. 

26.  An  act  for  exonerating  estates  in  the 
counties  of  Somerset  and  Devon  comprised 
in  the  marriage  settlement  of  Sir  John  Pal- 
mer Acland,  Baronet,  deceased,  from  the 
jointure  or  rent-charge  thereby  limited  to 
Dame  Sarah  Maria  Palmer  Acland,  his  wi« 
dow,  during  her  life,  and  for  charging  other 
estaties  in  the  county,  of  Somerset  devised 
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chased  by  the  will  of 
Imer  Acland  mth  the 


and  directed  to  be  parcl 
the  said  Sir  John  Palni 
payment  thereof. 

27.  An  act  for  Testing  certain  detached  estatea 
devised  by  the  will  of  the  late  Henry  Charles 
Aston,  Esquire,  deceased,  in  trustees,  upon 
trust  to  raise  money  for  the  purchase  or  an 
estate  called  the  Dutton  Estate,  in  the 
county  of  Cheater^  and  for  other  purposes 
inddental  thereto. 

28.  An  act  for  effecting  an  exchange  of  certttn 
parts  of  the  entailed  estates  of  the  Right 
Hoooiable  Anthony  Adrian  Keith  Falconer, 
Earl  of  Kintore,  Lord  Falconer,  of  Haul- 
kertown,  situated  in  the  counliea  of  Kincar- 
dine and  Forfar,  for  certain  laada  belonging 
to  Robert  Taylor  of  KirktonhtU,  Saqmre, 
dtuated  in  the  county  of  Kincardine. 

29.  An  act  for  indosing  lands  within  the  pa- 
rish and  manor  of  Stanwick  in  the  county 
of  Northampton,  and  for  eKtinguishing  the 
tithes  thereus. 

30.  An  act  for  vesting  certain  estates  situate 
m  the  parish  of  Heme  in  the  county  of  Kent 
devised  bv  the  will  of  Edward  Kraiolds, 
BB(|«ire,  deceased,  in  tmateea  for  safe,  and 
for  byi^  out  the  monies  to  be  produced  by 
snefa  sale  ht  the  purchase  of  other  estates,  to 
be  settled  to  the  same  uses. 

31.  An  act  for  vesting  part  of  Iht  setded  es- 
talea  of  the  Most  Honourable  George  An- 
rnttna  Francis  Rawdon  Hastings  Marquis  of 
Hastings  and  the  Most  Honourable  Barbara 
Ydverton  Marchioness  of  Hastings,  Ba- 
roness Grey  de  Ruthyn,  his  wife,  sitnale  in 
the  coanty  of  Warwick,  in  trustees  for  sale, 
and  for  laying  out  the  money  arising  from 
such  sale  in  the  purchase  of  other  lands,  to 
be  settM  to  the  same  uses. 

32.  An  act  for  vesting  the  estates  in  the  coun- 
ties of  Surrey  and  Cornwall  devised  by  the 
win  of  Matthew  Russell,  Esquire,  deceased,, 
hi  trustees,  upon  trust  to  sell  the  same,  and 
to  lay  out  the  monies  to  arise  from  such  iale 
in  discharging  incumbrances  on  other  estates 
settled  to  the  same  uses,  or  in  the  purchase 
of  other  estates,  to  be  settied  to  nie  same 
uses. 

33.  An  act  to  authorize  the  sale  of  lands  settled 
for  the  perpetual  augmentation  of  the  curacy 
of  (Hdbury  in  the  county  of  Salop. 


34.  An  act  for  inclodng  eommons  and  waste 
lands  within  the  parishes  of  Mealiffe,  Upper 
Church,  and  Temple  Beg,  in  the  county  of 
Tipperary. 

35.  An  act  for  establishing  a  school  on  the 
site  of  Honey  Lane  Market  in  the  city  of 
London. 

36.  An  act  for  the  relief  of  Patrick  Rirhard 
Blackwood  Brady  and  Richard  Blackwood, 
Esquires,  in  respect  of  certain  lands  and 
premises,  their  estates,  situate  in  the  county 
of  Cavan  in  Ireland. 
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37.  An  act  to  enable  James  Thomas  of  HaUfiaz 
in  the  county  of  York,  gentleman,  and  his 
issue,  to  take  and  use  the  surname  and  arms 
of  Berry. 

38.  An  act  for  inclosing  lands  in  the  township 
of  Raskcdf  in  the  parish  of  Easingwold  in  the 
north  riding  of  the  county  of  York. 

39.  An  act  for  the  naturalization  of  John  Pater 
Segundo  Mousey  and  Charles  Edward  Eu^ 
gene  Mousley. 

40.  An  act  for  indosing  lands  wf  thin  the  ma^ 
nors  and  tithings  of  Elwell  othenfrise  Ridge- 
way  and  Stottingway  within  the  parish  of 
Upway  in  the  county  of  Dorset. 

41.  An  act  to  dissolve  the  mairiage  of  John 
Allan  mth  Jane  his  now  wife,  and  to  enable 
him  to  marry  again ;  and  for  other  purposes 
therein  mentioned. 

42.  An  act  to  enable  Frederick  Lumley  Bs- 
qmre  to  take  and  use  the  surname  and  anna 
ofSavile. 

43.  An  act  for  naturalizing  Charles  William 
Francken. 

44.  An  act  to  dissolve  the  marriage  of  Ifeaac 
John  Horlock  Esquire  with  Phebe  Horlock 
hit  now  wife,  and  to  enable  him  to  marry 
HlJhiA ;  and  for  other  purposes  therein  men* 
tinned. 

45.  An  act  for  naturalizing  Arthur  Auguste  de 
la  Rive  of  Geneva,  and  WUliam  de  la  Rive, 
Jeanne  Adele  de  la  Rive,  and  Charles  Lucien. 
de  la  Rive,  his  children. 

46.  An  act  to  dissolve  the  marriage  of  Hemy 
HoweD  mih  Elizabeth  his  now  wife,  and  to* 
enable  him  to  marry  agidn ;  and  for  other 
purposes  therein  mentioned. 


ATTORNEYS  TO  BE  ADMITTED, 
Hikry  Term,  1835. 

KrNQ'8  BBNOH. 

Cterke"  Nimet.  To  wham  tirihied, 

Andrew,  George  Hugo,    Launceston,.  Com-  Northmore  Herle    Berce   Lawrence^    nme 

wd.  place. 

Archer,  Goodwyn,  Ely.  Isle  of  Ely,   Cam-  Thomas  Archer,  same  place. 

bridge. 

Armiutcad,  Robert,  I,  AmweU  Street^  Clare-  Edmund  Haworth,  Bolton-le-Moors,  Laacaa- 

mont  Square;  ter. 

AroMtrong.  Wiffiam  Matthew,  3,  RoUb  BoHd-  Heniy  Alington^  Hertford. 

Ings,  Fetter  Lane. 

Arnold,  William,  41,  Bedford  Bow;  Joseph  Wi^taff,  Wairli^teii,  LanoMteSr 
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Cteri/  Numei.  To  tthom  articled.  '     ' 

Aixowsmith,  Joseph,  6,  Frederick's  Place.  Henry   Robert    Eustatia  Wright,    Stockton, 

Durham. 
Aspinall,  George,  1,  Essex  Court,  Temple.         John  North,  the  younger,  Liverpool. 

Bacon.  John  Edward,  Ipswich.  Edward  Pownall,  same  place. 

Barker,  John  Hawksworth,  Dartmouth  Street,    William  Barker,  Huddersfield,  York. 

Westminster.  ^  .       j      ' 

Baldwin,    Richard,    Grove    Cottage,     South    Robert   Bickerstaflf,    Preston  j     assigned    to 
Street,  Greettwich.  Christopher  Beverley,   1,   Verulam  Build- 

ings, deceased. 
Baynes,  William  Jones,  Cardigan.  James  Morse,  Carmarthen. 

Beckington,  Charles,  Bow  Church  Yard.  Henry  Ingledcw,  Newcastle-upon-Tyne ;   as- 

aigned  to  Francis  Seymour,  same  place. 
Bell,  Henry,  14,  Gray's  Inn  Square.  Edwin  Scott,  Wigan,  Lancaster. 

Benett,  WiUiam  Morgan,  Gower  Street  North-    Edward  Lambert  Newman,  Cheltenham;  as- 
signed to  John  Jones    (now  John  Jones 
Baieman),  Lincoln's  Inn. 
Bennett,  Rowland  N.,  Francis  Street,  Bedford    John  Jones  (now  John  Jones  Bateman),  Lin- 

Square.  coin's  Inn. 

Bevan,  CJharlcs,  Bristol.  William  Bevan,  Bristol. 

Birkbeck,  John  Clarkson,  of  9,  Gould  Terrace,     OttiweU  fomlin,  Richmond,  York. 

Islington.  ^  ^        ^  ,j 

Binney,  Edward  William,  Weststockwith,  Not-    Watson    Byrchinshaw    Thomas,    Pctcrsfield, 

tingham.  Derby.*  ^ 

Birch,  Edward,  Chatham,  Kent.  •lames  Boys,  Rochester,  deceased ;  assigned 

to  James  Simmons,  same  place,  deceased ; 
"      Sin 


assigned  to  Charles  May  Simmons,   same 
place. 
William  Wayinan,  Bury  St.  Edmonds;    as- 
signed to  Isaac  Fryer,  Wimbome  Minster, 


Bowles,  William,  Abingdon. 

Dorset. 

Bradley,  William  Alexander,  Cardiff,  Glamor-    Edward  Priest  Richards,  Cardiff. 

-  gan. 

Bnnsted,  Charles  Henry.  Portsea,  Hants.  Reuben  Hart,  Portsmouth. 

Bullivant,    George    Haslehurst,  Wilmington    Thomas  Turner  Pearson,  Crowle,  Lincola, 
Square.  assigned  to  Henry  Thompson,  Grantham; 

Lincoln. 

Bury,  Henry,  Manchester.  Edwin  William  Sergeant,  same  place  :    as- 

signed to  Oswald  Milne,  same  place. 

Busfield,  Walker,  Bradford,  York.  William  Wells,  same  place. 

fc  •♦* 

Carruthers,  William,  Carlisle.  James  Relph,  same  place,  deceased  i  assigned 

to  John  Inman,  Carlisle. 

Chalk,  Charles,  Coleman  Street.  Thomas  Freeman,    Brighton ;     assigned    to 

Thomas  Hilton  Bothamley,  Coleman  Street 

Chamberlayne,  Alfred  F.,  3,  Oxford  Terrace,    Henry  Pellatt,  Ironmongers'  Hall,  Fenchurch 
Edgware  Road.  Street. 

Chapman,  William  Thomas,  Biggleswade,  Bed-    William  Chapman ,  same  place, 
ford. 

Chatham,  Edward,  18,  Burton  Crescent.  : George  Stephen,  17»  King's  Arms  Yard,  Cole- 

man  Street. 

Ooates,  John,  Darlington,  Durham.  Francis  Mewburn,  same  place. 

Cooke,  Thomas  Draper,  Spilsbv,  Lincoln.  Langley  Brackenbury,  same  place. 

Cook,  John,  Scarborough,  York.  Arthur  Levett,  Kingston-upon-Hull. 

Cookson,  Daniel,  21,  Compton  Street,  Bfuns-    Joseph  Frank,  Stockton,  Durham, 
wick  Square. 

Collins,  Robert,  Bristol.  George  Frederick  Peters,  Bristol. 

Compignd,  Horatio,  10,  South  Square.  David  Compign^,  Gosport,  Hants. 

Constable,  Charles,  36,    Myddleton  Square^    Francis  Smedley,  12,  Ely  Place. 
Pentonville. 

Cooper,  John  Nelson,  6,  Amwell  Street,  Pea-    Edmund  Cooper,  East  Dereham,  Norfolk  ; 
tonville.  assigned  to  WiUiaro  Mason,  Colchester. 

Cox,  Isaac  John,  Honiton,  Devon.  Isaac  Cox,  Honiton,  deceased;  assixned  to 

William  .Gribble,  Barnstaple,  Devon;  as-, 
signed  to  Robert  Henrv  Aberdein,  Honiton. 

Cox,  George  Henry  Richardson,  King's  liynn,    John  Sherborough  Gell,  Nottragham  ;  assign- 
Norfolk,  cd  to  John  Sinckler  Porter,  Chester,    • 

Oioft^  Cteoive  Ajiderson,  S(UliQgton«  York.    ,  Edwin  Smith,  Le^s. 


AttorHefS  to  be  admiited.  Bir 

CUrkt^  Name*.  To  tthom  artkUd. 

Ciiiaadft,  John  L.,  Haleswoith,  Suffolk.  John  Cufande,  same  place. 

Cunliffe,  Thomas  Potter,  Manchester.  Robert  Ellis  Cunliffe,  same  place. 

Culthorp,  John  George^  Boston,  Lincoln.  Henry  Rogers,  Boston. 

Darlington^  John,  Leeds.  Thomas  Ives  Brayne  Hostafire,  Castle  North- 

wick,  Chester ;    assigned  to  Thomas  WiJ- 
Ham  Tottie,  Leeds. 

Daubney,  Joseph  Heaford,  Great  Grimsby,    Joseph  Daubney,  same  place. 
Lincoln. 

Davidson,  Septimus,    King   William  Street,    Henry  Guest,  Lawrence  Lane;    assigned  to 
London.  Benjamin  Hard\vick,  same  place. 

Danes,  Charles,  Shrewsbury.  Thomas  Harly  Kough,  same  place. 

Deardon,  Peregrine  R.i  Lincoln's  Ion  Fields.    Richard    Parsons,    Mansfield,    Nottingham^ 

now  with   Charles  Deane,    Lincoln's    Inn 
Fields,  Agent  to  Mr  Parsons. 

De  Lara,  Michael  Cohen,  Chapel-en-le-frith,    John    Dixon,  Sheffield;   assigned    to    Wm, 
Derby.  Bennett,  of  Chapel- cn-le-Frith. 

Derereux,  Pryce,  Welch  Pool,  Montgomery.    Richard  Griffiths,  same  place. 

Dodgson,  James,  Blackburn,  Lancaster.  John  Dodgson,  same  place ;  assigned  to  Thos. 

E.  Swift,  same  place. 

Dodson,  Thos,  G.,  45,  Kirby-street,  Hatton-    Wm.  Sharp,  Lancaster ;  assigned  to  William 
garden.  Robinson,    Lancaster;    assigned  to  Hugh 

Baldwin,  Lancaster. 

Dumyille,  John,  8,  YTdmington-square.  Peter  Williamson,  Dumville,  Manchester.     , 

Easton,  William  Lane,    3,    Charlotte- street,    Messrs.  Corydon,  Plymouth. 
Bloomsbnry. 

Edeuborouf  h.  Bishop,  Leyton,  Essex.  Samuel  Frederick  Miller,  Old  Jewry. 

Edmonds,  ueorge,  Birmingham.  John  Palmer,  same  place ;  assigned  to  John 

Francis  Dalby,  same  place. 

Eggington,  Alfred,  10,  Howland-street,  Fitz-    Thomas  Mander,  Bakewell,  Derby ;  assigned 
roy- square.  to  James  Mander,  9,  Lincoln's  Inn. 

Eyre,  John,  Portman-square.  Walpole,  Eyre,   22,  *  Bryanstone-square ;  as- 

signed to  WOliam  Lechmore  Whitmore,  1 1, 
Bedford-row. 

Fenwick,  John,  the  younger,  Preston  Villa,    George  Waugh  Stable,  of  Ncwcastle-upon- 
TYoemoiith.  Tyne. 

Flight.  Thomas,  Bridport,  Dorset.  Edward  Gill  Flight,  same  place. 

Forster,  Grieve,  32,  Alfred-place.  Henry  Robinson  Glaister,  Bediile,  York ;  now 

witk  Mr.  Spence,  Alfred-place,  agent  to  Mr. 
Glaister. 

Foster,  WUliam,  Settle,  York.  George  Dudgeon,  Settle. 

Fryer,  William,  York.  Thomas  Walker,  York ;  assigned  to  Edward 

Richard  Anderson,  York. 

Gatliff;  Charles,  12,  Tavistock-street,  Bedford-    Charles  Bischoff;  8,  Copihall-court. 
square. 

Goddard,  Alfred,  Edmund-place,  Aldersgate-    Charles  Deane,  Lincoln's  Inn  Felds ;  assigned 
•^«^*  to  John  Henry  C.  Russell,  Sittingbome, 

S"^SJ-«?^°'^^'  Saville-row,  William'  Alexander  James,  29,  Bucklersbury. 

Gray,  William  Gover,  Saville-row.  Robert  Cook,  Bath. 

Gr^ory,  James  Christopher,  Odihi^m,  South-  William  Woodrow  Maidman,  Fareham,  South- 

ampton.  aropton. 

Gurney,   John    Henry  Badcock,    Penzance,  Francis  Paynter,  same  place. 

Cornwall. 

HaD,  Cheslyn,  16,  New  Boswell-court,  Carey-    James  Hall,  same  place. 

street 
Hambly,  Edmund,  Trehurrock,  near  Camel-    Matthew  Anstis,  Liakeard,  Cornwall. 

ford,  Cornwall. 
Hawker,  Claudius  Crigan,  Stratton,  ComwaU.    Edward  Shearm,  same  place. 
Hayes,  Robert,  St.  George's-terrace.  Thomas  Porrett  Hayes,  Bedford-row. 

Ueathcote,  Francis,  167>  otrand.  James  Mogridge,  Reading,  Berks,  deceased; 

assigned  to   James  Alexander  Frampton, 
New  Inn. 
Heath€Ot«,  William,  Leek,  Stafford.  John  Keathcote,  Leek,  Stafford. 
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Clerks  Namei.  Tb  ttkom  aHkkd. 

Hm,    Joseph    HicksoB,    5,  Wiirwick.oo«iit,    John  Hill,  Kiagston-upon-HuU. 

Holborn. 
HiUcary,  Gustavns  Edward,  Stratford,  Eases.    Robert  George  Augustus  HUfeny,  mm  place. 
HUlier,  Thomas  Baker,  St.  Lloyd's^aare.  Henry  Miller,     ¥tomm     Sebrood,     Somcr- 

set. 
Hodding,  Henry  Reade,  New  Sarem,  Wilts.       John  March  Hodding,  late  of  New  Samm, 

deceased ;  assigned  to  Henry  Everett,  same 
place. 
Holmes,    James,     Holmes-terrace,    Kentish    Charles  Shearman,  South-sqnare. 

Town* 
HopkinsoD,  George,  the  yovnger,   Notthig-    George  Hopkinson,  the  younger,  Nottiogham  ; 
luun.  assigned  to  Gustavus  Thomas  Taylor,  Fea- 

therstone-buildings . 
Holt,  Henry  Frederic,  r»7,  Grosvenor-tcrrace,    Thomas  Wight,  37,     Percy-street,  Fltzroy- 

Westminster.  square. 

Hudson,  John  Godfrey  Bellingham,  132,  Ox-    John  Smart,  Inner  Temple. 

ford-street. 
Hughes,  Hugh,  Aberystwith,  Cardigan.  John  Hughes,  same  place. 

Humby,     George,    24,    New    Nurth-street,     Samuel  Miller,  Bedford-row. 

Queen-square. 
Hunt,  Francis,  Wednesbury,  Stafford.  James  Hunt,  CraTcn-street,  Strand,  deceased  ,- 

assigned    to  (jharles    Hunt,  Wednesbury, 
aforesaid.'* 
Hustler,  Charles  Devereux,  Halsled,  Essex.    Orbell  Hustler,  same  place. 
Hutchinson,    l^^iam,    179,    Great    Surrey-    John  Gregson,  Durham ;  assigned  to  Edward 
street.  Mantle,  179,  Great  Surrey-street. 

Jenkin,  John  Trevellian,    Swansea,  Glamor-  David  John  Davis,  Swansea ;  assigned  to  John 

gan.  Williams,  same  place. 

Jenkins,  James  Samuel,  Clapham  Comnon.  Thomas  Harvey,  Egham,  Surrey ;  assigned  to 

Benjamin  Aplin,  Banbury,  Oxford. 

Johnson,  Philip,  Wallingford,  Berks.  William  Boweil  Sheen,  same  place. 

Jones,  Isaac,  Llanfyllin,  Montgomery.  Richard  Woodcock,  same  place. 

Jones,  Charles  Thomas,  36,  East-street,  Red  Thomas  Dax,  the  younger,  35,  Lower  Bedford- 

Lion-square.  place. 

Jones,  Thomas,  11,    Seiie-atreet,  lancoln's  James    Smith,    Mudenhead;    afterwards   a 

Inn.  pupil  with  John  Rudall,  Esq ,  Liaeola's  Inn. 

Jones,  Alfred,  Sise-lane.  WUIiam  Brodrick,  Bow  ChurcVyard. 

Kincaid,  Charies  Henry,  Ball  Court,  ObmUU.    Charles  Cobley  Whiteford,  Plymouth ;  assigned 

to  Robert  N.  Lucas,  Warwick  Court,  Gray's 
Inn,  and  by  him  assigned  to  Thomas  Gam- 
len,  Fumtval's  Inn,  and  by  him  assigned  to 
Joseph  Shrimpton,  Staple  Inn. 

King,  Charles  Allen,  14,  South  Square.  Nathaniel  Hooper,  5,  Pump  Court. 

Latimer,  John  Edward,  8,  Thavies  Ina.  Henry  Moore  Griffiths,  Birmingham ;  assigned 

to  Campbell  Wright  Hobson,  4,  Raymond 
Buildings. 

Lee,  John,  Brampton,  Cuml>erland.  William  Carrick,  same  place. 

Long,  William  Cole,  Windsor,  Berks.  William  Long,  same  place. 

Marriott,  Robert,  5,  Islington  Terrace.  Edward  Farn,  Gray's  Ian  Square. 

Marsh,  Sylvester.  St.  Helen's,  Lancaster.  John  Barnes,  same  nlace. 

Marston,  Thomas,  Tavistock  Street,  Covent    William  Bromley,  Gray's  Inn. 

Garden. 
Maurice,  James,  Marlborough,  Wilts.  John  Weeding,  Reading,  Berks. 

Meadows,  Daniel  Charles,  42,  Crawford  Street,    Rolla  Rouse,  Woodbridge,  Suffolk. 

Bryanstone  Square. 
Mendham,  Wace  Lockett,  Norwich.  John  Hindson  Nixon,  Nqnvich;  assigned  to 

Robert  Wortlcy,  same  city. 
Meymott,  Edward,  86,  Great  Surrer  Street.        John  Gilbert  Meymott.  same  place. 
Moore,    Samuel,   3,  Upper   Gough   Street,    Christian  Swann,  Nottingham. 

Gray's  Inn  Road. 
Moore,  Anthony  John,  Edmund  Place.  George  Stephenson,  Sunderland  near  the  Sea, 

Durham. 
[7b  hi  emtinvwd,"] 
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U8T  OP  NEW  PUBLICATIONS. 


Lectures  on  the  Law  of  Engrland,  by  R. 
WooddesiiOR,  late  Vinerian  Professor  in  the 
Unifersity  of  Oxford.  By  W.  R.  Williams, 
D.  C.  L.     Secon:!  Edition.    3  Vols.  20^. 

Archbold's  Kin^s  Bench  Practice,  By 
Chittf.    Fourth  Edition.    2  Vols.  U.  10/. 

Dovfingr*s  Practice  Cases.  Vol.  II.  Part  IV. 
12«. 

Grabb's  Conveyancer's  Assistant.  2  Vols. 
I/.  I2#. 

Bligh's  Appeal  Cases.    Vol.  VI.  Part  I.  9j. 

Analytical  Quarterly  Digrest  to  the  Legal 
Obserfcr.    Vol.  IV.  Part  IV.  2*. 


BANKRUPTCIES  SUPERSEDED, 

Oct.  31,  to  Nov.   18,  r8S4.  both  inelurive, 
with  Date*  when  gazetted. 

Cattenl,  Wm.,  and  Wm.  Haridc.  Liverpool,  Dryaalten  and 

Oilmen.    Oct.  34. 
Fnakland.  ChrUtopbcr,  lea.,  Suiworth,  Scottun,  Lincoln, 

Maltuer.    Oct.  24. 
BiiMle,  Wm.  Liverpool,  Drysaltcr,  Oil  and  Colour  Mer. 

dmat.    Nov.  7. 
Lino,  4ttg«stas,  Aylesbury,  Bucks.  Grocer.    Nof .  !i<. 
EamsdcB,    HIchard.   Southend,  Smcx,  Coachmaster   and 

Hone  Dealer.    Nof.4. 


BANKRUPTS. 

Oct.  SI.  to  Nov,  18.  I6S4,  both  imehuhe, 
with  Dates  ioke»  gazetted, 

ApulebT,  James,  Newlngtnn  Causeway,  Borough,  Tuscan 
ui4  straw  Hat  Msnpfacturer.    Fatikfull,  KHig's  Road, 


Adc.  Uk-ha^,  and  Francis  Berger,  Lime  Street,  London, 
Hcrchanta.  4bbott,  Off.  Ass.  j  Seoit  &  Co.,  8t.  Mildred's 
CoaltyToultry.    Oct-  34. 


Bfdford  Row  ;  Joktuon,  Off.  An.    Oct.  31 
"  cbma,  an<r 
chi 

AlfDondTiolioVPemherton," Lancaster,  Woollen  Draper  and 
Tailor.  JdliMgtom  k  Co^  Bedford  Rowj  Gaj*WJ,  Wi- 
gaa.    Oct.  81. 

Atten.  William  Bryant,  Clapton,  Somerset,  Tanner.  Pmm, 
Qocen  Square,  Bloomsbniy  ;  Skerrg,  West  Lambrook. 


ir,  Samuel,  High  Holbom,  Tea  Dealer  &  Grocer. 
Beither,  Off,  Ass. ;  Jmory  &  Co.,  Tbrogmorton  Street, 
0ct.iU. 

Bailey,  Richard,  Wootton  under- Edge,  Gloticester,  Boofc- 
Innder.  Foa  S«ii»laii»  Old  Jewry  ;  Dyer,  Wootton- un- 
der. Edge.    Oct.  38.  ,    .    . 

Bsriow,  Jamn Wilson,  Uterpool,  Coal  U erchant.lB/aeJ(slaelr 
k  Co.,  King's  Bench  Walk  i  Deane,  LiTeiuool,    Nov.  4. 

Bailey,  Jowtph,  Spaisholt,  Hnnt»,  CatUe  and  Sheep  Sales- 
man.   4a*ite.  l>emesi    rpUcafrer,  Gray *s  Ian  Square, 

Booth,  JAhn,  New  Sneihtcm,  Nottingham,    Stone  Mason. 

Ausiem  &  Co.,  Raymond  Buildings,  Gray's  inn ;  Perry 

k.  Co.,  Vottingliam.    Nor.  11. 
Btfncs,  Joseph,  Straiford-upon-Avon,  Warwick,  Carpenter 

k  Inn  Keeper   AdUngton  k  Co  ,  Bedford  Kov }  Bobbe$, 

Stratiord-upon-Aron.    Nor.  14.  .    ^ 

Collrng.    Joseoh,   Yarmouth,   Norfolk,   Grocer  and    Tea 

DteUer.    Hia^tmanh  k  Son,  Jewin  Street,  CrippUgate. 

CMdsiaul.  Off.  Ass.   Oct.3t. 
Carr.  William,  Hexham,  Northumberland,  Money  Scnre- 

ncr.  Banker,   and   Inmfounder.      Weifiird,   Hexham  i 

Fonten  k  Co.,  John  Street,  Bedford  Row.    Oct.  31. 
Cole,  William,  Chester,  Builder.     PkUpot  k  So*,  Soulh- 

ampt'.n  Street,  Bioomsbury.      PoUt  k  Co,,  Chester. 

Oct.  31. 
CUiKt,  George,  North  Walsham,  Norfolk,  Lime  Burner. 

Coal  Merchant,  and  Carrier.    Uatkaak  k  Co.,  Norwich ; 

i^fCAsroe,  Essex  Street.    Oct.  31. 
Craae,  Frtderlck  Charles,  Upper  Bedford  Place.  Russell 

Square,  Suigeon  and  Apothecary.    Glteoa,  Off.  Ass.; 

Ci0eK«/tr*<>  Birchin  Une.    Oct.  38. 


Sufutford,  Mark  Lane ; 


Cookt,  John,  South  Molton  Street,   Tailor.     BM.  Vine 

Street,  Regent  Street ;  Goldsmid,  Off.  Ass.    Oct  81. 
Clarke,  Robert,  and  John  Burgess,  Coal  Exchange,  London. 

Coal  Factors.    Giteoa,  Off.  Ass. }    WUti*  k  Co.,  Token- 
house  Yard.    Nor.  4. 
Carter,  Thomas.  Cateaton  Street.  Clolh  Factor.    Greta,  Off. 

Ass. ;  Hnuheote,  Coleman  Street.    Nov.  4. 
Currey,    Robert,    Lillswood,    Hexham,   Northumberland, 

Cattle  Dealer.     Afoaasey  k  Co.,  Suple  Inn}  Bwurt, 

Carlisle.    Nor.  4. 
Cooper,  William    Joseph,    Sackrille  Street,    Piccadilly, 

Tailor.       Zacy  k  Co,,    King's  Arms  Yard,  Coleman 

Street.    GroAom,  Off.Ass.     Nur.  11. 
4(orpe,  Thomas,  Limehoase,  Tavern  Keeper.    Crooss,  Off. 

Ass.  t   Keffrsey  k  Co.,  Lothbury.    Nov.  II. 
Carter,  Charles,  Oxford  Street.  Woollen  Draper.     MMtd, 

Bread  Street,  Cheapside:  fVaithma,  Off.  Ass.    Nor.  11. 
Coleman.  Benjamin  Yate^,  Lirerpool,  Watch  Manufacturer. 

^ftm«,  Liverpool  t    CAesfer.  Stable  Inn.     Nor.  J 4. 
Cook,  John,  Dartford,  Kent,  Mille      "   •  - 

WaUhmoM,  on.  Ass.    Nor.  18. 
Crippe,  Thomas,    Winson,    Gloucester,    Blacksmith   and 

Wheelwright.      Hiwlejf,  Gray's  Inn  Square;  Lediard, 

Cirencester.    Nov.  18. 
Clews,  Ralph,  and  James  Clews,  Cobridge,  Burslem,  Staf- 

ford.  Manufacturers  of  Earthenware.    Grt^Ea,  Shelton  % 

Majfhem  k  Co.,  Carey  Street.  Linroln's  Inn.    Nov.  18. 
De  Pinna,  Joshua  Sarfata,  Bucklersbury,  Feather  and  Leg- 
horn Hat  Bniker.       Green,  Off.  Ass.  j     OtUee,  Limt 

Street.    Oct.  28. 
Davies,  Richard,  Noble  Street,  Straw  Hat  and  Ostrich  Fea. 

ther  Manufacturer.    Graca,  Off.  Ass. }  Jame$,  Bucklers- 
bury.    Nov.  7. 
Dean,  11iomas,Assylum  Buildings,  Westminster  Road,  Cow- 
Keeper  and    Cheesemonger.     i>tt«c«n,  Unculn's  Inn 

Fields  I  LaekingtoB,  t  >ff.  Ass.    Nov .  1 1, 
Dakin,  Henry,  HigB  Street,  Borough,  Cheesemonger.  BelA, 

er.  Off.  Ass. ;  Fitck,  Union  Street.  South wark.   Nov.  14. 
Dewhurst,  Thomas,  Manchester.  Bookseller.  Stationer,  and 

Printseller.    Bo«w<en&  Cb.,  A Idennanbiiryi    Ootdemid, 

Off.  Ass.    N..V.  18. 
Dulfcll,  John,  Bridge.  Kent,  Grocer.     Wrirkt,  Margate; 

Hall  k  Co,,  Great  James  Street.  Bedford  Bow.    Nov.  18, 
Emson,  Charles,  Sawbridgeworth,  Hertford,  Horse  Dealer. 

Gibeon,  Off.  Ass. :    £oMa«on,  Mount  Street,  Grosvenor 

fi^m*^    Oct.  34. 
Emery,  John  Claudius,  Broad  Street  Buildings,  and  Lloyd's 

CoflRee  House,  Underwriter  and  Merchant.    JUaa,  Fra- 

derick's Place,  Old  Jewry:  Clarkt  Off  Ass.    Nor.  f . 
Forth,  Jacob,  Nottingham.  Hatter  and  Furrier.    Bowlejf, 

Nottingham ;  Johaoon  k  Co.,  Temple.    Oct.  31. 
Flaxman,  Robert,  Fetter  Lane,  Carpenter,  i^eldher.  Off.  Ass.| 

Devry,  Dorset Stieet,Fl'*et  Street.   Oct.  SI. 
Frances,  Edmund,  Losimpit-hill,  Lewisham,  Kent,  Baker. 

Gibiou,  Off.  Ass.t    Brom  k  Co,,    Commercial  Sale 

Rooms,  Mincing  Lane.    Nov.  11. 
Farmer,  George  Winyatt,  l^vistock  Street,  Covent  Garden* 

Jeweller  and  Cutler.    Greom,  Off,  Asa.  $  Jmonr  k  Co.. 

Tbrogmorton  Street.    Nov.  14. 
Franklaad,  Francis,  Oxford  Straet,  Carpet  WarehousemMb 
-     "'tardt.  Off.  Ass.  i  PMM»h  tothl^uiy.    Nov.  18. 
Hary,  Walsall,  StiSbrd.  Widow,  Grocer. 


/alsall}  TVimcr,  Bloomsbnry  Square.    Oct.  34. 
Ooode,  Samuel,  King's  Lynn,  N«»rfolk,  Money  Scrivener. 

Pitcher.  King's  Lynnj  Clowe*  k  Co,,  Temple.    Oct.  34. 
Oatenby,  Robert,  Huh  Street,  Shadwell,  Grocer  and  Ten 

Dealer.    Jbbott,  Off,  Ass.;  Tea^lerk  Co,,  Great  Tower 


Street.  Oct.38L 
Granger,  Thomas,  Hemlock  Coi 
Edward*,  Off.  Ass.  }   Tbcftsr 
Nov  11 


Street,  Vlctoaller, 

Co.,  Basinghall  Street. 


Oowar,  Thomas,  Greenwich  Road,  Kent,  Coachmaker.    Ro 
gen,  Macnhester  Buildings,  Westminster}  Johmtmt,  Off. 
Ass,    Nov.  11. 


Surrey  Street,  tailor.    Hoppe, 
Off.  Ass.    Nov.  14/ 


Grove,  Thomas, 

Court,  Corahill )  tAtctarngtoit,  ua.  ass.    ««ov.  i«. 
Godfrey,  Simon,  Brittol,  Jeweller,  HawkerinJewelleiy,  and 

Factor.     Harruom,  Birmingham  j  ^orlea  k  Co.,  Gray's 

Inn  Square.    Nov.  14, 
Hall,  James,  Preston,  Lancaster,  Grocer  and  Tea  Dealer. 

AdlingumkCo,,  BedfurdRow:  i>ractor&  Co.,  Preston. 

Oct.  31. 
Howlett,  Elisabeth,  Widow,  atid  John  Jeallous  Brimper 

Frith  Street,  Soho  Square,  Printers.    Groen,  Off.  Ass. , 

£va««.  Gray's  inn  Square.     Oct.  24. 
Hughes,  Thomas,  Leamington  Priors.  Warwick.  Auctioneer, 

Smatlbome,  Leamington  Priors;  mathmn  kCo,,  Chan- 
cery Lane.    Oct.  3l. 
Harris,  Daniel,  Strand  Hoaier  and  Glover,  Greea,  Off.  Ass.| 

Garrard,  Suffolk  Street,  Pkll  Mall  East.    Oct.  SB. 
Holdsworth,  James,  Northonram,  Halilax,  York,  Worsted 

Spinner.    StaatfeU  k  Co,,  Halifax }  Wigleeworth  k  Co,, 

Gray's  Inn  Square.    Nov.  4. 
Harvey,  Eliaa,  Exeter,  Baby- linen  Manufkcturer.    Meaua. 

Butfoot,  King's  Bench  Walk,  Temple }  Oidteg,  Exeter. 

Nov.  7. 
Hampson,   John,  Salford,   Lsncaster,    Schoolmaster  and 

Bookseller.     Johuon  k  Weatherail,  Temple ;  Bagehaw, 

Manchester.    Nor.  7.  .   , 

Harwar,  Charles,  Serlc's  Place,  Carey  Street,  Lincoln's  Inn, 

Paper  M erchant.    Spinke,  King's  Bench  Walk,  Temple  j 
\       Ae<</ifni,  Oldham.   iNoT.  11. 
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Rarrft.  W\lMaiii.  mo.,  uid  Benjamin  Barrii,  Stoke  Prior, 

Worcester,  Millers.  Young  &  Co.,  Ea$ex  Street,  Strand; 

Jtofrewa,  Drottwich.    Nov.  II. 
Houchton,  George,  Hertford  Street,  Mftyftiir,  Saddler  and 

HanieM  Maker.       GiUon,  Off,  AM.;    RandaU,  Castle 

Street,  Hoi  bom.    Kov.  14. 
Hatch,  Wm.  Henry  Paul,  Regent  Street,  Pall  Mall,  Boot 

&  Shoe-maker.    fVtIUtt,   Essex  Street,  Strand ;  IVaUk. 

mam.  Off.  Ass.    Nov.  18. 
Haliiley,  John,  Juhn  BrookcL  James  Halliley,  and  John 

Hauiley.  jun.,  Dewvbury,  York,  Woollen  Manfacturers. 

Stocks,  Jan.,  Halifax:  Jacne$  &  Co.,  Barnard's  Inn. 

Nov.  18. 
Inac,   Isaac   Joseph  Benjamin,  Topsham,   De«on,   Shin 

Owner.  mUiosM,  Alfred  Place,  Bedford  Square.  Oct.  81. 
Jones.  Thomas    Meredith,    Birmingham,   Retail    Brewer. 

Cferrisoa,    Birmingham  j    Norton   &  Co.,    Gray's    Inn 

Square.    Oct.  28. 
James,  Wm.,  Bath,  Soap  Boiler.     Mantle.  Great  Surrey 

Street  }    Jfelings.  Bath.    Oct.  81. 
Jones.  Horatio.  Poultry,  Chinaman.     Belcher,  Off.  Ass. } 

Hume,  St.  Mildred's  Court.  Poultry.    Nov.  7. 
Jones,  Charles  Tyrwhit,  Brighton,  Horse  I>ealer  and  Coach 

Proprietor.     Oroen,  Off.  Ass.;    JBsr/e  tc  Co.,  Lombard 

Street.    Nov.  11. 
Xelk.  James  Burrows,  Nottingham,    Lace  Manufacturer. 

Cmkam  it  Co.,  Nottingham}    Jokuon  &  fVeatkeruU, 

Temple.    No*.  4. 
Kerwood,  Jane,  Cassington,  Oxford,  Widow,  Grocer  and 

Baker.    Cloae,  Fumival's  Inn  }  jL««»^ Witney.  Nov.  14. 
Lloyd,  Edmund.  Harley  Street,  Cavendish  Square,  Book- 
seller.  Birkett  &  Son,  Cloak  Lane  i  H'aithmvi,  Off.  Ass. 

Oct.  34. 
Lewis,  Richard,  and  James  Dutton,Woonen.under- Edge, 

Gloucester,  Clothiers.     Gt&soa,  OIT.  Ass.;    Meatkcotr, 

Coleman  Street;  IFe^At,Wootten-under-Edfe.  Oct.24. 
Lord,  Thomas,  Newton  Hekth  ^  Manchester,  Silk  Manufac- 

turer.      J9oo<A,  Manchester:  Johmon  6,.  Co.,  Temple. 

Oct.  2i. 
Lewis,  Thomas  Robert,  Tonbridge  Place,  New  Road,  Wine 

Merchant.    Gib§on,  Off.  Au.i  BUnt  &  Co.,  Liverpool 

Street.    Oct.  81. 
Latham,  Thomas,  Liverpool,  Innkeeper.    MnwMev,  lA^ex- 

pooli  i4d/ia^on  &  Co.,  Bedford  Row.    Oct.  81. 
Mickle,  Oeone,  Newcastle-upon-Tyne,  Merchant.  Meg^Uom 

&  Co.,  King's  Road,    Bedford  Row;    Brocknt  &  Co., 

Newcaatle-upon-Tyne.     Nov.  18. 
Mathwin,  Elisabeth,  Fergus  Foster  Mathwlo,  and  Thomas 

Mathwiii,  North  Shields,  Northumberland,  Chain  Ma- 

kers.    Tlafey,  Yarmouth  :  Robinvm,  New  Inn.  Nov.  18. 
Marks.  Samuel,  and  Joseph  Marks,  Exeter.  Glasa  and  Gene- 
ral MerchanU.    Clowe$  &  Co.,  Temple :    Turner,  Exe- 
ter   Oct.  21. 
Martin,  Ibbott  Brooke,  SalUbury,  Wilts,  Draper  and  Hosier. 

JtJington  6t  Co.,  Bedford  Row  j  BntekeUor  it  Co.,  Bath. 

Nov.  4. 
Mills,  Samuel,  sen.,  Benjamin  Jowett.  and  Samuel  Mills, 
.      jun..  Bolt  Court,   Fleet  Street,  Printers.     Lofty  &  Co., 

Xing  Street.  Cheapside  ;  GolHimUl,  Off.  Ass. ;    Nov.  7. 
Morgan, TlioB.,  Eign,  Hereford,  Timber  Merchant.  Cavelje  & 

Co.,  Southampton  Buildings,    Chancery  Lanej    SitL 

Hereford.    Nov.  7. 
Medwin,   Thomas  Charles,   Broadwall,    Stamford   Street, 

Blackfrian  Road,  Engineer  &  Miller.   Jbbon,  Off.  Ass. : 

Tneker  &  Co.,  Basinahall  Street.    Nov.  11. 
Mansell,  Thomas,  Stourbridge,  Worcester,  Grocer  and  Tea 

Jlealer.    Groxctrooik,  Stourbridge;  Jenkiju  St  Co.,  New 

Inn.     Nov.  II. 
Mande,  Thomas  Holme,  White  Birk,  near  Blackburn,  Lan- 

caster.   Dyer.    Ain$wortk,  Blackburn  i  Clnrke  &  Med. 

calf,  Lincoln's  Inn  Fields.   Nov.  14. 
Nicholson,  John,  Cheltenham  and  Charlton- Kings,  Olou- 

oester,  Mercer  and  Uphofsterer.  SMrref,  Lincoln's  Inn 

Fields.    Nov.  4. 
OfUnond,    Richard,    Wilton    Place,    Knightsbridg^   and 

Great  Sciitland  Yard,  Coal  Merchant;  and  of  Picca- 
dilly, Hatter.        Green.  Off.  Ass. ;     Hopwood  &   Co., 

Chanceiv  Lane.    Oet.  21. 
Price,  Ronald,  Greenwich,  Kent,  Grocer  and  Tea  Dealer. 

Guttai',  Greenwich  :  JoJkatoii,  Off.  Ass.    Oct.  24. 
Priestley,  Thomas,  Halifax.  York,  WoolsUplcr.     Jiieott«t 

fc  Coj  Barnard's  Inn  t  MitcheU,  Halifax.    Oct.  28. 
Prosser,  Thomas,  Coleshill,  Warwick,  Draper  and  Grocer. 

Ckilton,  Chancery  Lane;  Benaon  &  Co.,  Birmingham. 

Oct.  28, 
Peak,  John  Berks,  Market  Drayton,  Salop,  Tanner.    Wilton, 

Temple  I  Hyatt  &  Co.,  Newcastle-under-Lyne.    Octi  28.' 
Phillips,  Edmund,  Change  Alley,  Comhill.  Provision  Mer- 
chant.   Belcher,  Off.  An.  t  IFAiCMf,  Wellington  SteeeC, 

London  Bridce.    Nov.  7. 
Plattison,  Wm.,  Cross  Street,  Islington,  Merchant.    Gffen, 
Off.  Ass. ;  Cooce,  Austin  Friars,  and  Coote  &  Co.,  Great 

Winchester  Street.    Nov.  18. 
Pugh,  George,  Sheffield,  York,  Laceman.    Rodgere,  Devon- 
.      shire  Square,  Biaho^gate  Street;    Vieker;  Sheffield. 

Nov.  J8. 


(arme&ter,  John,  Melbourn,  Cambridge,  Linen  Draper.  Ad- 

cock,  Cambridge ;   Egan  6t  Co.,  Essex  Street,  Strand. 

Nov.  18. 
PluDket,  Thomas,  Wolverhamton,  Stafford,  Grocer.    Cfi|>ef, 

Raymond  Buildings,    Gray's  Inn;    Holyoake  k    Co., 

Wolverhampton.    Nov.  18. 
Richards,  w ilUain.  Oxford  Street,  Jeweller.    ITiclrMa,  Hat- 

ton  Garden;  Wiuthmon,Off.Au.    Oct.  21. 
Rufcsom,  John,  Carnarvon,  Coal  Merchant.    Lome  it  Co., 

Southampton  Buildings,  Chancery  Lane;  RoberU,  Car- 
narvon.   Oct.  21. 
Rivers,  George,  Twickenham,  Middlesex,  Upholsterer  and 

Cabinet  Maker.  Jbiott,  Off.  Ass. ;  Uwit,  Bernard  Street, 

Russell  Square.    Nov.  II. 
Rivers,  Joseph,  Highwyrh,  Sawbridgeworth,  Hereford,  Gro- 

cer.    BeUhtr,  Off.  Ass. ;  Xts/rv,  Quality  Court,  Quality 

Chamben,  Chancery  Lane.    Nov.  ll. 
Roberts,  Henry  John,  James  Street,  Lisson  Grove,  Victual- 
ler.    Lyle,  Great  James  Street.  Bedford  Row ;  CUtrk, 

Off.  Ass.    Nov.  18. 
Smith,  Wm.,  Birmingham,  Victualler.    Taylor  &  Co.,  Bed 

ford  HowiRylamd,  Birmingham.    Nov.  18. 
Smith,  John  Watson,  North  Shields,  Northumberland,  Ship 

Owner.    Dunn  it  Co.,  R%yinond  Buildings,  Gray's  Inn  | 

fVtIson,  Newcastle-upon-Tyne.    Oct.  28. 
Shaw,  Jonathan,  Great  Driffield,  York,  Corn  Factor  and 

Maltster.      Walnuley  St  Co.,  Chancery  Lane ;  ScofcA- 

tam  &  Co,  Great  Driffield.    Oct.  23. 
Skinner,  Robert,  Exmouth,  Devon,  Baker  and  Past^  Cook. 

Clowes  &  Co.,  Temple  ;  Warren,  Exeter.  Oct.  28. 
Straker,  John,  Jarrow  Lodge,  Durham,  Ship  Builder.    Afeg*. 

ruon  St  Co.,  King's  Road.  Bedford  Row;  Brockett  h  Co., 

Neweutle-upon-Tyne.    Nov.  7. 
Spring,  Williavn,  Great  Portland  Street,  Portland  Place, 

Plumber  &  Glazier,    fdrartfs.  Off.  Ass. ;  Graham  St  Co., 

Castle  Street,  Holbom.    Nov.  14. 
Stanley*  Thomas.    Leeds,   York,   Manufacturer.    .  Wilson, 

Southampton  Street.   Bluomsbury  Square;    Payne   St 

Co.,  Leeds.    Nov.  18. 
Tiley.  Matthew,  Bath,  Halter.    Joars,  Crosby Squate ;  Het: 

lings,  Bath.    Nov.  4. 
Taylor,  James,  Spot  land  Bridge,  Rochdale,  Lancaster,  Hat- 
ter.   Shutttetoorth  St  Co.,  Rochdale;  Smith,  Chancery 

Lane.     Nov  11. 
Theed,  Thomas,  West  Square,  Southwark,  Picture  Dealer. 

Carton,  Chancery  Lane ;    Joknaom,  Off.  Ass.    Nov.  18. 
Verey,  John,   Regent  Street,  Hosier.      Abbott,  Off.  Ass.; 

Poynter,  Lawrence  Lane,  Cheapside.    Nov.  18. 
Vouihoir,  Francois,  Rue  de  Clery,  Taris,  in  the  Kingdom  of 

Frame,  Merchant;    Belcher,  Off.  Ass.;    Peorce  St  Co., 

St.  Swithin's  Lane.    Nov.  18. 
Wyld.  John,  Rathbone  Place,  Oxford  Street,  Ro>ier  iLnd 

Haberdasher.    Abbott,  Off.  Ass. ;  WkUelotk,  Alderman. 

bury.    Oit.  81. 
Ward,   Kichard  George,  Southampton,  Perfumer  and  Hair 

Dresser.    Keane,  Gray's  Ian  Square;  Gniham,  Off.  Aas. 

Nov.  4. 
Wickes,  Alfted  Kelson,  Clement's  Lane,  Lombard  Street, 

Watch  and  Clock  Maker.     Grooai,  Off.  Ass.;    Otune, 

Bedford  Bow.    Nov.  7. 
Webb,  John  Wesley,   Axbridge,  Somerset,   Grocer     and 

Draoer.    Rickards  St  Co.,  Uncoln's  Inn  Fields ;  Phelf 

&CV.,  Wells.    Nov.  7. 
Wadelin,  Wm.  Wal'er.   Wolverhampton,   Stafford,  Shoe 

Manufacturer.    Afoss,  Wolverhampton  ;  Philpot  St  Co, 

Southampton  Street,  Bloomsbury.    Nov.  14. 


DISSOLUTIONS  OF  PROFESSIONAL  PARTNERSHIPS. 


J^Voai  Oct.  21,  to  Nov.  18,  1834,  both  tactastoe, 
wt(A  Data  wAca  gaxetted, 

Tht  wmts  primed  tn  Italics  are  thePartnere  who  receive  and 
pay  debts. 

Bromley,  Stretch  Cowley,  and  Henry  Hugh  Pyke,  Univer- 
sity  Street,  Bedford  Square,  Attorneys  and  Solicitora. 
Nov.  11. 

Chitty,  George,  and  Jamea  Young,  Sbaflesbnry,  Attorneys 
and  Solldtors.    Nov.  4. 

Crowdy,  Wm.,  and  Stephen  Dcmalnbray,  Highworth, 
Wilts,  Attorneys  and  Conveyancers.    Nov.  7. 

Dickln,  Job  Horatio,  and  Francis  Dicken,  Manchester,  At- 
torneys and  Solicitors.    Nov.  (1. 

Paamore,  James,  and  Thomas  David  Taylor,  Basinghsdl 
Street,  Attorneys  and  Solicitors.    Nov.  18. 

I  Smith,  Thomas  Daniel  St.   George,  and  John  Spencer, 
Derby,  Attorneys  and  Solicitors.    Oct.  24. 


STjbe  ftegal  <!^ti0rrlirr. 


Vol.  IX.         SATURDAY,  DECEMBER  6, 1834.       No.  CCXLI. 


'  Quod  magis  ad  Nos 


Ptertiiiety  et  nescire  malum  est,  agitamu&. 


HOHAT. 


THE  LATE  LORD  CHANCELLOR. 


Ws  aze  obliged,  most  unwillingly,  again  to 
notice  tlie  condact  of  Lord  Brougham. 
Wbile  ve  recorded  his  farewell  speeches  in 
our  last  number,  we  had  hoped  to  be  spared 
the  necesaty  of  saying  a  woid  of  comment  on 
them ;  for  certainly  speeches — saving  perhaps 
the  last—more  notable,  were  never  made  by 
a  retiring  Lord  Chancdlor.  Fbrsl^  we  have 
the  noble  Lord  contradicting  an  absurd  ru- 
BKNir  stated  in  a  Sunday  newspaper,  which 
nobody,  not  even  the  writer,  believed  for 
one  Hioment— declaring  that  it  was  his 
unalterable  intention  to  give  up  the  Great 
Seal,  saying  "  emphatically  that  he  would 
give  it  up " — evidentiy  intending  it  to  be 
infened  that  he  had  the  option  of  retaining 
it— aye,  at  the  very  time  when  the  King 
had  received  him  with  marked  coldness — 
when  his  own  party  looked  upon  him  as 
the  great  cause  of  their  misfortunes— when 
every  other  party  avoided  him — at  that  mo- 
ment he  evidentiy  wishedit  to  be  supposed  by 
the  public,  that  he  was  pressed  to  continue 
in  <^ce — as  if  the  best  contradiction  that 
could  be  given  to  any  idle  rumour  as  tb  his 
not  resigning,  was  not  the  &ct  of  the  resig- 
nation itself  in  the  Court  Circular  of  the  very 
day  when  he  made  this  speech. 

It  has  been  usual  on  former  occasions 
for  the  Lord  Chancellor,  when  he  had  re- 
signed his  office,  to  leave  the  public  Court 
and  to  hearsuchmatters  as  were  then  actually 
iubjudice  in  the  private  room — so  did  Lord 
Eldon — so  did  Lord  Lyndhurst.  Not  so, 
however,  did  Lord  Brougham.  He  pre- 
ferred isitting  in  open  Court,  crowded  of 
coune  to  excess ;  and  far  from  confining 
himself  to  the  business  actually  commenced 
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by  him  before  his  resignation,  declared  his 
intention  of  hearing  any  other  matters  that 
might  be  brought  before  him,  and  continued 
amusing  the  mileamed  auditors,  who  were 
closely  packed  around  him,  with  speeches 
adapted  to  their  understanding.  Then,  on 
the  cause  of  Pa^eanc? Broom  being  called  on, 
he  took  occasion  to  contradict  a  rumoiur 
which  he  said  had  gone  abroad,  that  the 
defendants  were  relations  of  his  own. 
"  It  was  hardly  necessary  to  say  that  they 
were  no  connection  of  his.  He  believed 
they  were  very  worthy  and  respectable 
carpet  manufietcturers  in  Kidderminster,  &c." 
At  last,  however,  it  plainly  appeared,  that 
however  willing  thf  learned  Lord  might  be 
to  adjudicate,  the  parties  had  no  great 
fancy  for  Ins  opinion,  and  on  Friday  the 
2 1  St  of  November  he  positively  made  his 
last  appearance,  and  took  leave  of  the  Bar. 
This  being  done,  we  willingly  withdrew  our 
attention  from  him ;  when,  to  our  utter  sur- 
prise, we  were  informed  by  the  usual  public 
channels  that  he  had  actually  applied  to  the 
present  Lord  Chancellor  to  be  made  Chief 
Baron  of  the  Exchequer,  offering  to  perform 
its  duties  for  the  amount  of  his  retiring  al- 
lowancp  of  5,000/.  a-year,  and  his  ex- 
penses, on  the  pretext  of  his  saving  the 
country  this  sum,  by  earning  it  as  a 
Judge.  Now"  Mr.  Cobbett  has  frequently 
told  the  readers  of  his  Register,  that  he 
knows  a  man  who  will  do  the  duties 
of  the  monarch  of  tins  country  for  300/. 
a-year  ;  and  we  have  no  doubt  that  the  per- 
son referred  to  would  be  equally  ready  to 
perform  the  duties  of  Chief  Baron  for  the 
same  sum ;  so  that,  if  the  mere  saving  to  the 
country  is  to  be  the  object,  Mr.  Cobbett's 
man  beats  Lord  Brougham  hollow.  Which 
of  the  two  would  be  most  fit,  in  other  res- 
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pects^  for  the  latter  office,  we  have  no 
means  of  deciding.  It  has  been  rconttrked 
of  Lord  Brougham,  by  a  wk  of  ^e  day, 
"  that  it  was  a  pity  he  did  not  know  a  little 
law,  for  he  would  then  know  a  little  of 
every  thing/*  But  until  this  little  is  ac- 
quired, we  confess,  on  the  score  of  econo- 
my, we  are  inclined  to  prefer  Mr.  CJobbett's 
man  at  300/. 

To  speak  gravely,  we  cannot  bcKeve  that 
Lord  Brougham  ever  supposed  himself  that 
his  offer  would  be  taken.  His  motive,  we 
conceive,  for  making  it,  was  that  he  might 
make  a  speech  about  it,  and  that  when  it  is 
objected  to  him.  that  he  has  increased  his 
retiring  allowance  to  5,000/.,  he  may  have 
the  answer  ready,  that  he  was  willing  to 
have  worked  for  it,  if  the  Ministry  would 
have  let  him.  We  are  much  mistaken  if 
his  application  be  attended  to. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARUAMENT,  1834. 

No.  XII. 


THB  ACT  TO  FACILITATE   BXCHANOES  IN  COM- 
MON riBLDS. 

4&6W.4,c.30. 

This  act  facilitates  the  exchange  of  pieces  of 
land  lying  intermixed  in  common  fields,  for 
other  pieces  of  land  lying  therein,  or  being 
part  of  the  inclosed  lands  in  the  same  or  any 
adjoining  paribh;  and  it  enacts  (s.  1.)  that 
from  and  after  the  passing  of  this  act  any  per- 
son who  shall  he  seraed  or  possessed  of  or  en- 
titled in  possesstou  to  any  land  in  any  common 
field,  as  tenant  in  fee  simple,  or  in  fee  tail, 
general  or  special,  or  for  life  or  lives,  or  by  the 
curtesy  of  England,  or  for  any  other  estate  of 
freehold,  or  for  years  determinable  on  any  life 
or  lives,  or  for  any  term  of  years  whereof  one 
4iandred  years  shall  be  unexpired,  and  for  the 
guardian,  trustee,  feoffee  for  charitable  or 
other  uses,  husband,  or  committee  of  such 
person  who  at  the  time  of  making  any  ex- 
change authorized  by  this  act  shall  be  an  in- 
fant, idiot,  lunatic,  or  feme  covert,  or  under 
any  other  disability,  may  by  such  deed  and  with 
such  consent  as  nereinafter  mentioned  grant 
and  convey  such  land  or  any  part  thereof  to 
^ny  ether  person  in  lieu  of  and  in  exehange 
for  any  other  land,  whether  lying  in  the  same 
4>r  any  other  common  field,  or  for  any  inclosed 
land  lying  within  the  same  or  any  adioining 
parish,  and  to  accept  and  take  from  such  other 
person  any  land  in  lieu  of  and  in  exchange  for 
the  land  in  such  common  field.  And  by  s.  2, 
any  person  who  shall  be  seised  or  possessed  of 
or  entitled  in  possession  to  any  land  which  it 
may  be  desirable  to  exchange  fur  the  land  in 


I  such  common  field,  whether  such  person  sfiall 
be  tenant  in  fee  simple,  •r  im.  fee  tail,  general 
or  spoelal,  or  for  life  or  Kvos,  ar  by  the  curtesy 
of  England,  or  for  any  o^er  estate  of  freehold, 
or  for  years  determinable  on  any  life  or  lives, 
or  for  any  term  of  years  whereof  one  hundred 
years  shall  be  unexpired,  and  for  the  guardian, 
trustee,  feoffee  for  charitable  or  other  uses, 
husband,  or  committee  of  such  person  who 
shall  be  an  infant,  idiot,  lunatic,  or  feme 
covert,  or  under  any  other  disability,  inay  con<> 
sent  and  agree  to  such  exchange,  and  grant 
and  convey  such  land  to  the  person  proposing' 
to  make  such  exchange  in  lieu  of  and  m  ex- 
change for  the  land  lying  in  such  common 
field,  subject  to  the  provisions  hereinafter  con- 
tained. 

But  it  is  provided  that  the  land  given  in  ex- 
change by  persons  having  limited  interests  i» 
to  be  of  equal  value  with  the  lands  taken. 
(s.  3.)  If  the  exchange  be  made  by  any  per- 
son having  only  a  liuiited  interest,  ^r  beln^ 
under  disability,  the  consent  of  the  person 
next  in  remainder  is  to  l>e  obtained ;  and  In 
case  the  person  next  in  remainder  should  be 
under  disability  <«.  4.)  tlie  guardian,  «r  hus- 
band, or  commltue  of  such  person  may  con- 
sent to  such  exchange. 

The  oonseut  of  the  patron  and  bishop  is  ne* 
cessary  for  exchange  of  land  held  in  right  of  a 
church,  (s.  5.) 

The  draft  d^d  of  exchange  is  to  be  si^ed 
or  sealed  by  the  ecclesiastical  person  or  cor« 
poratiott  oonseating.  (s.  6.)  And  the  excfaaage 
IS  to  be  made*  in  the  form  ^en  in  ike  scbeddb 
Jo  the  act.  (s.  7.) 

'i  In  ease  of  copyholds,  the  deed  of  exchange 
is  to  be  enterecT  on  the  court  rolls,  (s.  8.) 

The  fees  to  stewards  are  regulated  by  s.  9. 

In  case  of  church  hinds,  the  deed  is  to  be 
entered  in  the  nropcr  ecclesiastic^  registiy. 
(s.  10.)  And  ofiee  capies  of  instnuaeats  de- 
posited in  the  raristiv  arc  to  he  evidence. 
(8.14.) 

The  draft  of  die  intended  exchange  is  to  be 
deposited  with  the  clerk  of  the  peace,  and 
notice  thereof  is  to  be  inserted  in  some  news- 
paper circulating  in  the  county,  (s.  12.) 

rersons  having  any  objections  are  to  deposil 
them  with  the  clerk  of  the  peace  withia  a  cer- 
tain time.  (s.  13.) 

And  fees  are  to  be  taken  by  .clerks  of  the 
peace,    (s.  14.) 

The  clerk  of  the  peace  is  to  cause  the  draft 
deed  to  be  laid  before  a  judge  of  assize,  who 
shall  appoint  a  barrister  to  consider  the  same. 
(s.  15.) 

And  the  barrister  may  summon  witnesses ; 
and  false  tiivearinjj^^  is  made  fjeijury.  (s.  16.) 

The  barrister  is  to  examine  witnesses,  and 
determine  objections  (s.  17) ;  and  after  inquiry 
the  barrister  is  to  certify  as  the  case  may  be. 
(8.  18.) 

The  barrister  may  allow  or  insert  a  pro- 
vision in  such  exchange  for  the  payment  ia 
money  of  such  difference  in  vstae :  provided 
always,  that  no  exchange  shidl  he,  nM^dcunder 
the  authority  of  this  act  in  which  there  shall  be 
a  difference  of  more  than  one^fifth  part  in  the 
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mlM  of  die  laads  proposed  to  be  exchanged. 

The  eertiflcftte,  wkli  drafudeed,  is  to  be  kdd 
before  tbe  iudge,  wko  shall  make  order  there- 
upon i  and  the  jodse  may  institiite  further  in- 
qoirv  if  he  shaU  think  proper.  («.  20.) 

The  barrister  shall  further  certify  to  the 
3*^4?^  ^  whom  and  in  what  proporlions  the 
costs  and  charges  of  sueh  proceeding  relaiive 
to  sarh  ag-reement  ought  to  be  borne,  and 
tKereupoa  the  said  judge  shall  make  such 
order  for  payment  of  such  coats  and  charges  as 
li«(  may  think' rif{ht:  provided  always,  that  in 
th^  ease  of  any  dSsagreement  respecting  the 
amount  of  such  costs,  such  costs  shall  lie  taxed 
by  the  master  or  secondary  of  the  Court  of 
King's  Bench,  (s.  21.) 

Every  barrister  before  whom  anv  inquiry 
shall  be  had  under  the  authority  of  this  act 
■hall  be  entitled  to  be  paid  at  the  rate  of  five 
gidneas  for  every  day  that  he  shall  be  em- 
ployed  in  making  snch  inquiry,  over  and  above 
Ms  travelling  and  att  other  expenses;  and 
enfy  such  baivister  shall  after  the  termination 
of  sneh  inquiry  transmit  a  statement  of  the 
number  of  days  dnring  which  he  shall  have 
been  employed,  and  an  account  of  the  travel- 
vellfaig  SM  all  other  expenses  incurred  by  liim 
in  respect  of  snch  employment^  to  the  jndge 
by  whom  he  shall  hove  been  appointed,  or,  in 
case  of  the  death  or  illness  or  retirement  of 
sneh  judge,  to  any  other  judge  of  the  superior 
Genrts  o?  Reeora  at  Westminster,  who  shall 
escamine  and  allow  the  same,  or  so  much  or 
such  parts  hereof  as  he  shall  see  fit ;  and  the 
same  when  so  allowed  shall  be  paid  in  the' 
same  manner  as  the  other  costs  and  charges  in- 
ddenf  to  such  exchange  are  hereinbefore  dfi*> 
reefed  to  be  paid:  provided  always,  that  if 
more  timn  one  case  of  exchange  shaH  be  re- 
ferred to  the  same  barrister,  the  remuneration 
to  sneh  barrister  shall  not  be  cumulative,  but 
shaH  be  considered  as  fixed  for  the  day  and  not 
for  the  case.  (s.  22.) 

Money  paid  for  equality  of  exchange  when 
Uie  party  entitled  to  the  same  is  under  dis- 
MStj,  shall  be  paid  into  the  Court  of  Chan- 
eery,  (a.  23.) 

T%e  lands  given  in  exchange  are  to  he 
exonerated  from  the  uses  affecting  them  at  the 
time,  and  to  become  subject  to  such  uses  as 
affected  the  Unds  taken,  (s.  24.) 

And  i^r  exchange  party  is  not  to  be  evict- 
ed. (8.  26.) 

'  The  otiMV  sections  are  merely  of  a  formal 
nature ;  and  in  the  schedule  to  tne  act  is  given 
a  form  ci  exchange. 


PRACnCAL  POINTS 

OP  GENERAL  INTEREST. 

No.  LXX. 


TRCSTBS. 

Some  doubt  has  frequently  occurred  in  what 
oaaea  a  trustee  may  be  appointed  under  the  1 1 
G.  4,  and  1 W.  4,  c.  60,  (which  see  stated  f«il1y 


1 L.  0. 49—52,)  without  a  reference  to  the  Mas 
ter.  Two  cases  on  the  point  have  been  recently 
reported  by  Mr.  Simons. 

In  the  first  of  these,  es  parte  Shick,  6  Sim. 
281,  where  the  petitioner  was  the  only  person 
interested  in  the  trust  property,  the  Hce  Chnn^ 
cHior  appointed  a  new  trustee  to  convey, — it 
appearing  that  the  old  trustee  had  gone  to 
settle  in  America, — without  a  reference  to  the 
Master.  However,  in  a  subsequent  case,  the 
same  learned  Judge  said  that  he  had  con- 
versed with  Che  L<frd  Chnncellor,  and  that  they 
were  both  of  opinion  that  he  had  no  jurisdic* 
tion  under  the  act  to  make  any  order  in  cases 
of  lun*ttic  trustees,  or  mortgagees,  beyond  di- 
recting the  reference  to  the  Master  in  the  first 
instance.    Anon,,  5  Sim.  322. 


JURISDICTION  OF  THE  CENTRAL 
CRIMINAL  COURT. 


The  following  extracts  from  the  Charge  of  the 
Recorder  of  London  to  the  Grand  Jury,  at  die 
commencement  of  the  Sessions  on  Monday  the 
24th  of  November^  may  be  useful  to  our 
readers,  on  the  extent  of  the  jurisdiction  of 
the  new  Criminal  Court. 

The  jurisdicHon  of  the  Court,  as  now  con* 
stituted,  not  only  embraced  the  whole  of  Lon-> 
don  and  the  county  of  Middlesex,  but  con- 
siderable portions  of  the  counties  of  Kent, 
Essex,  and  Surrey.  The  2d  section  of  the  act 
speciHed  more  particularly  the  jurisdiction  to 
be  exercised  by  the  Court,  and  the  od  enacted 
that  the  district  situated  within  the  limits  of 
the  jurisdiction  thereinbefore  established  should 
be  deemed  and  taken  to  be  in  all  cases  tried 
before  the  said  justices  and  judges,  one  county 
for  all  the  purposes  of  venue,  local  description, 
trial,  judgment,  and  execution,  if  not  otherwise 
in  the  aei  specially  provided  for.  Those  parts 
of  Kent,  Essex,  and  Surrej  which  the  Legisliw 
ture  intended  to  include  within  the  jurisdiction 
of  the  Court  there  established,  consisted  of 
certain  parishes  situate  in  those  conntics,  and 
particularly  named  in  the  act,  the  Legislature 
thus  being  guided  in  the  local  limits  by  pnro* 
chittl  boundmrke.  In  a  great  variety  of  <:ases 
the  locality  in  which  die  offence  charged  was 
dleged  to  nave  been  committed  would  not  be 
very  material.  In  trials  where  offences  were 
charged  to  have  been  committed  in  counties  at 
large,  die  law  held  that  if  the  offence  were 
committed  within  a  certain  distance  of  the 
boundary  of  such  connty,  it  was  cognizable  by 
the  court  of  oyer  and  terminer  liolden  for  that 
county ;  here  however  was  the  case  of  a  conn, 
ty,  as  it  were,  aitificialiy  created,  and  he 
thought  it  would  be  the  safer  course  for  them 
not  to  be  governed  by  the  practice  respecdng 
counties  generally,  but  stncdy  to  limit  their 
proceedings  under  the  act  to  the  preeiee  l^atl 
bounditro  stated  in  the  teards  of  the  aei  iUei/f  it 
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would  accordingly  be  their  duty  to  inquire  into 
the  locality  of  every  offence  which  mif|rbt  be 
brought  under  their  consideration,  and  ascer- 
tain, where  necessary,  the  exact  limits  of  the 
parish  wherein  it  was  charged  to  have  been 
committed. 

The  5tb  section  was  one  very  necessary  to 
the  efficacy  of  the  act ;  it  enabled  "  His  Ma- 
jesty, by  and  with  the  advice  of  his  Privy  Coun- 
cil, from  time  to  time,  to  order  and  direct  in 
what  gaol,  house  of  correction,  or  other  pri- 
son, being  within  the  limits  of  this  act,  any 
person  or  persons  charged  with,  or  convicted 
of,  offences  committed,  or  alleged  to  have 
been  committed,  within  the  limits  of  this  act, 
shall  be  imprisoned  or  kept  in  custody,"  givintr 
full  power  to  judges,  justices  of  the  peace,  and 
all  other  maeristrates  acting  within  the  limits 
of  the  prescribed  dbtrict,  so  to  commit  to  such 
prison.  There  could  be  no  doubt  that  many 
persons  mia^ht  now  in  strictness  of  law  be  com- 
mitted to  Newgate.  The  section,  however,  to 
which  he  then  referred,  enabled  the  Crown  to 
make  provision  that  no  one  gaol  should  be 
crowded  to  excess ;  and  moreover,  the  Crown 
could  not  only  direct  the  gaols  within  the  new 
district  to  which  parties  accused  might  in  the 
first  instance  be  committed,  but  that  in  which 
their  sentence,  if  it  should  be  one  of  imprison- 
ment, might  be  executed,  and,  if  of  a  different 
nature,  in  which  they  might  be  detained  until 
such  sentence  could  be  carried  into  full  effect. 

By  the  6th  and  7th  sections  provision  was 
made  for  enabling  the  Crown  to  airect  the  im- 
prisonment in  the  General  Penitentiary  at  Mill- 
bank  of  any  offender  who  might  be  sentenced 
by  the  Central  Criminal  Court  to  any  term  of 
imprisonment.  Thus  it  was  expected  that  an 
opportunity  would  be  afforded  for  acting  upon 
a  uniform  system  with  regard  to  secondary 
punhhmentt,  or  rather  for  trying  experiments 
on  an  extended  scale  in  that  most  interesting 
department  of  the  criminal  law,  the  object  of 
which  was  to  prevent  crime  by  the  force  of 
example,  and  by  the  reformation  of  criminals. 
He  need  scarcely  add,  that  the  Penitentiary  at 
Millbank  was  much  better  suited  for  that  pur- 
pose than  any  other  prison  within  the  district 
which  had  been  created  upder  the  act. 

There  were  two  provisions  contained  in  the 
Idth  and  the  17th  sections,  which,  though 
placed  apart  in  the  act,  must  be  construed 
together.  The  former  of  these,  the  13th,  en- 
acted that  "  no  bill  of  indictment  for  any  mis- 
demeanour, other  than  peijury  or  subornation 
of  perjury,  which  can  or  may  be  presented  to 
the  grand  jury  at  any  sessions  of  the  peace  for 
the  said  city  of  Westminster  and  borough  of 
South wark,  and  counties  of  Middlesex,  Kent, 
and  Surrey,  respectively,  in  which  such  mis- 
demeanour was  comtnitted,  or  alleged  to  have 
been  committed,  shall  be  presented  to  the 
grand  jury  to  be  summoned  under  the  authority 
of  tMs  act,  unless  the  prosecutor,  or  other  per- 
son presenting  such  indictment,  shall  have  been 
bound  by  recognizance  to  prosecute  or  give 
eWdence  at  the  sessions  to  be  held  under  the 
authority  of  this  act  against  the  person  or  per- 
sons accused  of  such  misdemeanour,  or  unless 


such  person  or  persons  accused  shall  hare 
been  committed  to,  or  detained  in  custody,  or 
shall  be  bound  by  recognizance  to  appear  at 
the  said  sessions,  to  be  held  under  authority  of 
this  act."    Those  were  the  words  of  the  I3th 
section ;  but  the  17th  limited  the  powers  of  the 
quarter  sessions  to  the  trial  of  certain  offences, 
and  expressly  restnuns  the  justices  assembled 
at  such  sessions  from  trying   certain   other 
offences.    Now,  the  result  of  that  would  be, 
that  in  some  of  the  cases  where  the  magistrates 
neglected  to  bind  over  the  proeecuton,  the 
quarter  sessions  would  be  without  Jurisdicdosu 
and  the  bill  could  not  come  before  the  grand 
jury  at  the  Central  Criminal  Court  otherwise 
than  by  a  circuitous  and  inconvenient  process. 
And  it  was  to  be  recollected,  that  the  number 
of  offences  which  the  quarter  sessions  were  re- 
strained from  trying  was  by  no  means  insi^- 
nificant:  they  could  not  try  conspiracies,  or 
assaults  with  intent  to  commit  a  felony,  nor 
penury,  nor  a  variety  of  offences  connected 
with  the  coin  of  the  realm.    He  mentioned 
these  things  for  the  purpose  of  showing  the 
predicament  in  which  they  were  placed  by  the 
operation  of  these  two  sections  of  the  act,  and 
that  they  might  be  made  aware  that  dela^  and 
inconvenience  must  arise  from  the  practice  of 
not  binding  parties  over  to  prosecute.    When 
that  precaution  was  omitted  in  the  cases  to 
which  he  had  been  alluding,  either  the  offenders 
must  be  held  to  bul,  or  a  warrant  issued  for 
their  apprehension,  or  the  bills  must  be  trans- 
mitted from  the  quarter  sessions.    All  that, 
however,  might  be  obviated  by  the  magistrates 
binding  the  prosecutors  over  without  delay. 

Another  feature  of  the  act  was,  that  indict- 
ments under  it  might  be  removed  by  certiorari 
or  writ  of  habeas  corpus.  By  the  19th  section, 
justices  at  quarter  sessions  might  deliver  over 
indictments  found  at  such  quarter  sessions  to 
the  judges  of  oyer  and  terminer  and  general 
gaol  delivery,  to  be  tried  under  the  authority  of 
the  new  act  "  in  the  same  manner  and  to  all 
intents  and  purposes  as  the  said  justices  of  the 
peace  might  do  if  the  said  court  of  oyer  and 
terminer  and  gaol  delivery  was  holden  in  the 
county  where  such  indictments  or  presentments 
were  found  or  taken.''  The  2l8t  section  pro- 
vided that  sessions  of  the  peace  were  not  to  be 
affected  by  sessions  holden  in  pursuance  of 
that  act. 

llie  Central  Criminal  Court  would  also  exer- 
cise a  jurisdiction  over  offences  committed  on 
the  hi^li  seas,  but  the  commissioners,  in  the 
trial  of  such  offences,  wcmld  be  assisted  by  the 
Judge  of  the  Admiralty  Court  and  by  the  Dean 
of  the  Arches,  who,  trom  their  acquaintance 
with  that  department  of  the  laws  which  applied 
to  offences  committed  on  the  high  seas,  might 
be  supposed  better  qualified  than  any  of  the 
other  commissioners  to  pronounce  an  opinion 
upon  any  legal  question  that  might  arise. 

The  act  contained  several  minor  prorisionsy 
to  which  he  had  not  thought  it  necessary  more 
particularly  to  advert;  amongst  .the  rest,  the 
power  with  which  the  Court  was  invested  of 
determining  the  amount  of  expenses  payable 
to  prosecutors. 
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There  was  one  circumstance  to  which  he 
would  also  advert:  it  was,  that  the  new  act  did 
not  affect  the  counties  of  Kent,  Essex,  and 
Surrey  in  those  parts  without  the  districts  over 
which  the  Central  Criminal  Court  had  juris- 
diction,  for  they  would  be  included  in  the 
Home  Circuit,  as  heretofore. 


DOUBTS  ON  THE  NEW  STATUTES. 


APPORTION MBNT  OF  RENTS. 

1  cannot  agree  with  your  correspondent 
S.  W.  S.  (vol.  8,  p.  460)  on  the  above  subject, 
as  I  do  not  think  the  act  is  so  badly  penned  as 
he  would  make  it.  Previous  to  the  late  act,  a 
rig-kt  was  wanting  to  an  apportionment  of 
rent,  &c.,  noi  a  remedy,  as  that  existed.  I 
shall  merely  refer  generally  for  a  collection  of 
the  cases  on  apportionment,  to  1  Swan^.  338, 
n  ;  and  3  Evans's  Statutes,  1st  ed.  738^  n.  Such 
bdog  the  case,  I  do  not  see  what  else  the  Le- 
gialiuure  had  to  do  more  than  declare  a  right 
to  an  apportionment;  and  the  moment  that 
was  done,  the  remedy  followed.  Now  S.  W.  S. 
would  quarrel  with  the  act,  and  say,  that  in  the 
ease  of  an  annuitant  dying  in  the  middle  of  the 
half  year  (his  death  putting  an  end  to  his  in- 
terest), his  representatives  could  not  recover 
an  apportionment,  as  the  wording  of  the  act 
prevented  it.  I  do  not,  I  confess,  see  how  the 
act  could  have  been  clearer  and  more  concisely 
drawn  than  it  is;  provision  is  made  that  ap- 
portionment shall  take  place,  and  that  every 
such  person  entitled  to  an  apportionment  of  a 
continuing  rent,  &c.  shall  have  such  and  sucU 
remedy,  as  there  hud  down:  why  it  should 
make  provision  for  that  case  which  did  not 
require  provision,  1  cannot  see.  Let  any  one 
read  hair  of  the  second  section,  and  he  ^villsay, 
bere  is  provision  for  every  kind  of  i^portion- 
ment :  then  steps  in  the  Legislature,  and  says. 
It  would  be  hard  upon  those  having  to  pay  the 
apportionment,  in  the  case  of  a  continuing 
rent,  &c.,  to  have  to  pay  it  sooner  than  they 
otherwise  would  if  the  event  causing  appor- 
tionment had  not  happened,  so  we  will  provide 
for  that  event  I  and  accordingly  they  have  done 
00,  in  a  very  concise  form.  It  is  nothing  more 
than  saying,  I  give  you  all  my  property,  save 
00  mucn.  No  one  would  argue  that  this  saving 
destroyed  the  original  gift. 

XZCHAN6B  OF  LANDS  IN  COMMON  FIELDS. 

I  cannot  agree  with  S.  W.  S.,  that 
the  land  to  be  taken  in  exchange  lyin^  in  a 
common  field  may  be  anywhere  than  m  the 
same  or  aj^oining  parish.  By  the  grammatical 
cottstmction  of  the  sentence  (setting  aside  the 
aid  of  the  preamble),  the  common  field  land 
most  be  in  the  same  or  the  adjoining  parish. 
The  sentence  amounts  to  this — ^.  B,  shall 
GOnver  to  C  />.  land  in  lieu  of  other  common 
field  mod  or  inclosed  land  in  the  same  or  ad- 
jmaing  parish.  By  giving  this  another  half 
liQfi^s  perusal,  S.  W.  8.  wUl,  I  think,  find  that 
he  hat  mijustly  abused  the  drawer  of  this  act. 

M. 
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ASSIGNMENT   DT   BANKRUPT. 

Smith  v.  Smith,  2  C.  &  M.  231 ;  8  L.  O.  327. 

My  object  in  noticing  the  present  and  other 
cases  is,  to  show  how  fa?  the  more  recent  cases 
on  this  subject  are  at  variance  with  the  opinion 
of  an  eminent  counsel,  now  no  longer  at  the 
Bar.  but  whose  opinion  is  considered  as  vidu- 
able  as  any  judgment. 

The  first  case  I  shall  refer  to  is  Dearie  v. 
//er//,  3  Russ.  1.  There  a  party  being  entitled 
to  a  life-interest  in  certain  funds  in  the  hands 
of  trustees;  assigned  the  same  to  a  third  party, 
but  no  notice  of  such  assignment  was  given  to 
the  trustees,  previous  to  a  payment  of  half  a 
year's  interest,  which  they  made  to  a  second 
assignee,  who  had  given  them  notice  so  to  do. 
The  bill  was  filed  by  the  first  assignee  against 
the  second,  who  rehed  upon  his  having  given 
the  first  notice  to  the  trustees,  and  this  notice 
was  held  by  Sir  Thomat  Plumer  to  give  the  se- 
cond assignee  the  priority, — on  the  principle 
that  the  first  assignee  had  l>een  negligent,  and 
in  consecfuence  thereof,  third  parties  nad  been 
involved  m  transactions  which  could  not  have 
taken  place,  if  the  first  purchasers,  by  omitting 
to  communicate  their  claims  to  the  legal  hold- 
ers of  the  fund,  had  not  put  it  out  of  the  power 
of  those  l^al  holders,  though  acting  with  per- 
fect fairness  and  honesty,  to  represent  to  the 
subsequent  purchaser  the  true  state  of  circum- 
stances. The  main  case  relied  upon  was  that 
of  fFrisrht  v.  f^ord  Dorchester,  3  Russ.  49,  n. 
upon  which  case  Sir  T.  Plumer  thus  expresses 
himself : — "  Though  a  qualified  and  condition- 
al determination,  and  made  without  prejudice 
to  a  final  decision,  yet,  considering  the  known 
habits  and  caution  of  the  great  Judge  (Lord 
Eldon)  by  whom  that  interlocutory  order  was 
pronounced,  and  weight  due  even  to  the  first 
impressions  of  his  Lordship,  is  entitled  to  con- 
siderable authority.  The  puisne  incumbraikcer 
was  not  put  into  permanent  possession  in  that 
case  by  a  power  of  attorney  to  receive  the  di- 
videods,  more  than  by  actual  payment  of  the 
current  interest  in  the  present  case,  and  a  pro- 
mise of  regular  payment  in  future." 

In  the  case  of  itwerUge  v.  Cuvper,  3  Russ. 
30,  the  circumstances  were  the  same  as  the 
last  case,  and  received  a  like  decision  from  the 
same  learned  Judge. 

Both  cases  afterwards  came  by  way  of  ap- 
peal before,  and  were  atbrmed  by.  Lord  Lynd- 
hum.    See  3  Russ.  38,  48. 

Before  mentioning  the  opinion  aboye  alluded 
to,  I  shall  first  mention  a  case  of  a  like  nature, 
which  came  before  Sir  Thomas  Plumer,  when 
Vice  Chancellor,  in  1814.  The  case  is  that  of 
Cooper  V.  Fynmore,  3  Russ.  60 ;  in  which  case, 
a  party  entitled  to  the  interest  of  a  trust  fund, 
assigned  the  same  to  a  third  party,  but  no  no- 
tice was  given  to  the  trustees.  A  second  as- 
signment afterwards  took  place,  of  which  no- 
tice was  duly  given  to  the  trustees.  On  a  bill 
filed  by  the  first  assignee.  Sir  Thomae  Plumer 
said,  that  "  mere  neg-leci  Qi  notice  was  not 
H3 
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tufficient  to  pNOStpone  him.  In  order  to  deprive 
faim  of  his  priority,  it  was  neceiisary  that  there 
bhould  be  such  laches  as,  in  a  Court  of  Equity, 
amounted  Xo  fraud. 

The  case  of  H^righi  v.  Lord  Dorcheitcr,  (a 
note  of  which  will  be  found  3  Russ.  49,)  a 
party  entitled  to  a  life-interest  in  trust-funds^ 
assigns  his  interest,  but  no  notice  was  given  to 
the  trustees.  On  a  second  assignment  being 
made,  application  was  made  to  tiie  trustees, 
who  gave  the  second  assignee  a  power  of  at- 
torney to  receive  the  interest.  Lord  Eldon 
dissolved  an  injunction  obtained  by  the  first 
assignee  aguuist  the  second  assignee,  to  pre- 
vent the  transfer  of  the  stock  and  payment  of 
the  dividends  to  the  second  assignee,  on  the 
second  assignee's  giving  security  to  refund,  in 
case  the  pumt  should  be  decided  against  him. 
Mr.  Btfll  was  counsel  for  the  second  ai^siirnec 
in  this  case,  and  therefore  what  he  urged  then 
(1808)  in  his  favour  may  be  set  down  as  the 
mere  arguments  of  counsel.  Within  this  year, 
however,  I  was  present  with  him  at  the  lute 
Lord  Chief  Baron's,  and  in  the  course  of  con- 
versation, he  said,  that  the  Court  of  Chsncery 
had  come  to  a  decision  which  could  not  t>e 
supported  either  on  principle  or  precedent, 
and  that  Sir  TAomai  Plumer  had  quite  mis- 
taken  the  case  before  Lord  Eldon,  in  suppos- 
ing it  to  be  in  favour  of  his  view  of  the  case. 
He  stated,  that  in  fFright  v.  Lord  Dntch^'fter^ 
Lord  Eldon's  opinion  turned  upon  thin :  viz. 
that  the  power  of  attorney  from  the  trustees  to 
the  second  assignee  was  tantamount  to  a  trans, 
fer  of  the  fund,  which  tmstees  might  always 
do,  if  before  transferring  they  did  not  receive 


applies  to  the  person  thas  named,  who  for  the 
first  time  is  informed  that  he  is  a  trustee,  but 
who  at  once  says  lie  will  not  act — (this,  I  ad- 
mit, is  an  extreme  case ;  but  I  maintain  tbe 
case  of  Smtih  v.  Smfih  wUl  bear  me  out) — the 
notice  thus  given  will,  however,  be  sufficient. 
To  show  that  Smith  v.  Smith  would  support 
this,  suppose  that  the  trustee  in  that  case  (who 
was  stated  to  be  not  the  acting  trustee)  had 
died  after  receiving  the  cursory  notice,  and 
after  his  death  a  second  purchaser  had  applied 
to  the  surviving  trustee,  who,  having  no  Know- 
ledge of  his  co-trustee's  conscience,  and  hav- 
ing no  knowledge  himself  of  the  first  purchnA- 
er's  claim,  allows  the  second  assignment,  and, 
on  tl)e  falling  in  of  the  property,  assigns  it  ae- 
cordinglv :  in  such  case  he  would  be  justified 
in  so  doing*.  In  Smith  v.  Smith,  the  fact  was 
in  favour  of  the  first  assignee,  by  the  trustee 
living  unUl  he  was  asked  the  question  whether 
he  had  notice ;  but  even  supposing  a  written 
notice,  how  often  and  how  easily  may  snch 
things  be  lost  in  the  constant  change  of  trus- 
tees,'—  power  for  changing  being  constantly 
inserted  in  settlements, — and  a  moment's  con- 
sideration tells  us,  that  this  bit  of  paper,  or 
this  verhfd  communication,  as  now  decided,  is 
the  main  and  only  evidence  of  title.  If  tbe 
honesty  of  parties  be  not  sufficient  in  such  a 
case,  why  not  introduce  some  legislative  mea- 
sure to  protect  parties,  instead  of  leaving  the 
title  to  a  great  portion  of  property  dependant 
upon  the  uttering  of  a  few  words  to  an  indif- 
ferent person  ? 

I  am  inclined  to  think  that  Lord  Lyndhurst^s 
decision  in  Swlth  V.  Smithy  is  a  retrograde  step 


notice  of  a  prior-dated  incumbrance,  without  t  from  his  decision  in  the  cases  before  mention 


considering  whether  the  first  or  second  assig 
nee  first  gave  them  notice. 

With  this  opinion  of  so  eminent  a  man, 
coupled  with  the  case  first  decided  by  S\r  7%o- 
mas  Piumer,  it  may  be  as  well  that  trustees 
should  pause  before  they  act,  although  I  am 
^villing  to  admit  that  Sir  Them&s  Plumer  went 
very  fuUv  into  the  merits  of  the  case ;  but  if  it 
can  be  shewn  that  he  first  relied  upon  having 
Lord  Eldvn't  opinion  in  his  favour  (and  that 
such  was  the  case  may,  I  think,  be  collected 
from  bis  having  first  <(ccided  to  the  contrary, 
before  he  knew  of  the  case  of  ff^riffhi  v.  I^rd 
Ditrehesier,  it  may  make  a  great  deal  of  differ* 
cnce  in  the  scale ;  as,  I  think,  all  must  admit, 
that  the  opinion  of  one  so  powerful  in  Equity 
would  go  a  great  way  in  forming  a  test 
whereby  to  make  the  other  cases  bear  out 
the  position.  The  principle  established  by 
these  cases  goes  far  beyond  any  that  has  hither- 
to existed  in  Equity,  viz.  that  neirlij^fieey  in- 
stead of  fraud,  (which  has  hitherto  been  the 
principlej  shall  postpone  a  prior  incumbran- 
cer. 

Again,  it  is  adding  a  clog  to  the  raising  of 
money  generally  on  trust  funds,  as  it  very  often 
happens  thatit  is  difficult  to  find  out  m  whom  the 
funds  are  vested, — as  from  the  death  of  trustees, 
or  where  tlicy  refuse  to  act.  It  often  happens  (I 
say  often,  as  Icanspeak  to  several  instances)  that 
parties  are  named  trustees  without  their  know- 
ledge; and  supposing  oncof  these  cases:— a  party 


ed ;  as,  if  so  trifling  a  notice  be  sufficient  to 
protect  a  purchaser,  the  next  decision  must  be 
m  favour  of  no  notice  being  requisite. 

M. 


SUGGESTIONS  FOR  THE  IMPROVE- 
MENT OF  THE  LAW. 


Te  the  Editor  of  the  Legyii  Ohserver. 

Sir, 
Allow  me  to  propose  a  new  class  of  8ubj[ect8, 
to  be  continued  permanently  in  your  highly 
useful  periodical, — "  Suggestions  for  the  im- 
provement of  the  Law,"— to  be  from  time  to 
time  furnished  by  your  correspondents  (or 
yourself),  but  of  the  fitness  of  which  for  inser- 
tion you  should  be,  of  course,  the  sole  arbiter. 


*  Admitting  the  correctness  of  this  position, 
it  would  be  much  stronger  than  the  party 
taking  the  security  saying  to  an  indifferent 
trustee,  *'  1  have  been  advancing  A,  B,  money, 
but  am  secured  by  his  assignment  of  trust 
property."  If  the  trustee  was  unconscious  of 
being  a  trustee  oi  A,  B.%  he  might  uncon- 
sciously swear  to  having  recetted  no  notice, — 
as,  at  the  time,  such  remark  might  pass  from 
his  memory  like  any  ordinary  topic  of  the  day. 


Selections  from  Correspondence, 
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H  tMkett  me  that  from  bticIi  a  source  very 
beneAcial  results  must  ari8e,  for  vahiaMe  ideas 
soQWtidies  occur  to  individuahr  wbich  they  have 
at  pjreseirt  no  adequate  means  of  recording,  or 
msdung^  known  to  those  who  are  m  a  sitnation 
ta  turn  them  to  goott  account.  It  seems  not 
unlikeiy  tftet  many  communications  may  be 
made  to  you  of  no  value ;  these  you  would 
pads  over  ;  or  you  may  think  it  right  to  give  in- 
sertton  to  some  such,  for  the  s&e  of  proving 
them  i  Imt  this  wiH  not  detract  from  the  gene- 
ral utilify  of  the  pfam^  which,  I  repeat,  h  cal- 
culsaed  to  be  of  immense  advantage,  forming  a 
tamffKzine  and  record  of  hints  ana  suggestions 
from,  wbich  may  be  deduced  and  matured  the 
moct  valuacble  amelioration  of  our  legal  system. 
I  benr  to  submit  the  following  by  way  olf  com- 
mencement. 

SMALL  LftQACTKB, 

1.  A  common  law  remedfy  shoald  be  pro^ 
iMe4  %m  FMovery  of  legaeie»^  and  undet  dOf. 
to  ho  tried  before  the  sheiiffl  unless^  4^c,  as  in 
case  of  an  ordinary  debt.  Great  vexation  and 
injuailee  ofteft  arises  to  legatees  from  the  dif- 
Mlty  •f  their  rtuMdy  ia  ease  of  io^^ie^  wkh- 
held.  And  the  Courts  of  Eqp\ty  should  also 
be  invested  with  a  tummmy  power  to  enforce 
Bafment  of  legadea  kt  cases  where  a  oommoa 
laia  oclie»  nu|^t  not  be.  efiEectnal. 

navEHViNo  wAan  »r  TEWAms. 

%  A  twnaiary  power  shmM  be  gfvea  where 
tiimpffiaeil^  tenant  ploughs  u^ahsadowhind, 
or  com  mita  other  wilful  and  irremediable  waste, 
to  a  landlord,  or  any  other  person  on  his  behaff , 
to  tfrrraf  tm  offender  eommlttftig,  or  about  to 
cemmii  aneiaact,  and  carry  )um^  befiore  a  magis^ 
trate^  to  give  security  for  his  good  behaviour, 
00  as  to  prevent  the  mischief;  which  fs  often 
■Mel  ■ariam,  and  in  oases  where  fraat  vhie  ekr- 
eunataneea  aC  the  tenanti  there  is  ia  effect  no 
subsequent  remedy. 

OBNKRAL  CLAUSaS  IN  STATUTES. 

3.  Instead  of  a  construction  clause  appended 
to  every  act  of  parliament,  a  general  act  should 
be  passed  to  provide  for  it  in  all  cases ;  as  that 
the  singuLur  should  include  plural;  male 
female,  oic.  unless  there  be  anything  repug- 
nant, &c. 

The  same  as  to  the  clause  that  **  this  act  may 
be  altered  by  any  other  act  in  this  same  ses- 
aon." 

The  same  as  to  the  clause  in  road  bills  and 
other  local  acts,  that  the  act  shall  be  judicially 
taken  notice  of,  ke. 

•  I.  A  M. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LXXXV. 

UABIUTir  OF  A  HUSBAND  AFTER  SEPARATION. 

Sir, 
My  absence  bam  London  wlii  account  for 
my  not  having  given  any  reply  to  the  cases 


(juotedby  your  correspondent  A.L.,  vol.  8,  p.463, 
which,  he  states,  contradict  a  passage  ofmine, 
given  itt  p.  312,  respecting  the  liability  of  a 
husband  after  separation.  If  he  had  referred 
to  the  authori^  1  quoted,  he  would  have  found 
that  I  hadusea  the  very  words  of  Lord  Eldon  ; 
and  knowing  th^t  he  was  ^oing  to  contradict 
so  great  an  aatbority,  I  thmk  he  should  have 
read  more  cautiously  the  cases  he  now  auotes 
as  beiog  in  opposition.  I  think  he  will  find 
that  they  do  not  bear  him  out  in  what  he  says, 
viz.  1st,  '*  that  an  assent  between  husband  and 
wife  alone  is  sufficient  for  the  Court  to  act 
Upon,  and  that  no  indemnity  is  necessary  in 
respect  of  her  debts ;"  and  for  this  he  quotes 
Rnfg  V.  U^tHoughbg^  10  Price,  2.  On  again 
referring  to  that  case,  he  wiH  find,  that  al- 
though the  assent  to  live  apart,  as  was  natural, 
waa  between  the  husband  and  wife,  still  the 
contract  to  pa]^  the  annuity  was  with  the  trus- 
tee, otherwise  it  was  useless  joining  his  repre- 
sentatives in  the  suit.  In  tms  case  the  Court 
of  Exchequer  (consisting  of  the  opinions  of 
three  Judges,  not  of  the  whole,  and  one  of 
those  three  only  assenting,  without  giving  an 
oprniou)  refused  to  give  a  decided  opinion 
upon  demurrer;  and  therefore  it  cannot  be 
considered  as  deciding  that  the  indemnity  was 
useless,  more  especially  as  Mr.  Baron  Graham, 
in  speaking  generally  of  separation  deeds,  says, 
**  the  determined  cases  leave  no  doubt  about 
the  legality  of  deeds  of  separation,  or  the 
right  to  enforce  the  pavment  of  money  stipu- 
lated to  be  allowed  under  a  covenant  therein, 
except  indeed  nf  nfffiinst  credUors  of  the  hus- 
dffna."  Here  the  very  want  of  a  valuable  con- 
sideration is  admitted ;  and  with  the  view  of 
making  these  deeds  valid  against  creditors, 
these  covenants  for  indemnity  are  inserted. 
The  interest  of  creditors  in  the  above  suit  was 
not  in  dispute. 

2dly,  In  the  case  of  Logan  v.  BirAett,  cited 
from  the  Rolls,  the  property  was  the  wife's 
separate  property,  and  therefore  the  question 
as  to  indemnity  was  not  raised,  there  being 
sufficient  consideration  for  the  wife  granting 
the  annuity  to  the  husband,  as  he  had  released 
his  marital  rights  to  her.  The  following  words 
of  the  Matter  of  the  Rotis,  shew  his  opinion  as 
to  indemnity :  '*  If  there  be  a  covenant  by  a 
third  person  to  indemnify  the  husband  against 
the  debts  of  the  wife,  this  Court  will  enforce 
the  husband's  covenant  for  the  payment  of  an 
annuity  to  the  wife."  Since  then  the  case  of 
Rosg  V.  fFUloughhy  is  not  decisive ;  and  the 
case  of  Logan  v.  Birkett,  merely  inquires  into 
the  consideration  given  to  a  married  woman 
for  her  mK>intment  of  her  separate  estate,  I 
shall  contmue  of  the  same  omnion,  and  still 
hold  by  the  words  of  Lord  Eldon.^*'  The 
question  has  never  been  put  upon  the  contract 
of  the  husband  and  wife.  The  Court  has  al- 
ways put  it  upon  the  contract  between  the 
husband  and  the  tsustee^— from  the  covenant 
of  the  trustee  to  indemnify  the  husband  against 
her  debts."  11  Ves.  532.  I  might  add,  that 
in  Logan  v.  Birhett,  the  wife  directed  the 
trustees,  after  paying  the  annuity,  to  indemnily 
the  husband  against  her  debts. 
H  4 
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Removal  of  the  CourtM, — AitommfM  to  he  admiited. 


While  writing,  I  mav  as  well  take  up  the 
pen  of  your  correspondent  J.  U.  E.  (now  no 
more),  who  I  perceive  has  been  called  upon  by 
a  correspondent,  *'  Civis,"  p.  349,  to  answer 
the  case  of  fTegtmeath  ▼.  fFatmeath,  1  Dow.  & 
C.  519,  which  he  conceives  J.  H.  E.  cannot  have 
seen  when  he  wrote.    See  vol.  8,  p.  240.  From 
the  knowledge  I  had  of  J.  H.  £.,  I  will  venture  to 
say  he  had  not  forgotten  the  above  case,  but 
had  read  it ;  but  not  considering  it  to  interiere 
with  anything  he  asserted,  did  not  think  it 
worthy  of  mention ;  and  after  reading  the  case 
myself,  I  feel  more  confident  that  sudi  was  his 
idea.    "  Civis,"  I  am  inclined  to  think,  has 
taken  Mr.  Chitty's  word  for  what  he  asserts, 
vh.  "  any  deed  of  separation,  except  so  far 
perhaps  as  it  may  provide  for  children,  is  in- 
valid, and  may  be  set  aside  or  treated  as  void." 
fTestmealh  v.  fFe^tmeath  decides  no  such  po- 
sition ;  and  I  will  venture  to  say,  that  no  de- 
cision has  taken  place  at  the  present  day  au- 
thorising such  position.     Every  Judge  who 
has  given  an  opinion  substantiating  such  deeds, 
has  done  so  because  he  finds  the  opinion  of 
others  before  him ;  expressing,  however,  at 
the  same  time  a  doubt  how  such  deeds  ever 
came  to  be  substantiated,  and  saying  that  it 
was  fitting  that  there  should  be  a  decision  of 
the  House  of  Lords  upon  so  important  a  deci- 
tion.    This  will  be  found  in  every  case  upon 
the  subject.    The  case  of  ff^eitmeath  v.  freit- 
menth  merely  decided  that  two  deeds,  one  ex- 
ecuted in  contemplation  oih/uiure  separation, 
the  other  professmg  to  be  made  on  an  imme- 
diate intended  separation,  but  such  separation 
not  taking  place,  were  void,  save  so  far  as 
some  provision  for  a  cbUd.    The  general  quas- 
tion  was  never  touched.    I  call  the  attention 
of  your  correspondent  and  Mr.  Chitty  to  the 
correction  of  this  error.  M. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSl^R. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
In  reference  to  the  removal  of  the  Courts  of 
Law  from  Westminster  to  a  more  convenient 


situadfto^  and  contlmctiiig  them  ob  a  pto 
affording  better  accommodation  to  the  Mities, 
counsel,  and  solicitors  attending  them,  i  beg  to 
suggest  that  a  considerable  sum  towarda  the 
expense  of  effecting  such  a  desirable  object 
might  be  obtained  by  a  subscription  froin  the 
members  of  all  branches  of  tne  profesaion, 
which,  even  at  a  very  few  pounds  each,  from 
the  numbers  mentioned  in  your  articles  on 
this  subject,  would  go  a  great  way,  if  not  to- 
wards rebuilding  proper  Courts,  at  any  rate 
in  compensating  the  Government  for  applTing 
the  present  Courts  to  other  purposes,  if  their 
construction  bhould  be  considered  too  costly 
for  mere  Committee  Rooms. 

C.B.B. 


[We  think  the  Profession  would  not  hesitate 
in  following  up  this  suggestion,  if  the  object 
could  not  be  otherwise  effected ;  but  we  think 
the  public  at  large  should  pay  for  building 
proper  Courts  of  Justice  in  the  metropolis. 

Another  suggestion  we  have  heard  is,  that 
the  expense  might  be  defrayed  out  of  the  sur- 
plus interest  of  the  Suitors'  Fund  in  the 
Court  of  Chancery;  and  perhaps  there  may 
be  a  surplus  fund  in  the  Courts  of  Common 
Law,  arising  from  money  paid  into  those 
Courts,  though  the  amount  is  prohaUy  small 
in  comparison  with  the  Courts  of  Equity. 

We  cannot  believe  that  any  difficulty  will 
arise  on  the  score  of  expense,  for  even  the 
leader  of  the  most  rigid  system  of  economy 
has  strongly  favoured,  rather  than  opposed,  the 
proriding  suitable  buildings  both  for  the  I^e- 
^slature  and  the  Courts  of  Justice.    £o.] 


ATTORNEYS  TO  BE  ADMITTED, 
Hilary  Term,  1835. 


Clerhi'  Namee, 
Moore,  William  Henry,  Liverpool. 


KINO'8   RBNOH. 

[Concluded  from  /?.  94  ] 

To  whom  articled. 
Archibald  Keightley,  same  place ;  assigned  to 
William  T.  Keightley,  same  place. 
Moulden,  Joseph  Eldin,  6,  Frederick's  Place.     Isaac  Fryer,  Wimbome  Minster,  Dorset 

Neate,  Rowland,  4,  New  Millman  Street.  William  Graham,  Abingdon,  Berks ;  asngned 

to  James  Currie,  Lincoln's  Inn. 
Nettleship,  John,  35,  Bread  Street,  Cheapside.    William  Wright,  Cloak  Lane. 
Newman,  Weasey  James,  Witham,  Essex.  Edward  ^^Ison  Banks,  same  place. 

Nicholson,     George    Pearson,    Wath-upon-    Thomas  Nicholson,  same  place. 
Deame,  York. 


AiUnmw^  to  he  uimitied. 


10$ 


*  Cltrki' Namet^ 
Nfwtoo,  William,   68,  Greet  Queen  Street, 
lAacoln's  Inn  Fielda. 

Orme,  Henry,  4,  Gray's  Inn  Square* 
Ozenford,  John,  Finsbory  Circus. 

P^mer,  William,  the  younger^  Birmingham. 
Fuiier^  Robert  Strelley,  Derby. 

Parkes,  Thomas  William,  17,  Mabledon  Place, 

Burton  Creneent. 
Pattinson,  Henry  Rees,  Melmerly  Hall,  near 

Penrith,  Cumberland. 
Pedder,  James,  Liverpool. 
Perfect,  William  Mosley,  Pontefract. 
Penfold,  George,  Croydon,  Surrey. 
Pickering,  WiUiam,  Droitwich,  Worcester. 
Fickford,  Horatio,  Manchester. 

Piatt,  Joseph,  Hough,  Chester. 

PoUitt,  Thomas  De?onport,  Fold  Harwood, 

Lflincaster. 
Pratt,  Edward,  Camberwell. 
Price,  Arthur  Munton>  7,  Staple  Inn. 
Price,  Charles^  28,  Charlotte  Street,  Blooms- 

boiT. 
Pringie,  Hall,  Castle  Street,  London. 
Firoctor,  Christopher,  Settle,  York. 


ReMlith,  Wood,  York. 

Reed,  Archibald  Joseph,  9,  Bow  Church  Yard. 
Remer,  Joseph,  Altrincham,  Chester. 
Remington,  Reginald,  Burton  in  Kendal,  West- 

morund. 
Rendall,  Simon,  Kingrton,  Hereford. 
Richards,  John,  Sun  Fire  Office. 

Roberts,  Joseph,  3,  Lincoln's  Inn  New  Square. 

Rogers,  John,  U,  Dyer's  Buildings. 

Ro«e,  William,  Great  Prescot  Street,  Good- 
man's Relds. 

Rowe,  William,  101,  Norton  Street,  Fitzroy 
Square. 

Seaman,  Edward  Cleveland,  5,  Queen  Street, 

Bromjpton. 
Sdby,  Qeom,  jun.,  St.  John  Street  Road, 

Clerkenwdl. 
Sdby,  Charles,  Surrey  Place,  Surrey  Street, 

Strand. 
Shi^land,  WiUiam,  Plymouth. 
Sherrington,  Samuel  Benjamin,  Hampstead. 

Sladden,  Dilnot,  Ferersham,  Kent. 
SmaUpiece,  William  Haydon,  8,  New  Inn. 
Smith,  John  Wilkinson,  Nottingham. 
Smythies,  Francis,  the  yolinger,   Colchester, 

Essex. 
St.  Barbe,  Francis  Walsingham,  14,  New  North 

Street,  Red  Lion  Square. 
Stephens,  Edward,  Uandaflf,  Glamorgan. 
Street,  Thomas  Leach,  Lancoln's  Inn  Fields. 


To  whom  artioM* 
Thomas  Frederick  Cole,  Godalming;  assigned 
to  Giles  Clarke,  Saddler's  Hall,  Cheapside. 

William  Grant  Allison,  Louth,  Lincoln* 
Joseph  Heapy  Watson,  Tokenhouse  Yard. 

William  Palmer,  the  elder,  Birmingham. 
Charles  Latham,  Melton  Mowbray,  Leicester^ 

assigned  to  John  Wood,  York. 
William  Parkes,  10,  South  Square. 

WiUiam  Naish  AUford,  Sherborne;  assigned 

to  William  Clarke,  Bristol. 
George  James  Duncan,  Liverpool. 
Thomas  Everard  Upton,  Leeos. 
Thomas  Penfold,  same  place. 
Thomas  Gale  Curlter,  Droitwich. 
James   Fickford,   Manchester;    assigned    to 

George  Richards,  Manchester. 
Thomas  Wyndham  Jones,  same  place. 
Thomas  Parker,  Bury,  Lancaster. 

William  Davison,  Bread  Street,  Cheapside, 
Charles  Smale,  Bideford,  Devon. 
George  Vnllance,  Brighton. 

John  Lambert,  Alnwick. 
William  Hartley,  late  of  Settle,  deceased;  aa* 
signed  to  George  Dodgson,  Settle. 

James  Falconer,  Doncaster;  asngned  to  Ro- 
bert Rodgers,  Sheffield. 
Thomas  Carr,  Newcastle-upon-Tyne. 
Hugo  Worthington,  same  place. 
Edward  Tatham,  Kendal. 

Beiljamin  Bodenham,  same  place. 
Alexander  Cosmo  Orme,  King's  Bench  Office; 

assigned  to  Charles  Rankin,  Gray's  Inn. 
John  bmith,  Rugeley,  Stafford. 
William  Robert  Sydney,  New  Palace  Yard, 
Matthew  John,  Rippingham,  same  place. 

lUchard  Symons,  Wadebridge,  Cornwall. 


William  Simpson,  Norwidu 

William  James  Boulton,  same  place ;  assigned 

to  George  Selby,  same  place. 
Robert  Home,  Berwick-upon-Tweed.  ^ 

Richard  Saffo  Squire,  Plymouth. 

Edmund   Keeve   Palmer,   Great  Yarmouth, 

Norfolk. 
Julius  (}aborian  Shepherd,  same  place. 
John  SmaUpiece,  Guildford,  Surrey. 
John  Daft,  same  place. 
Francis  SmytMes,  same  place. 

George  Hume,  8,  Great  James  Street,  Bed^ 

ford  Row. 
George  Berkin  Meakham  Lisle,  Llandaff. 
George  Leeke  Baker,  Lincoln's  Inn  Fields. 


Sympson,  Joseph  Dyer,  9,  Momington  Place,    John  Baker,  Aldwick,  Somerset;  assigned  to 
Hampstead  Koad.  William  k  Beckett,  7>  Golden  Square. 


Taunton,  John,  Oxford. 


Thomas  Henry  Taunton,  late  of  Oxford,  de- 
ceased ;  assigned  to  Giarles  Leake,  Ojrford. 


106  Athmeys  to  be  admitkd, 

C§9Tn^  rf€nn€9.  Iff  ff^ow  itrtwwcu, 

Taylor^  Gbories*  10,  TetteDkani  Gonrt  Roa^.      Danki  Moorv,  Tedbury,  Hereford;  ass^aed 

to  Robert  Phelps,  Boslmry,  Hereford;  and 
now  with  Messrs.  Douglass  and  Cra^,  1, 
Verulam  Buildin^fs,  agents  to  Mr.  Bielps. 

Thomas,  Oeor;ge  Bran,  15,  Fumivalu  Inn.  William  Whitter,  Worthing,  fiosser  r  assignetf 

to  George  Mounsey  Gray,  Staple  JUin. 

Thompson,  Thomag,  the  younger,  Lancaster.     Thomas  Thompson,  Uie  elder,  same  place. 

Tottie,  John  William,  Leeds.  Thomas  'VHlliam  Tottie,  Leeds. 

Turner,  Abraham,  Staple  Grove,  Somerset.         John  Nicholetts^  South  Petherton,  Somerset. 

Townsend,  Joseph  Fhipps,  Yeovil,  Somerset.      Thomas  Frederick  Cc^t^  Godalmbg ;  assigned 

to  John  Slade,  Yeovil. 

VaUotton,  Charles  Howell,  24,  Golden  Square.    George  Capron,  Sav91e  Place. 

Vandenhoff,  John  George,  15,  Salisbury  Place.    Thomas  George  Massey,  Liverpool ;  assigned 

to  Richard  Bayues  Armstrong,  Staple  fnn. 

Venables,  William,  the  younger,  Manchester.    Edward  Bent,  same  place. 

Wainwright,  Henry  Money,  10,  Lamb's  Con-  John  Henry  Benbow,  1,  Stone  Buildings. 

dnlt  Street. 

Walker,  Wiiriam,  3,  St.  John's  Wood  Grove.  Thomas  PorreU  Hayes,  Bedford  Row. 

Walker,  William,  Gnisborough,  York.  Henry  Qarke,  iame  place. 

Walker,  Joseph,  Preston,  Lancaster.  William  Ormewood  Pilkington,  same  place. 

Wallington^  Benjamin,  24,  Hunter   Street*  Robert  Winter,  16,  Bedford  Row. 

Brunswick  Square. 

Watson,  John,  the  younger,  168,  Fleet  Street.  Francis  Hoole^  Sheflield,  York. 

Wayman,  Harry,  21,  New  Millman  Street.  John  Cambridge,   Bury  St.  Edmunds,  Sufi 

folk ;  aKsiguMl  to  John  Wayman,  8ameplace» 

WeatherilL  William,  Guisborough,  York.  Robert  Palmer,  satne  place. 

Webster,  Jolm,  York.  James  Russell,  York. 

Weeks,  Thomas,  Castle  Alley,  Royal  Exchange.  Richard  Murphy,  same  place. 

Wellsi  Henry,  Brighton.  Anthony  Sheppey  Greene,  Brighton. 

Whalley,  George  Ham wood,.Canonbury  Square,  Daniel  Heming,  late  of  Lincoln's  Inn  Fields. 

Islington. 

Whitcombe,  Nathaniel  James,  53*  Chancery  Richard  Nation,  23,  Sornersct  Screetj  Portman 

Lane.  S^are* 

Williams,  John  Prvce,  Shrewsbury.  John  William  Watson,  Shrewsbury. 

Wilson,  WilUam,  the  younger.  Norwich.  Peter  Day,  same  pbce. 

Wilson,  Thomas  Kirknuui,167»AUway  Street,  George  Ashby  Pritt,  late  of  liveiMol,  de^ 

RegcnPa  IHvk.  ceased  ;  assigned  to  Castel  William  Gay, 

Liverpool. 

Wimi»  LiomI  Tollemache*  Ipswidi.  James  Winn,  SMse  placa^ 

Wrencbt  Robert,,  Grove  Hill,  CMaberwelL  ioha  Peter  Fearon»  inner  Temple. 

Yatefl.  Charlei  i^tnci^  I14>  Upper  Stamiofd    Edwod  Frowd,  33,  Essex  Street^  Sinnd. 
Street. 


COMMON  PIiBAS. 

Ckrh^  Names,  To  whom  nrltded, 

Adcock,  Adrian,  Cambridge.  Stephen  Adoock,  sane  place. 

Jeyes,  George,  4,  Arundel  Street,  Strand.  Theophilu8  Jeves,  Northampton. 

Kitton,  Wilfiaoa  Manning,  Norwich.  William  Rackham,  Norwicbu 

Un|iilutft,  JQti%  35,  Besittfort  Row,  Chelsea^       John  Efcan,  Essex  Street ;  assigned  to  lliomaa 

Richmgs,  Staines,  Middlesex. 


RB-JLDMIB6J0N8  IN  THX  RINO'a  BENCH. 

Everingham,  James,  Upper  HoUoway.  Trimming,  Edwin  Lethbridge,  Alton,  S^uth- 

Jonea,  John,  Brecon,  Brecknock.  arapten. 

Richards,   Henry,.  George  Street,   Hanover  Wright,  Thomas  S.,  formeriy  of  6,  Backkrs- 

Square.  bury»  now  of  47>  Snlisbury  Square^ 
ISkidmore,  Joseph,  now  of  Sheffield,  York. 
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SUPERIOR  COURTS. 


Win  ^btntetfofi  Court. 

JURiaDICTIOM. — LUNACT . 

Tkh  Comri  nu^  make  an  order  upon  a  matter 
arm/tg  in  a  cause  in  respect  to  the  property 
of  a  lunatic,  not  found  so  under  a  commis- 


A  question  arose  incidentally  on  a  matter 
before  this  Court,  with  respect  to  the  jurisdic- 
tion of  the  Court  over  the  property  of  a  person 
who  18  a  lunatic,  but  not  found  to  be  so  under 
a  commission  de  iunatico  inquirendo.  llie 
Yice-Chancellor  declined  giving  any  opinion 
in  Che  matter  until  he  could  confer  with  the 
Lord  Chancellor. 

Hit  Honour,  on  the  following  dav,  said  that 
the  Lord  Chancellor,  after  considering  the  acts 
(»f  parliament  on  this  subject  was  of  opinion 
that  this  Court  might  make  a  preliminary  order 
to  the  Master  to  report  in  such  cases,  because 
such  an  order  would  not  be  taking  the  estate 
out  of  the  party's  hands,  nor  interfering  with 
the  jurisdiction  of  the  Lord  Chancellor  when- 
ever the  party  should  be  found  a  lunatic  regu- 
larly  nnaer  a  commission,  before  which  the 
Lord  ChanceUor  himself  bad  no  power  to  deal 
with  a  lunatic's  property. 

Anonpnous,  at  the  Sittings  in  Lincoln's  Inn 
Mall,  after  Trinity  Term,  1834. 


Hollil  Court. 

PRACTICB. — INFORMATION. 

7%«  Court,  vp^n  the  hearing'  of  an  in/or  ma- 
iimmti^itist  trustees  of  a  charity,  mil  not 
think  it  enough  that  the  information  teas 
smnctittned  by  the  signature  oftheAttorney- 
General,  but  will  also  require  him  to  at' 
tend,  or  other  counsel  to  represent  him. 

Mr  Biekersieth  was  proceeding,  on  the  part 
of  the  relators,  to  open  the  information  filed 
in  this  case. 

Mr.  Pemberton,  for  the  trustees.-— The  de- 
fendants complained  of  the  abuse  of  the  pro- 
cess of  the  Court,  by  which  the  proceeding  and 
Information  was  converted  into  an  instrument 
of  injury  to  the  charity,  and  of  vexation  to 
trostees,  by  relators,  who,  for  personal  ad- 
vant^es,  brought  such  matters  before  the 
Court. 

The  Master  of  the  Rolls.'-U  not  the  inter- 
podtion  of  the  Attorney-General  sufficient  se- 
curity against  abuse  ? 

Mr.  Pemberton.'^'Soi  for  whenever  the  At- 
torney General  sanctions  the  information  by 
his  signature,  it  is  hot  the  custom  for  him  to 
take  any  further  concern  in  it. 

The  Master  if  the  Rolls.^Does  not  the 
Attorney-General  attend,  or  is  he  not  repre- 
sented by  any  gentleman  f 

Mr.  Peniberton. — He  does  not  appear  by 
himself,  or  any  one  else. 

The  Master  t^  the  Molts. — I  must  request 
his  attendance,  m  order  that  I  may  know  what 


he  desires  by  institiitiBg  the  nilt ;  and  I  cannot 
hear  It  otherwise. 

Mr.  Bickersteth  had  no  objection  to  the 
suggestion  of  the  Court,  if  his  Honour  thoujS'ht 
the  Attorney-General  ought  to  appear  in  this 
matter.  He  agreed  fuUv  that  the  Attorney- 
General  ought  to  exercise  sufficient  controul 
over  the  filing  of  informations  on  behalf  of 
charities.  All  he  would  submit  to  the  Court 
as  to  the  principle  and  merits  of  this  case  was, 
that  where  funas  were  devoted  by  the  founder 
of  a  charity  to  certain  specified  purposes,  and 
such  funds  found  their  way  into  the  general 
funds  of  the  persons  who  were  appointed  trus* 
tees,  and  were  mixed  with  them  so  as  to  make 
It  impossible  to  know  whether  the  former  were 
duly  appUed  to  the  purposes  for  which  they 
were  given,  the  jurisdiction  of  this  Court  arose 
in  such  cases,  and  might  be  exercised  for  the 
benefit  of  the  charity. 

The  MaHer  of  the  RaHs  directed  his  secte^ 
tary  to  communicate  with  the  Attorney-Gene^ 
ral,  reouestiog  his  attendance  on  a  day  most 
convenient  to  himself.  The  case  to  be  post- 
poned till  then. 

Attarney^General  v.  the  nshmonger^  €mn*> 
pony,  at  the  Rolls,  July  1, 1834. 


AOREKMBNT.— BPBCIFIC   PfeRFORMANCB. 

A  letter  signed  by  A.  and  sent  to  his  solicitor, 
stating  that  he  had  sold  cariain  pr^erty  ta 
B.for  a  sum  therein  named,  and  direethsg 
him  to  procure  the  title  deeds,  is  held  to  be 
a  memorandum  of  agreement  in  writing, 
wUhin  ihe^tatuU^f  Frauds  i  but  the  letter 
must  be  stamped  befhre  available  for  a  de- 
cree for  speeijic  performance. 

This  was  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  to  the  phuutiff  of  a 
house  and  premises  at  Newport.  The  contract 
on  which  the  plaintiff  relied,  was  contained  in 
alettersigned  by  Rowland  Thomas,  the  ven« 
dor,  and  sent  to  his  solicitor^  in  which  he  men- 
tioned the  fact  of  having  sold  the  house  at 
Newport  to  the  plaintiff  for  a  thousand  guineas^ 
and  desired  the  solicitor  to  procure  the  title 
deeds  from  a  person  in  whose  hands  they  were* 
The  original  suit  was  against  Rowland  Thomas 
himself;  but  he  having  died  before  answer,  his 
widow  and  representative  was  brought  before 
the  Court  by  supplemental  bill. 

Mr.  Bickersteth,  with  whom  was  Mr.  Lynch, 
for  the  pLiintiff,  observed^  that  the  facts  of  the 
case  were  too  clear,  and  he  did  not  tlunk  it 
necessary  to  offer  any  evidence  for  the  plaintiff^ 
whose  case  he  would  rest  entirely  on  that  part 
of  the  defendant's  answer,  which  stated  that 
the  letter  waa  written  by  the  plaiatf,  and 
signed  by  her  husband. 

Mr.  Pemberton,  and  Mr.  Rickards,  for  ^e 
defendant,  submitted  that  the  answer  disclooed 
circumstances  of  fraud  on  the  part  of  the  plain- 
tiff, in  procuring  the  ktter  to  be  signed  by 
Rowiand  Thomas  at  a  time  when  he  was  dan- 
gerously in  and  incapable  of  business,  which, 
in  the  total  absence  of  eridence  to  establish 
the  case,  should  induce  the  Court  to  dismiss 


lOS 


superior  Courts :  K,  B,  Practice  Court ;  Cammofi  Pleas* 


the  bill,  and  leave  theplaintiff  to  his  le^pil  re- 
medv,  if  any  he  had.  Tne  letter,  besides,  could 
not  oe  Mudto  amount  to  an  '*  ag^reement  in 
writin)(  or  a  note  or  memorandum  thereof," 
within  the  meaning  of  the  Statute  of  Frauds ; 
indeed  it  did  not  amount  to  a  contract  at  all, 
for  it  was  no  more  than  a  loose  recital  or  state- 
ment of  what  the  owner  had  done  with  his 
property,  addressed  to  his  own  solicitor,  and 
not  intended  to  bind  him  in  respect  of  third 
parties.  If,  however,  it  did  amount  to  an 
agreement,  still  it  was  of  far  too  loose  and  vague 
a  nature  to  enable  the  Court  to  carry  it  speci- 
fically into  effect. 

The  Master  of  the  Rolls  sud,  that  as  it  ap- 
peared that  the  parties  had  entered  into  an 
agreement,  to  which  no  objection  was  rtdsed 
on  the  ground  that  the  letter  was  not  stamped, 
which  was  plainly  a  device  to  defraud  the  re- 
venue, he  should  allow  no  decree  to  be  drawn 
up  till  the  instrument  ^vas  produced  to  him 
stamped.  Upon  the  case  itself,  he  was  clearly 
of  opmion,  that  this  was  a  sufficient  memoran- 
dum of  agreement  in  writing  within  the  statute  $ 
and  that  its  terms,  especiaUv  on  reference  to 
the  passage  which  directed  the  solicitor  to  pro- 
cure the  title  deeds,  were,  or  might  be  made, 
sufficiently  certun  to  enable  the  Court  safely 
to  act  upon  it.  If  there  had  been  any  doubt 
upon  the  subject,  it  mi^ht  easily  be  remov- 
ed, by  directing  an  enquiry ;  but  no  doubt  was 
alleged  or  suggested.  The  decree  must  there- 
fore be  accorcung  to  the  prayer  of  the  bill. 

Oufen  V.  Thomas,  T.  T.  1834. 


•titig'il  Bencfi  ipractice  Caurt 

BHBRIFF.-^ATTACHMBNT. — POUNDAGES. 

Hfmoueu  has  been  levied  on  an  attachment  b^ 
the  sheriff,  he  cannot  be  called  on  to  pap  it 
into  Court. 

This  was  an  application  against  the  sheriff  of 
Devon,  reauiring  him  to  pay  into  Court  a  sum 
of  money  levied  by  him  under  an  attachment, 
and  to  refund  his  poundage,  which  he  had  also 
levied. 

Littledale,  J. — ^We  cannot  require  the  she- 
riff to  pay  into  Court  money  which  he  has 
levied  under  an  attachment.  He  must  pay 
that  over  to  the  party.  He,  however,  is  not 
entitied  to  his  poundage  in  such  a  case,  and 
therefore  a  rule  must  be  taken,  requiring  him 
to  refund  the  amount  of  the  poundage  levied. 

Rule  JitM  accordingly. — /cat  v.  Sheriff  of 
Devon.    M.  T.  1834.    K.  B.  P.  C. 


MANOAMUB  TO  INDIA. — ^EXAMINATION  OF 
WITNESSES   ABROAD. 

Where  a  tciiness  is  resident  in  India,  the  rule 
for  a  mandamus  to  examine  him  there,  is 
nisi  in  the  first  instance. 

In  this  case  an  application  was  made  to  the 
Court  for  a  writ  of  mandamus,  for  the  purpose 
of  taking  the  examination  of  witnesses  i;esiaent 
in  India,  in  an  action  wherein  a  question  as  to 


the  validity  of  a  >rill  would  arise.  The  cause 
of  action  arose  in  England. 

Lit  (Male,  J.  granted  the  rule,  but  directed 
that  it  should  be  nisi  in  the  first  instance. 

Rule  nisi  granted. 

On  a  subsequent  day  this  rule  was  made  ab- 
solute.—Z>&^  d.  Winter  y.  Pattisson,  M.  T. 
1834.    K.B.  P.  C, 


PAYMENT  INTO  COURT.— *PLBA  OF  TBNDBR, 

In  an  action  fur  unliquidated  dttmages,  a  plea 
of  tender  cannot  be  ttUowed. 

This  was  an  action  brought  by  a  landlord 
against  his  tenant,  to  recover  the  amount  of 
damages  accruing  to  the  former,  in  conse- 
quence of  certain  covenants  in  an  agreement 
under  which  the  premises  were  held  being 
broken.  Various  breaches  were  assigned.  A 
sum  of  5/.  was  afterwards  paid  into  Court  by 
way  of  compensation,  and  received,  pursuant 
to  the  3  &  4  W.  4,  c.  42,  §  2 1 .  An  application 
was  then  made  to  the  Court  for  leave  to  apply 
that  sum  to  a  plea  of  tender  before  action 
brought. 

Littledaie,  J.  refused  the  motion,  on  the 
ground  that  a  plea  of  tender  in  an  action  for 
unliquidated  damages  cannot  be  allowed.  His 
Lordship,  however,  gave  leave  to  renew  the 
application  before  the  full  Court. 

Such  application  was  afterwards  made;  but 
the  Judges,  by  refusing  the  motion,  confirmed 
the  decision  of  Mr.  Justice  Littledaie. 

Rule  refused.— 5tfrre/l  v.  Dearie,  M.  T. 
1834.    K.  B.P.  C. 

Common  fpUtUt. 

AFFIDAVIT   OF  DEBT.— BILL  OF  BXCHANGE. — 
INTEREST. 

In  an  affidatit  of  debt  on  principal  and  inter- 
est on  a  bill  of  exchange,  the  amount  of  the 
bill  must  be  stated. 

On  shewing  cause  against  a  rule  for  cancel- 
ling the  bail-bond,  on  tiie  groand  of  a  defect  in 
the  affidavit  of  defendant.  It  was  on  a  bill  of 
exchange,  and  the  sum  claimed  was  37/., "  for 
debt  and  interest,"  without  stating  the  amount 
due  for  interest. 

Tindal,  C.  J.— The  Judges  have  met  in 
chambers,  and  expressed  tneir  opinion,  that 
where  a  claim  is  made  for  principal  and  inter- 
est, and  a  date  is  mentionea  from  which  inter- 
est can  be  computed,  it  is  sufficient. 

The  case  was  afterwards  disposed  of  on  the 
ground  that  the  affidavit  did  not  any  where 
mention  the  amount  of  the  bill. 

Rule  absolute. — Brown  v.  Jackson,  M.  T. 
1834.    C.P. 


RULE  TO  COMPUTE. — AFFIDAVIT. — CHRISTIAN 
NAME. 

The  Christian  name  of  the  plaintiff' tis  well  as 
of  the  defendant  must  be  stated,  in  entitling 
an  affidavit  of  service  of  a  rule  to  compute. 
On  moring  to  make  a  rule  to  compute  ab- 
solute, it  appeared  that  the  affidavit  was  not 
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eatttled  in  the  Cliristian  name  of  the  plaintiff 
as  well  as  of  the  defendant.  The  rule  itself  had 
not  given  it  either,  and  the  service  had  been 
correct.  The  question  was,  whether,  under 
these  circumstances,  the  omission  was  fatal? 

G^detj  J  ,  after  consulting  the  Prothono- 
tary,  thought  the  affidavit  must  be  amended. 
It  woold  be  doubtful  whether  perjury  could 
now  l»e  assigned  upon  it. 

Motion  refused.-*-^/i</^M)i  and  another  v. 
Jonathan  Baker,  M.  T.  1834.    C.  P. 


VNIPORMITT    OF     PROCESS     ACT. — CAPIAS  — 
IRREGULARITY. 

//  u  no  objection  to  a  writ  of  copias,  that 
particles  not  affecting  the  eense  are  omitted. 

This  was  an  application  to  discharge  the 
defendant  out  of  custody,  on  the  ground  of  an 
irregularity  in  the  writ  of  capias.  In  this  form 
was  a  diKction  to  the  sheriff  to  return  the 
writ  if  unexecuted,  *'  at  the  expiration  of  four 
ctlendar  months  from  the  date  thereof,  or 
sooner,  if  you  shall  be  thereto  required,  by 
order  of  the  said  Court,  or  by  any  Judge 
thereof."  llie  irregularity  alleged  was,  that 
in  the  copy  of  the  writ  served  on  the  defen- 
dant, the  word  ** the"  before  "date,"  and 
also  the  word  "^"  before  "any  Judge," 
WIS  omitted.  The  form  given  in  the  schedule 
of  an  act  of  parliament,  it  was  submitted, 
ought  to  be  strictly  adhered  to. 

Tlnfial,  C.  J. — The  meaning  of  the  writ  is 
not  altered  by  these  omissions,  and  therefore 
the  copy  is  unobjectionable. 

The  remainder  of  the  Court  concurred. — 
Fireeman  r.  Mason,  M.  T.  1834.    C.  P. 


SPECIAL     CASE.— MASTER     IN     CHANCERY.— 
SIGNATURE   OF   COUNSEL. 

j4  speeiai  ease  cannot  be  entered  for  argu- 
ment with  the  signature  of  a  Master  in 
Chancery  settling  it  without  that  of  Coun- 
sel. 

On  application  for  an  order  upon  the  secom- 
dary  to  enter  a  special  case  for  argument,  it 
appeared  that  it  had  not  the  signature  of  coun- 
sel, as  required  bv  the  practice  of  the  Court. 
The  Vice  Chancellor  haa  directed  the  opinion 
of  the  Court  to  be  taken  on  the  special  case, 
and  his  order  provided  that  if  counsel  could 
not  agree  upon  the  case  it  should  be  referred 
to  the  Master  to  be  settled.  Counsel  c6uld 
not  agree  upon  a  case  $  a  Master  in  Chancery 
then  settled  it ;  but  counsel  would  not  sign  it. 
The  officer  of  this  Court  refused  to  enter  it  for 
afgnment  under  these  circumstances. 

Tindul,  C.  J  —The  Master  is  no  officer  of 
onn,  and  the  signature  of  counsel  is  a  form 
reauired  by  this  Court ;  not  as  expressing  their 
inniridual  agreement  in  the  facts  to  which  they 
put  their  names,  but  as  binding  them  in  their 
argument  not  to  travel  out  of  those  facts. 

Order  refused. 

On  a  subsequent  day  it  appeared,  the  oppo- 
site attorney  would  not  lay  the  case  before 


counsel  for  signature. 


The  Court  declined  interferinff,  as  the  patty 
must  apply  to  the  Vice-ChanceUor  to  prevent 
the  consequence  of  any  obstinacy  or  contempt 
that  obstructed  the  execution  of  his  order. 

Forties  v.  Champneys,  M.  T.  1834.    C.  P. 


BAIL. — ^AFFIDAVIT  OF  MERITS. — PLBADINO. 

fThere  bail  had  been  allowed  on  cotuUthn 
of  producing  an  affidavit  of  merits,  the 
pleading  a  /Sea  which  prevented  the  merits 
from  being  discussed,  was  held  to  be  no 
breach  of  the  consideration. 

A  plea  that  the  defendant  is  not  detained  in 
custody,  as  alleged  in  the  declaration,  is 
not  frivolous  on  the  face  of  it. 

Bail  was  opposed,  on  the  {^ound  of  several 
defects  in  the  affidavit  of  justification.  Further 
time  was  given,  on  the  condition  of  producing 
an  affidavit  of  merits.  The  bail  afterwar<S 
appearing  to  iustify,  it  was  objected,  that  the 
defendant  had  pleaded  a  plea,  upon  which  the 
merits  of  the  case  could  not  come  in  question. 

Gurney,  B.,  thought  as  there  was  an  affidavit 
of  merits  the  bail  might  iustifjr. 

The  plea  was,  that  the  defendant  was  not 
detained  in  custody  as  alleged  in  the  declara- 
tion. A  Judge's  order  was  afterwards  obtain* 
ed  to  add  a  plea  of  the  feneral  issue.  An 
application  was  then  ma(&  to  rescind  that 
order. 

The  action  was  for  goods  sold  and  delivered. 
It  was  contended,  that  the  special  plea  was 
frivolous,  and  pleaded  for  the  mere  purpose  of 
inviting  a  demurrer  to  gun  time.  Such  a  plea 
by  itself  was  inconsistent  with  the  defendant 
having  a  good  defence  on  the  merits,  as  sworn. 
He  ought,  therefore,  not  to  be  allowed  any 
favour. 

Per  Curiam. — ft  is  not  so  clear  that  the 
first  plea  was  bad:  but  after  an  affidavit 
of  naerits,  we  think  the  case  is  different,  and 
they  ought  to  be  let  in. 

Rule  refused.— /itftf  ▼.  Kingston,  M.  T. 
1834.  Excheq. 


CHANGING  AND  BRINGING  BACK  VENUE. 

//  is  no  answer  to  a  rule  for  bringing  back 
the  venue,  that  there  are  special  grounds 
for  keeping  the  venue  at  the  place  to  which 
it  has  been  changed. 

One  count,  in  the  declaration  in  this  case, 
was  on  a  bill  of  exchange,  and  the  other  counts 
were  for  interest  and  goods  sold.  On  the 
common  affidavit  a  rule  to  change  the  venae 
had  been  obtained.  A  rule  nisi  was  afterwards 
obtained  for  bringing  back  the  venue,  on  the 
ground  that  part  of  the  cause  of  action  was  on 
a  bill  of  exchange. 

On  shewing  cause,  an  affidavit  was  produced, 
shewing  that  all  the  witnesses  lived  at  the  place 
to  which  the  venue  had  been  changed. 

Per  Curiam, — ^The  venue  cannot  be  changed 
under  these  circumstances.  They  are,  at  any 
rate,  no  ground  for  discharging  this  rule.  They 
must  be  made  the  subject  of  an  independent 


no 


Superior  Courts  ^  Exchequer  </  Pleas, 


motioii.  Tkere  was  a  doubt  about  tbe  prac- 
tiee,  and  the  rale  will  be  absolute,  wiUiout 
eoetfl. 

Rule  absolute,  without  ewts.-^Dawsom  r. 
Bowman,  M.  T.  1834.  £zcbeq. 


AFFIDATIT  OP   DEBT. — BILL  OP  EXCHANGE. — 
ACCEPTOR. 

If  tin  affidavii  to  hold  to  hnil  on  a  btll  of  ex- 
change,  states  the  defendant  to  he  in^ 
debted  to  the  plaint  if  on  the  hill,  which  was 
payable  at  a  day  past,  it  is  sufficient. 

Application  to  set  aside  proceedinpfs,  on  the 

f  round  of  the  affidavit  of  debt  being  defective, 
t  stated  the  defendant  to  be  indebted  to  the 
pluntiif  in  the  sum  of  .30/.  on  a  bill  of  ex- 
change, drawn  by  G.  Hawkins  upon  Sampson 
a  the  defendant,  payable  at  a  aay  now  past, 
eging  that  the  bill  was  unpaid,  or  overdue. 
Gumejf,  B.,  after    refemng  to  the  other 
barons)  refused  the  rule. 

Rule  refused.— /»Ar//(p»  t.  Turner,  M.  T. 
1834.  Exche<i. 


LUNATIC. — ^HABEAS  CORPUS. 

It  should  he  skewn^  in  order  tn  hring  up  a 
person  flom  m  lumaHc  asylum,  that  he  is  in  a 
JU  staie  to  he  removed. 

Application  for  a  habeas  corpus  to  bring  up 
a  person  confined  in  a  hmatic  asyhnB,  to  pro- 
duce him  as  a  witness.  It  appeared  by  the 
affidavit  tflial  he  was  raticma). 

Parhe,  B.,  said  a  writ  might  be  obtiuned  by 
application  to  a  Judge  at  chambers,  on  an  affi- 
davit of  his  fitness  for  removal,  and  his  not 
bemg  dangerous. 

Est  parte  Boyd,  M.  T.  1834.  Excheq. 


JUDGMENT  AS   IN  CASE   OP  A  NONSUIT. 

ff  an  aiiomey  withdraws  Ms  record  beeause 
the  plaintiff  has  failed  to  supply  him  wkh 
money,  it  is  not  a  ground  fvr  discharging 
a  rule  for  judgment  as  in  case  of  a  non- 
suit. 

The  cause  shewn  was,  that  the  plaintiff  had 
been  unable  to  furnish  his  attorney  with  money 
to  proceed, and  therefore  the  attorney  withdrew 
the  record.  He  was,  however,  now  ready  to 
try,  and  to  give  a  peremptory  undertaking. 

In  support  of  tibe  role,  it  was  contended  that 
these  ctrcunstonces  were  bo  cause  for  Ihe  de- 
fendant to  show  against  this  rale. 

Per  Curiam,'-n  would  be  getng  fwther 
titaa  we  have  hitberte  gone,  if  we  were  to  al- 
low this  cause  to  be  a  good  answer.  It  is  a 
good  excuse  for  the  attorney,  but  not  for  the 
etient.  Some  reasonable  cause  must  be  alleged 
fyr  discharging  the  rale,  or  we  should  repeal 
the  act  of  parliament. 

Rule  absolute.— 6?feii#4yT.  Poole  and  others, 
M.T.  1834.    Excheq.  [ 


judgment  as    in  case  of    a  nonsuit. — 
bmeripf's  court. 

issue  was  Jained  on  the  20th  of  June,  and 
notice  of  trial  in  the  sheriffs  court  giren 
an  the  \Sth  of  July,  and  which  was  ctntn* 
ternsanded*  Motion  for  judgment  aa  in  case 
of  a  nonMuii  in  the  next  term  was  held  noS 
to  be  too  early. 

In  this  case  the  trial  was  ordered  to  take 
place  before  the  sheriff.  On  June  20th  issue 
was  joined  ;  notice  of  trial  was  ^ven  for  the 
18th  of  July,  which  was  countermanded.  A 
rule  nisi  fur  judgment  as  in  case  of  a  nonsuit 
having  been  obtained,  it  was  now  contended 
that  it  was  premature. 

Per  C*«mw.— By  the  14  0.  2,  c.  17.  it  is 
provided,  that  the  defendant  may  have  jiidi; • 
ment  as  in  case  of  a  nonsuit,  if  the  plaintiff 
does  not  bring  on  his  issue  to  be  tried  accord- 
ing to  the  course  and  practice  of  the  Court. 
That  refers  to  the  practice  of  the  Court  ex- 
isting then  or  thereafter.  As  notice  of  trial 
was  given  the  motion  is  not  premature. 

Rule  discharged,  on  a  peremptory  under- 
standing to  try  at  the  next  practical' Sheriff^s 
Court.^i1fM^/^  V.  Batty, M.T.  1834.£xcheq. 


DBCLA  RATION. — PLEA. — DEMURRER. — PRI- 
SONER.— DETAINER. 

//  fA  not  a  good  plea  in  Inr  tf»  a  declaration 
against  a  prisoner,  describing  hha  detained 
in  the  custody  of  the  sherff,  that  he  is  ntU 
so  detained. 

Tliis  was  an  action  for  goods  sold.  The  de- 
claration described  the  oefendant  as  detained 
in  the  custody  of  the  sheriff,  at  the  suit  of  the 
plaintiff.  Plea  that  he  was  not  so  deuined. 
To  this  plea  the  defendant  demurred. 

In  support  of  the  plea  it  was  contended  that 
since  the  new  rules,  the  statement  of  the  de- 
tention of  the  defendant  was  traversable. 

Parhe,  B  — It  is  not  a  good  plea. 

Judgment  for  plaintiff. — Rea  v.  Kingston, 
M.T.  1834.    Excheq. 


▼SNUB. — NEW   PLEADING  RULES. — DBCLARA- 
TION. 

ffa  venue  is  improperly  stated  in  a  decla- 
ration,  contrary  to  the  new  Pleading 
Rules,  the  proper  course  is  to  apply  to  a 
Judge  to  strike  ii  out. 

This  was  an  application  to  set  aside  a  decla- 
ration, on  the  ground  that  the  venue  was  in- 
troduced contrary  to  Reg.  Gen.,  H.  T..  3  &  4 
W.4.42,s.8. 

Gurnru,  B.,  was  of  opinion  that  it  was  no 
ground  for  setting  aside  the  declaration,  but 
that  an  application  ought  to  have  been  mads 
at  chambers  to  strike  it  out. 

Rule  refused. — Townsend  v.  Gurney,  M.  T. 
1834.     Excheq. 
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ROLLS  BFITINaS. 

AFTBB   MICHAELMAS  TEAM,   1834. 

Thondfty*    .  Dec.    4  ]  Motions. 

/Causes,  Furiher  Di- 
(  rections,  and  Peti- 
I     tions  by    Consent, 

5  \     and  Pleas,  Demur- 
j     rer8,Causes,Further 
[     Directions,  aod  £x- 
^   ceptions. 
r  Pleas,       Demurrers, 

6  J      Causes,  Further  Di- 

8  I      rections,   and   Ex- 
L     ceptions. 

9  ]  Motions. 

(Pleas,  Demurrers, 
Causes,  Further  Di- 
rections, and  Ex- 
ceptions 
Causes,  Further  Di- 
rections, and  Peti- 
tions 1)y  Consent,  & 
Pleas,  Demurrers, 
Causes,  Further  Di- 
rections and  Excep- 
tions. 
Motions. 

Pleas,       Demurrers, 
Causes^  Further  Dl* 
rections,  and  Excep- 
tions. 
Motions. 

Petitions  in  the  Gene- 
ral Paper. 
{Remaining  Petitions 
(if  any)  and  Pleas, 
Demurrers,  Causes, 
Further  Directions, 
and  Exceptions. 
23  I  Motions. 

r  Short  CauseSj  Consent 
24 J      Petitions,    and  re- 
I      mdning     Motions 
L     (if  any). 

His  HoDoiir  will  ait  at  tke  Rolls  Court, 
^^Mncery-laac,  at  tea  o'clock. 


COUNTRY  COMMISSIONERS  OF 
BANKRUPTCY. 


Friday 


Saturday 
Monday 

Tuesday 

Wednesday 
Thursday 


Friday 


Saturday 

Bflonday  • 
Tnesday  . 
Wednesday 

Thunday 

Friday     . 

Saturday 
Monday 

Tuesday  . 

Wedaeaday 


I.AVCA8HIIIC. 

Bolton, 

Richard  Oouldsmith,  Esq. 
William  Adam  Hulton,  Esq. 
Henry  Oaakell,  Gent. 
James  Cross,  Gent. 
Adam  Lomax  Hawcrth,  Gent. 

Laneatter. 

James  Clarke,  Esq. 
Robert  Oreene  Bradley,  Esq, 
William  Sharp,  Gent. 
John  Taylor  Wilson,  Gent. 


iJverpooL     - 

List  L 

Fletcher  Raincock,  Esq. 
Henry  Lawrence,  Esq. 
Richard  Radcliffe,  Gent. 
Tliomas  Avison,  Gent. 
Richard  Brooke,  Gent. 

List  2. 
Lazariis  Jones  Venables,  Eaq. 
Thomas  ^Amnes  Hall,  Esq. 
Joshva  Lace,  Gent. 
WilKam  Thomfwon,  Gent. 
Edward  Littledaie,  Gent. 

Pret(oo. 

Tliosias  Batty  Addison,  Esq. 
John  Addison,  Esq. 
Ntchohis  Grim^aw,  Gent. 
Charles  Back,  Gcttt 
Peter  €attenill,  Gent. 

MlMchrgt^r, 
hhtl. 

James  Norris,  Esq. 
Rohert  Brandt,  Esq. 
WilKam  Duckworth,  Gent. 
Samuel  Edf(e,  Gent. 
William  Cririe,  Gent. 

List  2. 

John  Frederick  Foster,  Esq. 
Leigh  Traflfbrd,  Esq. 
Samuel  Kay,  Gent^ 
George  Hailfield,  Gent. 
Akkroft  PhillifA,  Geat. 

List  3. 
Edward  Jeremiah  Lloyd,  Esq. 
George  Condy,  Esq. 
Oswald  Milne,  Gent. 
John  Taylor,  Gent, 
James  Blackkdge  Brackenbury,  Gent. 

i;We  shall  be  glad  to  reoeire  copies  of  the 
liata  of  other  counties.] 


ANSWERS  TO  QUERIES, 
litfn  of  fjoonorlr  xiOr  CenuoiU 

Notice  TO  QUIT  L0D01V08.     P.  16. 

A  notice  to  quit  nwist  be  half  ayear«8  no^ 
tice,  expiring  at  the  end  of  the  oureist  jear  of 
the  tenimcy ;  Rig^hi  v.  DttHm,  1 T,  R.  169 ;  and 
a  notice  expiring  at  aay  other  time  will  be  in- 
sufficient,  unless  by  express  agjoement  betweea 
the  parties ;  3  Burr.  1609.  A  quarterly  reser- 
vation  of  rent  is  not  a  eircumstaoce  from 
which  an  agreement  to  dispense  with  a  half 
yearly  notice  is  to  be  inferred;  although, 
where  the  landlord  accepted  in  such  case  a  three 
months'  notice  from  his  tenant  mtfiout<CK^ 
pressing  his  assent  to,  or  a  dissent  from,  such 
notice,  it  was  ruled  at  N.  P.  to  be  presMsptive 
evidence  of  an  agreement  that  a  three  months 
notice  should  be  sufficient.  SfurUpy^  Nsw-^ 
man,  1  Esp.  26.  W.  W. 
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ARBBAR8  OF  KBHT.      VOL.  8,  P.  480. 

If  your  correspondent  H.  had  read  the  3  & 
4  W.  4,  c.  27,  8. 42,  he  would  have  found,  that 
even  on  the  passin  jf  of  that  act,  he  had,  from 
the  29th  of  August  1833,  to  the  1st  of  January 
1834,  a  right  of  action  for  the  recovery  of  the 
whole  of  his  arrears  of  rent.  This  act,  as  he 
states,  received  the  royal  assent  on  the  24th 
July,  1833.  The  Law  Amendment  Act  did  not 
receive  the  royal  assent  until  the  14th  August 
1833,  which,  by  the  3d  sec,  enables  a  party  to 
recover  any  arrears  of  rent  within  ten  years  of 
the  end  of  the  session  (29th  August),  or  within 
twenty  years  after  the  cause  of  action  arises. 
Where  two  acts  of  Parliament,  passed  in  the 
same  session,  come  into  force  the  same  day, 
and  are  inconsistent,  that  which  received  the 
royal  assent  latest  shall  prevail.  See  Rex  v. 
inhabiiantt  of  Middlesex,  2  B.  &  Ad.  818.  Al- 
though  the  Law  Amendment  Act  is  made  to 
take  effect  previous  to  the  Limitation  of  Ac- 
tions Act,  yet,  taking  into  consideration  that 
they  are  both  restndning  statutes,  the  Courts 
would  no  doubt  decide  in  favour  of  the  se- 
cond. 

M. 


QUERIES. 


liKfD  of  pra^ertff  xiOr  Canbe^xncitifl. 

ANNUITY — RBOISTRATION. 

A.,  being  by  the  will  of  his  grandfather,  en- 
titled to  500/.  upon  the  death  of  his  father,  who 
enjoys  the  interest  for  life,  applies  to  the  ex- 
ecutors to  advance  him  the  sum  immediately, 
who  agree  so  to  do  upon  his  executing  a  co- 
venant, whereby  he  undertakes  to  pay  them 
20/.  per  annum  during  his  father's  lite.  Does 
this  yearly  payment  fidl  within  the  annuity  act, 
and  require  refpstration  aa  such.  In  Bythe- 
wood's  Conveyancing,  edited  by  Mr.  Stewart, 
2d  edition.  Vol.  I.  page  339,  it  is  stated  that 
an  agreement  to  grant  an  annuity  does  not 
come  within  the  act,  which  only  embraces 
''deeds,  &c.,  whereby  any  annuity  shaU  be 
granted**  If  this  is  the  law,  it  is  clear  the 
above  instrument  does  not  require  registration ; 
but  with  all  due  deference  to  the  talents  of  Mr. 
Stewart,  it  appears  to  me  that  the  word  grant- 
ed^ in  the  act,  must  be  taken  to  mean  secured, 
for  the  words  of^thc  act  are,  "  every  deed, 
bond,  instrument,  or  other  assurance,  whereby 
any  annuity  shall  be  granted,"  and  a  bond  in 
the  legal  sense  of  the  word  cannot  be  said  to 
grant  an  annuity.  W.  B. 

liOD  Of  EaiOrlorlr  aiitr  Cnunst. 

UTENSILS   D18TRA1NABLB. 

The  parish  officers,  in  order  to  keep  a  woman 
who  has  a  large  family  from  applying  for  relief, 
lend  her  a  mangle  as  a  means  of  subsistence, 
(she  being  a  washerwoman)  on  which  is  painted, 
in  large  letters,  "The  property  of  the  parish 
of  C."  The  landlord  distnuns*— Can  he  take 
the  mangle,  or  not?  it  being  an  instrument 
by  which  she  guns  her  livelihood.         Lex. 


THE  EDITOR'S  LETTER  BOX. 


The  Legal  Almanack  and  Remembrancer, 
now  nearly  ready  for  publication,  will  contain 
Lists  of  the  Judges  and  Officers  of  all  the 
Courts  at  Westminster,  and  such  of  the  Lo- 
cal Courts  as  are  interesting  to  the  Profes- 
sion in  general. — ^The  Officers  of  both  Houses 
of  Parliament. — A  Calendar,  adapted  pecu- 
liarly for  the  use  of  Lawyers,  giving  ac- 
curate information  of  the  Holidays  kept  at 
the  Law  Offices ;  the  particular  Days  for  trans- 
acting various  kinds  of  h&fpX  business ;  the 
commencement  and  conclusion  of  the  Terms  ; 
the  holding  of  Assizes,  Sessions,  &c. — The 
hours  of  attendance  at  the  Common  Law, 
Equity,  and  other  Offices,  carefully  ascertained. 
—The  Terms  and  Returns  of  Writs.— Barris- 
ters, with  the  date  of  their  call,  and  Rejrula. 
tions  of  the  Inns  of  Court. — ^Members  of  the 
Incorporated  Law  Society,  with  the  r^rulations 
for  aamission. — ^The  Circuits. — ^The  Quarter 
Sessions ; — ^Aldermen  and  Law  Officers  of  the 
City. — The  Police  Magistrates  and  Commis- 
sioners ;  and  various  other  Tables  of  profes- 
sional utility. 

Information  of  all  the  arrangements  in  the 
Courts  and  Offices,  and  the  appointment  of 
Judges  and  Officers,  will  be  carried  down  to 
latest  time.  We  must,  of  counte,  wait  until  the 
appointments  are  completed  of  the  Lord 
Chancellor,  the  Lord  Chief  Baron,  the  Attor- 
neyand  Solicitor  General,  &c. 

The  suggestion  of  rendering  the  Almanack 
available  as  an  Office  Diary,  may  be  effected 
by  having  that  part  of  the  Almanack  inter- 
leaved which  contains  the  Calendar,  or  bj  ad- 
dinp^  blank  leaves  at  the  end.  If  conridered 
desirable,  we  will  arrange  with  the  publisher 
to  supply  such  copies,  bound  up  in  this  vray, 
as  may  be  required. 

We  doubt  whether  a  satisfactory  List  can 
be  made  out  of  all  the  Barristers  who  attend 
the  several  Sessions  throughout  the  country. 
We  have  collected  information  to  a  certain 
extent,  and  will  endeavour  to  complete  it. 
We  shall  be  glad  to  receive  any  names  that 
may  be  sent,  particularly  the  more  recent  ones. 
We  find  that  the  published  Lists  of  the  Circuits 
are  very  inaccurate,  including  the  names  of 
many  gentlemen  who  have  long  left  the  Cir- 
cuits, and  omitting  many  who  have  joined 
them. 

The  Letters  of.  S. ;  "  A  Law  Student  ;*'  and 
''One  of  the  Oppressed ;'*  are  under  consi- 
deration. 

The  Queries  and  Answers  of  ,V.  F.,  and 
X.  Y.,  have  been  received. 

In  answer  to  an  inquiry, — ^The  Cheap  Edi- 
tion of  the  Statutes,  printed  by  the  Ring's 
Printer,  was  continued  through  last  session, 
and,  we  believe,  is  now  complete. 

To  a  Country  Subscriber  we  begto  say,  that 
the  Commentaries,  as  well  as  the  Digests,  are 
separate  publications,  and  we  cannot  be  an- 
swerable for  the  mistakes  of  his  bookseller. 


STfie  Argal  4l^hiitvhtv. 
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'*  Quod  magiB  ad  Noc 

Peitinet,  et  nescire  malum  est,  agiUmus« 


HORAT. 


DISSERTATIONS  ON  CONVEY- 
ANCING. 

No.  XVIII. 


ON  THB  PBODVCriON  09  A  LESBOr's  TITLB. 

Wb  shaQ  in  this  diasertatioii  endeavour  to 
hj  befoore  our  readers  the  present  state  of 
ihe  law  respecting  the  production  of  the 
lessor^s  title  on  the  purchase  of  leaseholds, — 
a  sulject  very  frequently  discussed,  and  on 
which  legal  opinion  has  much  fluctuated. 
It  is,  in  fitct»  generally  provided  against  by 
the  articles  of  sale ;  and  where  an  auctioneer 
on  a  sale  of  leaseholds*  omitted  the  usual 
dsnse*  dispensing  with  the  necessity  of  pro- 
ducing hu  employer's  title.  Lord  Ellen^ 
borough^  considered  the  negligence  so  gross 
as  to  preclude  the  auctioneer  from  recovery 
for  his  trouble  in  the  sale.  But  it  has  been 
veryrecently decided^  that  where,on  the  sale 
of  leasehold  property,  one  of  the  conditions 
of  sale  was  that  the  vendor  "  should  not  be 
obliged  to  produce  the  lessor's  title,"  the 
vendee  having  tdiunde  discovered  certain 
defects  in  the  lessor's  tide,  he  was  entitled 
to  resist  the  completion  of  his  purchase, 
notwithstanding  the  above  condition. 

We  are,  however,  here  to  consider  the 
cases  where  there  has  been  no  stipulation 
on  the  subject  by  the  parties,  and  they  are 
left  to  their  legal  rights.  It  is  now  well 
settled  in  Courts  of  Equity,  that  a  vendor 
cannot  compel  a  specific  performance  of  a 
contract  for  the  purchase  of  leaseholds, 
inthout  furnishing  an   abstract  of  title,*^ 

•  Cited  by  Lord  Denman,  C.  J. ;  Souter  v. 
Drake,  3  Nev.  &  M.  45. 
^  Shepherd  y,  Keailey,  1  C.  M,  &  R.  117- 
c  FUdes  V.    Hooker,  2  Meri?.  424  j  Purvh 
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on  the  principle,  among  others,  that  he  who 
seeks  equity  must  do  it.  But  it  has  been 
repeatedly  held  at  common  law,  that  a  les- 
sor who  enters  into  a  contract  for  land  does 
not  thereby  impliedly  engage  that  he  will 
deliver  to  the  lessee  an  abstract  of  the  tide 
to  the  freehold ;  ^  and  Lord  Tenterden  very 
recently  ®  decided  at  nisi  prius,  that  upon 
the  sale  of  a  lease  without  any  stipulation 
for  making  a  good  title,  or  for  the  produc- 
tion of  a  lessor's  title,  that  the  purchaser 
cannot  insist  on  its  production. 

However,  these  cases  may  now  be  con- 
sidered to  be  overruled.  In  Roper  v. 
Coombes, '  where  A„  by  agreement,  made  on 
the  81st  of  March,  agreed  to  grant  a  lease 
of  certain  premises,  habendum  from  the 
29th  of  September  then  next,  for  twenty- 
one  years,  in  consideration  of  100/.,  of 
which  lOl,  were  to  be  paid  on  the  Idth  of 
April,  and  the  residue  on  having  possession 
of  the  premises ,  but  no  time  for  granting 
the  lease  was  fixed  by  the  agreement,  and 
B,  being  called  upon  to  pay  the  90/.,  de- 
manded an  abstract  of  tide,  which  was  re- 
fused, whereupon  he  gave  notice  that  he 
would  rescind  the  coiitract,  and  commence 
an  action  to  recover  the  10/.  which  he  had 
paid.  It  was  held  that  he  was  entided  to 
recover,  it  being  proved  at  the  trial  that  at 
the  time  when  the  action  was  brought,  ^.  had 
no  power  to  grant  the  lease  contracted  for. 

In  a  very  recent  case,^  the  circumstances 
were  these : — 


V.  Rayner,  193;  fThiiev.  Fofjambe,  11  Ves. 
337;  18  Ves.  606. 

^  Temple  v.  Brown,  6  Taunt.  60 ;  Gwiiiim  v. 
Stone,  3  Taunt.  433 ;  Suif .  V.  &  P.  306. 

«  Georg^e  v.  Priichard,  1  Ry.  &  Moo.  417. 

'6B.&C.534;9D.  &R.562. 

»  Souier  V.  Drakr,  3  Nev.  &  M.  40. 
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There  was  a  written  agreement  signed 
by  the  plainti£f  and  defendant,  for  the  as- 
signment of  a  term  of  twettVjr-one  years,  of 
which  three  years  and  one  quarter  were  un- 
expired.   The  plaintiff  had  produced  the 
lease  and  the  assignment  of  it  to  himself, 
but  had  refused  to  produce  the  lessor's  title. 
And  Lord  Demnan,  G.  J.,  after  adverting  to 
the  cases  in    equity,    continued   thus: — 
**  All  these  were  cases  in  equity,  arising  on 
bills   for  specific  performance;   and  Lord 
Eldon^  and  more  particularly  Sir  fV,  Grant, 
both  advert  to  the  possibility  of  a  distinc- 
tion between  them  and  actions  for  damages 
to  be  recovered  at  law ¥or  breach  of  contract. 
We  cannot,  however,   help  thinking,  that 
the  opinion  of  these  eminent  Judges,  and 
the  decisions,  especially  that  of  Purvis  v. 
Rayner^  are  authorities  upon  the  gAeral 
question,  whether  it  arise  in  a  Court  of  Law 
or  Equity,  and  that  the  true  ground  of  re- 
fusing relief  by  a  specific  performance  in 
these  cases  is,  that  the  vendor,  6y  hie  con- 
tract, was  bound  to  make  out  a  good  title 
in  all  respects  to  the  subject  agreed  to  be 
Bold,  including  the  right  to  the  lessor  to  de- 
mise, and  that  he  has  not  done  so.     If  that 
be  his  contract,  he  must  equally  £eu1  in  a 
Court  of  Law,  unless  he  can  prove  a  per- 
formance of  it  on  his  part.    And  no  reason 
Qccmrsto  us  why,  as  the  Courts  of  Law  and 
of  Equity  would.putthe  same  contruction  on 
a  contract  for  the  sale  of  a  freehold  estate,, 
they  should  do  otherwise  in  respect  of  a 
contract  for  the  sale  of  a  leasehold.    The 
cases  at  law  have  not  been  numerous  on 
ihe  subject  of  contracts  to  grant  or  sell 
leases.    That  of  Gwillm  v.  Stone,  3  Taunt. 
483,  was  disposed  of  before  the  subject  was 
•o  much  considered  as  it  has  since  been  in 
the  cases  in  equity.    Besides  the  points 
actually  decided  were,  first,  that  on  a  con- 
tract to  grant  a  lease  there  is  no  engage- 
ment necessarily  arising  by  implication  itf 
law,  that  the  lessor  has  sufficient  power  to 
grant  such  a  lease,  and  should  shew  a  good 
title ;  for  the  Court  arrested  the  judgment, 
on  Uie  ground  liiat  it  was  not  a   good 
breach  of  an  agreement  to  grant  a  lease  to 
•tate,  the  d^endant  had  not  shewn,  and 
had  not,  a  sufficient  title;   and  the  second 
pomt  decided  was,  that  diere  was  no  con- 
tract implied  in  point  of  fiict,  to  deliver 
an  abstract  oi  title  on  an  agreement  tb 
grant  a  lease.    In  Temple  v.  Brown,   6 
Taunt.  60,  the  question  arose  as  to  the 
latter  point,  but  it  cannot  be  considered  as 
having  been  decided  by  it.     In  Gedtffe  v. 
Pritehard,  Ryan  and  Moody,  '417,  on  an 
agreement  in  general  terms,  to  sell  an  ex^  I 


isting  lease.  Lord  Tenterden,  C.  J.,  was  of 
opinioa  that  no  contract  to  make  out  a 
complete  title  would  be  implied,  and  that 
the  vendor,  without  an  express  stipulation, 
was  not  bound  to  produce  his  lessor's  title ; 
and  he  considered  the  cases  in  equity  as 
deciding  merely  "  that  a  vendor,  on  a  bill  for 
a  specific  performance,  could  not  compel  a 
purchaser  to  take  a  lease  without  shewing 
the  lessor's  title.'*  On  the  other  hand,  his 
Lordship  said,  there  was  the  decision  of 
Lord  Ellenhorough,  already  adverted  to; 
and  continued,  "for  the  reasons  above 
given  we  come  to  the  conclusion,  that, 
unless  there  be  astipulation  to  the  contrary, 
there  is  in  every  contract  for  the  sale  of  a 
lease,  an  implied  undertaking  to  make  out 
the  lessor's  title  to  demise,  as  well  as  that 
of  the  vendor  to  the  lease  itself,  which  im- 
plied undertaking  is  available  at  law  as  well 
as  in  equity ;  and  we  cannot  adopt  the  dis- 
tinction acted  upon  in  George  v.  Prt/- 
chard:' 

It  still  remains  undecided  whether  a 
lessee  can  in  equity,  as  plaintiff,  call  for  the 
lesKir^s  title ;  but  perhaps  it  is  not  too  mudi 
to  say.  that  according  to  the  present  feel- 
ing of  the  Courts  on  this  sal^ect,  he  would 
succeed  in  such  an  application. 

Where  tiie  contract  is  between  dve  as- 
st^ot  add  assignee  of  a  lease,  it  ajlpears 
that  if  tiie  assignor  can  compel  the  produc- 
tion of  the  freehold  title,  tlw  assignee  will 
be  entitled  to  its  pn>duction,i'  and  where  it 
it  impossible  for  him  to  do  so,  a  purdiaser 
may  recover  his  deposit  and  costs^ 


THE  LATE  LORD  CHANCELLOR. 


Wb  have  received  one  letter,  writtto,  it 
would  seem*  in  an  angry  moment,  blaming 
us  for  the  sentiments  which  we  have  ex- 
pressed as  to  the  late  Lord  Chancellor. 
This  letter  is  dated  the  4th  instant,  and  we 
fear  that  our  last  number  has  increased  the 
indignation  of  our  correspondent.  We  can 
assure  him,  however,  that  we  haVe  patiently 
reviewed  tiie  subject,  and  camiot  regret  or 
modify  what  we  have  written.  We  have 
no  political  feding;  we  should  divert  this 
journal  from  the  purposes  for  which  it  was 
originally  started  if  we  allowed  it  in  any 
respect  to  be  infiuenced  by  party,  and  we 
can  conscientiously  declare  that  it  has  never 
been  so  influenced.    When  Lord  Brougham 

b  See  fFhite  v.  Foljamie,  1 1  Ves.  337. 
i  FltttemY.  TkornhiU,  2  W.  Bla.  VflB. 
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was  in  office  he  avowed  himself  the  open 
enemj  of  our  own  profession ;  he  chose  to 
oppose,  and  endeavoured  to  sacrifice  us  as 
lawyers  to  his  desire  for  power  and  popu- 
larity. Surely  it  is  not  strange  that  he 
can  expect  no  fetvour  firom  us;  yet  we 
shewed  no  indecent  exultation  at  his  fall, 
and  had  he  not  drawn  public  attention 
again  upon  himself,  we  should  have  been 
silent  respecting  him.  With  him  as  a 
minister  or  as  a  politician  we  have  nothing 
to  do,  but  as  a  lawyer  and  as  a  judge  his 
actions  come  directly  within  our  province ; 
and  if  we  profess  to  represent  the  feelings 
of  onr  own  profession,  we  must,  often 
unwillingly,  take  some  notice  of  them.  We 
are  sorry  to  differ  from  our  correspondent, 
but  we  are  satisfied  that  nine-tenths  of  our 
own  profession  think  with  us,  and  not  with 
him. 

As  we  are  bound  to  put  on  record  all 
matters  rela^ting  to  the  highest  offices  of  the 
law,  we  beg  to  copy  the  following  letter, 
which  completes  the  transaction  adverted  to 
last  week,  and  with  which,  no  doubt*  our 
readers  are  already  familiar : — 

^.P^rh,  &timbtp,  AW  29. 

''My  Lord,— 'I  had  the  honunr  of  receiving 
yonr  Lordship's  letter,  announcing  tiiestute  in 
whidi  Govern  meat  at  present  is.  and  that  no- 
thiojr  of  any  kind  can  be  settled  either  as  to 
measures  or  anything  elne  until  the  arrival  of 
Sir  Robert  PecJ. 

**  Although  I  felt  extremely  anxious  to  ac- 
complish the  two  objects  of  svtving  a  lar^c  sum 
to  the  pablic  and  of  completing  the  reform  of 
the  Conrt  of  Cha&cery  by  abolUhing  the  office 
of  Vioe  Chancellor,  (a  subject  on  which  I 
trsuumitted  a  full  memorial  to  your  Lordship 
from  Dover,  and  on  which  I  had  sent  a  meinor- 
aadum  before  I  left  the  Great  Seal),  yet  some 
commnnications  which  I  have  since  received 
from  penons  in  whose  iudgment  I  entirely 
eonfide,  give  me  room  to  think  that  my  accept* 
m|f  a  judicial  situation,  though  without  any 
emolttiDent  whatever^  might  appear  to  others 
to  interfere  with  my  Pariiumeptary  duties,  1 
frel  myself  under  the  necessity  of  desiring  that 
the  tender  of  gratuitous  service  formerly  made 
shpold  be  considered  as  withdrawn,  my  own 
clear  and  nnhesitadag  opinion  is,  that,  follow- 
iaff  the  example  of  Lord  LcHighboTough  and 
omen,  I  coola  attend  as  much  to  Parliamen- 
tary dnties  when  on  the  bench  as  when  in  a 
jirivate  station.  But  in  these  times  I  have  no 
right  to  take  any  step  which  has  anv  tendency 
to  discourage  the  efforts  of  those  whose  prin- 
ciples are  mv  own,  and  whose  confidence!  am 
proud  to  enfoy. 

**  i  have  the  honour  to  be«  •&€. 

(Signed)  ^**  Brougham.^ 

Hub  tberefore,  we  aoppoae,  closes  the 
Noble  Lord's  application  tor  office— an  ap- 


plication, it  must  be  admitted*  hastily  made, 
and  as  hasdly  withdrawn.  The  reasomr 
assigned  for  the  offer  are  to  us  insufficient. 
"  A  large  sum  *'  would  certainly  not  have 
been  saved ;  the  saving,  if  any,  must  have 
been  inconsiderable,  and  as  dust  in  the  ba- 
lance. The  abolishing  the  office  of  Vice« 
Chancellor  would  not  have  been  necessarily 
furthered  by  the  appointment.  Even  where 
the  Chief  Baron  has  been  much  esteemed 
as  a  Judge,  the  business  in  equity  has  not 
been  great,  and  would  almost  certainly  have 
been  less  than  at  present  if  Lord  Brougham 
had  been  appointed  Chief  Baron.  But  it 
has  been  well  observed,  if  the  late  Lord 
Chancellor  had  so  anxious  a  desire  to  dis- 
pense with  this  office,  why  were  not  step9 
sooi^^er  taken  in  the  matter,  when  he  himself 
had  the  Great  Seal,  and  had  the  power  of 
making  the  alteration?  On  the  contrary, 
as  has  been  noticed  in  his  feurewell  speech 
in  the  Court  of  Chancery,*  he  dwells  in 
the  most  pointed  manner  on  the  tried  abi- 
lity and  indefatigable  industry  of  Hie  Vice 
Chancellor,  and  intimates  the  absolute  ne- 
cessity for  his  services  in  disposing  of  the 
business  of  the  Court  of  Chancery.  But  it 
has  been  said  by  Mr.  E.  L.  Bulwer,  in  a 
note  to  the  Supplement  to  his  Pamphlet* 
which  contains  a  letter  from  Lord  Brougham, 
that  during  the  life  of  the  late  Sir  John 
Leach  the  scheme  could  not  be  tried,  as  that 
learned  Judge  did  not  hear  motions  ;  but  as 
under  the  Chancery  Regulation  Act,  all 
future  Masters  of  the  RoUs  are  to  apply 
themselves  to  every  species  of  equity  busi-i 
ness,  the  plan  could  only  be  tried  by  Lord 
Brougham's  successor.  But  it  has  entirely 
escaped  Mr.  Bulwer,  that  Lord  Brougham's 
own  act  is  the  great  obstruction  to  the  trial 
of  any  scheme  of  the  sort.  That  noble 
Lord,  on  leaving  office,^  claimed  the  merit  of 
^pointing  Sir  Charles  Pepys  to  the  office 
at  Master  of  the  RoUs.  Now,  we  think  it 
clear  that  if  Lord  Brougham  had  had  any 
real  intention  of  abolishing  the  office  of 
Vice-Chancellor,  he  had  on  the  death  of 
Sir  John  -  Leach  the  very  best  opportunity 
for  making  the  experiment.  Sir  L.  Shad- 
well  might  have  been  created  Master  of  the 
Rolls,  and  the  filling  up  his  office  of  Vice- 
Chancellor  might  have  been  suspended.  A 
fJELir  trial  might  then  have  been  given, 
which  is  now  obviously  impossible,  unless 
Sir  C.  Pepys  or  Sir  L.  Shadwell  could  be 
persuaded  to  retire  on  a  pension ;  and  being 
both  men  in  the  prime  df  life,  and  competent 
■     ■■'■»■■  '   '         ■■  '      ■■       ■■ 

•  Printed  »nie,  p.  87. 
^  See  ffR/a,  p.  87. 
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to  the  dbchdrge  of  their  duties,  this  b  not 
very  probable.  We  can,  therefore,  only 
come  to  the  conclusion,  that  Lord 
Brough^kon  had  no  such  intention,  and  has 
simply  ndsed  up  the  notion  in  order  to 
give  a  better  grace  to  a  transaction  which 
his  own  friends  regret. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  XIII. 


THB  AOnr  TO  AMfiND  THE  ENGLISH  AKD  IBISH 
8BBVICB  OF  PROCESS  ACT.  I . 

4  &  5  W.  4.  c.  82. 

Bt  the  2  W.  4,  c,  33,  stated  fuUy  4  L. 
O.  p.  97,  the  Courts  of  Chancery  and 
Exchequer  in  England  have  the  power  of 
ordering  the  service  of  their  process  in  any 
suit  concerning  lands  situate  in  England  or 
Wales  to  defendants  residing  in  Ireland  or 
the  Isle  of  Man,  §  1 ;  and  by  §  S,  the  Courts  of 
Chancery  or  Exchequer  in  Ireland  have  the 
power  of  ordering  the  service  of  their  pro- 
cess in  any  suit  concerning  lands  in  Ireland 
to  defendants  residing  in  England  or  the  Isle 
of  Man.  But  these  sections  related  only  to 
suits  relating  to  lands,  tenements,  or  here- 
ditaments situated  in  these  countries,  and 
not  to  any  suits  relating  to  other  kinds  of 
property.  By  the  present  act  its  operation 
is  enlarged,  and  it  is  enacted  (§1.),  that  all 
the  provisions  contained  in  the  said  act  re- 
lating to  suits  instituted  in  the  said  Courts 
respectively  concerning  lands,  tenements,  or 
hereditaments  situate  in  England  or  Wales 
or  In  Ireland  respectively,  shall  be  extended 
and  applied  to  all  suits  instituted  in  the  said 
Courts  respectively  concerning  any  char^ 
lien,  judgment,  or  incumbrance  thereon,  or 
concerning  any  money  vested  in  any  govern- 
ment or  other  public  stock,  or  public  shares 
in  public  companies  or  concerns,  or  con- 
cerning the  dividends  or  produce  thereof; 
and  the  provisions  in  the  said  act  authoriz- 
ing the  said  Courts  respectively  to  direct 
that  the  service  in  any  part  of  the  United 
Kingdom  of  Great  Britain  or  Ireland,  or  the 
Isle  of  Man,  respectively,  of  any  subpoena 
or  subpoenas,  letter  missive  or  letters  mis- 
sive, and  of  all  subsequent  process  to  be 
had  thereon,  upon  any  defendant  or  defend- 
ants in  such  suit,  then  residing  in  such  parts 
of  the  United  Kingdom  or  the  Isle  of  Man 
in  wiiich  he,  she,   or  they  should  be  so 


served,  should  be  deemed  good  service  of  or 
be  made  upon  such  defendcmt  or  defendants, 
upon  such  terms,  and  in  such  manner,  and 
at  such  time  as  to  such  Courts  respectively 
should    seem    reasonable,    and   that  such 
Courts   respectively  might  proceed    upon 
such  service  as  fully  and  effectually  as  if  the 
same  had  been  duly  made  within  the  juris- 
dictions of  such  Courts  respectively,  shall 
be  extended  to  any  defendant  or  defendants 
in  any  such  suit  or  suits  as  hereinbefore 
mentioned,  who  shall  appear  by  affidavit  to 
be  resident  in  any  place,  specifying  the  same, 
out  of  the  United  Kingdom  of  Great  Britain 
and  Ireland ;  and  that  the  said  Courts  res- 
pectively may,  on  motion  in  open  Court  of 
any  of  the  complainants  in  any  such  suit, 
founded  upon  an  affidavit  or  affidavits,  and 
such  other  documents  as  may  be  applicable 
for  the  purpose  of  ascertaining  the  residence 
of  the  party,  and  the  particulus  material  to 
identify  such  party  and  his  residence,  and 
also  specifying  the   means  whereby  such 
service  may  be  authenticated,  and  especially 
whether  there  are  any  British  officers,  civil 
or  military,  appointed  by  or  serving  under 
his  Majesty  residing  at  or  near  such  place, 
to  order  that  service  of  a  subpoena  to  appear 
and  answer  upon  the  party  in  the  manner 
thereby  directed,  ur,  in  ease  where  the  said 
Courts  respectively  shall  deem  fit,  upon  the 
receiver,  steward,  or  other  person  receiving 
or  remitting  the  rents  of  ^e  lands  or  pre- 
mises, if  any,  in  the  suit  mentioned,  return- 
able at  such  time  as  the  said  Courts  res- 
pectively shall  direct,  shall  be  deemed  good 
service  of  such  party,  and  afterwards,  upon 
an  affidavit  of  such  service  had,  to  order  an 
appearance  to  be  entered  for  such  party  in 
such  manner  and  at  such  time  as  the  said 
Courts  respectively  shall  direct,  and  that 
thereupon    such   Courts  may  respectively 
proceed  upon  such  service  so  made  as  afore- 
said as  fully  and  effectually  as  if  the  same 
had  been  duly  made  within  the  jurisdictions 
of  such  Coiurts  respectively. 

And  by  §  2,  where  it  shall  appear  upon 
affidavit,  to  be  made  to  the  satisfaction  of 
the  said  Courts  respectively,  that  any  de- 
fendant in  any  such  suit  as  hereinbefore 
mentioned  cannot  by  reasonable  diligence  be 
personally  served  with  the  subpoena  to  ap- 
pear and  answer,  or  that  upon  inquiry  at  his 
usual  place  of  abode  he  could  not  be  found 
so  as  to  be  served  with  such  process,  and 
that  there  is  just  ground  for  believing  that 
such  defendant  secretes  or  withdraws  himself 
so  as  to  avoid  being  served  with  the  process 
of  such  Court,  then,  and  in  all  such  cases, 
the  Court  may  order  that  the  service  of  the 
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sabpcBna  to  appear  and  answer  shall  be  mib- 
stitQted  in  such  manner  as  the  Court  shall 
think  reasonable  and  direct  by  such  order. 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  LXXI. 


SWEARING  WITNBS8. 

The  following  case  settles  a  point  in  the  law 
of  evidence  which  has  been  sometimes  dis- 
puted, viz.  that  a  person  producing  documents 
under  a  iubpana  duces  tecum,  need  not  be 
sworn  if  the  party  by  whom  he  is  called  does 
not  wish  him  to  be  examined.  Tliis  was  so  held 
by  the  Court  of  Exchequer,  judgment  being 
delirered  by  Baylep,  B.  in  Summers  y.  Afoeelep^ 
4  Tyr.  158 ;  and  the  Court  of  Kmg's  Bench, 
it  will  be  seen,  concur  in  the  same  opinion. 

At  the  trial  of  this  cause  before  Alderson,  J. 
at  the  last  assizes  for  Cumberland,  a  person 
was  called  upon  under  a  suLpoBna  duces  tecum, 
to  produce  a  book  belonging  to  certain  trus- 
tees appointed  under  an  act  of  parliament,  and 
which  was  in  his  custody  as  their  clerk.  He 
produced  the  book,  and  the  plaintiff^s  counsel 
by  whom  he  was  called,  having  no  question  to 
put  to  him,  and  being  prepared  with  other  evi- 
dence to  identify  the  book,  did  not  propose  to 
We  him  sworn ;  but  the  counsel  tor  the 
defendant  insisted  that  this  should  be  done,  in 
order  that  they  might  have  an  opportunity  to 
cross  examine.  The  learned  Judge  refused  to 
have  the  party  sworn.  The  plaintiff  having 
obtained  a  verdict — 

Dundas  now  moved  for  a  new  trial,  on  the 
ground  that  a  person  attending  with  docu- 
ments under  a  subpcena  duces  tecum,  ought  to  be 
iwom  before  lie  puts  them  in ;  but  he  admitted 
that  the  contrary  had  been  decided  last  term 
by  the  Court  of  Exchequer,  in  Summers  v. 
Moteiey,  and  that  if  this  Court  adhered  to  the 
decision  there  given,  he  could  not  support  his 
motion. 

Denman,  C.  J.  It  is  best  not  to  disturb  a 
question  which  has  been  fully  considered  and 
decided. 

ParAe,  J.  I  am  of  the  same  opinion.  I  al* 
ways  tliought  that  a  subpiena  duces  tecum  had 
two  distinct  objects,  and  that  one  might  be 
enforced  without  the  other. 

Patteson,  J.  concurred. 

Rule  refused. — Perry  v.  Gibson,  1  Adol.  & 
Ellis,  46. 


THE  PROPERTY  LAWYER. 
No.  XXXVII. 


RBTROSPECTIVB   EFFECT  OF    THE   BANKRUPT 
ACT. 

By  the  6  O.  4,  c.  16,  p.  127,  it  is  enacted, 
"  that  if  any  person  who  shall  have  been  so 
discharged  by  such  certificate  as  aforesaid,  or 
who  shdi  have  compounded  with  his  creditors, 
or  who  shall  have  been  discharged  by  any  in- 
solvent act,  shall  be  or  become  bankrupt,  and 
have  obtained,  or  shall  hereafter  obtain,  such 
certificate  as  aforesaid,  unless  his  estate  shall 
produce,  after  all  charges,  sufficient  to  pay 
every  creditor  under  the  commission  \bs.  in 
the  pound,  such  certificate  shall  only  protect 
his  person  from  arrest  or  imprisonment ;  but 
his  future  estate  and  efiects,  except  his  tools 
of  trade  and  necessary  household  furniture, 
and  the  wearing  apparel  of  himself,  his  wife, 
and  children,  shall  vest  in  the  assignees  under 
the  said  commission,  who  shall  be  entitled  to 
seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt 
was  possessed  at  the  issuing  of  the  commis- 
sion." 

In  August,  1815,  the  bankrupt  was  dis- 
charged under  the  Insolvent  Debtors'  Act 
then  in  force.  In  July,  1829,  a  commission  of 
bankrupt  issued  against  him,  under  which  his 
estate  paid  in  1830  a  dividend  of  less  than  15«. 
in  the  pound,  and  he  obtained  his  certificate. 
In  1831  he  married  a  lady  possessed  of  real 
and  personal  property,  great  part  of  which  was 
vested  in  the  defendant  as  her  trustee,  for  her 
sole  use.  As  to  the  residue,  the  wife,  prerious 
to  her  marriage,  executed  a  power  of  attorney 
to  sell  and  transfer  in  order  to  enable  the  hus- 
band to  trade  with  it ;  and  he  was  to  account  for 
it  yearly  with  the  defendant  as  trustee  The 
stock,  however,  remained  in  the  wife's  maiden 
name,  and  after  the  marriage  the  husband  sold 
it  out,  and  placed  the  proceeds  to  his  account 
with  the  Bank  of  England.  This  action  was 
brought  to  recover  the  balance  of  that  account. 
The  defendant,  as  trustee  of  the  wife,  was  sub- 
stituted by  rule  of  court  for  the  Bank  of 
England,  against  whom  it  had  been  first 
Ikought. 

*'  If,"  said  Mr.  B.  Baifley,-  in  delivering 
judgment,  "  there  has  been  such  previous  dis- 
charge as  the  act  contemplates,  it  does  not 
protect  them  from  the  claim  of  the  assignees, 
but  vests  the  property  in  them ;  5  O.  2,  c.  30, 
s.  9,  was  the  only  act  in  force  before  6  G.  4, 
c.  16 ;  and  that  act  provided  for  the  discharge 
of  the  person  of  the  bankrupt  only,  but  enacted 
that  his  future  effects  should  be  liable;  and 
there  was  a  provision  in  the  Insolvent  Act 
applicable  to  future  effects,  bv  which  the  as- 
signees might  seize  in  execution  the  future 
effects  of  the  party.  Until  6  O.  4^  c.  16, 
therefore,  bankrupts'  goods  were  liable  to  the 
claim  of  each  separate  creditor,  and  to  that 
also  of  his  assignees  under  the  Insolvent  Act, 
and  between  them  there  mi^ht  be  competi- 
tion as  to  who  should  first  seize.  The  effect 
of  6  G.  4,  c.  16,  is  to  take  awav  this  comped. 
1  3 
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tioD  of  credifore  inter  te,  and  to  destroy  the 
claims  of  the  assif^nees  of  aa  insolveDt  debtor 
who  afterwards  becomes  bankrupt/'  Alter 
examining  the  words  and  construction  of  the 
several  sections  of  the  Act,  the  learned  Baron 
continued.  ''The  construction  of  s.  127  is 
plfun ;  it  applies,  under  the  words,  'such  cer- 
tificate as  aforesaid/  to  dischari^e  under  any 
Species  of  certificate,  either  under  5  G.  2,  c. 
do,  or  6  G.  4,  c.  16,  and  to  every  discharge  bv 
composition  or  insolvency,  either  before  6  €f. 
4  or  after ;  and  there  are  two  cases  wlliftre  it 
must  have  been  so  considered.  The  King's 
Bench  does  state  its  opinion,  though  unne- 
cessarily ;  and  whoever  remembers  that  great 
and  emment  man.  Lord  TentrrHen^  will  bear 
testimony  to  the  pecnltar  and  great  caution 
with^ich  he  abstained  from  deciding  unne- 
cessary points.  In  Fonrltr  v.  Cotter,  \0  B,  & 
C.  427>  there  had  been  three  com  missions 
against  the  defendant;  the  third  was  ilADsted 
to  be  a  void  commisnion,  which  it  cotri§  not 
have  been  unless  6  G.  4,  c.  16,  applied  to  com- 
missions issued  under  the  previous  statutes  re^ 
lafmg  to  bankrupts.  That  Court  then  acted 
on  Uie  principle  that  section  127  was  appli 
cable  to  that  case,  nor  can  its  judgment  be 
otherwise  supported.  In  R-  binaon  v.  Scere,  3 
B.  and  Ad.  33^',  there  had  been  one  commission 
before  6  G.  4,  c.  16,  and  another  after.  The 
defendant  when  sued  pleaded  bankruptcy* 
I  agree  that  it  was  not  necessary  in  that  case  to 
decide  whether  stat.  6  G.  4,  c.  16,  applied  to 
commissions  founded  on  5  G.  2,  e.  30 ;  for 
either  6  G.  4,  c.  16  does  or  does  not  apply  to 
bygone  commissions ;  if  it  does  not,  you  have 
a  discharge  valid  under  6  G.  4,  c.  16,  because 
yon  have  one  commission  only,  and  cannot 
count  preceding  commissions ;  if  6  G.  4,  c.  1 6 
does  apply,  and  you  can  count  them,  then 
aec.  127  of  6  G.  4,  c.  16  is  a  discharge ;  for  it 
would  be  most  unreasonable  that  he  should  be 
sued  when  he  could  not  be  taken  in  execution, 
and  when  he  could  have  no  property  liable  to 
an  execution.  It  was  argued  on  6  G.  4,  c.  16, 
and  its  oj>erafion ;  ana  the  Ck>urt  expressed 
their  opimon,  after  consideration,  that  it  was 
a  case  within  sec.  12,  applicable  to  discharges 
by  commission  previous  to  6  G.  4,  c.  16.  We 
are  of  opinion,  on  the  contrast  of  the  language 
of  6  G.4,  c.  16  with  that  of  5  G.  2,  and  of 
those  two  cases,  that  this  case  is  within  6  G.  4, 
c.  16,  and  that  you  may  apply  that  act  to  by- 
gone commissions  issued  under  5  G.  2,  c.  30, 
or  5  G.  4,  c.  98.  Mr.  Folleit  pressed  that  such 
a  decision  would  take  away  from  assignees  of 
an  insolvent  their  chance  of  obtaining  his 
future  property.  No  doubt  it  will  have  that 
operation;  but  we  think  that  so  minute  an 
interest  in  those  assignees  as  not  to  affect  the 
general  interest  conferred  by  this  act ;  and  that 
our  decision,  by  taking  away  the  previous 
competition  among  creditors,  does  not  mili- 
tate against  the  construction  which  we  feel 
ought  to  be  given  to  6  G.  4,  c.  16. 
EUion  y.  Bruddkk,  4  Tyr.  122. 


KBYIBW. 

The  Conveyaneer*s  Assisttmt ;  or,  a  Series 
ofPrecedeMt  in  Coaveyofieing  and  Com- 
mercial Forms,  in  A^habeiical  Order, 
after  the  manner  of  Jones's  Attorney's 
Pocket  Book,  adapted  to  the  present  State 
of  the  Law  and  the  Practice  of  Convey- 
ancing ;  wiih  copious  Prefaces,  Obsertm- 
tions,  and  Notes  on  the  several  Deeds,  and 
the  late  Real  Property  Acts,  SfC,  By 
George  Crabb,  Esq.,  Banister  at  Law. 
In  Two  Volumes.  London:  Henry  But- 
terworth.     1835. 

Tbb  state  of  legal  literature,  like  that  of 
every  other  branch  of  authorahip,  haa  un- 
dergone great  changea  dinrifig  the  last 
twenty  or  thirty  yean,  and  more  eapecially 
in  the  latter  part  of  that  period*  The 
number  of  professional  authors  haa  greatly 
increased,  and  the  particular  auhjects  on 
which  they  write  are  more  amplified  and 
frequently  more  subdivided  amongst  various 
writers  than  formerly.  We  are  no  longer 
content  to  follow  in  the  old  tracks^  pub- 
lishing new  editions  of  standard  works,  and 
rarely  attempting  to  improve  even  the  ar- 
rangement and  method  of  the  original  com- 
pilations. If  a  large  field  of  legal  disqui- 
sition has  been  so  occupied  that  but  little 
distinction  can  be  gsdned  in  re-tracing  it  in 
a  different  manner,  the  writer  selects  some 
prominent  or  important  part  which  has  not 
been  exhausted,  and  cultivates  it  to  the 
highest  degree  of  which  it  is  capf  ble — thus 
raising  to  himself  a  reputation  for  a  more 
searching  and  profound,  though  a  less  el- 
tensive  production.  There  can  be  no  doubt 
that  all  branches  of  the  professiom  are  be- 
nefited by  these  recent  improvements  in  tiie 
exposition  of  all  the  most  minute  parts  of 
ocur  system  of  jiuisprudence  and  of  practioal 
law. 

Amongst  the  books  familiarly  in  use 
in  a  solicitor's  office,  were  many  of  a  very 
useful,  though  humble  description,  such  lis 
Impey's  Practice,  and  Jones's  Attorney's 
Pocket  Book,— the  one  furnishing  the  ar- 
ticled clerk  with  plain,  concise,  and  simple 
directions  in  all  parts  of  the  practice  of  the 
Courts,  and  the  other  supplying  such  forms 
and  practical  instructions  in  conveyancing 
as  were  of  ordinary  and  constant  use.  There 
was,  of  course,  on  the  shelves  of  the  solid- 
tor's  office,  one  of  the  approved  Digests  or 
Abridgments  of  the  Law,  accompanied  by 
Blackstone's  Commentaries  and  Bum's  Jus- 
tice. With  this  humble  library  the  un- 
ambitious practitioner  felt  himself  at  the 
commencement  of  his  labors    sufficieotly 
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proTided  for  his  profetoional  career.  For 
the  rest  he  acquired  knowledge  as  he  ob- 
tained businees ;  and  in  all  cases  of  difficulty 
he  resorted  to  the  advice  of  hid  pleader  or 
his  couniBel;  and  it  waa  by  dow  degrees 
that  the  Reports  and  other  extensive  works 
were  added  to  his  store.  The  state  of 
things  is  now  considerably  changed.  The 
practitioner  considers  it  necessary  to  pos- 
sess a  more  extended  collection  pf  treatises ; 
and  the  learning  and  industry  oif  tfie  bar 
haa  kept  lull  pace  with  the  wanta  an4  ip- 
terests  of  the  profession. 

The  volume  before  us,  hi  some  measure 
foHowB  the  beaten  trac)^  of  one  of  the 
books  to  which  we  have  referred  t- grafting 
itself  on  the  reputation  of  it^  for^-runneir« 
and  thus  securiog  the  iiufficages  of  ^ose 
who  aie  influenced  by  custom  rather  tbfui 
novelty. 

It  may  in  some  degree  enable  our  veaders 
to  judge  of  the  utility  of  the  work,  whilst 
it  is  due  to  the  author  himself,  to  permit 
him  to  Bta^  his  own  views  in  re-occ\ipying 
the  ground  previously  taken  by  the  com- 
plers  and  editors  oi  *'  The  Attorney's 
Pocket  Book." 

*•  The  utility  of  Jones's  Attorney's  Book,  as 
an  epitome  of  conveyancing,  beinj^  sufficiently 
established  by  the  number  of  editions  it  has 
already  passed  through,  and  the  number  of 
re^spectable  Editors  by  which  it  has  been  revi- 
sed, no  apology  is  necessary  for  the  attempt 
which  is  now  made,  to  offer  a  work  to  the  pro- 
fession, umilar  as  to  its  brevity^  comprehen- 
Siveaess,  and  practical  utility,  but  embracing' 
a  greater  variety  of  matter  more  fitted  for 
modern  practice.  By  rejecting  all  superfluous 
r^etitions,  and  adopting  various  modes  of 
abridgment,  particularly  the  abbreviations  used 
in  one  of  the  editions  of  that  work,  space  has 
been  found  for  the  admission  pf  every  prece- 
dent and  form  applicable  to  the  ordinary  trans- 
actions of  life;  the  greater  part  of  which,  have 
the  recommendation  of  Deing  taken  from 
draughts  of  actual  practice  from  the  pens  of 
the  most  eminent  modern  conveyancers.  The 
prefaces  and  prefatory  observations  have  been 
compiled  by  the  editor.  uQt  to  serve  as  com- 
|>!ete  treatises,  but  simply  to  direct  the  atten- 
tion of  the  reader  to  the  most  important  points 
of  law  connected  with  the  subject  matter  of 
the  work. 

"Although  no  ordinary  portion  of  labour  and 
attention  has  been  bestowed  upen  this  work  in 
its  passage  through  the  press,  yet  the  editor 
regrets  that,  owing  to  its  peculiar  nature,  it  is 
not  entirely  free  from  typographical  errors ; 
but  he  has  the  satisfaction  of  being  assured, 
that  no  errors  have  escaped  the  press  which 
are  in  the  slightest  degree  calculated  to  affect 
its  practical  usefulness,  except  those  mentioned 
in  the  *  Errata,'  the  Table  of  Case§,  and  In- 
^exes;,  which  principally  relate  to  the  refer- 
ences." 


The  following  id  a  brief  outlme  of  the 
contents  of  the  work  : 

Acknowledgments,  acquittances,  acts  of 
parliament,  admittances,  agreements,  annui- 
ties, appointments,  apprenticeship^  arbitra- 
tions, usisignments,  attornments,  bankruptcy, 
bargains  and  sales,  bills  of  sale>  bonds,  charges, 
compositions,  conditions  of  sale,  confirmation, 
copartnership,  covenants,  declarations  of  trust, 
defeasances,  demises,  deputations,  disclaimers, 
dower»enfranchisements,exchange8,fcoffments, 
fines  and  recoveries,  gifts,  grants,  indemnities, 
leases,  licences,  memorials,  mortgages,  nomin« 
ations,  notices,  partitions,  powers  of  attorney, 
preseutationa,  purchase  deeds,  recitals,  re- 
lei^es,  repundations,  revocations,  ^paration, 
settlement,  shipping,  surrenders,  warrants  of 
attorney,  wills. 

]^h  of  these  classes  of  conveyancing 
forms  is  preceded  by  a  sl^ort  treatise,  de- 
fining the  nature  qi  t^  instrument,  an4 
stating  the  law  relating  to  it,  with  the  ae- 
vend  authorities,  in  a  concise,  and  we  think 
a  careful  manner.  It  wotdd  be  bende  our 
purpose  to  institute  a  comparison  between 
the  present  and  other  collections  of  con- 
veyancing precedents,  or  between  the 
notes  and  dissertations  of  Mr,  Crabb  and 
those  of  his  predecessors  or  contemporaries. 
The  design  he  has  had  in  view,  which  we 
have  quoted  from  his  Pre^e,  appears  to 
have  been  well  fulfilled.  For  ordinaiy 
purposes,  and  as  an  every- day-boqk,  Mr« 
Crabb's  Collection  will  materially  assist  tlj^ 
conveyancing  solicitor.  We  are  boup^ 
however,  to  say  that  it  cannot  supersede 
the  laiger  Ck>llection8  of  Precedents,  nor 
the  works  on  the  Law  of  Real  Property  and 
Practice  of  Conveyancing— an  object  indeed 
which  could  not  haye  been  expectied,  from 
the  limited  nature  of  the  audior^s  under- 
taking. 


Reports  of  Cases  ii^^udged  in  the  Court  of 
Kin^s  Bendk,  during  the  Reigns  of 
Charles IL,  James  IL,  and  William  III. 
By  Sir  Bartholomew  Shower,  Knt.,  in  fi 
volumes,  with  Notes  and  References  to 
former  and  later  Reports,  by  Thomas 
Leach,  £i^.  The  third  edition:  forming 
part  of  the  complete  series  of  Law  Ro" 
ports,  containing  additional  Cases  and 
Note's  from  MSS.  of  Sir  Bartholomew 
Shower  and  others.  By  George  Butt;, 
Esq.  of  the  Inner  Temple.    B.  Pheney. 

This,  the  third  edition  of  Shower's  Reports, 
by  Mr.  Butt,  is  rendered  interesting  in  no 
small  degree  by  the  circumstances  stated  in 
the  prefii^,  vhioh  we  submit  to  our  readere. 
14 
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The  last  edition,  by  Mr:  Leach,  was  pub- 
lished forty  years  ago.  The  present  con- 
tains twenty- five  cases  not  before  printed, 
some  of  them  relating  to  the  customs  of 
London  (of  which  Sir  B.  Shower  was  Re- 
corder), and  others  to  questions  of  public 
interest  and  judicial  curiosity. 


''  The  rolume  containing  this  accession  to 
our  stock  of  authenticated  law  cases,  is  depo- 
sited in  the  Library  of  the  British  Museum, 
with  those  numerous  other  relics  of  valuable 
literature,  denominated  the  Lansdowne  Col- 
lection. 

*<  This  manuscript  was  once  the  property  of 
Mr.  Umfrerille:  a  fjrentleman  celebrated  for 
his  antiquarian  and  legal  knowledge,  and  for 
his  collections  of  rare  manuscript  and  printed 
productions,  relative  to  the  laws  and  constitu- 
tion of  this  country. 

"  On  the  first  leaf  of  the  book  is  the  follow- 
ing  note  by  Sir  Bartholomew  Shower  i— *  A 
Report  of  diverse  cases  adjudged  in  Banco 
R^^,  and  other  Courts,  in  causes  wherein  I 
have  been  of  councell,  &c.'  Mr.  Umfrevillehas 
written  under  it,  '  This  MSS.  greatly  controls 
the  printed  Shower,  and  contains  many  good 
cases  not  printed,  and  seems  to  be  hii  re^^utated 
collection  of  cases,  prepared,  as  I  conceive,  by 
himself,  and  methodised  from  hb  note  books 
with  a  view  to  the  press.  But  his  papers,  after 
his  death,  falling  into  the  hands  of  a  book- 
seller, he  icttusditicri),  at  different  timed  printed 
his  general  collection^  without  due  eomideration 
hm  of  these  selected  ctises,  which  were  the  only 
cases,  I  conceive.  Sir  Bartholomew  intended 
for  the  press. — E.  U.'  Mr.  Umfreville  re- 
marks, *  Here  are  many  good  cases  touching 
the  customes  of  London,  never  printed ;'  and 
refers  to  all  the  cases  in  the  autograph,  omitted 
in  the  printed  reports. 

"  It  IS  much  to  be  regretted  that  the  papers 
from  whence  the  first  edition  was  compiled, 
had  not  been  perused  by  some  able,  or  at  least 
careful  person,  who  would  have  prevented  the 
very  absurd  mistakes  with  which  the  first  (and, 
consequently,  the  second]  edition  abounds. 

"  So  far  as  it  was  possible,  it  is  shewn  in  the 
present  edition,  in  notes  between  ^  ],  how 
manv  errata  of  the  two  former  editions  have 
confounded  the  sense  of  the  text ;  but  where 
there  was  a  mere  verbal  error,  the  correction 
has  been  made  without  a  note. 

''In  the  Library  of  the  British  Museum 
there  are  several  manuscript  notes  to  Mr.  Har- 
grave's  copy  of  the  first  edition  of  these  re- 
ports, in  the  hand-writing  of  that  learned  indi- 
vidual ;  idl  of  which  (in  the  following  pages) 
are  distinguished  by  the  initial  letters  ot  his 
name. 

**  The  manuscript  reports  noticed  by  him 
as  being  in  his  own  possession,  'penes  me/  ad 
he  styles  them',  are  now  in  the  well-known 
Hargrave  Collection,  also  in  the  British  Mu- 
seum. And,  to  omit  nothing  which  might 
render  this  third  edition  of  Shower,  perfect  as 
the  most  approved  written  observations  and 
opinions  of  learned  men  could  make  it ;  other 


manuscript  notes  are  inserted  than  those  of 
Mr.  Hargrave,  but  which  that  eminent  lawyer 
set  so  much  value  upon,  as  to  transcribe  into 
his  copv,  prefaced  by  the  follovring  remark  on 
the  title  page:—'  Note,  That  the  MS.  refer- 
ences ana  notes  placed  between  parentheses, 
are  not  by  me,  but  were  copied  from  another 
book.— F.  H.' 

"  They  are  still  preserved,  in  parentheses,  in 
these  sheets. 

"  Had  Shower  published  his  own  cases,  cer- 
tainly he  would  have  had  due  regard  to  their 
times  of  occurrence;  for  in  his  manuscript, 
the  reports  in  the  reigns  of  r^harlesthe  Second, 
James  the  Second,  and  William  and  Mary, 
foUow  consecutivelv ;  but  in  the  oases  printed, 
no  such  order  is  observed,  and  it  is  now  too 
kte  to  attempt  a  different  arrangement,  since 
that  would  interfere  with  all  the  citations  of 
these  reports  in  books  hitherto  published. 

"One  whole  year's  cases,  not  before  printed, 
will  appear  in  tnls  edition,  vig.  from  Michael- 
mas Term,  3rd  James  the  Second,  to  Michael- 
mas Term,  4th  James  the  Second;  besides 
others  introduced  in  their  proper  places. 

"  No  alterations  have  been  maae  in  extract- 
ing the  cases  from  the  manuscript,  except  in 
assimilating  the  orthography  to  that  which  was 
used  by  the  last  editor,  whose  '  marginal  alw 
stracts  *  have  not  been  touched,  unless  when 
too  prolix :  or  when  there  has  been  an  obvious, 
though  unaccountable  mistake  as  to  the  de- 
cision ;  or  when,  after  his  elaborate  examina- 
tion of  contemporaneous  reports,  Mr.  Leach 
has  (without  an  explanatory  note)  made  the 
mar^nal  analysis  a  compendium  of  the  case 
as  given  in  other  books,  rather  than  by  our 
author." 


Such  is  the  present  editor's  account  of 
the  nature  of  his  labors ;  and  we  think  he 
has  not  over- rated  the  value  of  this  part  of 
the  series  of  the  early  reporters  now  sub- 
mitted to  the  profession.  If  the  otJber  pio- 
tions  of  the  series  (but  none  of  which,  ex- 
cept the  first,  have  we  seen,)  are  equal  to 
the  present  number,  we  think  they  will  de- 
serve the  encouragement  of  the  profession. 

The  pre&ce  contains  a  biographical  notice 
of  the  learned  reporter,  horn  which  we 
make  the  following  extract : 

"  Chalmers,  in  his  Biographical  Dictionary, 
teUs  us  that  few  particulars  of  the  early  life  of 
Sir  Bartholomew  Shower  are  on  record ;  but 
the  learned  Reporter  has  himself  informed  us 
not  only  when  and  where  he  was  bom,  but 
when,  where,  and  by  whom  he  was  christened; 
at  what  age  he  came  to  London ;  from  whom 
and  where  he  received  his  education ;  when  he 
was  admitted  of  the  Middle  Temple;  when 
called  to  the  bar;  and  when,  where,  and  by 
whom,  but  not  to  whom,  he  was  married; 
neither  does  he  allude  to  his  brother,  an  emi- 
nent nonconformist  divine,  and  celebrated 
writer  and  defender  of  the  tenets  of  his  party. 

"  Chalmers  supposes  that  the  two  brothers 
were  of  very  different  sentiments;   and  he 
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Aews  the  divioe  (the  senior)  to  have  been  foiu^ 
teea  yean  the  sarvivor  of  the  lawyer,  who  died 
ia  Deceinber,  1701 ,  and  was  buried  on  the  Tith 
of  that  month  at  Harrow-on-the-Hill,  near  to 
which  he  had  resided,  at  Pinner  Hill.  Thus 
departing  this  wurld,  when  he  had  scarcely 
completed  his  forty-third  year,  before  which 
period  some  of  our  greatest  bwyers  have 
scarcely,  become  known  to  the  public. 

*'  That  Shower  was  soon  distinguished  as  a 
person  of  extraordinary  talent  is  unquestion- 
able; for  at  the  age  of  twenty-seven,  after 
being  only  five  years  at  the  bar,  and  when  there 
was  no  dearth  of  eminent  lawyers,  he  was  se- 
lected M  Deputy  Recorder,  by  Sir  John  Holt, 
immediately  on  that  great  man  being  made 
Recorder  of  the  City  of  London :  and  '  under 
him,'  says  Shower^  '  was  I  Deputy  Recorder, 
and  kept  the  sessions  often.'  2  Show.  Rep. 
466. 

"  All  circumstances  concurred  in  indicating 
the  hi^h  honor  of  the  two  appointments :  the 
city  had  then  lost  its  iranchises,  and  Sir  John 
Holt  himself  was  appointed,  not  by  the  city, 
but  by  the  king's  letters  patent. 

"Hence,  perhap,  the  jealousy  of  profes- 
sional rivsds,  ana  the  keeping  m  the  back 
pound  the  name  of  a  man,  enviable  for  enjoy- 
mg  the  favorable  opinion  of  the  brightest  lumi- 
nary that  ever  adorned  the  seat  of  Chief  Justice 
of  the  Court  of  King's  Bench.  But  we  may 
not  be  sar]prised  that  so  little  has  been  said  of 
Shower,  since  it  was  a  complaint  that  the 
General  Dictionary,  the  BiographiaBritannica, 
and  the  Biographicid  Dictionary,  contained  no 
notice  of  his  illustrious  patron ;  of  whom  it  is 
said,  by  hid  first  biograpner,  '  there  never  was 
an  abler,  a  more  unbiassed  and  upright  judge 
than  the  Lord  Chief  Justice  Holt,  since  Eng- 
land was  a  nation.' 

"From  the  period  when  Shower  (at  the 
young  age  of  twenty-two)  was  called  to  the  bar, 
till  he  was  Deputy  Recorder,  at  twenty-seven, 
the  House  of  Commons  was  making  sad  havoc 
amongst  those  lawyers  most  prominent  in  poli- 
tical interference.  They  expelled  Sir  Francis 
Withens,  and  sent  him  to  the  Tower  for  being 
an  *  Abhorrer ;'  for  which  offence  he  had  been 
knighted  but  a  few  months  before,  when  he 
presented  an  address  to  the  King  from  the  City 
of  Westminster,  '  abhorring'  the  tumultuous 
petitions  for  the  sitting  of  the  parliament  j  and 
m  the  same  year  they  orderea  an  address  for 
removing  Sir  George  Jefferyes  from  all  his 
offices.  They  voted  an  impeachment  against 
the  Lord  Chief  Justice  North,  for  drawing  up 
the  proclamation  against  petitioning  for  a  par- 
liament. The  like  against  Sir  Wm.  Jones, 
Justice  of  the  King's  Bench ;  and  against  Sir 
Richard  Weston,  Baron  of  the  Exchequer ;  and 
articles  of  impeachment  were,  in  the  same 
year,  drawn  up  against  the  Lord  Chief  Justice 
Scroggs,  principally  for  discharging  the  Grand 
Jury  when  a  presentment  of  recusancy  was 
about  to  be  preferred  against  the  Duke  of 
Yoric. 

"But  our  author  was  either,  not  a  great 
political  offender ;  or  he  was  so  good  a  man- 
ager as  not  to  let  his  zeal  outrun  his  discretion. 


Yet  there  is  one  pamphlet  attributed  to  him  In 
'ffo/.  1*23  of  the politictU  tracts  without  dtties,'  in 
the  British  Museum,  bearing  this  title,  *  The 
Magistracy  and  Government  of  England  vindi- 
cated, in  three  parts ;  containing,  fst.  A  Justi- 
fication of  the  English  method  of  Proof  against 
Criminals,  &c ;  2d.  An  Answer  to  several  Re- 
plies, &c ;  dd.  Several  Reasons  for  a  General 
Act  of  Indemnity.' 

"  The  first  division  is  a  masterly  defence  of 
the  proceedings  against  Lord  Wiluam  RusseU, 
for  treason;  with  quotations  from  the  law 
books  and  cases,  in  support  of  the  author's 
opinions,  and  in  contravention  of  some  pamph- 
lets of  a  different  tendency :  the  second  part  is 
written  with  considerable  humour;  and  the 
whole  is  worthy  the  perusal  of  the  lawyer  or 
politician  interested  in  such  studies. 

"  From  the  first  part,  the  reader  is  presented 
with  a  specimen  of  the  author's  pamphleteer- 
ing style : 

"  '  In  petty  corporations,  they  who  have  most 
complained  of  others'  hardsnips,  have  fre- 
quently outdone  their  predecessors,  when  once 
they  have  got  their  places.  A  whining,  com- 
plaining servant,  doth  often  prove  a  peerish, 
imperious  master ;  and  I  am  sure,  in  the  Inns 
of  Court,  the  most  noisy,  troublesome,  and 
mutinous  students  and  barristers,  make  the 
sttffest  and  most  magisterial  benchers. 

*' '  I  make  no  application :  for  I  leave  the 
reader  to  do  what  he  pleaseth.  Better  thinj^ 
are  to  be  hoped  of  all  who  are  concerned  m 
public  governments.' 

"  This  pamphlet  was  probablv  written  soon 
after  the  execution  of  Lord  William  Russell, 
in  Lincoln's  Inn  Fields,  on  the  21st  July,  1683, 
for  being  concerned  in  the  Rye  House  Plot. 

"  At  the  age  of  twenty-nine.  Shower  was 
knighted,  and  made  King's  Counsel  and  Re- 
corder. He  was  removed  from  the  Recorder- 
ship  upon  the  restitution  of  the  city  franchises 
by  King  James;  and  was  subsequently  en- 
gaged in  numerous  cases  of  great  public  and 
private  importance. 

"  He  was  counsel  for  Lord  Banbury  in  1694, 
when  Lord  Chief  Justice  Holt  delivered  his 
famous  judgment  for  the  defendant,  which  so 
offended  the  Peers,  that  a  Committee  of  the 
House  summoned  his  Lordship  to  give  his  rea- 
sons for  his  decision ;  but  he  disdained  to  com- 
ply with  such  extra-judicial  proceedings,  and 
maintained  the  independence  of  the  bench, 
even  though  threatened  to  be  sent  to  the 
Tower. 

"  Shower's  acuteness,  and  versatile  talent  in 
the  intricacies  of  speciid  pleading,  and  in  crimi- 
nal law,  were  secondary  only  t04his  profound 
learning  in  the  laws  of  real  property ;  and  if  to 
these  acquisitions  be  added  his  intimate  ac- 
quaintance with  the  laws  and  customs  of  Par- 
liament, there  is  every  reason  to  believe  that 
(excepting  Holt  himself)  Sir  Bartholomew 
Shower  was  the  most  accomplished  lawyer  of 
his  time." 


ISS 


D^eisums  on  the  n»w  FletuRng  Ruiea. 


DECISIONS   ON  THE  NEW  PLEAD- 
ING  RULES. 


AiroNG  the  various  changes  eflFected  of  late 
years  in  the  practice  of  the  superior  Courts 
6f  Coxnmoa  Law,  none  have  been  more  im- 
portant than  t}io8e  consequent  on  the  new 
Rules  of  Pleading.  Yet  so  great  has  been 
the  anxiety  of  practitioners  as  to  the  effect 
which  the  Courts  would  be  disposed  to  g}ve 
to  them,  that  exceedingly  few  decisions  on 
them,  either  in  banc  or  at  niH  prius,  have 
been  pronounced.  Such  as  ike  Courts 
have  pronounced,  together  with  some  ob- 
eervations^  we  shall  now  Uy  before  our 
readers. 

By  the  second  branch  of  the  fifth  Rule  it 
is  ordered,  that  "  several  counts  shall  i^t 
be  allowed  unless  a  distinct  subject  mali«r 
of  complaint  is  intended  to  be  established 
in  respect  of  each ;  nor  shall  several  pleas, 
or  avowries,  or  cognisances  be  allowed,  un- 
less a  distinct  ground  of  answer  or  defence 
is  intended  to  be  established  in  respect  of 
each.*'  As  to  the  construction  of  this  rule 
it  has  been  decided  by  the  Court  of  King's 
Bench,  that  although  there  is  but  one 
transaction  there  may  be  various  causes  of 
action  contained  in  it,  and  therefore,  in 
such  a  case,  the  plainti£f  is  not  confined  to 
one  count,  but  he  may  introduce  into  his 
declaration  a  count  for  each  separate  cause 
of  action  (Guest  v.  Everett,  ante,  p.  75); 
tibat  was  an  action  against  the  sheriff  for 
allowing  a  defendant  to  escape  after  he  had 
been  arrested.  It  was  proved  at  the  trial 
that  the  sheriff  had  had  an  opportunity  of 
arresting  the  defendant,  but  had  not  ave^ed 
lumself  of  it.  This  evidence,  of  course,  did 
not  support  a  count  for  allowing  the  defend- 
ant to  escape  after  effecting  an  arrest.  An 
application  was  then  made  to  the  learned 
Judge  who  tried  the  cause  to  amend  the 
declaration  according  to  the  fetots,  pursuant 
to  the  8  &  4  W.  4,  c.  42,  {§  23  &  24.  The 
learned  Judge  reserved  the  question  as  to 
the  plaintiff's  right  to  amend  under  such 
circumstances,  for  the  consideration  of  the 
Couit  above.  A  rule  was  accordingly  ob- 
tained for  the  purpose  of  considering  the 
^^nestion.  On  granting  the  rule  nisi,  Mr. 
Justice  Patteson  there  observed,  '*  in  this 
case,  it  is  true,  there  was  but  one  transac- 
laon,  but  there  might  in  one  transaction 
exist  several  causes  of  action.  For  instance, 
there  might  be  a  time  when  the  sheriff 
might  have  arrested  the  party  and  had  not 
done  so,  and  he  might  also  immediately 
aftervrards  have  arrested  the  party,  and 
permitted  him  to  escape.    If  that  were  so, , 


and  only  one  eoiint  was  introduced,  the 
present  case  is  not  within  the  act  of  par- 
liament. It  is,  however,  proper  that  this 
matter  should  be  discussed."  Lord  Den- 
man,  C.  J..  Taunton,  J.,  and  Williams,  J., 
eottcurred  in  tins  opinicm  of  Mr.  Justice 
Patteson.  It  is  more  than  probable,  there- 
fore, that  wlien  the  rule  ooraee  to  be  con- 
sidered, sueh  will  be  the  decision  of  the 
Court. 

Next,  by  Bule  8.  it  is  directed,  that "  the 
name  of  a  county  shall  in  all  cases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be 
taken  to  be  the  venue  intended  by  the  plain- 
tiff  ^  and  no  venue  shall-  be  stated  in  the 
boc^  of  the  declaration,  or  in  any  subse- 
quent  pleading."  The  introduction  of  a 
venue  into  the  body  of  a  declaration  being 
a  violation  of  a  rule  of  pleading,  and  Rule  6 
of  these  Rules,  as  to  appticadona  to  a  Judge 
for  the  purpose  of  amendment,  applying 
only  to  unnecessary  counts  and  pleas,  it 
should  seem  that  the  proper  mode  of  taking 
advantage  of  such  improper  introduction 
would  be  by  demurrer.  In  the  case  of  Har^ 
pur  V.  Chmneys,  2  Dowl.  Prac.  Gas.  680, 
and  of  TWfuaid  v.  Gurrny,  amte,  p^  HO, 
and  in  the  case  of  Fisher  v.  Snow,  MS.. 
before  Mr.  Justice  Williams  last  Michael- 
mas term,  it  was  held  to  be  only  a  ground 
of  application  to  a  Judge  at  chambers  to 
strike  it  out. 

By  Rule  17,  the  form  of  a  plea  of  pay- 
ment of  money  into  Court  is  given.  After 
allegmg  the  fact  of  bringing  the  money  into 
Court,  it  proceeds:  "  and  the  defendant 
further  says,  that  the  plaintiff  has  not  bus* 
tained  damages  (or,  in  actions  p/debt^  that 
he  is  not  indebted  to  the  plaantiC)  to  a 
greater  unount  than  the  said  sum,  &o,  ill 
respect  of  the  cau9e  of  action  in  the  ded*^ 
ration  mentioned  2  and  this  he  is  ready  to 
verify."  What  will  be  the  effiect  of  the 
plea  has  not  yet  been  decided:  but  it  is 
evident  that  in  many  cases  it  may  be  em- 
ployed with  nearly  tie  same  effect  fis  the 
General  Issue  formerly  produced,  viz.  put- 
ting the  plaintiff  on  the  proof  of  his  whole 
case.  Thus,  supposing  the  defendant  to 
pay  into  Court  a  sum  of  lOs  ,  at  the  saone 
time  alleging,  in  the  language  of  the  j^ea, 
that  the  plaintiff  had  not  sustained  damages, 
or  that  be  was  not  indebted  to  the  plaintiff 
to  a  greater  amount  than  lOt.,  the  plaintiff 
must  of  course,  if  he  wished  to  recover 
more,  proceed  on  the  proof  of  his  whole 
case.  This  will  go  a  great  way  towards 
nullifying  the  Rules,  which  seek  either 
to  abolish  the  General  Issue,  or  annul  its 
effect. 
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With  respect  to  tiie  action  of  asmunpnt, 
it  is  directed  by  Role  2,  under  the  hetd  of 
that  action,  that  "  in  all  actions  upon  bills  of 
exchange  and  promissory  notes*  the  plea 
of  non-assumpsit  shall  be  inadmissible  in 
such  actions;  therefore  a  plea  in  denial 
musk  traverse  some  matter  of  hct :  for  in* 
8tBnce»  the  drawing  or  making,  or  indors- 
ing or  accepting,  or  presenting,  or  notice  of 
dishonour  of  the  bill  or  note."  And  by 
Rule  3,  under  the  same  head,  "  all  matters 
in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  Toid  or 
ToidaUa  on  the  ground  of  fsaud  or  other- 
wise, shall  be  specially  pleaded."  On  these 
two  Rules  it  has  been  decided  by  Mr.  Ba- 
ron  Alderson  at  nisi  prius,  in  a  case  where 
an  acceptor  of  a  bill  of  exchange  denied  the 
consideration  and  indorsement  only,  that  he 
admitted  the  acceptance  by  himself. 

As  to'  the  actions  of  Covenant  and  Debt, 
Rule  2,  under  that  head,  contains  these 
words :  "  the  plea  of  tUl  debit  shall  not  be 
allowed  in  any  action."  But  by  Rule  3, 
which  immediately  follows,  a  form  of  the 
general  issue  in  actions  of  debt  is  given  in 
these  words:— that  "  he  never  was  indebt- 
ed in  manner  and  form  as  in  the  declara- 
tion alleged."  In  one  case  ntnisipriue,  be- 
fore Mr.  Baron  Parke,  where  a  defendant 
had  improperly  pleaded  nil  debit,  his  Lord- 
ship discharged  the  Jury  from  finding  a  ver- 
dicts because  that  plea  having  been  alto- 
gether abolished  by  Rules  of  Court,  which 
had  the  force  of  an  act  of  parliament,  there 
was  in  hxst  no  issue  on  the  record  for  the 
joiy  to  try.  In  another  similar  case  the 
deasion  of  Mr.  Barou  Parke  was  mentioned 
to  his  Lordship.  Mr.  Justice  Pattestm, 
however,  would  not  discharge  the  jury 
fiom  finding  a  verdict,  but  left  it  for  the 
defendant  to  take  advantage  of  the  state  of 
the  record  after  verdict,  by  application  to 
the  Court  above.  The  probability  is,  that 
if  the  question  were  raised  before  the  full 
Court,  it  would  be  held  that  the  Jury  ought 
not  to  be  discharged  from  finding  a  verdict, 
aa  there  would  be  in  fact  an  issue  on  the 
record,  though  an  informal  one.  lliere 
would  be  on  the  record  a  general  issue, 
though  informally  pleaded.  The  proper 
course,  therefore,  it  is  conceived,  for  the 
plaintiff  to  take  advantage  of  the  plea  thus 
improperly  pleaded,  would  be  either  by  sign- 
ing judgment  for  want  of  a  plea,  by  demur- 
rer, or  (by  analogy  of  the  before-mentioned 
cases,  as  to  the  improper  introduction  of  a 
venue  in  a  declaration)  by  applying  to  a 
Judge  to  strike  it  oat. 


We  shaB  for  the  present  here  close  our 
remarks,  but  shall  from  time  to  time,  as 
occasion  offers,  continue  them  on  this  very 
important  subject. 


DOUBTS  ON  THE  NEW  STATUTES. 


Fbrmit  me  to  invite  the  attention  of  your 
correspondent,  S.  W.  S.  vol.  8,  p.  460,  to  tfaae 
following  esse,  under  the  Bxehange  Act» 
which,  if  suffered  to  remain  on  the  statute 
book,  will  immortalise  the  nfime  ef  Mr. 
Slaney  as  a  kepslafeor.  A.  has  lei  a  fiurm, 
consisting  of  60  acres  of  inclosed,  and  97 
acres  of  open  field  common  land,  in  the  parish 
cf  ^.,  to  ^.,  on  a  fourteen  years'  lease^  at  a 
rent  of  130/.  Z>.  snd  j4,  are  contemplatinf^  tm 
encfaanjire  of  24  acres  of  the  open  fidd  las^ 
for  about  10  acres  of  land  in  £»,  lying  most 
convenient  to  A/9  mansion  in  B.,  but  most 
inconvenient  for  C,  being  two  miles  from  his 
other  land. 

Has  the  tenant  such  an  interest  within  the 
words  of  the  statnte  as  to  hare  a  right  to  ob. 
jeet  to  the  exchange  f  if  so,  who  is  to  pay  his 
costs }  and  ss  the  10  acres  are  not  worth  to 
him  one-balf  the  34  acrcb,  has  he  any,  and 
what  remedy,  against  his  landlord,  under  his 
covenant  for  quiet  enjoyment,  Uie  breach 
being  the  consequence  oi  his  own  act? 


THE  LAW  AS  TO  ILLBGITIMATB 
CHILDREN.  UNDER  THE  POOR 
LAW  AMENDMENT  ACT. 


Thb  alteration  of  the  law  relating  to  111^- 
timate  Children,  chargeable  to  the  parish^ 
bam  after  the  paesing  of  the  act,^  having 
attracted  much  attention,  it  may  be  useful 
to  our  readers  to  be  reminded  of  die  effect  of 
the  new  clauses  on  this  subject.  Referring 
to  our  "  Commcntsries  on  the  New  Sta- 
tutes passed  in  4  &  5  W.  4,"  pp.  48—52,  we 
may  add  the  following  explanations,  given  by 
Mr.  J.  M.  White,  the  solicitor  employed  in 
preparing  the  act,  in  his  "  Remarks  on  \hn 
Poor  Law  Amendment  Act,  as  it  affects 
Unions  or  Parishes  imder  the  Government 
of  Gruardians  or  Select  Vestries" 

'*  The  bastardy  laws  are  varied  by  these 
clauses,  so  far  as  they  affect,  Ist,  the  woman, 
by  exempting  her  from  liability  to  be  iinnri* 
soned  as  a  lewd  woman,  or  removed,  when 
with  child,  ai  being  churgeable ;  and  from  all 
the  accompanying  exposure  and  shame  of  pa- 


«  The  old  hiw  remains  in  full  force,  as  to 
bsstards  bom  before  that  period. 
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rochial  iavestigation  previous  to  the  birth  of 
the  child,  or  afterwards,  until  the  parish  is 
called  on  for  its  support.  And,  on  tiie  other 
hand,  she  is  made  liable  to  the  support  of  her 
ofispring,  which  is  to  follow  her  settlement. 

"  2dly,  As  they  affect  the  man,  by  exempting 
him  from  liability  to  be  charged  as  the  putative 
father  before  birth,  and  compelled  to  enter 
into  recognizances  with  surety,  without  power 
of  appeal,  or  of  rebutting  the  oath  of  the 
woman,  and  to  be  imprisoned  if  the  reco^ni- 
zances  were  not  duly  given.  And  after  birth 
he  will  be  chargeable  only  with  monies  ac- 
tually expended  for  the  mamtenance  and  sup- 
port of  the  child  $  and  all  liability  ceases  on 
the  child  attaining  seven  years  of  age.  Cor- 
roborative evidence  of  the  woman's  oath  is 
also  required  before  the  affiliation  can  be 
made ;  and  when  charged,  he  is  required,  after 
notice,  to  enter  into  his  own  recognizance  to 
appear.  If  the  order  be  made,  the  remedy,  in 
demult  of  payment,  is  by  attachment  of  wages, 
and  he  is  no  longer  subject  to  imprisonment. 

'*  3dly,  As  they  affect  the  parishes,  sums 
actuaUv  expended  can  alone  be  recovered,  and 
the  order  must  be  made  at  the  quarter  sessions, 
at  the  risk  of  costs,  if  the  evidence,  which 
must  not  be  that  of  the  woman  only,  be  not 
sufficient  to  charge  the  man. 

**  The  general  effect  is  to  place  the  woman 
in  the  situation  of  a  widow  with  children.  It 
is  not  thought  a  hardship  that  a  widow,  if  she 
be  able,  should  maintain  her  children;  and 
although  a  girl  with  a  bastard  may  not  meet 
with  the  sympathy  which  a  respectable  widow 
obbuns,  the  irregularity  of  the  former  ought 
not  to  be  made  the  ground  for  any  special  pro- 
vision in  her  favour.  Beyond  this  provision 
of  muntaining  her  child,  the  alteration  is 
whoDy  for  her  benefit.  Under  the  old  law 
she  had  no  claim  on  the  father,  nor  on  the 
parish,  but  what  is  still  left  to  her ;  for  if  she 
cannot  maintfun  herself  or  her  child,  she  will 
of  course  apply  to  the  parish  and  be  relieved, 
as  a  widow  would. 

"  There  is  no  doubt  that  the  alterations  are 
in  favour  of  the  man,  but  not  at  the  expense 
of  the  woman.  The  chief  opposition  to  the 
alteration  of  the  old  law,  however,  in  the  lat- 
ter part  of  the  dbcussion,  was  based  on  the 
alleged  cruelty  of  throwing  the  burthen  on  the 
woman  and  not  on  the  man.  As  between  the 
two,  no  other  law  ever  existed.  The  parishes, 
it  is  true,  luive  had  their  remedy  much  cur- 
tailed, but  its  mode  of  operation,  and  the 
gross  abuses  which  the  old  law  has  led  to,  have 
rendered  this  remedy  very  equivocal  in  its 
character.  It  is  doubtless  right,  in  a  penal 
point  of  view,  to  punish  an  offender ;  but  it  is 
also  the  undoubted  right  of  an  accused  person 
to  have  his  crime  proved  by  clear  and  disinter- 
ested evidence,  it  cannot  be  denied,  that  the 
single  evidence  of  a  woman  likely  to  become 
diargeable  to  the  parish,  unless  the  parish  can, 
by  her  aid,  fix  the  burthen  on  some  one  else, 
is  as  unlike  the  evidence  usually  required  for 
a  conviction  in  our  courts  of  justice  as  possible. 
There  may  be  great  difficulty  in  oWining 
other  evidence  than  that  of  the  mother  in  a 


case  of  affiliation :  but  the  same  difflcalt^r  oe« 
curs  in  a  case  of  action  for  loss  of  services, 
where  the  daughter  or  servant  is  examined  as 
the  chief  evidence,  and  other  evidence  is  gene- 
rally required  and  given  before  a  verdict  can 
be  obtained.  In  an  action  for  criminal  con- 
versation the  eridence  of  the  female  is  ex- 
cluded. And  in  all  cases  of  conviction  on  the 
testimony  of  an  accomplice,  corroborative  evi- 
dence, no  matter  how  difficult  to  be  obtained, 
is  generally  looked  for  before  a  verdict  of 
guiltv  is  pronounced.  It  may  also  be  remark- 
ed, that  if  the  two  systems  be  compared,  there 
is  now  on  the  part  of  the  parish  no  greater  dif- 
ficulty in  obtaining  further  evidence  to  support, 
than  there  was  formeriy  on  the  part  of  the  man 
to  rebut,  such  a  charge.  In  Scotland,  besides 
the  woman's  oath,  fuTiher  preiumpi we  evidence 
(termed  eemiplena  proba(io)  is  required.  But 
there  these  cases  are  treated  as  matters  of  ac- 
tion by  the  woman  against  the  man,  and  on 
conviction  an  annuity  of  10/.  to  15/.  is  gene- 
rally awarded  for  the  maintenance  of  the  child 
dunng  its  period  of  nurture — rarely  exceeding 
seven  years.  If  the  legislature  should  think  fit 
to  introduce  such  a  remedy  into  England,  il 
can  of  course  do  so ;  but  none  such  has  yet 
existed.  Or  if  it  choose  to  treat  the  roan  as  a 
criminal,  instead  of  a  debtor  to  a  parish,  this 
novelty  might  also  be  tried ;  but  it  is  obvious 
that  they  are  points  distinct  from  any  question 
of  poor  laws.  Perhaps,  if  local  courts  be  in- 
troduced, actions  for  loss  of  services  might  be 
allowed,  where  the  damages  sought  are  under 
a  limited  amount.  This  would  be  only  an  al- 
teration of  the  present  law,  and  so  far  an  im- 
provement that  it  would  be  putting  a  remedy 
within  the  reach  of  humble  suitors,  who  could 
not  strictly  sue  in /ormd pauperis,  as  they  must 
at  present,  unless  they  are  content  to  incur 
heavy  costs. 

"  It  was  farther  urged,  that  compelling  the 
woman  to  maintain  her  iafant  would  lead  to 
infanticide,  and  exempting  the  man  would  be 
an  encouragement  to  seduction.  It  is  impos- 
sible to  believe  that  both  sexes  are  so  depraved 
as  these  arguments  assume.  If  murder  and 
incontinence  be  really  the  characteristics  of 
Englishwomen,  and  the  arts  of  the  seducer 
and  the  profligate  those  of  the  men,  the  pre- 
servation of  the  old  bastardy  law  was  little  to 
be  relied  on  as  a  preventive  or  a  cure,  or  the 
introduction  of  the  new  to  be  feared  as  an  en- 
couragement." 


LEGAL  ANTIQUITIES. 


ORIGIN   OF   PARLIAMENTS. 

[Some  of  the  Notices  on  the  Journals  for 
the  next  session,  may  render  the  following 
Paper,  from  a  Correspondent,  not  unacceptable 
to  our  readers.] 

Considerable  doubt  appears  to  exist  amonff 
modern  writers  as  to  the  origin  of  the  Englisn 
Parliament.    Some  believe  it  to  have  existed 
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HI  the  island  even  prior  to  the  time  of  the 
^axon  invasion ;  whust  others  maintain  that  it 
was  alto^ther  unknown  in  Britain  till  the  ar- 
rival of  that  people,  who  imported  it  from 
their  mother  country.  Some  again  heHeve  it 
to  have  been  introauced  at  the  time  of  the 
Norman  Conquest,  or  soon  after ;  but  many 
more,  with  greater  probability,  think  it  for  the 
most  part  peculiar  to  the  island,  and  to  have 
been  the  growth  of  time. 

From  a  view  of  the  chronicles  of  ouf  earliest 
bistonr,  it  seems  that  the  Anglo-Saxons  pos- 
se&sea  at  least  the  rudiments  of  our  present 
constitution,  and  that  ejepedienc^  gave  birth  to 
Che  parliameni;.  It  is  true,  representative 
commoners,  and  a  peerage  like  the  modern^ 
appear  to  have  been  altogether  unknown  to  that 
brave  people;  yet,  unaoubtedly,  it  was  they 
who  sowed  the  seeds  thereof,  which  gradually 
grew  up  and  ripened  through  a  lon^  course  of 
succeeding  ages.  Indeed,  the  rennement  of 
our  present  parliamentary  system  seems  in- 
compatible with  a  rude  people.  And  we  know 
for  a  certainty  that  a  division  of  the  lords  and 
commons  was  not  effected  till  many  centuries 
after  the  Norman  Conquest. 

With  a  view  to  prove  the  truth  of  our  theory 
— ^that  the  foundation  of  our  parliament  was 
laid  by  the  Saxons, — we  will  take  a  cursory 
view  of  the  Anglo-Saxon  government,  from 
the  period  of  their  establishment  in  Britain, 
till  the  time  of  Athelstan,  in  whose  reign 
the  whole  island  was  for  the  first  time  totally 
subdued. 

The  power  of  the  Saxon  princes  was  never 
absolute,  but  limited.  They  were  regulated 
and  controlled  by  the  fPUffnagemote  or  na- 
tional assemblies.  These  assemblies  were  com- 
posed of  all  the  principal  landed  proprietors 
in  the  kingdom,  namely,  prelates,  earls,  and 
thanes^.  Freemen,  not  noble,  seem  to  have 
had  no  influence  therein;  for  all  those  who 
possessed  a  certain  quantity  of  land  (the  only 
wealth  then  known)  were  raised  to  the  rank  of 
a  thane.  Serfs,  or  slaves,  appear  also  to  have 
been  totally  excluded,  even  when  they  possessed 
a  sufficient  quantity  of  land  to  have  entitled 
them  to  vote  had  they  been  free.  Originally 
every  petty  chief  had  his  iViienagemote ;  but 
after  the  subordination. of  their  principalities 
to  Wessex,  and  the  rise  of  a  jingle  fritena- 
gemote  for  the  whole  kingdom,  it  was  scarcely 
possfdle,  says  an  historian,  /or  the  poor  or  the 
distant  to  be  present.  In  order,  therefore,  to 
remedy  this  evil,  Athelstan  sent  commissioners 
to  hold  shire-gemotes,  or  county  meetings, 
where  they  proclumed  the  laws  made  by  the 
king  and  his  counsellors,  which  being  acknow- 
ledged and  sworn  to  at  these  /olkmotes,  be- 
came by  their  assent  completely  binding  on 
the  whole  nation. 

Is  there  not  here,  we  will  ask,  a  strong  re- 
semblance to  the  modern  parliament  ?  And 
when  we  make  allowance  tor  the  long  period 
of  nine  centuries,  which  has  elapsed  since  the 

■  Perhaps  it  is  hardly  necessary  to  remind 
the  reader  that  the  Saxon  thane  is  represented 
in  the  English  gentleman  of  the  present  day. 
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days  of  Athelstan,  and  take  into  consideration 
those  extensive  mutations  which  of  necessity 
follow  the  fortunes  of  every  community, — 
revolutions,  t^nny,  wars,  conouests,  manners, 
customs,  civilization,  arts  and  sciences,  and 
the  united  experience  of  the  learned  and  the 
wise  of  every  succeeding  age, — we  cannot  but 
conclude  that  that  monarch  was  ihe/ounder  of 
our  representative  system,— that  the  adoption 
of  representatives  to  parliament  superseded, 
and  was  only  an  improvement  on,  the  scheme 
invented  and  estabushed  by  him,  when  all  the 
petty  chiefs  of  the  isle  were  subdued,  and  their 
principalities  united  to  the  Saxon  power. 

R.  S— t. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXXXVI. 


ACKNOWLEDOMENT    OF   LEASE    FOR  A  TEAR. 

(A^frftfSL.  0.236,  314,  434.) 
To  the  Editor  of  the  Legal  Observer. 

Sir, 

This  point  is  so  important  with  respect  to 
by-gone  cases,  where  the  lease  for  a  year  has 
not  been  acknowledged  by  the  wife,  that  I 
trust  you  will  allow  some  further  observations 
on  it.  I  cannot  but  Question  the  opinion  of 
H.  M.  (p.  424),  and  I  think  he  must  hope  mtk 
me  he  is  wrong,  that  "  when  she  has  the  free- 
hold, there  cannot  be  a  doubt  of  the  necessity 
for  her  not  only  acknowledging,  but  also  being 
made  a  party  to  the  lease  for  a  year."  Now 
certainly,  .the  latter  would  be  a  necessary  con- 
clusion, for  a  party  (whether  in  character  of  a 
wife  or  otherwise),  acknowledging  a  deed  to 
which  he  or  she  is  not  a  party,  seems  to  be  a 
solecism.  But  with  respect  to  the  first  propo- 
sition, I  humbly  submit,  that  (at  least  in  cases 
where  the  husband  is  seised  of  or  entitled  to 
the  freehold  in  right  of  his  wife,  either  at  com- 
mon  law  or  under  a  settlement ;  and  further, 
where  he  has  only  a  chattel  possessionary  inte- 
rest, or,  perhaps,  is  merely  in  possession  right- 
fully or  even  tortiously)  the  husband's  lease 
for  a  year  operates  to  transfer  such  possession 
to  the  lessee  and  intended  releasee ;  and  if  so, 
it  will  be  a  necessury  consequence  that  the 
subsequent  release  will  be  effectual  for  the  en- 
largement of  that  estate  by  the  husband  and 
wife — the  latter  acknowledging  the  release 
only — with  the  same  effect  as  under  the  now 
abrogated  law  and  practice  of  Fines  and  Reco- 
veries, and  the  deeds  connected  therewith; 
for  it  was  never  yet|  questioned  that  either  of 
those  assurances  operated  to  convey  the  wife's 
freehold,  although  in  most  instances  that  have 
occurred  to  me  she  did  not  execute,  nor  was 
made  a  party  to  the  lease. 

I  will  put  the  argument  also  upon  other 
ground.  The  wife  cannot,  at  common  law,  be 
seised  or  possessed  of  any  thing.  Tlie  legal 
estate  in  her  freehold  is  vested  in  the  husband 
during  the  coverture :  consequently  no  act  or 
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4eed  of  lien  can  operate  to  transfer  the  poaei- 
aion,  which  is  effected  oiily  by  the  husband : 
her  execntion,  therefore,  and  acknowledg- 
ment of  the  lease  is  nugatory;  nor  did  her 
df^d,  whetlier  of  release  or  of  grant,  under  the 
old  law,  operate  as  a  cunretfttnce,  ow^d  the 
wife ;  but  it  was  the  mtitter  o/rerorft,  (fine  or 
recovery)  that  worked  uuch  a  result,  and  which 
ti*ould  have  availed  equally  to  it,  without  any 
deed;  it  being  only  necessary  for  declaring 
the  wet,  if  the  husband  could  not  alone  have 
accomplished  that  object ;  and  at  the  present 
time  it  is  the  stntuu  (3  &  4  W.  4,  c.  74.  s.  77) 
which  is  the  magic  wand  which  causes  the 
wtf^  estate  to  pass  by  her  deed  acknowledged,; 
and  not  a  convevancie  at  common  law  or  under 
the  Statute  oft}ses.  though  one  or  other  i& 
still  necessary  for  conveying  the  estate  or  in- 
terest of  the  husband,  the  words  being,  "  it 
shall  be  laivful  for  every  married  woman  f>y 
deed  to  ditpose  of  lands,  Ac."  Now  I  concdve; 
that  so  far  as  slie  is  concerned,  it  U  immateHal; 
what  form  of  conveyance  is  adopted,  so  as  she) 
execute  and  acknowledge  « <Ar«r^  purporting! 
to  pass  her  estate. 

I  have  thus  offered  my  opinion  rather  jk>si- 
tively,  but  I  trust  it  will  not  be  considered 
dogmatically;  for  a  confident  mode  of  expres- 
sion is  preferable  to  hesitation,  when  it  does 
not  exist  in  the  mind :  but  I  beg  to  say,  it  will 
1>e  both  a  pleasure  and  advantage  to  me,  if 
wrong,  to  be  corrected  by  the  arguments  of 
•your  more  experienced  aud  intelligetft  corres- 
-pondents.  But,  Sir,  I  cannut  Init  deprecate 
all  those  opinious  that  are  founded  on  mere 
expediency,  —  such  as  *'  making  assurance 
doubly  sure  ;*'  for  in  common  with  most  other 
practitioners,  I  wish  to  have  the  point  esta- 
'Uidied,  whether  there  is  or  not  a  nectrtsity  for 
the  wife's  acknowledgment ;  since,  although 
iocAcing  to  the  future,  it  may  be  easy  to  render 
the  ouestion  valueless,  it  is  most  important  for 
the  interest  pf  parties  to  whom  estates  have 
lieen  conveyed  or  so  mtended  (and  I  am  ac- 
qinirnted  with  sevenU  iilvtances)  without  com- 
miance  with  that  form. 

J.  A.  M. 


Sir, 
Gonceiviiig  Y.  Z.  <««/«,  p.  56)  to  have 
formed  an  erroneous  •oDioion  on  this  import- 
ant subject,  I  take  the  liberty  of  drawing  the 
■Itention  of  tlie  profeMien  to  the  77th  and 
79th  sections  of  the  act  for  abolishing  Fines 
and  Recoveries,  <on  which,  it  leems  to  me,  this 
cjueaiion  rests.  By  the  former  of  those  se> 
tiona,  a  married  woman  may'dupose  of,  release, 
surrender,  or  extinguish  any  estate  .which  she 
alone,  or  she  and  her  husband  in  her  right, 
•may  hove  In  any  lands  of  any  tenure, '  except 
that  no  such  disposition,  release,  surrender  or 
eKtinguishment  ihalibe  vnlid  and  ej^ectwil^  un- 
less the  husband  coneur  in  the  deed  by  which 
the  same  shall  be  effected,  nor  vnlea  ihe  deed 
he  aekMrnUdged  by  her  om  hereinafter  directed,* 
The  latter  section  (79tb)  tiien  enacts,  '*  that 
ever)*  deed  to  be  eseeuied  bva  married  woman 
iQtoity^ihepurptmeqfimQet^  shall,  upon 


her  executing  the  same,  or  afterwards,  be  pro- 
duced and  acknowledged  by  her  as  her  act 
and  deed  before  a  Judge,  &c."  Now,  as  the 
lease  and  release  have  the  same  power  or  effect 
to  pass  the  estate  of  a  married  woman,  to  do 
which,  prior  to  the  passing  of  the  3  &  4  W.  4, 
c.  74,  a  fine  was  necessary ;  it  is  quite  clear 
that  !<uch  ieuMe  and  release  are  executed  by  her 
for  the  purposes  of  that  act,  and  must  there- 
fore be  acknowledged  l)y  her  accordingly : — 
ex,  gr.  \  submit,  that  whenever  a  lease  for  a 
year  is  executed  by  a  married  woman,  to  give 
effect  to  a  conveyance  made  by  her,  it  must 
be  acknowledged  according  to  the  provisions 
of  the  statute,  otherwise  it  will  be  iiinpcrative 
as  to  the  interest  intended  to  be  conveyed  by 
the  feme  covert. 

S.  W. 


PLBADIXO  SEVERAL  HATTERS. ^NKW  RUI.B8. 

Sir, 
I  beg  to  send  you  the  following  note  of  a 
case  in  the  Exchequer  in  Michaelmas  Term 
last: — ^A  defendant  pleaded  the  General  Isisiie 
and  the  Statute  of  Limitations,  without  haring 
taken  out  a  summons  to  plead  several  matters, 
and  without  having  obtained  a  counsel's  signa- 
ture to  the  plea,  l^e  defendant  got  a  week's 
time  to  plead  on  the  dd.  On  the  7th  (I  think) 
he  took  a  summons  for  particulars  of  plain- 
tiff*'s  demand,  which  had  not  been  delivered 
with  the  deolarution,  which  gave  him  lour  days 
longer  (until  the  1 1th)  to  file  his  plea.  He 
however  pleaded  within  the  time,  and  the  plain- 
tiff' signed  judgment  on  the  10th,  treating  the 
plea  as  a  nullity.  The  defendant  moved  to  set 
aside  the  judgment  for  irregularity,  on  two 
grounds, -%rst,  that  under  the  New  Rules  the 
plea  of  Uie  Statute  of  Limitations  did  not  re. 
unire  counsel's  signature  ;  and,  secondly,  that 
the  plaintiff'  hud  no  power  to  sign  judgment 
until  the  time  for  pleading  had  expired.    The 

fdaintiff^^s  counsel  ar>(ued  eontrh,  and  on  the 
atter  point  urged  that  the  defendant  had  waiv- 
ed the  time  for  pleading  l>y  tiling  a  plea.  The 
Court  decided  in  favour  of'^the  plaintiff',  on  the 
first  question,  and  also  declared  that  judgment 
was  property  signed  on  the  1 0th.  Shortly  after 
the  question  had  been  argued,  the  defendant's 
counsel  referred  the  Court  to  a  case  precisely 
in  point,  in  (I  think)  1  Bam.  &  Adol.,  in  which 
the  Court  were  of  a  contrary  opinion.  Lord 
Lyndhurst,  in  consequence  or  that  case  taking 
priority  of  this,  said,  that  as  it  was  of  so  much 
importance,  (he  Court  would  enquire  what  the 
practice  was,  and  after  considering  the  ques- 
tion, would  decide  the  point,  in  order  that  a 
general  rule  might  be  established.  I  unfor- 
tiinately  do  not  recollect  the  name  of  the  case, 
nor  do  I  know  the  counsel  engaged ;  but  the 
Master  will  recollect,  as  he  was  referred  to. 

A  Sdbscribbb. 


Seiectiojufram  C&fPetptmdeiKe.^AMractt  of  recent  Statutes. 
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BBNrVTAL  OF  AtTOANSTS'  CBltPlCAYBB. 

Sir, 

As  your  valuable  publication  has  been  j^reat- 
Iv  instrumental  in  effectiniir  many  of  the  ju- 
mcious  chants  that  have  taken  place  in  the 
law,  I  hope  that  by  your  continually  animad- 
verting oQ  this  unequal  and  unjust  tax,  with 
which  the  junior  branches  of  the  profession 
are  now  burtheued,  its  abolition  wiU  be  acce- 
lerated. 

On  readittg  your  notice  of  this  subject  in  the 
Legal  Observer  for  22d  Nov.,  it  appeared  to 
me  that  you  had  omitted  to  mention  the  per- 
sons by  whom  this  oppressive  tax  is  most  se- 
verely felt, — namely,  by  those  young  men,  who, 
during  the  first  few  years  of  their  practice, 
scarcely  earn  sufficieni  to  pay  for  their  certi- 
ficates. 

One  or  thb  Oppressbd. 


STRIKING  ATTORNBT  OFF  THB   ROLL. 

In  p.  39,  anfe,  under  the  head  of  Attach- 
ment, at  the  conclusion,  you  slate  the  case 
cited  in  1  D.  &.  R.  529,  where  the  Judges  in- 
timated a  doubt  as  to  the  prooriety  of  an  attor- 
ney remaining  any  longer  on  tne  roll,  who  kept 
out  of  the  way  to  avoid  personal  service  of  a 
rule  for  paying  money  pursuant  to  the  Master's 
allocatur.  Permit  me  to  refer  you  to  a  case 
(which  may  be  of  some  importance  to  your 
correspondents},  viz.  Rea  v.  Carpenter ^  MS. 
H.  1826,  <Jhit.  Archbold's  Prac.  p.  41,  where 
an  application  to  that  effect  has  since  been 
refused. 

Inquire  B. 


ABSTRACTS  of  RECENT  STATUTES. 


IHSOLYENT  DEBTORS   IN  INDIA, 

4&5W.4,c79. 

Hiis  is  entitled  "  An  act  to  amend  the  Ijaw  re- 
lating to  Insolvent  Debtors  in  India,''  and 
passed  Mth  August,  1834.  It  recites  the  9 
G.  4,  c.  73,  and  21V.  4,  c.  43,— in  the  first  of  ^ 
which  ccrtun  provisions  were  enacted  as  to  a 
commission  of  bankruptcy  issuing  against  any 
such  insolvent  debtor  as  therein  mentionea, 
and  as  to  the  proceedings  consequent  thereon ; 
and  amongst  other  things,  that  a  certificate  ob- 
tained under  such  commission  should  have  the 
same  force  and  effect  in  all  places  situate 
without  the  limits  of  the  East  India  Company's 
chatter,  as  if  the  same  had  been  duly  signed  in 
the  usual  way  alter  such  bankrupt  had  duly 
surrendered  and  passed  his  last  examination ;. 
and  it  was  also  provided,  that  whenever  it  shall 
be  made  to  appear  to  the  satisfaction  of  any 
court  for  relief  of  insolvent  debtors,  upon  the 
application  of  any  insolvent,  his  assignee  or 
assignees,  or  any  of  his  or  her  creditors,  that 
the  estate  of  such  insolvent  debtor  which  shall 
have  come  to  the  hands  iftf  the  assignee  or  as- 
ngnees  shidl  hmve  produced  sufficient  to  pay 


and  discharge  three-fourths  of  the  amount  of 
the  debts  which  shall  have  been  established 
in  such  Court,  or  the  creditors  to  the  amount 
of  more  than  one  half  in  number  and  value  of 
the  debts  which  shall  have  been  so  established, 
shall  signify  their  consent  in  writing  thereto, 
it  shaU  be  lawful  for  such  Court  to  inquire  into 
the  conduct  of  the  sud  insolvent,  and  if  it 
shall  appear  to  such  Court  that  the  said  insoU 
vent  has  acted  fairiy  and  honestly  towards  his 
or  her  creditors,  such  Court  shall  be  fully  au- 
thorized -and  empowered  thereupon  to  order 
that  the  sard  insolvent  shaH  be  for  ever  dis- 
charged from  all  liability  ^vhatsoever  for  or  in 
respect  of  such  debts  so  established  as  afore- 
said, and  such  Court  shall,  in  the  order  to  be 
drawn  up,  specify  and  set  forth  the  names  of 
such  creditors;  and  after  any  svch order  shaH 
have  been  so  made  no  further  proceedings  shall 
be  had  in  the  matter  of  the  petition  before  the 
Cofnt,  unless  upon  appeal  made  to  the  supreme 
Cqurt  of  judicature  of  the  presidency  where 
such  court  for  the  relief  of  msolvent  debtors 
shall  be  holden  as  thereby  authorized. 

But  no^uch  order  as  last  aforesaid  lAiall  pt^ 
vent  any  creditor  who  shall  not  have  been  resi- 
dent within  the  limits  of  the  charter  of  the  said 
united  company  at  any  time  between  the  filing 
of  such  petition  and  tne  making  of  such  order 
as  last  mentioned,  and  who  shall  not  have 
taken  part  in  any  of  the  proceedings  under  the 
said  petition,  from  bringing  any  suit  or  action 
in  the  East  Indies  for  the  purpose  of  obtaining 
.execution  against ^^e  goods,  estate,  or  effects  m 
such  insolvent  for  any  unsatisfied  claim  of  such 
creditor,  nor  from  bringing  any  suit  or  action 
for  such  claim  in  any  Court  of  Aie  united 
kingdom  of  Great  Britain  and  Ireland,  trr  else- 
where without  the  limits  of  the  said  united 
company's  charter,  against  such  insolvent,  in 
the  same  manner  and  with  the  liko  conse- 
quences and  effects  as  if  such  order  as  last 
mentioned  had  not  been  made. 

And  reciting  that  it  is  expedient  to  extend 
and  add  to  the  provinons  of  the  said  acts^  so 
as  to  give  to  insolvent  debtors,  being  traders, 
who  shall  have  acted  fairW  and  honestiy  to- 
wards their  creditors,  an'turaitional  and  more 
complete  discharge,  and  also  to  render  more 
effectual  the  means  of  obtaining  such  dis- 
charge, and  at  the  same  time  to  preserve  to 
such  insolvent  debtors  such  relief  as  is  aUready 
WSorded'byihesaid  recited  acts. 

And  that  under  the  provisions  of  the  1  and  2 
W.  4,  c.  56,  a  fiat  is  issued  in  bankruptcy  in 
lieu  of  a  commission  of  bankrupt  in  every  ease 
where  the  Lord  Chancellor,  by  virtue  of  any 
former  act  had  heretofore  po^er  to  issue  a 
commission  of  bankrupt :  It  b  therefore  enw 
acted, 

1.  That  any  person  who  now  is^r  who  ^all 
hereafter  become  an  insolvent- debtor  within 
the  intent  and  'meaning  of  the  ^<y.4,  either 
upon  petition  filed,  or  by  adjudication  im'an 
act  of  insolvency  as  therein  provided,  and  who 
at  the  time  of  such  petition  'being  fiied  or  ad- 
judication made  as  aforesaid  shall  have  been  or 
shall  be  a  person  who,  by  6  0. 4,  c.  16,  or  by  any 
uctliereafler  to  be  passed,  ^ouid  be  deemed  a 
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trader  liable  to  become  bankrupt,  sliall  be  at 
liberty,  at  any  time  not  earlier  than  three 
montns  from  the  making  of  such  assignment 
as  in  the  9  G.  4,  c.  73»  directed,  or  from  any 
such  adjudicatioD  of  insolvency  as  therein 
mentioned  (as  the  case  may  be),  to  apply  by 
petition  for  his  discharge  to  any  one  of  the  said 
courts  in  the  East  Indies  for  the  relief  of  in. 
solvent  debtors,  in  the  sdd  last-mentioned  act 
mentioned,  as  shall  have  already  jurisdiction 
over  the  matter  of  his  insolvency;  and  the 
principal  officer  of  such  court  shall  cause  a 
notice  of  such  petition  to  be  forthwith  inserted 
in  the  gazette  of  the  presidency  within  which 
such  court  shall  be  holden;  and  the  chief 
secretary  of  the  government  of  such  presidency 
shall,  without  oelay,  transmit  to  the  Court  of 
Directors  of  the  said  united  company,  by  dif- 
ferent ships,  two  at  least  of  every  such  gazette 
which  shall  contain  such  notice  as  aforesaid, 
who  shaU,  without  delay,  cause  such  notice  to 
be  inserted  in  the  London  Gazette  ,*  and  all 
creditors  of  the  said  insolvent,  either  alone  or 
as  a  partner  with  any  other  person  or  persons, 
and  either  within  the  limits  of  the  said  charter 
of  the  sud  united  company,  or  elsewhere,  who 
shall  not  within  fourteen  calendar  months  from 
the  filing  of  such  petition  for  a  discharge  as 
aforesaid,  have  given  notice  to  the  said  court 
of  his  dissent  from  such  insolvent  having  his 
discharge,  shall  be  taken  to  have  assented 
thereto ;  and  thereupon,  and  at  the  expiration 
of  the  said  fourteen  calendar  months  from  the 
filing  of  such  petition  for  discbarge  as  afore-, 
said,  if  it  shall  appear  to  such  court  that  the 
said  insolvent  has  acted  fairly  and  honestly  to- 
wards his  creditors,  and  unless  creditors  to 
the  amount  of  one-sixth  in  number  and  value 
of  the  debts  that  shall  have  been  established 
in  such  court  shall  have  given  notice  of  their 
dissent  as  aforesaid,  or  unless  a  fiat  in  bank- 
ruptcy (not  being  a  fiat  issued  under  the  pro- 
visions  of  the  said  recited  acts  "  to  provide  for 
the  relief  of  insolvent  debtors  in  the  East 
Indies,")  shall  have  been  sued  out  in  England 
against  such  insolvent  within  the  time  herein- 
after provided,  such  court  shall  be  authorized 
and  empowered  to  order  the  discharge  of  the 
said  insolvent  from  liability  for  debts,  claims, 
and  demands  of  and  against  such  insolvent ;  and. 
such  order  shall  operate  (save  as  herein-after 

Srovided)  as  a  release  and  discharge  from  all 
ebts,  claims,  and  demands  for  which  such  in- 
solvent was  Uable  at  the  time  of  his  petition 
for  relief  being  filed,  or  of  any  such  act  of  in- 
solvency committed  as  aforesaid  (as  the  case 
may  be),  and  whether  within  the  limits  of  the 
charter  of  the  said  united  company,  or  else- 
where,  and  whether  such  debts,  claims,  and 
demands  shall  or  shall  not  have  been  establish- 
ed id  such  court  as  aforesaid :  Provided  that 
such  order  shall  not  operate  as  a  release  or 
discharge  of  any  person  who  was  partner  with 
such  insolvent,  or  jointly  bound  or  liable  with 
him. 

2.  Provided,  that  in  case  of  any  fiat  in  bank- 
ruptcy shall  be  issued  in  England  against  any 
such  msolvent  trader  as  aforesaid,  under  the 
provisions  of  the  9  G.  4,  or  under  the  pro- 


visions of  any  other  act  passed  or  to  be  here- 
after passed  respecting  insolvent  debtors  in 
the  East  Indies,  then  and  in  such  case  such 
order  for  discharge  as  aforesaid  shall  not  ope- 
rate as  a  discharge  of  the  debt,  claim,  and  de- 
mand of  any  creditor  who  shall  not  have  been 
resident  witnin  the  limits  of  the  charter  of  the 
said  united  company  at  any  time  between  the 
filing  of  such  petition  and  the  making  of  such 
order  as  last  mentioned,  nor  shall  any  such 
creditor  be  debarred  from  bringing  any  suit  or 
action  for  such  debt,  claim,  or  demand  in  any 
court  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  or  elsewhere  without  the  limits  of 
the  said  united  company's  charter,  against 
such  insolvent,  in  the  same  manner,  and  with 
the  like  consequences  and  effects  as  if  such 
order  as  last  mentioned  had  not  been  made. 

3.  Provided,  that  in  such  last-mentioned 
case,  upon  any  application  made  to  the  com- 
missioner acting  in  such  fiat  as  aforesaid,  to 
sign  the  certificate  of  such  insolvent,  and  after 
the  same  shall  have  been  signed  by  the  re^iui^^ 
site  number  of  creditors  under  the  provisions 
of  the  9  G.  4,  or  any  other  act  passed  or  here- 
after to  be  passed  respecting  insolvent  debtors 
in  the  East  Indies,  then  if  it  shall  be  made  to 
appear  to  such  commissioners  that  such  order 
for  a  discharge  has  been  made  by  the  court  in 
the  East  Indies  as  aforesaid,  and  if  such  com- 
missioner shall  sign  such  certificate,  he  shall 
also  certify  in  writing  upon  such  certificate 
that  such  insolvent  has  obtained  such  order  for 
discharge  in  the  East  Indies  as  aforesaid,  and 
thereupon  such  certificate  shall  have  the  same 
force  and  effect,  as  well  within  as  without  the 
limits  aforesaid,  as  a  certificate  duly  cJbtained 
under  the  6  G.  4,  c.  16,  or  in  any  other  act 
passed  or  to  be  hereafter  passed  respecting 
bankrupts. 

4.  That  any  such  insolvent  trader,  who 
shall  not  be  made  a  bankrupt  under  the 
provisions  of  the  sud  act  for  the  relief  of 
the  msolvent  debtors  in  the  East  Indies,  or 
of  any  other  act  passed,  or  hereafter  to  be 
passea,  respecting  insolvent  debtors  in  the 
East  Indies,  if  he  shall,  after  such  oider 
for  his  discharge  shall  have  been  made  as 
aforesaid,  be  arrested,  or  have  any  action 
brought  a^rainst  him  for  any  debt,  claim,  or 
demand  for  which  he  was  so  liable  as  aforesaid, 
either  within  the  limits  of  the  charter  of  the 
said  united  company  or  elsewhere,  shall  be 
discharged  upon  common  bail,  and  may  plead 
in  general  that  the  cause  of  action  accrued 
before  he  became  insolvent,  and  may  ^ve  this 
act  and  the  special  matter  in  evidence;  and 
such  order  as  aforesaid,  dulv  sealed  with  the 
seal  of  the  ssud  court,  shall  be  sufficient  evi- 
dence in  all  courts  and  places  whatsoever  of 
all  the  proceedings  precedent  to  such  order 
1)eing  made,  and  of  the  same  being  duly  ob- 
tained ;  and  if  any  such  insolvent  trader  shall 
be  taken  in  execution  or  detained  in  prison  for 
such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  such  order  of  the 
court  for  his  discharge  as  aforesaid,  it  shall  be 
lawful  for  any  judge  of  the  court  wherein  such 
judgment  has  been  obtained,  on  such  insolvent 
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prodacing  such  order  as  aforesaid,  to  order 
any  officer  who  shall  have  such  insolvent  in 
custody  by  virtue  of  such  execution  to  discharge 
such  insolvent  without  exacting  any  fee,  and 
such  officer  shall  be  hereby  indemnined  for  so 
doing;  and  any  such  insolvent  trader  who 
shall  be  a  bankrupt  under  the  provisions  of  the 
said  last-mentioned  act,  and  who  shall  be  ar- 
rested within  the  limits  of  the  charter  of  the 
said  company,  shall  be  so  discharged,  and  may 
so  plead,  and  shall  have  otherwise  such  relief, 
wiuuB  die  sud  limits,  as  herein-before  men- 
tioned I  and  if  he  shall  also  obtain  such  certi- 
ficate as  herein-before  provided,  he  may  be  at 
Uberty  to  avail  himself  either  of  such  certi- 
ficate, or  of  such  order  of  discharge  as  afore- 
said, for  the  purposes  of  bis  discharge  within 
the  limits  aforesaid. 

5.  That  in  case  any  fiat  in  bankruptcy  (other 
than  a  fiat  under  the  provisions  of  the  9  G.  4, 
or  any  other  act  relatmg  to  the  insolvent  debt- 
or! in  the  East  Indies,)  be  issued  against  any 
such  insolvent  trader  within  the  period  of 
eight  calendar  months  from  the  time  of  such 
petitioa  for  relief  being  filed,  or  of  such  adju* 
dication  of  insolvency  being  made,  as  the  case 
may  be,  and  such  insolvent  trader  shall  be  duly 
adjudged  a  bankrupt  under  such  fiat,  then  and 
in  such  case  such  Court  as  aforesaid  shall  not 
be  authorized  and  empowered  to  make  any  such 
order  for  discharge  as  aforesaid. 

6.  That  after  the  expiration  of  such  eight 
calendar  months  as  aforesaid  no  fiat  shall  issue 
against  any  such  insolvent,  upon  any  petition- 
ing creditor's  debt  due  beu>re  the  filing  of 
such  petition  for  relief,  or  such  adjudication 
of  insolvency  (as  the  case  may  be) ;  and  in  case 
any  fiat  shall  issue  agunst  such  insolvent 
trader  as  aforesaid  upon  a  petitioning  credi- 
tor's debt  incurred  subsequently  to  such  filing 
of  the  petition  for  relief  or  to  such  adjudica- 
tion of  insolvency  as  aforesaid,  such  fiat  shall 
not  in  any  manner  affect,  invalidate,  or  inter- 
fere with  the  proceedings  under  the  insolvency 
preriouriy  existing  in  the  East  Indies,  nor  shall 
the  assignees  under  such  fiat  acquire  any  right 
or  title  to  take  possession  of,  demand,  sue  for, 
or  recover  any  property  or  interest,  real  or  per- 
sonal, wheresoever  situated,  which  belonged  to 
such  insolvent  at  the  time  of  such  petition  for 
refief  being  filed,  or  of  such  adjudication  of 
insolvency  as  aforesud,  but  the  assignee  or  as- 
ivnees  appointed  by  such  court  for  the  relief 
of  insolvent  debtors  shsU  have  the  sole  and 
exdoBive  right  and  title  thereto  $  and  all  debts, 
claims,  and  demands  due  and  payable  to  such 
UMolveot  at  the  time  of  such  petition  for  relief 
being  filed,  or  of  such  adjudication  of  insol- 
vency as  aforesaid,  shall  be  established  under 
inch  insolvency,  and  shall  not  be  provable 
mider  soch  last-mentioned  fiat 

7.  By  the  9  O.  4,  all  such  insolvent  debtors 
IS  therein  mentioned  shaU,  within  the  time  also 
therein  mentioned,  deliver  into  the  court  a 
achedttle  containing  a  full  and  true  account  of 
their  debts,  estates,  and  effects  as  therein  men- 
tioned, and  which  schedule  is  thereby  directed 
to  be  forthwith  filed  in  the  said  court :  And 
it  being  expedient  that  the  creditors  of  such 


insolvent  debtors  residing  out  of  the  limits 
of  the  said  company's  charter  should  have  the 
means  of  inspecting  such  schedule  with  equal 
facility  with  creditors  of  such  insolvent  debtors 
residing  within  the  limits  of  the  said  charter; 
it  is  enacted,  that  the  principal  officer  of  the 
said  respective  courts  fcr  the  relief  of  insol- 
vent debtors  shall,  without  delay,  transmit  to 
the  court  of  directors  of  the  saia  company,  by 
different  ships,  two  or  more  copies  of  each 
such  schedule,  and  the  said  court  shall  retain 
the  same,  and  permit  any  person  or  persons 
being  a  creditor  or  creditors  of  any  such  in- 
solvent debtor  to  inspect  and  examine  at  all 
seasonable  times  such  schedule,  and  shall, 
upon  the  request  and  at  the  reasonable  costs 
and  charges  of  any  such  creditor  or  creditors 
(such  costs  and  charges  to  be  regulated  by  the 
said  court),  provide  for  him  or  them  a  copy 
or  coj^es  of  any  such  schedule. 


ON    THE    PROPOSED     ABOLITION 
OF  THE  GRAND  JURY. 


To  the  Editor  of  ike  Legfd  Observer. 
Sir, 
It  is  now  g^meraUy  well  known  that  onr 
legal  institutions,  both  in  theory  and  practice, 
have  undergone,  during  the  late  administra* 
tion,  some  very  considerable  and  important 
alterations;  the  pruning  knife  has  not  been 
sparingly  applied,  whether  judiciously  or  not 
must,  I  think,  in  many  respects,  be  len  for  the 
test  of  time  to  determine.  My  only  hope  is, 
that  the  changes  I  speak  of  will  in  their  ope- 
ration eveniuatty  be  calculated  to  benefit  the 
many,  and  not  confined  to  the  good  of  the 
few.  There  is  one  feature  yet  in  our  wise  laws 
which  had  not  been  abandoned,  nor  indeed 
subiected  to  the  slightest  variation — the  prin- 
ciple of  which,  however,  may  be,  in  my  judg- 
ment, not  only  renovated  by  sound  judicious 
legislative  enactment,  but  also  partially  re- 
stored to  its  pristine  beauty — I  mean  the  grand 
trial  hy  jury.  I  have  been  led  to  these  re- 
flections by  a  promised  motion  of  one  of  the 
honorable  memoers  for  the  town  of  Cambridge, 
for  the  abolition  of  the  grand  jury — the  po- 
licy of  which  must  remun  in  obscurity  untu  it 
is  developed  by  the  eloquence  and  discreet 
judgment  of  that  gentleman.  Under  these 
circumstances,  and  as  the  one  system  is  so 
intimately  connected  and  interwoven  with  the 
other,  I  am  induced  to  forward  you,  for  the 
pages  of  your  journal,  some  readings  from  my 
note-booK,  on  the  supposed  origin  of  the  jury- 
trial,  which,  if  acceptable,  I  will,  with  your 
permission,  give  in  two  letters. 

TRIAL  UT  JURT. 

It  has  been  a  prevailing  opinion,  that  trial 
by  jury  may  be  referred  to  the  Anglo-Saxon 
age,  and  common  tradition  has  ascribed  it  to 
the  wisdom  of  Alfred.  In  an  historical  de- 
duction of  the  English  Government,  an  insti- 
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ttfDon  80  pecullarh^  characteiistlo,  deserveB 
every  attentiun  to  itii  origin  ;  and  I  shall 
therefore  produce  the  evidence  which  has  been 
supposed  to  bear  upon  this  most  eminent  part 
of  our  judicial  system.  The  first  text  of  the 
Saxon  laws  which  may  appear  to  have  such  a 
meaning,  is  in  those  of  Alfred :  **  Jf  any  one 
accuse  a  Kind's  thane  of  homicide,  if  he  dare 
to  purge  him.self  (ladian),  let  him  do  it  along 
with  twelve  King's  thanes.  If  any  one  ac- 
cuao  a  thane  of  less  rank  than  a  King's 
thane,  let  him  purge  himself  along  with 
eleven  of  liis  equals  and  one  King's  thane."  * 
This  law,  which  Nicholson  contends  can  mean 
nothing  but  trial  by  jiny,  has  been  referred  by 
Hickes  to  that  ancient  usage  of  compurgation, 
where  ihe  accused  sustained  his  own  oath  by 
those  of  a  number  of  his  friends,  who  pledireci 
their  knowledge,  or  at  least  their  belief,  of  his 
innocence.^ 

In  the  canons  of  the  Northumbrian  cWgy 
we  read  as  follows :  "  If  a  King's  thane  deny 
this  (the  practice  of  heathen  superstitions), 
let  twelve  be  appointed  for  him,  and  let 
him  take  twelve  of  his  kindred  (or  equals), 
and  twelve  British  strangers ;  and  if  he  fail, 
then  let  him  pay  for  his  breach  of  law  twelve 
half-marcs.  If  a  landholder  (or  lesser  thane) 
deny  the  charge,  let  as  many  of  his  equals, 
and  as  many  strangers  be  taken,  as  for  a  royal 
thane  -,  and  if  he  fail,  let  him  pay  six  half- 
marcs.  If  a  ceorl  deny  it,  let  as  many  of  his 
equals  and  as  many  strangers  be  taken  for  him 
as  for  the  others  $  and  if  he  fail,  let  him  pay 
twelve  orae  for  his  breach  of  law."  c 

It  is  difficult  at  first  sight  to  imagine  that 
these  thirty-six  so  selected  were  merely  com- 
purgators, since  it  seems  absurd  that  the  judge 
should  name  indifferent  persons,  who  without 
inquiry  were  to  make  oath  of  a  party's  inno- 
cence. Some  have  therefore  conceived,  that 
in  this  anc  other  instances  where  compurgators 
are  mentioned,  they  were  virtually  jurors,  who 
before  attesting  the  facts  were  to  inform  their 
consciences  by  investigating  them.  There  are, 
however,  passjjges  in  the  Saxon  laws  nearly 
parallel  to  that  just  quoted,  which  seem  in. 
compatible  with  this  interpretation.  Thus,  by 
a  law  of  Athelstan,  if  any  one  claimed  a 
strayed  ox  as  his  own,  five  of  his  neighbours 
were  to  be  assigned,  of  whom  one  was  to 
maintain  the  claimant's  oath.^  Perhaps  the 
principle  of  these  regulations,  and  indeed  of 
the  whole  law  of  compurgation,  is  to  be  found 
in  that  stress  laid  upon  general  character 
which  pervades  the  Anglo-Saxon  jurispru- 
dence, ASPIRO. 

Graff's  Inn, 


»  Leges  Alfredi,  p.  4?. 

*>  Nicholson,  Pr  fatio  ad  Leges  Anglo- 
Saxon.  Wilkinsii,  p.  10.  Hickes,  Dissertatis 
Epistolaris. 

c  Wilkins.  p.  100 

<^  Leges  Athelstani,  p.  58. 


THE  DUTIES  OF  SOLICITQBS, 


The  duties  of  solicitors  relating  to  tbe  ascer- 
tainment of  facts,  and  the  proof  thereof;  the 
statement  of  cases,  and  their  personal  attention 
in  important  matters,  as  stated  by  Mr.  Chitty  in 
his  General  Practice,  vol.  2,  pt.  2,  pp.  21— 
24  are  so  important  that  we  need  no  apol- 
ogy for  extracting  them ;  and  we  doubt  not  that 
the  learned  author  will  thank  us  for  diffusing 
his  advice  amongst  such  of  our  readers  as  have 
not  already  noticed  this  part  of  his  work. 
There  are  also  various  other  hints  and  sugges- 
tions, for  which  we  recommend  them  to  consult 
the  book  :— 

"It  is  scarcely  necessary  to  observe,  tliat 
every  prudent  attorney  or  solicitor,  excep^t  in 
the  clearest  cases,  where  the  precise  evidence 
has  been  previously  ascertained,  should  before 
he  commfnces  or  df/fntU  any  proceeding,  be 
well  assured  that  suMcienl  nifimee  can  he 
additcetf ;  and  if  hu  client  be  either  too  san- 
guine or  hasty,  it  will  be  advisable  to  incur  tbe. 
expence  of  examining  at  least  one  or  two  of 
the  principal  witnesses:,  and  that  in  ihe  ahten*:e 
ufthe  client,  who  is  too  apt  to  suggest  facts  to 
the  witnesses,  and  who  may  too  readily  assent 
and  thereby  mislead  By  this  precaution  a 
double  advantage  may  be  acquired,  that  of  not 
only  obtaining  an  accurate  view  of  the  facts, 
but  also  of  eliciting  evidence  before  the  oppo- 
nent and  his  witnesses  have  become  cautious 
and  guarde<l. 

"  Lord  Tenderden  observed,  *  that  an  attor- 
ney who  allows  his  client  to  proceed  without 
pointing  out  to  him  the  expediency  of  ascer- 
taining the  evidence,  and  that  in  the  very  first 
instance,  and  well  considering  the  probable  re^ 
suit,  is  guilty  of  grossly  absurd  and  culpable 
negligence.'     )  Chitty's  Gen.  Prac.  440. 

"  If  the  law  applicable  to  the  facts  should 
be  at  all  questionable  in  the  judgment  of  the 
attorney,  then  he  should  suggest  to  his  client 
the  expediency  of  taking  an  opinion  of  coun- 
sel, and  obtain  his  authority  for  that  purpose; 
and  which  case,  when  pruperlji  framea,  with  an 
explicH  opinion  of  an  experienced  counsel 
favourable  to  the  subsequent  proceeding,  will 
in  general  afford  protection  to  the  ttttorni^,  for 
any  misapprehension  on  the  advised  right  of 
the  party,  {K^mp  v.  Burt,  \  Nev.  &  Man.  26*-^), 
and  sometimes,  probably  in  case  of  arrest, 
which  turns  out  ill  advised  in  point  of  law,  by 
such  opinions  having  been  taken,  a  jurv  may 
be  induced  to  moderate  the  damages,  although 
the  same  would  not,  of  itself,  afford  a  legal  bar 
to  the  action,  because  an  arrest  is  not  essen- 
tial to  the  trial  of  a  right.  {Raven^ttr  v.  Mae 
fntosK  2  B.  &  C.  693;  4  Dowl.  &Ry.  187;  S. 
CBriiton  v.  Hey  wood,  1  Stark.  R.  48;  Gode^ 
frotf  V.  Jay,  1  Moore  &  P.  2."^6 ;  1  Bing.  616.) 
But  a  case  stated  in  a  hurried  manner ,  without 
a  fult  and  accurate  disclosure  of  all  the  factt. 
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and  ^nthout  beiof^  well  assured  bv  the  attor- 
Bey's  own  esamioatlon,  that  there  is  Utrul  evi- 
clenee  to  prove  the  facts,  or  a  case  stated  so 
generally,  and  without  sufficient  specific  ques- 
tions so  as  to  draw  the  aftenthn  t/fcounxt^l  to  the 
important  points,  and  to  answer  each  in  parti- 
cular, will  form  no  snch  protection ;  but,  on 
tlie  coittmry,  may  induce  suspicion^  that,  for 
tlie  siike  of  having  a  suit  or  defence  to  conduct, 
the  di'lendant  has  carelessly,  or  even  purposely, 
irejrlccted  to  raise  the  material  points.  And  if 
ill  cuaatihing  a  counsel  upon  an  abstract,  a 
solicitor  should  take  upon  himself  to  draw  a 
OfHJclnsion  from  deeds,  and  do  not  lay  the 
deeds  and  the  whole  of  tlie  facts  before  the 
couDseU  and  should  err  in  such  conclusiou,  a 
jurvmij^ht  find  a  verdict  u((ainst  him  for  his 
ne^lijrencc.  (3  B.  &  Cres  7^9 ;  6  D  &  K.  617, 
S.  C)  So  if  an  attorney  take  too  short  an  ab- 
stract of  a  will,  and  omit  a  material  (luailfica- 
tioa  uf  a  be({nest,  and  any  consequent  dama;rcs 
mrise,  he  ma^*  be  sued,  (3  Stark-  R.  154 ;  ID. 
&  R.  30,  S.  C).  If  the  opinion  of  counsel 
should  be  doubtful  or  ambiguous,  it  would 
then  be  proper  to  utate  a  further  C'i.«(?,  or  to 
fiee  the  counsel  in  cousultntion,  until  such  nn 
rJtpiivit  answer  in  writing^  has  been  obtaiucd, 
to  a  written  statement,  as  will  unquestiomibty 
sanction  the  attorney  in  his  subsequent  ]*ro- 
reedinirs;  and  still,  if  there  should  be  any 
doubt  upon  the  result,  the  client  t^honkl.  in  the 
presence  of  a  respectable  and  disintcroKted 
third  person,  be  requested  deliherately  to  rctid 
the  statement  and  opinion,  and  then  inwriiin<:r, 
recitin^r  that  a  case  has  been  stated  and  opin- 
looa  obttiined,  dire<:t  precisely  what  shdll  be 
done,  lliis  was  stated  to  hi  the  duty  of  an 
attorney,  by  I^ord  Tenterden,  and  als<i  accords 
with  the  opinion  of  one  of  the  most  enineut 
coDveyancers  and  equity  counsel  of  the  presenl. 
day,  9A  regards  the  duty  of  an  attorney,  in 
takioir  an  opinion  upon  a  title,  or  upon  the 
expediency  of  a  chancery  suit.  An  opinion  of 
counsel  upon  an  imperfectly  stated  ca^e  will 
▼ery  frequently  mislead,  although  such  opinion 
might  be  perfectly  correct  in  itself. 
;  "  As  regards  this  part  of  the  duty  of  profes- 
sional men,  the  observations  of  Lord  Stowell 
are  strongly  in  point,  especially  when  the  suit 
or  prcceedmg  is  on  behalf  of  illiterate  or  ill 
informed  persons.  '  The  proctor  has,  in  these 
<»ses,  something  of  a  public  as  well  as  private 
duty  thrown  upon  him  ;  something  that,  in 
sacn  cases,  he  owes  to  the  fair  administration 
of  justice,  as  well  as  to  the  private  interests  of 
^18  employers;  the  interest  propounded  for 
them  ougkty  in  the  proctur^s  own  apprehrnxhii 
to  be.  just ^  wr  at  leust  fnirly  disptituhle ;  and 
when  such  interests  are  propounded,  they  are 
not  to  be  pursued  per/us  et  nefas*  1  Haggard's 
Heportd,  212. 

*"  Another  hint  may  be  useful,  as  well  to 
clients  as  to  professional  practitioners,  namely, 
to  have  it  understood  and  expressly  stipulated, 
that  matters  of  i/nportanre,  and  especially  of 
n^ociation,  where  the  skill  and  experience  of 
a  principal  attorney  may .  be  most  important 
for  success,  that  such  prineiptU  attorney  should 
Aims*// conduct  the  whole  or  a  certain  part  of 


the  proceeding,  and  not  hand  it  over  to  a 
clerk  or  third  person  to  transact,  and  by  which 
an  otherwise  successful  result  maybe  marred." 
"  Indeed,  without  any  such  stipulation,  it 
appears  from  the  observations  of  Lord  Stowell 
upon  the  duty  of  a  proctor,  to  be  the  duty  of 
the  principal  attorney  or  solicitor  himself  so 
to  act :  for  his  lordship  said,  '  I  adhere  to  the 
opinion  I  have  expressed,  that  where  an  in- 
tercourse for  such  a  purpose  as  the  definite 
settlement  of  a  claim  is  to  take  place,  it  is 
most  effectually  conducted  by  the  proctors 
themselves,  and  not  by  their  clerks  ;  they  have 
both  a  personal  and  legal  weight,  and  an 
authority  that  can  better  support  them  against 
over-weening  pretensions ;  and  there  is  a  di- 
rect responsibility  belonging  to  them  highly 
proper  to  intervene  in  any  point  so  extremely 
important  as  the  proposed  final  adjustment  of 
a  cause.' — And  in  that  case  he  made  the  proc- 
tor pay  all  the  costs,  in  consequence  of  his 
neglect  of  duty  in  that  and  other  respects. — 
{The Frederick,  1  Haggard  Rep.  220.)" 


SUMMARY  OF  THE  EVIDENCE  ON 
IMPRISONMENT  FOR  DEBT. 


We  deem  it  material  to  remind  our  readers 
(as  suggested  by  a  correspondent)  that  the 
doubts  of  the  expediency  of  abolishing  arrest 
in  execution,  are  fully  warranted  by  tlie  state 
of  the  evidence  before  the  commissioners. 

"  Of  bankers,  merchants,  and  dealers,  by 
wholesale  and  retail,  in  various  parts  of  this 
kingdom,  there  have  been  examined  on  tliis 
subject  since  the  date  of  the  original  commis- 
sion, 332 ;  of  attorneys,  1 02 ;  of  barristers,  1 1 . 
Of  the  total  number  examined,  not  more  than 
61  have  expressed  any  opinion  favorable  to  the 
abandonment  of  arrest  in  execution,  20 1  have 
expressed  themselves  in  terms  from  which  no 
general  conclusion  can  be  distinctly  drawn ;  the 
remaining  183  are  apparently  opposed  to  its 
abandonment. 

**  It  is  to  be  observed,  too,  that  among  the 
abolitionists,  there  are  but  a  small  portion  who 
hold  their  opinion  in  an  absolute  form.  The 
majority  always  suppose  the  possibility  of  sub- 
stituting  some  other  method  as  efi'ective  as 
that  which  the^  abandon,  and  h^ss  open  to  ol>- 
jection.  But  it  will  hereafter  be  Aewn  that 
this  is  a  hopeless  speculation,  and  that  no  satis- 
factory substitution  for  the  existing  practice 
can  be  made. 

"  Some  weight  ought  also  to  be  allowed  to 
the  example  of  other  countries.  'I'he  com- 
missiouers  have,  therefore,  thought  it  right  to 
investigate  the  subject  in  this  point  of  view ; 
and  the  result  is,  that  in  almost  every  Euro- 
pean state  the  creditor,  in  whose  favor  judg- 
tnent  has  been  given,  is  permitted  not  only  to 
seize  the  property,  but  (alternatively)  the  per- 
son, in  execution ;  such,  at  least,  is  the  state 
of  law  (as  ascertained  by  the  coinmidsioners) 
in  France,  Spain,  and  the  Netherlands,  in 
Austria,  Prussia,  Ilant burgh,  Bremen,  Lubcck, 
K  2 
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Norway,  and  Sweden ;  and  no  exception  has 
come  to  their  knowledj^e,  unless  the  case  of 
Portugal  is  to  be  so  considered,  where  the 

Sower  of  arrest  is  allowed  to  the  creditor  only 
nder  special  circumstances.  The  same  alter- 
native right  of  proceeding  against  the  nerson 
or  property  exists  in  all  the  United  states, 
except  in  the  district  of  Maine  and  at  New 
York ;  and  these  exceptions  are  of  a  merely 
experimental  character,  both  being  of  an  origin 
so  recent  as  the  year  1831,  and  the  latter  of 
them  not  being  even  yet  in  actual  operation. 

"  It  having  been  shewn  that  the  law  of  Eu- 
rope and  of  tne  United  States,  corresponds  in 
general  with  that  of  England  in  permitting  the 
judgment  creditor  to  resort  to  the  person,  it 
will  be  found  that  upon  this  matter,  the  sen- 
timents of  foreign  jurists  are,  for  the  most 
part,  in  consonance  with  the  actual  state  of 
their  law.  Twenty-three  opinions  (which  may 
be  taken  in  general  to  express  the  sense  «f  the 
legal  profession  in  the  countries  to  which  they 
refer)  may  be  perused  in  the  Appendix ;  and  of 
these  not  less  than  eighteen  may  fairly  be  con- 
sidered as  anti-abolitionist  in  their  tendency." 


DOMESTIC  REGISTRATION  OF 
DEEDS. 


To  the  Editor  0/ the  Legal  Ohierver, 
Sir, 

As  the  subject  of  a  general  registry  of  deeds 
has  for  some  time  past  been  the  object  of  con- 
sideration among  the  members  of  the  legal 
profession,  and  many  plans  suggested,  but  at 
present  none  of  them  adopted — as  the  benefits 
which  must  result  from  some  well  regulated 
and  convenient  svstem  of  registration,  are  too 
apparent  to  neea  any  arguments  for  their  sup- 
port—and as  a  very  simple  plan  has  suggested 
Itself  to  my  mind,  and  one  to  which  I  can  see 
no  possible  objection, — I  beg  to  address  a  few 
lines  to  you  on  the  subject. 

Let  an  indorsement  be  made  on  every  deed 
relating  to  real  property,  of  the  date,  name  of 
parties,  and  nature  of  the  preceding  and  sub- 
sequent instruments  relating  to  the  same  pro- 
perty. Thus  j4,  purchases  an  estate  o£B.,  and 
a  conveyance  is  made  to  him  thereof.  He 
afterwards  mortgages  to  C»  On  the  original 
conveyance  to  B.^  let  an  indorsement  be  made 
of  the  conveyance  of  the  property  to  j4.  On 
j4,*»  conveyance,  let  an  indorsement  be  made  of 
the  conveyance  to  B,  and  of  the  mortgage  to 
C. ;  and  on  the  mortgage  to  6^.  an  indorsement 
of  the  conveyance  to  j4.  Thus  every  deed 
would  at  once  shew  the  preceding  and  subse- 

3uent  deed  relating  to  the  property,  and  ren- 
er  it  impossible  w  any  deed  to  be  concealed 
without  notice  to  a  purchaser  of  its  existence. 
There  may  be  obiections  to  this  plan,  in  the 
event  of  an  estate  Being  sold  in  lots,  and  thus 
divided  into  several  small  estates ;  but  I  think 
any  objections  on  this  score  (if  any  can  arise) 
may  be  very  easily  obviated,  and  under  any 
circumstances  be  provided  for. 
This  plan,  if  practicable,  would  at  once  save 


the  expense  of  a  general  registry  office,  and 
the   necessary  number    of  clerks  attendant 
thereon,  and  also  the  great  confusion  which 
must  exist  in  such  an  establishment. 
Middle  Temple,  S. 

[This  plan,  or  to  the  same  effect,  has  been 
already  sugjj^ested,  but  we  think  it  worthy  of 
repetition,  in  the  concise  way  stated  by  our 
correspondent. — ^Ed.J 


CHARACTER  OF  THE  OLD  RE- 
PORTERS. 


From  the  valuable  work  of  Mr.  Ram,  on 
''The  Science  of  Legal  Judgment,"  we  ex- 
tract the  following  characteristic  opinions  on 
some  of  the  early  Reports. 

^amamKf/OA.— When  relying  on  a  case  in 
his  King's  Bench  Reports,  Lord  Kenyon  says 
of  them,  it  is  "  not  a  book  of  much  authority 
in  general."  In  this  instance,  as  his  Lordship 
noticed,  this  report  agreed  with  Strangers  re- 
port of  the  same  case.  On  one  occasion.  Lord 
Mansfield  absolutely  forbade  counsel's  citing 
Bamardiston's  Reports  of  Cases  in  Chancery. 
He  said,  it  was  marvellous  to  those  who  knew 
the  reporter,  and  his  manner  of  taking  notes, 
that  he  should  so  often  stumble  upon  v^t  was 
right ;  but  yet  that  there  was  not  one  case  in 
his  book  which  was  so  throughout.  Sir  R.  P. 
Arden,  citing  a  case  in  the  same  Reports,  ad- 
mits that  "  tne  reputation  of  the  book  is  not 
very  high ;"  and,  for  this  reason,  his  Honor 
looked  into  the  registrar's  book,  where,  he 
adds,  the  case  is  very  nearly  as  reported. 
Lord  Manners,  relying  on  a  case  in  these  re- 
ports, observed, — "Although  Barnardiston  is 
not  considered  a  very  correct  reporter,  yet 
some  of  his  rases  are  very  accurately  reportea." 
And  Lord  Eldon,  speaking  of  the  same  reports, 
and  remarking  on  Lord  Mansfield's  opinion  of 
them,  has  sud, — "  In  that  book,  however,  there 
are  some  reports  of  great  value ;"  "  I  take  the 
liberty  of  saying,  that  in  that  book  there  are 
reports  of  very  great  authority." 

Bunburff, — Lord  Mansfield,  in  trying  a  cause, 
saved  a  particular  point,  upon  certain  cases 
cited  out  of  Bunbury.  When  the  cause  came 
before  the  Court  in  bank,  and  counsel  men- 
tioned a  case  in  those  reports.  Lord  Mansfield 
said,  "  Mr.  Bunbury  never  meant  that  those 
cases  should  have  been  published ;  they  are 
very  loose  notes."  Sir  T.  Plumer,  in  post- 
poning his  final  decision  in  a  cause,  to  look 
into  8  cause  cited  from  Bunbury,  observes  of 
these  reports,  it  is  a  book  "certainly  of  no 
great  authority." 

CV/rM«r.— Chief  Justice  Willes  having  oc 
casion  to  speak  of  a  case,  in  reporting  which 
he  fancied  Carthew  was  mistaken,  made  the 
observation,—"  I  own  that  Carthew  is  in  ge- 
neral a  very  good  and  a  very  faithful  reporter.'' 

Coke^^lX  IS  not  to  be  aisputed  that  Black- 
stone  is  justified  in  saying,  that  "  some  of  the 
most  valuable  of  the  ancient  reports  are  those 
published  by  Lord  Chief  Justice  Coke."    Of 
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IKe  same  reports.  Lord  Bacon  affirms,  that 
"though  they  may  have  errors,  and  some 
peremptory  and  extra-judicial  resolutions,  more 
than  are  warranted,  yet  they  contain  infinite 
^ood  decisions  and  rulings  over  of  cases." 
Several  judicial  opinions  on  Coke's  Report  of 
individual  cases  show  the  propriety  of  receiving 
with  some  caution  cases  reported  even  by  him. 
He  has  been  charged  with  inserting  his  own 
opinion  in  the  report.  Chief  Justice  Holt, 
speaking  of  Southcote'e  case,  and  dissenting 
from  an  opinion  there,  says, — *'  My  Lord. 
Coke  has  improved  the  case  in  his  report  of 
it."  Chief  Justice  Willes,  citing  Gng^s  case, 
which,  he  says,  "  is  not  rightly  reported  by 
Lord  Coke,*'  and  is  otherwise  reported  in 
Moore,  whose  report,  on  searching  the  record, 
has  been  found  to  be  right,  goes  on  to  say, 
referring  to  the  point  in  that  case, — **  But  I 
own,  if  this  point  were  to  come  as  a  new  ques- 
tion before  me,  I  should  be  of  the  same  opinion 
with  Lord  Coke,  who  often  gives  his  own  in- 
stead of  the  opinion  of  the  Court."  And,  to 
the  same  effect,  Gould,  J.,  noticing  a  particu- 
lar doctrine  in  Mary's  case,  remarks, — '*I 
always  thought  the  doctrine  of  Lord  Coke  in 
Marys  case  a  singular  doctrine  of  his  own, 
and  not  any  part  of  the  Judgment  of  the 
Court "  On  his  manner  of  reporting,  Coke 
himself  observes,  that  it  ''  is  summary,  relating 
the  effect  of  all  that  was  said  of  the  one  side 
by  itself,  and  so  likewise  of  the  other,  begin- 
ning ever  with  the  objections,  and  concluding 
with  the  resolution  and  judgment  of  the 
Court";  *•  which,"  he  adds,  "I  hold  to  be 
the  best  order  of  relation."  The  twelfth 
part  of  Coke's  Reports  is  of  less  estimation 
than  the  preceding  eleven  parts.  Holroyd,  J., 
naming  a  case  there,  and  adverting  to  a  point 
in  it,  which,  as  it  seemed  to  him,  might  be 
questionable,  says, — **  The  book,  in  which  that 
case  is  found,  is  not  so  accurate  as  the  rest  of 
the  reports  of  Lord  Coke,  not  having  been 
published  by  him  in  his  lifetime,  but  from  his 
notes  afterwards."  And  Parke,  J.,  express- 
ing an  opinion  that  a  part  of  the  same  case 
cannot  be  law.  observes, — "  The  12  Rep.  is 
not  a  book  of  any  great  authority";  ana  he 
mentions,  besides  the  above  opinion  of  Mr. 
Justice  Holroyd,  an  opinion  of  Mr.  Hargrave, 
that  the  12  Rep.  is  "  of  small  authority,"  and 
of  Mr.  Serjeant  Hill,  that  it  is  ''  not  fit  to  be 
allowed."  It  appears,  however,  that  this  part 
of  Coke's  reports  is  not  always  so  lightly  es- 
teemed,  with  regard,  at  least,  to  some  cases 
in  it;  as  Graham,  B.,  has  relied  on  a  case 
there  as  authority ;  and  on  another  occasion 
Alexander,  C.  B.,  delivering  the  judgment  of 
the  Court,  waved  the  easy  citation  of  other 
cases  to  support  their  opinion,  and  observed, 
— *'  I  shall  merely  refer  to  the  high  authority 
of  Lord  Coke  on  the  point,  in  Qie  Earl  of 
DerbpUesse,  12  Rep.  114." 

Diekens,^~0£  him  Lord  Redesdale  says, — 
"Mr.  Dickens  was  a  very  attentive  and  dihgent 
f«l^ter ;  but  his  notes,  being  rather  loose,  were 
not  considered  as  of  very  high  authority ;  he 
was  constantly  applied  to,  to  know  if  he  had 
any  thing  on  such  and  such  subjects  in  his 


notes ;  but,  if  he  had,  the  register's  books  were 
always  referred  to." 

Fitzgibbons. — Lord  Hardwicke,  referring  to 
Arlhur  V.  Bockenham,  in  Fitzgibbons,  con- 
tinues his  observation  by  saying, — which  book 
"  I  do  not  care  to  rely  on,  as  it  is  of  no  author- 
ity, though  this  and  some  other  cases  are  well 
reported  in  it ;  this  particularly  very  finely,  for 
I  have  a  manuscript  note  of  it."  And  Chief 
Baron  Parker  mentioning  that  case,  and  also 
Banter  v.  Coke  {^Bunker  y.  Cooke,']  in  the  same 
Reports,  adds, — "  The  cases  in  this  book  are 
very  incorrectly  reported;  but  I  have  been 
credibly  informed  that  these  two  arguments 
are  autnentic." 

Hobart. — Lord  Kenyon  calls  Hobart's  Re- 
ports, "  his  excellent  volume  of  reports." 

Mr.  Ram  states  all  the  reports  alphabeti- 
cally We  have  omitted  the  modern  names 
for  the  present,  and  shall  perhaps  continue  our 
selections. 


SUPERIOR  COURTS. 


Cqttitg  ejrt^rqtter. 

AGREEMENT.— PAYMENTS. — STATUTE   OF 
FRAUDS. 

Upnn  a  parol  agreement  for  the  purehojte  of 
lanHi  for  856/.,  several  payments  are 
made,  amounting  in  all  to  150/.:  Held, 
that  these  payments  were  not  such  part 
performance  qf  the  agreement  aA  would 
take  it  out  of  the  Statute  of  Frauds  and 
Perjuries. 

Semble,  that  a  parol  agreement  is'not  neees' 
Sftriiy  waived  by  the  parties  to  it  entering 
subsequently  into  a  negwiation  to  obviate 
an  obstacle  to  its  execution. 

Semble  also,  that  payment  by  plaintiff'  of  the 
expense  of  taking  counsel's  opinion  on  an 
abstract  of  title,  and  the  execution  of  some 
deeds,  preparatory  to  a  conveyance  of  the 
property,  but  not  proved  to  be  at  theplain^ 
tijff'9  expense,  are  not  such  part  perform- 
ance af  a  parol  agreement  about  land  as 
will  take  it  out  of  the  statute. 

The  bill  was  for  specific  performance  of  a 
parol  agreement  respecting  the  purchase  of 
land ;  and  the  principal  question  raised  for  the 
opinion  of  the  Court  was,  whether  some  pay- 
ments, made  on  the  footing  of  the  agreement, 
were  to  be  considered  as  such  part  perform- 
ance of  it  as  took  the  case  out  of  the  Statute 
of  Frauds  and  Perjuries,  and  entitled  the  plain- 
tiff to  call  for  a  specific  performance. 

The  fuUness  and  clearness  of  the  following 
judgment — ^which  goes  further  than  any  pre- 
ceding decision  to  establish  a  principle  and 
rule  applicable  to  this  long  unsettled  question 
—does  not  require,  it  is  conceived,  a  particu- 
lar statement  of  the  case,  or  of  the  arguments 
of  counsel,  to  make  the  points  decided  easily 
understood. 

Lord  Lyndhurst,  Chief  Baron. — ^The  first 
point  made  in  this  case  in  the  argument  on  be- 
half of  the  defendant  was,  that  the  agieement 
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between  the  parties  was  waived  by  a  eiibse 
queut  negociation.  During  the  argument,  how- 
ever, I  expreissed  my  npmion  on  that  point, 
that  there  was  a  difficulty  in  carrying  the  con- 
tract into  effect  in  the  original  form,  the  plain- 
tiff not  being  able  to  make  out  a  good  title  to 
the  premise^' ;  and  in  consequence  of  that  a 
negociation  was  carried  on,  in  order  to  see 
whether  there  was  any  mode  bv  which  that  dif- 
ficulty might  be  obviated,  and  the  agreement 
brought  to  a  conclusion  satisfactory  to  both 
parties.  There  was  nothing  in  that  negocia- 
tion which  amounted  to  a  waiver  of  the  origi- 
nal agreement;  and  it  was  positively  sworn 
that  the  agreement  never  was  waived  or  aban- 
doned. 

The  next  point  for  consideration  was,  whe- 
ther the  case  was  taken  out  of  the  Statute  of 
Frauds  by  reason  of  the  payments  m.idc  in  re- 
spect to  the  title  and  conveyances.  An  abstract 
of  the  title  was  delivered,  and  certain  cQ.nvey- 
ances  executed,  for  the  purpose  of  suti'ering  a 
recovery;  but  it  did  not  appear  at  whose  c:!^- 
pense  these  proceedings  took  place.  There 
was  no  evidence  to  show  that  it  was  at  the  ex- 
pense of  the  plaintiff;  therefore  this  could  not 
be  considered  as  such  a  purt  performance  of  the 
agreement  as  would  take  it  out  of  the  Statute 
of  Frauds.  The  only  expense  that  the  plaintiff 
was  put  to,  was  taking  the  opinion  of  counsel 
on  the  abstract ;  and  I  am  clearly  of  opinion 
now,  as  I  was  at  the  hearing,  that  this  circum- 
stance could  not,  upon  any  principle,  be  con- 
sidered as  a  part  performance  of  the  contract, 
or  as  taking  the  case  out  of  the  Statute.^ 

The  question,  therefore,  is  now  residved 
into  this  last  and  material  point ; — whether  the 
payments  made  on  the  footing  of  the  contract 
are  to  be  considered  as  such  part  performance 
as  entitled  the  plaintiff  to  enforce  the  contrac  t, 
notwithstanding  the  defendant  relied  for  de- 
fence on  the  Statute  of  Frauds.  It  whs  said  in 
the  first  instance,  on  the  part  of  the  plaintiff, 
that  these  payments  were  many  in  number ;  that 
the  whole  purchase  money  under  the  contract 
amounted  to  856/.,  and  that  there  had  been  a 
payment  of  160/.  The  evidence  shewed,  by 
the  terms  of  the  receipts,  that,  on  the  footing 
of  the  contract,  repeated  payments  were  made, 
and  not  one  entire  payment  was  insisted  on,  as 
strengthening  the  case  on  the  part  of  the  plain- 
tiff. 1  do  not  think  this  varied  the  case.  I  think, 
therefore,  thatthemultitudeof  payments  did  not 
s'irengthen  the  case.  As  to  the  amount,  it  was 
laiddown,  and  not  controverted,  that  a  small  and 
inconsiderable  payment,  made  upon  the  footing 
of  contract,  did  not  take  the  case  out  of  the 
Statute  of  Frauds.  The  cases  of  SffafrooH  v. 
Afeale^,  and  Mtin  v.  Melhourn^y  established 
that  principle.  The  question  then  is. — Did  a 
considerable  payment,  or  what  Lord  Roslyn  in 
the  latter  case  called  a  sftbstffntitti  mymeut, 
operate  to  take  the  case  out  of  the  Statute  of 
Frauds?  It  is  extremely  difficult  to  come  to 
the  conclusion,  that  if  small  payments,  made 
upon  the  footing  of  a  contract,  did  not  take 
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the  case  out  of  the  Statute,  larger  payments 
would  have  that  effect.  There  was  a  still  fur- 
ther  difficulty  of  this  description:  namely. 
How  are  we  to  ascertain  what  was  a  consider- 
able or  substantial  payment,  and  what  was  an 
inconsiderable  payment  i  But  in  cases  of  this 
description  we  must  refer  to  authorities,  and 
balance  them  on  one  side  and  the  other. 
There  was  a  considerable  number  of  authori- 
ties cited  both  ways.  1  will  not  mention  every 
case,  but  merely  those  which  struck  me  as  ma- 
terial to  the  consideration  of  the  question.  The 
first  case  was  one  which  came  before  Lord 
Hardtrichc  —  [jftc^n  v.  Meriins  <*, — in  which 
Lord  Httrawicke  said, "  that  in  courts  of  equity 
they  must  always  consider  payment  of  money 
as  part  performance,  and  as  taking  the  case 
out  of  the  Statute  of  Frauds."  It  was  not  ne- 
cessary for  that  learned  Judge  to  give  this  4»pi- 
niun  in  thnt  case,  as  he  decided  it  on  another 
ground.  It  was  a  mere  ohitt^r  fiictum^  but  the 
f/ir(n/n  of  a  very  learned  Judge,  of  great  ex- 
perience and  knowledge  of  equity.  The  next 
case  was  that  of  Ditkimnn  v.  AHuintt^  which 
came  on  upon  a  plea ;  the  sum  under  the  con- 
tract was  UO/. ;  the  sum  paid  in  respect  of 
the  contract  was  IG/.  The  defendant  raised  a 
question  on  the  Statute  of  Frauds,  and  the 
plea  was  overruled,  without  hearing  counsel  on 
the  part  of  the  plaintiff.  It  appears,  there- 
fore, that  the  point  was  not  much  considered  in 
that  case,  the  learned  Judge  considering  it  so 
clear  that  it  was  unnecessary  to  hear  counsel. 
I  do  not  find  this  case  in  print,  b.it  it  is  to  l>e 
found  in  Cox's  Manuscript,  in  Lincoln's  Inn 
Library ;  it  is  so  stated  in  Mnin  v.  Melhuurn^ 
in  tlie  4th  of  Vesey.  Sir  Efttrard  Sngnen  had 
searched  the  registry,  and  could  find  no  trace 
of  it;  but  those  Reports  are  of  considerable 
authority,  and  tlic  facts  are  stated  in  such  a 
way  as  to  fender  it  impossible  to  suppose  that 
they  had  not  occurred  as  stated.  The  case  of 
Mn\n  v  Melhourn  came  before  Lord  Ro^fyn, 
in  which  the  purchase  money  was  1(H»  guineas, 
and  five  guineas  were  paid  in  part  payment ; 
and  Lord  Rosh/n  was  of  opinion  that  this  did 
not  take  the  case  out  of  the  Statute  of  Frauds, 
but  that  a  stthstttntial  payment  would  answer 
that  purpose.  The  decision,  therefore,  was  in 
effect,  tnat  payment  in  respect  of  purchase- 
money  did  not  take  the  case  out  of  the  Statute 
of  Frauds.  What  he  stated  about  a  suiutantint 
payment  was  not  necessary,  and  could  only  l>e 
considered  as  a  dictum  of  the  learned  Judge. 
This  was  the  sum,  or  nearly  the  sum,  of  the 
authorities  on  one  side — of  modem  authorities 
— ^for  it  was  not  necessary  to  go  back  to  de- 
cisions before  the  statute,  though  undoubtedly 
bearing  on  the  question.  On  the  other  side 
there  was  the  case  of  Leah  v.  Mttrrhe  «,  where 
the  sum  agreed  to  be  paid  was  200/.  in  the  first 
instance.  1/.  was  paid,  and  19/.  afterwards, 
making  together  20/.  It  was  clear  that  the 
Judge's  opinion  was,  that  the  payment  of  20/. 
was  not  such  a  part  performance  as  to  take  the 
case  out  of  Ihe  Statute  of  Frauds,  although  the 
question  waii  decided  upon  a  different  point. 
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Tbfe  nexl  case  was  that  of  Lorti  flnsrall  v. Ross f 
which  was  a  case  much  more  in  point.    There 
the  ^\km  was  150/.,  and  the  sum  paid  100/. ;  and 
Lord  Keeper  Xorth  decided  that  payment  of 
the  sum  of  lOU/.  did  nut  take  the  case  out  of 
tiie  Sratiite  of  Frauds.     We  then  come  to  the 
modern  case  of  Culfs  v.  Trfcitthwh^^  where  the 
purchase  money  was  20,000/.,  and  the  sum 
paid  2(KX)/. ;  but  as  Lord  Eldun  had  avoided 
fCwXa^S,  an  express  opinicm  on  this  point,  it  is 
uoi  necessary  to    advert  further  to  it.     Then 
came  the  case  of  Clinun  v.  CiMtke  *»,  wliich  was 
decided  liefore  Lord  Retlrsthde,  than  whom  no 
Judge  was  better  acquainted  with  the  prin- 
ciples upon  which  such  cases  should  be  de- 
cided,   it  did  not  appear  what  was  the  precise 
amount  of  the  purchase  money,  but  the  amount 
paid  was  50  {guineas ;  and  the  main  point  for 
cooBideration  was,  whether  this  payment  took 
the  case  out  of  the  Statute.    That  Jud^e  was 
of  opinion  that  it  did  not.     So  that  on  the 
one  side  we  have  the  express  decision  of  Lord 
Httrdwicke^  in  Dickinson  v.  AdnmSf  the  dictum 
of  Lord  Roal^n  in  Main  v.  MelLovrti,  and  the 
^tdum  in  fj*icon  v.  Merlins.    On  the  other  side 
there  was  the  decision,  or  what  I  mi^ht  say 
amounted  to  decision,  in  Letfk  ?.  Morrice,  and 
the  express  decision  of  Lord  Keeper  North  iu 
L0orfi  Finguli  v.  Ross ;    and,  lastly,  the  more 
recent  decision  of  Lord  liedesfiale  in  Clinnn  v. 
Cooke,    There  was  the  weight  of  authority 
against    the  plaintiif;    and  when  I  see  this 
weight   of  authority    and   express    decisions 
agmnat  the  plaintiff,  J  am  inclined  to  think 
that  reason  is  also  against  him.    One  trrouud 
lutsgned  by  Lord  Hedfsdfde  aud  Lord  Keeper 
A^9r/A  arose  from  the  Statute  itself.    It  was 
said  ia  the  argument,  that  iu  the  case  of  a  con- 
tract for  goods,  the  contract  must  be  in  writ- 
ing  to  bind  the  party,  unless  the  money,  or 
pairt  of  the  money,  was  paid.    There  is  an  ex- 
press prorision  that  the  payment   of  money 
•hould  take  the  case  out  of  the  operation  of  the 
Statute,  with  respect  to  goods ;  but  there  was 
no  such  provision  as  to  contracts  with  respect 
t«laod;^aQd  the  omission,  therefore,  of  that 
provisioii,  was  a  strong  argument  to  shew  that 
Courts  of  Equity  did  not  allow  the  omission  in 
the  Statute  to  operate  so  as  to  take  the  case 
out  of  the  Statute.    This  argument  was  used, 
aad  the  principles  clearly  laid  down,  by  Lords 
Hedesdaie  ana  North,    but  then  it  was  urged 
by  counsel,  that  this   argument  proved  too 
tniichy  and  therefore  it  was  of  no  value,  be- 
cause it  was  said  that,  with  respect  to  goods, 
the  delivery  of  part  of  the  goods  took  the  case 
out  of  the  otatute ;  and  by  analogy,  if  applied 
Co  contracts  respecting  land,  the  taking  pos- 
session ought  nut  to  tsSce  the  case  out  of  the 
Statute,  as  there  was  no  provision  for  that : 
and  that  argument  struck  me  as  of  consider. 
able  force :  but  it  appears  to  admit  of  this  an- 
swer : — it  would  be  destructive  of  the  principle 
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of  Courts  of  Equity,  if  taking  possession  were 
not  allowed  to  take  the  case  out  of  the  Sta- 
tute, for  the  party  would  be  in  such  a  situation 
that,  if  he  were  not  allowed  to  avail  himself  of 
evidence  of  parol  agreemrnt,  he  mi^^ht  be  con- 
victed of  fraud,  or  an  action  of  trespass  might 
be  brought  against  him,  and  he  might  be  made 
accountable,  during  his  occupation,  for  all 
rentji  and  profits ;  so  that  if  he  were  not  al- 
lowed to  defend  himself  by  evidence  of  parol 
agreement,  he  might  be  made  the  victim  of 
frauds.  To  guard  against  this,  and  with  this 
view,  Courts  of  Equity  considered  that  the 
fact  of  possession  in  such  parties  took  the  case 
out  of  the  Statute. 

It  having  been  admitted  on  all  hands  that 
small  payments,  made  in  respect  of  purchase- 
money  of  land,  did  not  take  the  case  out  of  the 
Statute;  and  it  being  extremely  difficult  to 
draw  a  distinction  between  small  payments, 
made  expressly  in  respect  of  the  purchase- 
money,  and  substantial  payments, — also  the 
weiglit  of  decisions  being  in  favor  of  the  de- 
fendant, and  the  words  of  the  Statute,  and  the 
explanation  which  I  have  given  to  them  in  an- 
swer to  the  plaintiffs  counsel ; — all  these  con- 
siderations compel  me  to  decide  in  favor  of  the 
defendant;  and  I  am  therefore  of  opinion  that 
the  bill  should  be  dismissed, — but,  considering 
the  conflict  of  decisions  on  the  point,  it  must 
be  without  eosts. 

fFtt/t  V.  Evans,  Snmf*  v.  Price,  Sittings  at 
(iray's  Inn  Hall,  after  Trinity  Term,  18:^. 


[Before  the  four  Judges.] 

BdURDER. — EXECUTION. — KINO'S  BENCH 
JCRTSDICTION. — SHERIFF. 

Where  there  is  a  doubt  as  to  what  sheriff 
should  do  ewecuiion  on  a  criminal  convicted 
of  murder,  the  Court  of  King* s  Bench  may 
orde^-  it  to  he  done  hy  the  hands  of  the  , 
marshal. 

Where  conviction  has  taken  place,  the  Court 
can  take  no  notice  of  a  pardon  by  proclama-' 
tion. 

The  jdttorne^  General  moved  for  two  writs, 
one  of  cprtiururi  and  another  oi  habeas  curpus, 
to  bring  up  into  this  Court  the  convictions  and 
bodies  of  two  persons  named  James  Garside 
and  Joseph  Moseley,  who  had  been  convicted 
at  the  last  Chester  assizes,  before  Mr.  Baron 
Parke,  of  the  murder  of  Mr.  Ashton,  a  magis- 
trate They  were  tried  upon  the  6th  of  August, 
which  was  on  a  Wednesday,  and  in  the  regular 
course  of  things  ought  to  have  been  executed 
on  the  Friday  following.  A  dispute,  however, 
arose  as  to  whether  the  sentence  that  had  been 
passed  upon  them  should  be  carried  into  exe- 
cution by  the  sheriff  of  the  county  of  Chester, 
on  whom,  as  of  common  right,  the  obligation 
lay,  or  l)y  the  sheriff  of  the  city  of  Chester,  on 
whom  the  obligation  lay  by  immemorial  usage, 
preserved  by  act  of  parliament.  Until  the  1 1 
G.  4,  c.  70,  all  criminals  in  the  county  palatine 
of  Chester  were  tried,  not  before  Juojm  an- 
K4  ^ 
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pointed  by  a  commission  of  oyer  and  terminer, 
l»ut  before  the  Chief  Justice  of  Chester,  sitting 
in  banco,  and  that  the  Court  made  a  rul^e  for 
the  execution  of  the  prisoner,  and  the  sheriff 
of  the  city  carried  into  effect  all  the  sentences 
of  execution  which  the  Court  pronounced.  By 
the  11  G.  4,  c.  70,  the  jurisdiction  of  that 
Court  was  abolished,  and  it  was  enacted  that 
thereafter  there  should  be  in  Chester,  as  in 
any  other  county,  assizes  held  with  commis- 
sioners of  oyer  and  terminer  and  general  gaol 
delivery;  and  by  the  15th  section  of  tha^  act 
it  was  provided,  that  "  nothing  in  this  aci  con- 
tained shall  he  construed  to  abolish  or  affe(*t 
the  obligations  and  duties,  or  the  jurisdiction 
Or  rights  now  lawfuUy  imposed  upon,  per- 
formed,  or  cleumed  and  exercised  by  the  mayor 
and  citisens  of  Chester,  in  the  Courts  of  the 
county  of  the  city  of  Chester,  or  otherwise." 
The  sheriff  of  the  county  refused,  on  the 
ground  that  this  clause  threw  the  task  of  carry- 
ing into  effect  the  execution  upon  the  l^h^nff 
of  the  city.  The  sheriff  of  the  city  answered 
that  there  was  no  obligation  on  him  to  execute 
the  sentences  of  the  court  of  oyer  and  terminer, 
but  only  of  the  county  palatine,  which  had 
been  abolished  by  the  act;  and,  secondly,  that 
such  an  obligation  never  had  lain  on  the  mayor 
and  citizens  of  Chester;  and  that  the  clause 
only  continued  those  obligations  which  had 
formerly  lain  upon  them.  So  that  both  the 
sheriffs  refused  t(i  execute  the  sentence  of  the 
Court.  For  that  reason  the  learned  Baron 
granted  a  respite  to  these  prisoners,  and  they 
had  since  been  respited  from  time  to  time  by 
the  Secretary  of  State— the  last  time  to  the 
I8th  of  this  month.  Under  these  circumstances 
the  question  was,  how  the  sentence  of  the  law 
was  to  be  carried  into  execution;  for  the 
greatest  inconvenience  would  arise  if  such  a 
sentence  should  be  allowed  to  remain  unexe- 
cuted. A  bill  of  indictment  for  his  refusal  had 
been  preferred  against  the  county  sheriff  at 
the  county  quarter  sessions,  but  had,  been 
thrown  out  by  the  Grand  Jur^.  A  similar  bill 
of  indictment  had  been  preferred  against  the 
city  sheriff  at  the  city  sessions,  but  had,  in  like 
tnanner,  been  thrown  out  by  the  Grand  Jury. 
He  had,  by  the  right  which  belonged  by  the 
constitution  to  his  office,  filed  an  eof  officio  in. 
formation,  in  order  to  put  the  matter  finally  at 
rest ;  but,  in  the  mean  time,  much  delay  nad 
arisen  from  the  agitation  of  the  question.  It 
had  been  suggested  that  he  should  apply  for  a 
mttndamui;  but  that  course  would  not  be  suf- 
ficient to  settle  the  question,  as  there  might  be 
disputed  facts,  in  consequence  of  which  the 
matter  could  not  be  decided  without  a  trial. 
Under  these  circumstances,  he  applied  for  the 
writ  of  ceriiorari  and  habeas  etfrpus,  and  now 
called  on  their  Lordships  to  use  the  high  func- 
tions with  which  the  law  entrusted  them,  not 
to  seethe  law  evaded.  Their  Lordships  had 
clearly  the  power  to  see  execution  awarded  in 
such  a  manner.  On  the  authority  of  their 
Lordships,  without,  by  the  exercise  of  that 
authority,  deciding  the  question,  or  prejudicing 
it  in  any  manner,  thev  might  order  execution 
to  be  performed,  either  by  the  sheriff  of  the 


county  or  of  the  city  of  Chester,  or  by  the  sbe-^ 
riff  or  Middlesex,  or  by  the  marshal  of  the 
Court.    He  had  looked  into  the  anthorities.  to 
which  he  should  now  refer  the  Court.     The 
first  was  Tkomas  Middieion'g  case,  Popham'a 
Reports,  131.    *'  Thomas  Middleton  was  con- 
demned for  a  robbery  at  the  assizes  at  Oxford, 
after  which  he  made  an  escape;    and  being 
taken  again,  he  was  brought  to  the  bar,  ana 
upon  his  own  confession  that  he  was  the  party 
who  did  the  robbery,  and  that  he  was  con- 
demned for  it,  the  Court  awarded  exectttioo ; 
and  MoniaguCf  C.  J.,  said  that  it  was  no  new 
case,  for  it  had  been  in  experience  in  the  time 
of  Edw.  3,  and  9  Hen.  4,  and  5  Edw.  4  ;  and 
because  the  sheriff  of  Middlesex  did  not  give 
his  attendance  upon  the  Court  in  this  case,  the 
Court  fined  him  10/.''    The  next  was  Sir  ff. 
Raleigh*t  case — a  case  well-known  in  history. 
That  case  occurred  in  the  16th  James  1,  and 
was  thus  reported  in  Croke's  (James)  Reports, 
495:  "  Sir  W.  Raleigh  was  attainted  or  trea- 
son in  the  Ist  Jac.  1,  before  commissioners  at 
Winchester,  and  had  been  a  prisoner  in  the 
Tower,  untU,  about  three  years  last  past,  that 
he  vvas  permitted  to  go  at  lar^e,  and  had  a 
commbsion  for  a  voyage  to  Gmana,  and  after 
his  return  was  remanded  to  the  Tower.'  The 
record  of  the  attainder,  being  brought  and 
certified  into  the  Court  of  King's  Bench,  was 
by  habeas  corpus  directed  to  the  lieutenant  of 
the  Tower,  brought  to  the  bar,  and  execution 
was  ordered,  ana  the  sheriff  of  Middlesex  had 
a  writ  given  in  the  Hall  to  receive  him  and  to 
do  execution;  which  was  done  the  da^  after 
Simon  and  Jude  in  the  great  court  betwixt  the 
Hall  and  St.  Peter's  church."    The  next  was 
CMC's  case,  reported  as  R.  C.'s  case,  in  Cro. 
Car.  176,  where  it  was  said  that  ^' R,  C.  was 
brought  to  the  bar,  being  removed  from  St. 
Alban's  by  habeas  corpus  and  certiorari,  where 
he  was  a  prisoner  and  attainted  for  felony  (vis. 
for  horse-stealing) ;  he  was  committed  to  the 
marshal,  who  was  commanded  to  do  execntion, 
and  the  next  day  he  was  hanged."    Another 
case  was  to  be  round  in  1  Siderfin's  ReportSy 
72.    That  was  the  case  of  The  King  v.  C^rbef, 
Ohey,  and  Bnrksiend,    *'  These  three  prisoners 
were  brought  to  the  bar  from  the  Tower  by 
habeas  corpus;  when  the  act  of  parliament 
attainting  them  of  treason,  certified  mto  Chan- 
cery, being  brought  hither,  was  read  to  them. 
They  pleaded  that  they  were  not  the  same  per- 
sons;   but  issue  being  joined  thereon,  and 
found  for  the  Crown,  the  prisoners  afterwards 
confessed,  were  sentencea  and  hanged,  an  ob* 
jection  that  there  was  no  record  of  their  con* 
viction  in  this  Court  being  disallowed."    An* 
other  case  was  that  of  The  Kinf  ▼.  fFtUiam 
Dale,  in  the  3d  James  2,  reported  in  2  Shower, 
511:  *'The  defendant,  being  a  soldier,  was 
convicted  and  attainted  at  the  Reading  assizes 
of  felony  in  leaving  the  King's  service.    He 
was  brought  up  by  habeas  corpus  hither,  and 
the  record  removed  by  certiorari,    Mr.  Attor- 
ney moved  to  have  a  rule  for  the  execution  of 
him  at  Plymouth."  This  was  probably  deemed 
necessary  for  some  state  reasons  at  the  time, 
'*  which  Lord  Herbert  doubted^  and  thereupon 
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•poke  some  passionate  words  to  Barton.    And 
note,  the  next  day  he  was  removed  to  the 
Common  Pleas,  and  ff^rightf  C.  J.,  removed 
hither.    A  rule  was  ma<&  \jj Wright^  C.J., 
and  Hoilowtty  ahd  Powell,  J  J,,  for  the  soldier's 
execution  at  Plymouth:  and  for  so  doing," 
added  the  reporter,  "  were  cited  these  pre- 
cedents, as  1  had   them    from    Sir   Samuel 
Astrcy,*'  who  was  then  Master  of  the  Crown- 
office:   "In  34  Hen.  8,  George  Potter  and 
others  were  convicted  and  attainted  of  robbe^ 
in  the  Court  of  King's  Bench,  and  by  a  wnt 
of  execution  the  marshal  was  commanded  to 
deUver  their  bodies  to  the  sheriff  of  Kent,  who 
was  ordered  to  hang  them  in  chains  on  Shuter's- 
hiU.    In  the  4dd  year  of  Elizabeth,  the  Earls 
of  Essex,  Southampton,  and  Ru^and,  tried 
before  the  Lord  Buckhurst,  Lord  High  Steward, 
on  an  indictment  in  London,  had  judgment  to 
be  executed  at  Tyburn,  in  Mid(Uesex."    Sir 
W.  Raleigh's  and  Coxe's  cases  were  then  re- 
ferred to.    '*  In  the  7th  of  Charles  1,  Lord 
Andley,  tried  and  convicted  in  Wiltshire,  had 
judgment  to  be  executed  at  Tyburn.    In  the 
25th  Charles  2,  John  Brown,  convicted  of 
forcibly  marr}'ing  an  heiress,  was  attainted  in 
Middlesex,  and  executed  in  Surrey."    The 
principle  acted  upon  in  the  cases  thus  referred 
to  was  recofi^nised  by  Sir  Matthew  Hale,  who, 
in  the  2d  volume  of  his  Pleas  of  the  Crown,  p. 
4»  says,  **  If  a  person  attainted  in  the  country 
be  removed  by  ha/teat  corpus,  and  the  record 
be  removed  also  by  ceriiorari,  this  Court  may 
award   ej[ecution;"    and  in  p.  5,   he  says, 
'*  l^liere  judgment  of  death  is  given  in  the 
King's  Bench,  the  execution  is  to  be  made  by 
the  marshal  of  the  Court ;  for  the  prisoner  is 
supposed  to  be  in  eustodia  marescalli,  and  the 
entry  is  alwavs  so.''    These  were,  it  was  true, 
cases  that  had  happened  before  the  Revolution ; 
and  the  last  case  from  Shower  especially  was 
one  that  did  not  happen  in  the  best  of  times, 
the  Chief  Justice  of  this  Court  bein^  removed 
lor  the  opinion  he  then  expressed,  and  the 
Chief  Justice  of  the  Common  Pleas  brought 
hitiier  to  supply  his  place.    If  there  could  be 
any  doubt  as  to  the  authority  of  this  Court, 
these  cases  might  not  be  deemed  sufficient; 
but  there  was  none.    He  should,  however,  cite 
several  cases  that  had  occurred  within  the  last 
century,  which  clearly  showed  that  in  the  best 
of  times  this  authority  of  the  Court  had  been 
fully  recognised.    In  Foster's  Crown  Law,  p. 
40,  was  a  report  of  Qharles  Ratcliffe's  case, 
'•  He  was  concerned  in  the  rebellion  of  1715, 
and  in  May,  1716,  was  convicted  and  attainted 
of  high  treason  before  the  special  commission- 
ers of  oyer  and  terminer;  he  made  his  escape, 
aod  got  over  to  France.    At  the  latter  end  of 
the  year  1745,  he  was  taken  on  the  coast,  on 
board  a  French  ship  of  war,  laden  with  arms, 
ammunition,  and  other  warUke  stores,  bounds 
as  was  supposed,  for  Scotland,  where  the  rebels 
irere  at  that  time  in  arms.    He  was  brought  to 
the  bar  of  this  Court,  b^  virtue  of  a  habeas  cor^ 
pms^  and  the  record  of  his  conviction  and  at- 
tuader  was  removed  by  certiorari.   He  pleaded 
thai  he  was  not  the  same  person ;  which  plea 
(  found  against  him^  execution  was  awarded. 


and  he  was  beheaded  on  Tower  Hill."    Tlie 
next  case  was  that  of  Earl  Ferrers,  wUch  oc- 
curred in  April,  1 760,  and  was  to  be  found  in 
Foster's  Crown  Law,  p.  138.    In  answer  to  a 
question  put  by  the  House  of  Lords  in  that 
case,  the  Judges  said,  "  A  time  may  be  ap- 
pointed for  the  execution,  either  by  the  High 
Court  of  Parliament,  before  which  such  Peer 
shall  have  been  attainted,  or  by  the  Court  of 
King's  Bench,  the  Parliament  not  then  sitting, 
the  record  of  the  attainder  being  properly  re- 
moved into  that  Court."    In  1  Strange's  Re- 
ports, 663,  flVinity  Term,  9  G.  1,)  was  the 
case  of  two  prisoners  who  were  convicted  at 
Hereford  for  a  murder  committed  in  Pem- 
brokeshire.   A  question  arose  as  to  whether 
the  trial  could  be  had  in  the  nexi  adjoining 
English  county;  it  tvas  determined  that  it 
could,  and  "  the  defendants  received  sentence 
of  .death,  and  beiuff  in  custody  of  the  marshal, 
wer^  executed  at  the  watering-place,  b^  Kent- 
street,  being  the  usual  place  of  execution  for 
his  prisoners."    Another  case  was  that  of  The 
Kinar  v.  Royce,  Easter  Term,  7  G.  3,  reported 
in  4  Burr.  2073,  who  was  tried  at  the  com- 
mission of  oyer  and  terminer  for  the  city  of 
Norwich,  brought  by  habeas  corpus,  and  had 
his  case  argued  upon  a  special  verdict.    Judg- 
ment was  given  againsthim  and  sentence  passed, 
and  he  being  in  custody  of  the  marshal,  was 
ordered  to  be  executed  at  the  usual  place,  at 
St.  Thomas-arWateringls,  in  Surrey,    lliere 
was  another  case,  of  The  King  v.  Taylor,  in 
6  Burrow,  2797,  where  a  man  who  was  con^ 
ricted  at  the  assizes  in  Surrey  was  brought  up 
to  the  Court  on  a  hatteas  corpus,  when  the 
question   argued   was   whether   his    ofifence 
amounted  to  murder  or  manslaughter.    The 
Court  decided  that  it  was  manslaughter,  and 
he  was  ordered  to  be  burnt  in  the  hand,  wluch 
sentence  was  executed  by  the  marshal  at  the 
back  of  the  Court.    Having  thus  satisfied  their 
Lordships  as  to  the  power  of  the  Court,  he 
should  now  quote  two  authorities  with  respect 
to  the  power  of  the  Attorney  General  to  have 
a  habeas  corpus  and  a  certiorari.    The  first  of 
these  was  to  be  found.  The  King  v.  Thomao, 
in  4  Maule  &  Selwyn's  Reports,  442,  where  h 
habeas  corpus  and  a  certiorari  were  granted  at 
the  instance  of  the  Attorney  General  on  behalf 
of  4  prisoner,  to  remove  the  prisoner,  and  the 
indictment  for  murder  found  against  him  at  the 
sessions  for  the  city  of  Ro(£ester.    Sevend 
similar  cases  were  mentioned  in  a  note  to  that 
case  and  in  the  case  itself.    Lord  Ellenboroufrk 
there  said,  that  upon  the  Attorney  Genenu's 
application  it  was  a  matter  of  course  vrith  the 
Court  to  grant  the  certiorari ;  and  added,  *'  we 
think  the  Attorney  General  is  entitled  to  the 
certiorari,  and,  as  a  consequence,  to  the  habeoi 
carpus,'*    In  1  East's  Reports,  303,  there  was 
a  note,  in  which  it  was  stated  that  the  Attorney 
General  may,  without  layinar  any  special  groun<C 
have  a  ceriforari,  if  he  appfies  even,  in  the  name 
of  a  defendant,  if  the  defendant  be  one  of  the 
officers  of  the  Crown,  or  if,  for  any  other  rea- 
son, the  Crown  take  up  his  defence. 

PaUeson,  J— I  think  that  a  similar  authority 
is  to  be  found  in  2  Burrow. 
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Sir  J.  Scarlett,  amlrus  curtge^  said  these 
writs  had  been  s^ranted  by  the  Court  in  Lord 
Keiiyon^s  time,  in  the  case  of  a  eheep-stealer, 
who  had  been  caught  upon  an  escape* warrant, 
and  was  brought  into  this  Court. 

Lord  Denmnn  — ^Take  the  writs. 

Writs  gpinted. 

On  at  subsequent  day  the  prisoners  were 
brought  bef.Te  the  Court. 

The  Aiturney  Genernl  then  moved  that  exe- 
cution might  be  awarded  against  them. 

Being  asked  what  they  had  to  say  why  exe- 
cution should  not  be  awarded  against  them, — 

Dnnny  on  l)eha1f  of  Garside,  submitted  that 
he  ought  not  to  be  executed,  on  the  ground 
of  the  King's  proclamation,  which  had  pro- 
mised pardon  on  condition  of  giving  informa- 
tion by  which  the  offenders  might  be  appre 
hended  and  convicted,  "  to  anv  one  of  the  said 
offenders  except  to  him  whose  hand-  had 
actually  fired  the  shot,"  Garside  had  given 
such  information.  He  cited  Rew  v.  S^udd, 
Cowper's  Reports,  331. 

The  Attorney  Gfnertil  contended,  that  if  a 
pardon  had  been  granted  by  act  of  parliament 
the  Judge  would  have  been  bound  to  take 
notice  of  it  ,*  if  it  had  been  granted  under  the 
great  seal,  it  must  have  been  pleaded ;  but  a 
mere  promise  of  pardon  could  be  of  no  avail, 
even  in  bar  of  the  indictment. 

Lord  Denmun. — The  case  of  Rra  v.  RudH 
does  not  shew  that  such  a  proclamation  as  that 
referred  to  gives  any  right  to  the  prisoner; 
but  merely  shews  that  the  Court  will  allow 
aach  delay  as  will  enable  the  prisoner  to  avail 
himself  of  it,  by  applying  to  the  Secretary  of 
State.  All  the  Court  therefore  can  do,  is  so 
to  delay  execution  as  to  enable  the  prisoner  to 
apply  to  the  5^ecretaiy  of  '^tate. 

Execution  was  afterwards  ordered  to  be 
carried  into  effect  four  days  afterwards,  bv  the 
marshal  of  the  Court,  and  that  the  sheriff  of 
Surrey  should  assist  the  marshal  in  executing 
the  sentence. 

The  prisoners  were  ultimately  executed  pur- 
suant to  this  notice. 

Res  V.  Ganide  and  another,  M.  T.  1834. 
K.  B.  F.  J. 


be  made  without  any  proceedthg  before  the 
Court. 

Rule  nUi  accordintfly. — Ejt  parte  Best,  M, 
T.  ISai.    K.B.P.C. 


BAIL  BOND.— INDORSEMENT  ON  PROCESS. 

The  amount  of  bill  and  coaU  in  an  action  on 
a  fttiil'bond  need  not  6e  ihdurxed  pursuant 
to  2  Ue^.  Geu.  H.  T.  2  tF.  4. 

A  rule  nui  had  in  this  case  been  obtained, 
calling  upon  the  plaintiff  to  shew  cause  why 
the  process  issued  by  him  in  this  action,  should 
not  be  set  aside,  upon  the  ground  of  irregu- 
larity. The  irregularity  consisted  of  an  omis- 
sion in  the  indorsement  op  tlie  process,  of  the 
amount  of  debt  and  costs  claimed  \\y  the  plain- 
tifi',  contrary  to  the  terms  of  2  Reg.  Gen.  H. 
T.  2W.  4.  This  it  appeared  was  an  action 
on  a  bail-bond,  and  the  above  omission  bcid 
certainly  occurred.  On  the  part  of  the  plain- 
tiff, however,  it  was  contended  that  it  was  an 
immaterial  omission,  as  the  rule  referred  to  did 
not  apply  to  actions  on  bail-bonds. 

Ltttledale, .) . — I  think  also  that  the  rule  does 
not  apply  to  the  case  of  an  action  on  a  bail- 
bond.  The  present  rule  must  therefore  be  dis- 
charged. 

Rule  discharged,  without  coBts.'^  Smart, 
rtssiprnee  of  the  Sheriff  of  Middlesex,  f.  Lovich, 
iM.  T.  Itl34.    K.  B.  P.  C. 


ISling'ir  MtntI)  practice  Court.    . 

MANDAMUS. — COURT  ROLLS. — LORD  OF  THE 
MANOR. 

Unless  there  is  a  cause  in  Court,  a  rule  for  a 
mandamus  to  a  lord  of  the  manor  to  inspect 
court  rolls  is  nisi  in  the  first  instance. 

This  was  an  application  to  a  lord  of  a  manor 
and  his  steward,  to  allow  James  Best  to  inspect 
the  court  rolls  and  take  copies  thereof,  so  far 
as  they  related  to  two  copyhold  tenements. 
Rule  of  Court,  1  Reg.  Gen.  H.  T.  2  W.  4, 
s.  lOi. 

Littledale,  J. — You  may  take  the  rule  ««», 
for  that  section  in  the  rule  of  Hillary  term  only 
apolies  to  applications  where  there  is  a  cause 
in  Court,     ine  present  af)plictttion  seems  to 


SUMMONS. — HEFKNDANT's  RESIDENCE. — 

attorney's  residence. 

A  defendant's  supposed  residence  is  sufficient 

to  state  in  a  writ  of  summons. 
It   is  sufficient  to  dexcrihe  an  attorney  of 

**  Gray*s  Inn,  London.'* 

This  was  an  application  for  a  rule  nisi, 
calling  upon  the  plaintiff  to  shew  cause  why  the 
writ  of  summons  in  this  case  should  not  be  set 
aside,  on  the  ground  of  an  irregularity  in  its 
description  of  the  defendant's  residence.  The 
writ,  it  appeared,  described  the  defendant  as  of 
the  county  of  York,  he  being  resident  at 
Kingston-upon-HuU.  This  it  was  urged  ren- 
dered the  writ  of  summons  defective,  as  King- 
ston-upon-Hull  was  a  county  of  itself. 

Littledale^  J.,  was  of  opinion  that  in  com- 
mon parlance  that  description  was  sufficient ; 
but  he  had  no  objectitm  to  grant  a  rule  nisi  if 
the  defendant,  after  the  observation  he  had  just 
made,  required  one. 

It  was  further  objected  on  the  part  of  the 
plaintiff,  that  the  indorsement  on  the  writ,  of 
the  attorney's  place  of  abode,  was  irregular,  as 
he  was  described  as  of  "  Gray's  Inn,  London," 
but  Gray's  Inn  was  not  in  London. 

Littledale,  J.,  granted  a  rule  upon  the  for- 
mer ground,  but  refused  it  on  the  latter. 

Cause  was  shewn  against  this  rule,  when  an 
affidavit  was  produced  setting  forth,  that  the 
defendant's  residence  was  within  twenty  yards 
of  the  boundary- line  of  the  county  of  York, 
which  was  in  a  street  in  continuation  of  the  uue 
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ID  which  the  defendant  resided,  though  having 
a  different  name.  In  this  case  the  words  con- 
tained in  8.  I  of  2  W.  4,  c.  39,  have  been  com- 
plied with,  which  direct  that  "  in  every  such 
writ  and  copy  thereof,  the  place  and  county  of 
the  residence,  or  supposed  residence,  of  the 
party  defendant,  or  wherein  the  defendant, 
shall  be,  or  shall  be  supposed  to  be,  shall  be 
mentioned." 

UtUrdale^  J.,  thought  as  the  act  said  "  sup- 
posed to  be,"  that  the  description  was  good. 

Rule  discharged,  with  costs. — French  v. 
Grrgwn,  M.  T.  1834.     K.  B.  P.  C 

JUDGMENT   BY  DEFAULT. — CROSS-EXAMINA- 
TIOK   OF   WITNESSES. 

On  eseeuiwn  of  a  writ  o/inauiry,  the  fie/eih- 
tfant  may  croxt-ejeiimine  the  witnesses  as  to 
whether  the  work  wat  done  on  the  defend' 
dent's  retainer. 

Assumpsit  for  work  and  labour  as  a  survey- 
or. The  defendant  suffered  judgment  by  de- 
fault. At  the  trial  of  the  writ  of  inquiry,  wit- 
nesses were  called  to  prove  the  work  done. 
ITiey  were  cross-examined  as  to  whether  part 
tif  the  work  had  been  done  on  the  request  of 
the  defendant.  This  course  being  objected  to 
by  the  plaintiff,  the  undersheriff  allowed  the 
uhjectinn,  on  the  ground  that  the  defendant 
cuuld  only  dispute  the  amount  of  his  liability, 
and  not  its  existence. 

Parke,  B. — A  iudgment  by  default  admits 
something  to  be  due,  but  disputes  the  amount. 
The  question  therefore  was  proper. 

Rale  absolute.— .^i7/itf//i«  v.  Cooper^  M.  T. 
1834.     Excheq. 


ADJOURNMENT  OF  CHANCERY 
SITTINGS. 

There  will  be  no  sittings  in  the  Christmas 
vacation. 

The  Oeneral  Petition  day  after  Christmas, 
will  be  Tuesday  the  13th  of  January,  1835. 

Registrar's  Office,  Dec.  9, 1834. 


THE  NEW  LAW  APPOINTMENTS. 


We  understand  that  nothing  has  been 
finally  arranged  regarding  the  New  Law 
Appointments,  except  that  Lord  Lyndhurst 
is  Uie  Lord  Chancellor.  The  probability 
appears  to  be  that  Sir  James  Scarlett  will 
be  Chief  Baron— of  which  the  profession  as 
veil  as  the  public  will  doubtless  approve. 
Mr.  Pemberton  having  returned  his  briefs, 
previously  to  leaving  London,—  in  order  as 
it  is  presumed  to  prepare  for  his  election, — 
an  additional  currency  is  given  to  the  re- 
port that  he  will  be  the  Solicitor- General. 


NEW  RULES  UNDER  THE  FINE 
AND  RECOVERY  ACT. 

REGULJS  GENERALES, 

Trinity  Term,  1834. 

It  is  ordered.  That  from  and  after  the 
last  day  of  this  term,  where  such  parts  of 
the  affidavit,  verifying  the  certificate  of  ac- 
knowledgment, taJcen  in  pursuance  of  the 
late  act  of  parliament,  respecting  fines  and 
recoveries,  as  state  "  the  deponent's  know- 
ledge of  the  party  making  the  acknowledg- 
ment, and  her  being  of  full  age ;"  cannot 
be  deposed  to  by  a  commissioner,  or  by  aa 
attorney  or  solicitor,  the  same  may  be  de- 
posed to  by  some  other  person,  whom  the 
person  before  whom  the  affidavit  shall  be 
madey  shall  consider  competent  so  to  do. 

Attn  IT  IS  FURTHER  ORDERED,  That  whcre 
more  than  one  married  woman  shall  at  the 
same  time  acknowledge  the  same  deed, 
respecting  the  same  property,  the  fees  di- 
rected by  the  .said  rules  to  be  taken,  shall 
be  taken  for  the  first  acknowledgment  only. 

And  the  fees  to  be  taken  for  the  other 
acknowledgment,  or  acknowledgments,  how 
many  soever  the  same  may  be,  shall  be  one- 
half  of  the  original  fees,  and  so  also,  where 
the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  re- 
specting the  same  property. 

And  where,  in  either  of  the  above  cases, 
there  shall  be  more  than  one  acknowledg- 
ment, all  such  acknowledgments  may  be 
included  in  one  certificate  and  affidavit. 

In  every  case  the  acknowledgment  of  a 
lease  and  release  shall  be  considered  and 
paid  for  as  one  acknowledgment  only. 

N.  C.  TiNDAL. 

J.  A.  Park* 
J.  Gaselbb. 

J.  B.  BoSANQUET. 


BARRISTERS  CALLED. 

MICHAELMAS    TERM,    1834. 


INNER  TEMPLE. 

Henry  Tyrwhitt,  Esq. 
Thomas  Braithwaite,  Esq. 
William  Frederick  White,  Esq. 
Charles  Rivers  Freeling,  Esq. 
Hugh  Seymour  Tremenheere,  Esq. 
John  Edwards  Snoivden  Legh,  Esq. 
Edward  D'Oyly  Banvell,  Esq. 
Thomas  Erskine  Perry,  Esq. 
John  Handley,  Esq. 

MIDDLE   TEMPLE 

Fairfax  Fearnley,  Esq. 
John  Mac  Gachen,  Esq. 
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Philip  Hookins,  Esq. 
Chritttie  lones  Falconer,  Esq. 
Henry  Bertram  Gunning,  Esq. 
Richard  Hutton,  Esq. 
John  Berry  Walford,  Esq. 
John  Stuart  Roupell,  Esq. 
Thomas  Entwisle,  Esq. 

LINCOLN'S  INN. 

Edward  Dowling,  Esq. 
William  Astley,  Esq. 
Ralph  William  Spearman,  Esq. 
James  John  Ormsby,  Esq. 
Frederic  Liardet,  ^sq. 
Robert  HoUand,  Esq. 
Edward  Yardley,  Esq. 
John  Hockley  Taylor,  Esq. 


FURTHER  LIST  OF  COUNTRV' PJBR- 
PETUAL  COMMISSIONERS, 

Under  Z  Sf  4  W.  4,  c.  74. 


Blackburn. 


'  l  Bolton  le  Moors. 


][  I  Burnley. 


Clitheroe. 
"  j-Colne. 


Lancaster. 


LANCA8HIRB. 

Thomas  Carr 

Thomas  Ainsworth 

John  Hargreaves    - 

James  Neville 

John  Richard  Whitaker 

Henry  Hargrcaves 

James  Kyrke  Watkins 

Adam  Lomas  Haworth 

James  Cross 

John  Woodhottse 

Robert  Artnidale 

Anthony  Buck 

Samuel  Woodcock  -  \  |i„__ 

William  Hutchinson  Norris  J  "'^^ 

William  Hartley    - 

Harry  Bolton 

James  Robertshaw 

William  Sharp 

Thomas  Thompson 

John  Taylor  Wilson 

Richard  Willis       - 

Thomas  Avison 

Richard  Brooke     - 

John  Eden 

Thomas  Foster 

William  Tristram  Kefghtley  W       i. 

Joshua  Lace  -  -  /  '^ 

William  Spurstow  Miller    - 

Richard  Radcliffe 

Thomas  Shackleton 

James  Otley  Watson  -> 

Jas.BlackledgeBrackenbury\ 

Robert  Ellis  Cunliffe 

William  Slater 

Oswald  Milne 

George  Humphreys 

Samuel  Edge 

George  Hadfield    - 

Samuel  Kay 

Aldcroft  Phillips    - 

William  Barlow     - 

Kay  Clegg 


i 


•  /Manchester. 


|01dham. 


Edward  Chaddock  Gorst    - 

Richard  Palmer 

John  Forrest 

Thomas  Howard    - 

William  Ormerod  Pilkington 

William  Rawstorne 

William  Shawe 

Robert  WiUiam  Hopkins    - 

Richard  Shuttleworth 

WiUiam  Heaton     - 

John  Lee 

James  Greaves  Barton 

Henry  Rennington 

Robert  Francis  Yarker 

Samuel  Tvson 

Peter  Nicholson     - 

John  Ashton 

John  Fitchett 

Ed^vard  Woodcock 

Edward  Scott 

Henry  Gaskell 


Preston. 


» Rochdale. 


^Ulverston. 


Warrington. 


Wigan. 


ANSWERS  TO  QUERIES. 


Cfltntiurti  fUifo. 

MEDICAL  CBARG18.      TOL.  8, 

ant^. 


F.  399;  F.32, 


Although  the  statute  of  3  Hen.  8,  c.  11,  s.  1. 
only  inflicts  a  penaltv  on  a  party  practising  aa 
a  surgeon  witnout  being  licensed,  and  Lord 
EUenharough  decided  in  Gremare  v.  Le  Clerc 
Bois  Falon,  2  Campb.  144,  that  an  unlicensed 
surgeon  might  sue  for  his  fees,  subject  to  the 
penalty ;  yet  even  in  that  case  the  rule  for  a 
new  tnal  was  discharged  on  a  different  point, 
and  the  law  has  since  been  distinctly  laid  down, 
as  C.  J.  Holt  held  in  an  old  case,  that  "  every 
contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful 
by  any  statute,  is  a  void  contract,  though  the 
statute  ittelf  doth  not  mention  that  it  shall  be 
so,  but  only  inflicts  a  penalty  on  the  defaulter : 
becauge  a  penalty  impliee  a  prohihitton,  though 
there  are  no  prohibitory  words  in  the  statute." 
Bartlett  v.  Finor,  Carth.  262,  cited  by  Tindal, 
C.  J.,  with  approbation,  in  De  Begnie  v.  Ar-^ 
mistead,  10  Bmg.  107.  And  Bnyley,  J.,  in 
Bemley  v.  Bignold,  5  B.  &  Aid.  3:io,  said,  ^  it 
makes  no  difference  whether  a  thing  be  pro- 
hibited absolutely  or  only  under  a  penalfy." 
See  also  Chitty  on  Contracts,  2d  ed.,  p.  234, 
236,  640,  and  the  cases  there  cited,  dissenting 
from  Lord  EUenborough*%  decision  in  2  Camp. 
Amicus  Curls. 


ASSIONMBNT  OF  BAIL  BONO.      VOL.  8,   P.  464. 

Before  the  stat.  4  &  6  Ann.  c.  16,  it  was  ne- 
cessary to  give  the  sheriff  a  rule  to  bring  in 
the  body  before  an  asaignment  of  the  bail.bond 
could  have  been  taken.  In  order  to  remedy 
thb  inconvenience,  the  above  statute  waa 
passed,  the  20th  sec.  of  whi<^  enacts,  "  that 
if  any  person  shall  be  arrested,  the  dieriff,  at 
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die  request  and  costs  of  plaintiff,  aha]]  assign 
to  plaintiff  the  biul-bond,  by  indorsing,"  &c. — 
It  will  be  seen  that  by  that  act  no  period  is 
mentioned  at  which  an  assignment  may  be 
taken,  because  it  was  doubtless  considered  by 
its  framers  that  no  injury  could  arise  to  the 
sheriff  from  an  assignment  being  taken  at  any 
time:  indeed  it  is  for  the  sheriff's  interest  to 
assign  it  as  soon  as  possible,  for  by  that  he 
wholly  exonerates  himself  from  any  liability. 
I  beg  to  refer  to  a  case  reported  m  Barnes, 
p.  77.  H.  G.  S. 

INFANT. — ARREST.      P.  32. 

1.  An  infant  should  not  be  holden  to  bail 
for  any  debt  or  other  matter,  where  the  plea 
of  infancy  would  be  a  legal  bar  to  the  action. 
If  holden  to  bail,  however,  the  Court,  it  should 
seem,  would  not  discharge  him  on  entering 
a  common  appearance,  but  would  put  him  to 

Plead  his  infancy.  Madojt  v.  Eden^  1  B.  and 
'.  4S0;  see  also  Ghitty's  Archbold,  yol.  2, 
675.  In  the  case  put  hy  E,  S.  H.,  the  debt  is 
for  necessaries ;  therefore  the  plea  of  infancy 
would  not  be  a  legal  bar  to  the  action,  and  he 
would  be,  in  my  opinion,  quite  safe  in  arrest- 
ing him.  J.  W. 

2.  The  Court  will  not  discharge  a  defen- 
dant out  of  custody  on  filing  common  bail,  on 
the  ground  of  infancy.  1  Bos.  and  Pull.  "ISO  ; 
and  Tidd,  8th  edit.  p.  214.  £. 

3.  It  is  presumed,  from  Hallett  v.  Anl^rey,  in 
the  Bzchequer,  H.  T.  1833,  that  an  infant  may 
tie  arrested.  In  that  case  a  rule  had  been  ob- 
tained to  stay  proceedings  on  the  bail-bond, 
and  afterwards  discharged,  from  the  insuffi- 
ciency of  the  affidavit  in  support  of  it 

X.Y. 


^rscticr. 

RCLB  TO   RETURN   WRIT.       VOL.  8,  P.  464. 

1.  The  rule  to  return  writ  might  have  been 
taken  out  on  the  return  day  of  the  writ  under 
the  old  practice.  See  Tidd,  p.  329.  And 
thongh,  under  the  new  process,  there  is  no 
retar»-day  mentioned  in  the  writ,  yet  the  day 
of  the  execution  is  considered  as  such,  and  the 
Judges'  clerks  will g'tee  an  order  to  return  the 
writ  on  the  day  of  arreit.  It  may  be  as  well 
to  observe  in  this  place,  that  on  a  town  arrest 
a  plaintiff  will  be  enabled  to  attach  the  sheriff, 
if  bail  be  not  put  in  within  the  eight  days  al- 
lowed by  the  act.  The  rules  to  return  writ 
and  to  bring  in  the  body,  being  both  four  day 
rules,  and  the  former  being  obtained  on  the 
day  of  arrest,  the  latter  on  the  day  on  which 
the  writ  is  returned,  though  Tidd,  p.  333  (7th 
edit.)  says,  that  a  rule  to  bring  in  the  body 
caoBOt  in  sreneral  be  had  till  the  time  for  put- 
ting in  bau  has  expired ;  but  it  has  been  de- 
cided that  a  plaintiff  may  have  a  rule  to  bring 
in  the  body  on  the  day  of  the  return  of  cepi 
corpus.    See  4  M.  &  S.  427. 

H.  G.  S. 

2.  The  plaintiff  need  not  wait  four  days  be- 
fore be  calls  on  the  sheriff  to  return  the  writ ; 


for  the  sheriff  should  in  strictness  return  the 
writ  immediately  after  execution ;  if  he  do  not, 
the  pluntiff  can  compel  him  to  do  so  by  ruling 
him  immediately  after  the  arrest  has  taken 
place.  In  term-time  the  rule  is  granted  of 
course  .on  production  of  a  precipe.  In  vaca- 
tion, an  affidavit  must  be  made,  by  any  person 
who  can  swear  that  defendant  has  been  arrest- 
ed ;  and  upon  this  affidavit  tfie  Judge's  clerk 
will  draw  up  an  order  for  the  sheriff  to  return 
the  writ. 

J.D. 


fUto  of  laiOilorlr  taxts  Cnuint. 

ARREARS  OF  RENT.     VOL.  8,  P.  480. 

If  more  than  fifty  years  have  elapsed  from 
the  last  receipt  of  rent  in  the  case  put  by  H,, 
then  no  rent  can  be  recovered;  32  H.  8,  c.  2, 
8. 4^  IC^s  be  not  the  case,  yet  by  the  2d  sec. 
of  the,  3  and  4  W.  4,  c.  27,  he  would  be 
barred  (that  sec.  substituting  twenty  years  in 
the  place  of  fifty  years),  were  it  not  for  the  15th 
sec,  bv  which  it  is  enacted,  "  that  when  no 
such  acxnowledgment  as  in  s.  14  is  specified, 
shall  have  been  given  before  the  passing  of 
this  act,  and  the  possession  of  the  land  or 
receipt  of  rent  shall  not  have  been  adverse, 
then,  notwithstanding  the  period  of  twenty 
years  thereinbefore  limited  shall  have  expired, 
a  distress  may  be  made  or  an  action  brought 
within  five  years  after  the  passing  of  this  act.'* 
From  this  sec.  it  is  clear  that  an  action  may 
be  brought,  or  a  distress  made,  in  the  case  put 
by  H.^  until  five  years  shall  have  elapsed  from 
the  passing  of  that  act.  But  then  the  question 
arises — ^how  many  years'  rent  can  be  re- 
covered ?  The  answer  to  this  will  appear  from 
the  4 2d  sec.  of  the  above  act,  whicn  enacts, 
"  that  no  arrears  of  rent,  or  any  damages  in 
respect  of  any  such  arrears  of  rent,  shall  be 
recovered  by  any  distress,  action,  or  suit,  hut 
within  six  years  after  the  same  shall  have  be- 
come due,"  &c.  Tlus  sec.  is  somewhat  ob- 
scure, but  I  take  it  to  mean  that  no  more  than 
six  years'  rent  and  damages,  &c.  shall  be  re- 
covered, though  (for  example)  nineteen  years 
were  due.  I  have  not  mentioned  the  3  and  4 
W,  4,  c.  42,  in  consequence  of  the  proviso, 
"  that  notlung  therein  contained  shall  extend 
to  any  action  ^ven  bv  any  statute  where  the 
time  for  bringing  sucn  action  is  or  shall  be  by 
any  statute  spedlcally  limited ;"  which  is  the 
case  with  sec.  2,  3,  and  4  W.  4.  c.  27,  whidi 
expressly  states,  "  that  no  person  shall  make  a 
distress,  or  bring  an  action  to  recover  any  rent, 
but  within  twenty  years  after  the  right  accrued 
to  him,"  &c.  M.  J.  M. 


ADYBRSE   POSSESSION.      P.  63. 

It  is  quite  impossible  to  answer  the  ouery  of 
C.  B.  unless  the  facts  are  set  forth ;  for  ne  aoes 
not  state  whether  any  acknowledgment  has 
been  made  by  the  tenant  to  the  landlord  of  the 
tatter's  title  to  the  property  within  the  time 
prescribed, — ^nor  whether  he  held  under  a 
lease  in  writing,— nor  whether  possession  was 
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adverse  at  Hie  time  the  act  8  a  4  W.  4,  c.  27, 
Wa8  pa88e«l.  If  (J.  E.  will  careftillv  oonsider 
the  8th,  9th,  14th  and  15th  sections  of  the 
Statute  of  Limitations,  he  will  obtain  all  the 
information  he  requires. 

S.W. 


NOTICE   TO   QUIT.      P.  16. 

•*A  Constant  Reader"  will  find,  on  reference 
to  1  Esp.  197,  that  "where  a  notice  is  ^iven  to 
quit  at  Ladyday  or  Michaeluia9-dav  ^enerally^ 
it  shall  primd  facie  he  held  to  meanKew  Lady- 
day  or  New  Michaelinus-day  ;  but  it  is  open  to 
explanation  that  Old  Michaehnos-day  or  Old 
Lady-day  was  intended. 

Spes. 


lafD  of  ^roprrtp  anH  Conbrpancint. 

8KTTLBBIBNT.      VOL.  8,   P.  495;   QfH^/P.  16. 

1 .  There  can  be  no  doubt  whatever  upon  this 
point,  that  if  the  recovery  were  propt^rltf 
suffered,  the  purchaser  from  the  eldest  son, 
and  not  the  second  son,  would  be  entitled, 
although  the  eldest  son  died  in  the  lifetime  of 
his  parents.  It  is  so  clear  that  no  cases  can  he 
wanted  to  prove  it :  the  thing  is  of  every  day 
occurrence.  M.  T. 

2.  In  answer  to  X  V.  Z.,  I  be/^  to  state  that 
the  son,  who  had  attainted  '1\.  could  not,  under 
the  old  law,  bar  the  entail;  but  under  the 
Fines  and  Recoveries  Act  t3  &  4  \Vm.  4,  c.  74) 
he  can.  J.  W.,  in  answer  to  the  query  to 
which  the  above  is  an  answer,  says,  "  1  think 
the  second  son  is  entitled  in  tail;  for  pre- 
viouslv  to  the  3  &  4  W.  4,  c.  74,  a  vested  re^ 
mainner  in  tail  could  only  be  recovered  by 

fine'*  Vol.  9,  p.  16.  Now  a  fine  would  not 
have  barred  the  estate  tail  in  the  above  case ; 
for  a  fine  will  only  bar  the  issue  in  tail,  and 
not  those  in  remainder. 

Spes. 


nOPTHOLD.     P.  48. 

Permit  me  to  inform  J.  W.  that  the  point 
alluded  to  received  the  judicial  decision  of  the 
late  Master  of  the  Rolls,  in  December,  1832 
I  subjoin  the  judgment,  from  the  short-hand 
writer's  notes. 

•*  The  uncle  purchased  a  copyhold — it  was 
surrendered  to  the  use  of  his  niece  for  life, 
in  trust  for  him,  with  remainder  to  him  in  fee. 
He  makes  his  will,  and  devises  this  copyhold  ; 
bis  devise  is  a  devise  of  a  le^al  estate  for  life, 
and  the  admission  of  the  tenant  for  life  is  the 
admission  of  him  in  remainder;  consequcntlv 
the  uncle's  devise  passed  a  legal  copyhold. 
The  devisee  (his  nephew)  never  was  admitted 
to  this  legal  estate — he  had  only  therefore  an 
inchoate  title,  to  be  perfected  by  admittance. 
He  never  was  admitted,  and  he  devised  this 
copyhold  without  being  admitted.  His  devise, 
tlkerefore,  being  of  a  legal  estate,  is  void." 

At     X  . 


MORTOAGB.^AUCTION  DUTY.      VOL.8,  P.   112; 

The  Stamp  Act  rcquins  the  true  considera- 
tion to  be  stated.  In  this  case  it  was  l/),a(K)A, 
upon  which  I  think  duty  must  be  paid — the 
arrangement  relative  to  the  mortgage  debt  not 
affecting  the  consideration,  nor  was  it  binding 
on  the  mortgagee ;  and  if  he  should  assent  to 
it  on  payment  of  the  10,600/.,  the  estate  would 
be  released  by  an  indenture  with  the  common 
deed  stamp.  X.  Y. 

MORTGAGEE.      VOL.  8,  P.  495. 

A  mortgagee  taking  pos.^enwH  is  bound  to 
exercise  the  diligence  of  a  provident  owner : 
but  if  the  tenant  for  lite  was  not  compellable 
to  repair,  the  mortgagee  wva  exempted.  la 
fFook  v.  Gttynon,  Amb.  395,  it  was  held,  that 
the  Court  of  Chancery  would  not  direct  a  ten- 


Chancery  \ 
ant  fur  life  to  repair. 


X.Y. 


DEVISE. — UFB  NOT  IN  BEING.      P.  79. 

Permit  me  to  refer  ••  Spes "  to  Cafie/i  v. 
P*thnfr^  10  Bing.  424 ;  or  Stewart's  Appendix 
to  Bytbewood,  8i,  82,  where  he  will  find 
Beard  v.  Wcmcuit  has  been  confirmed  in  the 
Lords,  on  the  "  knotty  point*'  involved  in  that 
case,  the  law  respecting  which  is  very  intelli- 
gibly stated.  X.  V* 


QUERIES. 


iLsto  of  Ennlrlarlr  antr  QTrniint. 

ARREARS    OF   RENT. 

By  the  3  &  4  W.  4,  c.  27,  §  2,  (which  re- 
ceived the  roval  assent  the  24th  July,  1833,)  it 
is  enacted,  "  That  after  the  31st  of  December, 
1833,  no  person  shall  make  an  entry  or  distress 
or  bring  an  action  to  recover  any  land  or  rrut, 
but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress 
or  to  bring  such  action  shall  have  first  accrued 
to  some  person  through  whom  he  claims*  or  if 
such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress  or  to  bring  such 
action  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same." 

By  tnc  3d  section  it  is  enacted,  that  in  the 
construction  of  that  act  the  right  to  make  an 
entry  or  distress  or  oring  an  action  to  recover 
any  land  or  rent,  when  the  person  claiming 
such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall  in  respect  of  the  estate 
or  interest  claimed  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land,  or  in  re- 
ceipt of  such  rent,  and  shall  while  entitled 
thereto  have  been  dispossessed  or  have  discon- 
tinued such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at 
the  time  of  sue  i  dispossession  or  discontinue 
imce  of  possession,  &r  at  the  fast  time  at  trhick 
any  inch  prufiti  or.  rent  were  or  was  io  re- 
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ct^eedi  and  wben  (he  person  claiming  such  ^ 
land  or  rent,  or  the  person  throui^h  whom  he 
claims,  shall  have  hecome  entitled  by  reason 
of  any  forfeiture  or  breach  of  condition,  then 
such  ri^ht  shall  be  deemed  to  have  first  ac- 
crued when  such  forfeiture  was  incurred  or 
such  condition  was  broken. 

By  the  42d  section  of  the  above  act  it  is  fur- 
ther'enacled,  that  after  the  3l8t  of  December, 
IS3;'{,  "  no  arrears  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent,  or  any  da- 
mages in  respect  of  such  arrears  of  rciit,  ur 
interest,  shall  be  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  of  the  same 
in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his 
agent." 

By  the  3  &  4  W.  4,  c.  42,  §  3,  (the  act  for 
the  farther  amendment  of  the  law,  which  re- 
ceived the  royal  assent  the  14th  of  Aug.  1833,)  it 
is  enacted,  '*  That  all  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of 
covenant  or  debt  upon  any  bond  or  other  spe- 
cialty, &c.  that  shall  he  sued  or  brought  at  any 
time' after  the  end  of  that  session  of  parliament, 
shall  be  commenced  and  sued  within  the  time 
and  limitation  thereinafter  expressed  and  not 
ifter ;  that  is,  the  said  actions  of  debt  for  rent 
npoo  an  indenture  of  demise,  &c.  within  ten 
years  after  the  end  of  that  session,  or  within 
twenty  years  after  the  cause  of  such  actions  or 
suits  and  not  after:  provided  that  nothing 
herein  contained  shall  extend  to  any  action 
^riven  by  any  statute  where  the  time  for  bring- 
ittt;  such  action  is  or  shall  be  by  any  statute 
specially  limited.'* 

A.,  by  indenture,  lets  certain  premises  to  B, 
for  a  term  of  years  at  an  annual  rent.  The 
hidenlnre  contains  the  usual  clause  of  forfeiture 
in  case  of  nonpayment  of  rent.  No  rent  has 
been  paid  for  sixteen  years.  Is  not  j1.  entitled 
to  enter  for  the  forfeiture  ?  and  can  he  recover 
under  the  above  statutes,  by  distress  or  action, 
the  whole  of  such  arrears,  or  only  six  years  of 
such  arrears  ?  Would  there  be  any  difference 
if  B.  held  under  a  verbal  agreement  ? 

C.H. 


And  may  he  not  distrain  after  ninset  or  before 
sunrise,  so  as  the  daylight  be  suHicient  to  dis- 
tinguish the  identity  of  persons  and  the  cattle, 
or  to  count  money,  if  the  tenant  were  to  ten- 
der the  rent  due ?  J.  A.  M. 


lott)  Of  proprrti)  uxi^  Conb^Anrtng. 

COPT  MOLDS. — DEBTS. 

Can  copyhold  or  customary  lands  be  ex- 
tended for  a  debt  incurred  since  passing  the  3& 
4  \V..4,  c.  104,  or  are  they  only  liable,  as  as^ 
sets,  to  pay  the  debts  of  a  deceased  person  ? 

Inqcirbr. 


REMOVING  FIXTURES. 

A.  erected  a  building  adjoining  to  his  house, 
which  he  rented  for  a  certain  term.  Can  he 
remove  this  erection  ?  His  term  has  not  yet 
expired  by  several  years. 

Inquirer. 


DISTRESS. — SUNDAY. 

A  worthless  tenant,  to  prevent  a  distress  for 
rent,  purs  his  cattle  into  the  land  after  sunset 
in  the  evening,  and  withdraws  it  before  sunrise 
in  the  niominir,  but  keeps  it  there  the  whole 
of  Sunday.  Cannot  the  landlord  legally  dis- 
train the  cattle  on  Sunfiay^  or  what  authority 
(statute  or  decision)  exists  to  the  contrary) 


BEQUEST. — FIXTURES. 

In  IH12,  A.  B,  purchased  a  piece  of  land, 
and  devised  it  to  his  wife  for  lite,  and  after 
her  decjcase  to  trustees  for  sale.  The  testator 
gave  all  his  personal  estate  absolutely  to  his 
wife.  After  tne  date  of  his  will,  A.  B.  erected 
a  substantial  house  on  the  land,  and  furnished 
it.  On  his  death,  his  widow  resided  on  the 
property,  and  died  a  8h<irt  time  ago,  leaving  a 
will.  The  question  is,  whether  the  fire  grates 
Cwhich  were  put  in  by  A.  B.)  are  considered 
as  fijtturt'u  to  the  house,  and  pass  with  it,  un- 
der the  devise  to  the  tnistees  for  sale?  or 
whether  they  belong  to  the  executors  of  the 
widow,  as  late  part  of  the  personal  property  of 
A,  B*  ?  V.  F. 


JURISDICTION  OF  IfAOISTRATES.-— WA0B8. 

Can  justices  of  the  peace  of  one  county 
compel,  by  warrant  or  summons,  a  person  re- 
siding in  another  county  (perhaps  2()0  miles 
distant  or  more),  to  appear  before  them  to 
answer  any  complaint  which  they  are  empow- 
ered to  hear  and  determine  in  a  summary  way  ? 
The  case  giving  occasion  to  this  inquiry,  is 
that  of  a  master,  residing  in  Cornwull,  having 
a  farm  in  Somersetshire,  whereon  he  keeps  a 
hind,  who  has  obtained  from  a  justice  ot  the 
latter  county  a  sumiiious  on  the  roaster  to  ap- 
pear at  petty  sessions  within  the  same,  on  a 
groundless  complaint  for  wages. 

J.A.M. 


ANNULLING  POWER  OF  ATTORNEY. 

If  A»  give  B.  a  power  of  attorney  to  receive 
his  {A 's)  salary,  and  any  other  sums  to  which 
he  might  thereafter  become  entitled,  by  will 
or  otherwise,  till  B  's  claim  was  satisfied, 
could  A.  annul  that  power  without  the  consent 
of  B.  ?  or  could  A,  legally  receive  any  money 
himself?  X.  Y.  Z. 


LIABILITY    OF   RETIRING    PARTNER. 

B.,  retiring  from  partnership  with  A.^  is 
secured,  by  deed,  an  annuity  of  ICXJO/.,  pay- 
able out  of^  the  business,  but  subject  to  be  re- 
duced to  one  half  of  A  *s  actual  profits,  when, 
in  any  year,  such  profits  shall  not  amount  to 
2()(X)/.  Does  this  arrangement  continue  B.  a 
partner  in  the  concern  ?  W.  B. 
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POUND   KBBPER'S  PBBS. 

By  I  and  2  P.  and  M.  cap.  12,  no  pound 
keq>er  shall  charge  more  than  Ad,  for  fees  of 
impounding  cattle,  &c.:  now  j1.  B,  had  30 
heifers  ana  80  sheep  that  broke  through  the 
fence  of  his  field  into  a  private  lane  in  an  ad- 
joining county,  and  the  hayward  pounded 
them,  and  his  fees,  by  the  lord  of  the  manor's 
court  leet,  were  Is,  per  head,  amounting,  in 
the  whole,  to  5/.  \0$.,  which  the  magistrate  of 
the  district  said  must  be  paid,  as  the  fees  were 
legal,  by  custom  lon^  established,  and  that  a 
custom  ivas  good  against  a  statute.  The  cattle 
had  done  no  damage  to  any  one.  I  shall  feel 
obliged  if  any  of  your  numerous  correspond- 
ents can  give  me  any  information  upon  the 
subject.  Pi. 


ASSIGNUBNT  OP  KBPLEVIN-BOMO. 

What  course  must  be  taken  by  a  defendant 
in  replevin^  who  has  obtained  a  verdict  in  the 
superior  court,  (where  it  was  renewed)  of  re- 
torno  habendoF — must  he  before  taking  an  as- 
signment of  the  replevin-bond,  issue  out  exe- 
cution of  relarno  hnbendo,  and  wiut  for  the 
sheriff^s  return,  or  can  he  without  issuing  such 
execution,  at  once  take  an  assignment  of  the 
replevin-bond  ?  B.  A.  T. 


EJECTMENT. — INSURANCE. 

Covenant  that  J,,  his  executors,  adminis- 
trators, and  assigns,  shall  insure,  and  in  de- 
fault thereof,  the  lessor  may  insure  and  dis- 
train on  the  demised  premises.  Can  an  eject- 
ment  be  maintained,  as  the  lessor  has  the  power 
of  always  keeping  the  premises  insured,  m  de- 
fault of  A,'i  so  doing?  It  is  quite  clear  an 
ejectment  would  lie,  if  the  lessor  had  not  the 
power  g^ven  to  him;  but  that  is  not  the  present 
case.  X.  X. 


THE  EDITOR'S  LETTER  BOX. 


AGREEMENTS  IN  WRITING. 

In  the  sales  which  have  l>een  dedded  to  be 
an  interest  in  roods  and  chattels,  must  such 
goods,  &c.  be  of  the  value  of  10/.  and  upwards F 
I  presume  if  they  are,  the  agreement  ought  to 
be  in  writing,  A  Constant  Rbadbr. 


practice. 

NEW  RULES  OP  PLEADING. 

Under  the  new  Rules  as  to  pleading,  it  it 
now  necessary  that  a  defendant  should  spe- 
cuilly  plead  his  liability  to  be  summoned  to 
the  Court  of  Requests  belonging  to  the  place 
where  he  resides,  to  enable  him  to  take  aa van- 
tage of  a  plaintiff's  recovering  a  less  sum  than 
40*.  ?  or  IS  the  privilege  of  entering  a  sugges- 
tion^ still  open  to  him,  without  distinctly  tra- 
versing the  plaintiff's  eligibility  to  commence 
proceedings  m  a  superior  Court  ? 

A  Constant  Reader. 


The  Legal  Almannek  aiid  RemembraneeTf 
now  nearly  ready  for  publication,  will  contain 
Lists  of  the  Judges  and  Otficers  of  all  the 
Courts  at  Westminster,  and  such  of  the  Lo- 
cal Courts  as  are  interesting  to  the  Profes. 
ston  in  general. — ^The  Officers  of  both  Houses 
of  Parliament. — ^A  Calendar,  adapted  pecu- 
liarly for  the  use  of  Lawyers,  giving  ac- 
curate information  of  the  Holidays  kept  at 
the  Law  Offices ;  the  particular  Days  for  trans- 
acting various  kinds  of  Legal  business ;  the 
commencement  and  conclusion  of  the  Terms ; 
the  holding  of  Assizes,  Sessions,  &c. — The 
hours  of  attendance  at  the  Common  Law, 
Equity,  and  other  Offices,  carefully  ascertained. 
—The  Terms  and  Returns  of  Writs.— Barris- 
ters, with  the  date  of  their  call,  and  Regula- 
tions of  the  Inns  of  Court. — Members  of  the 
Incorporated  Law  Society,  with  the  regulations 
for  admission.— The  Circuits. — ^The  Quarter 
Sessions ; — Aldermen  and  Law  Officers  of  the 
City.— The  Police  Magistrates  and  Commis- 
sioners  ;  and  various  other  Tables  of  profes- 
sional utility. 

Information  of  all  the  anungements  in  the 
Courts  and  Offices,  and  the  appointment  of 
Judges  and  Officers,  will  be  earned  down  to  the 
latest  time.  We  must,  of  course,  wut  until 
the  appointments  are  completed  of  the  Lord 
Chancellor,  the  Lord  Chief  Baron,  the  Attor- 
ney  and  Solicitor  General,  &c. 

The  suggestion  of  rendering  the  Almanack 
avulable  as  an  Office  Diary ^  may  be  effected 
by  having  that  part  of  the  Almanack  inter- 
leaved which  contains  the  Calendar,  or  by 
adding  blank  leaves  at  the  end.  If  considered 
desirable,  we  will  arrange  with  the  publisher 
to  supply  such  copies,  bound  up  in  this  way^ 
as  may  be  required. 

We  doubt  whether  a  satisfactory  List  can 
be  made  out  of  all  the  Barristers  who  attend 
the  several  Sessions  throughout  the  country. 
We  have  collected  information  to  a  certain 
extent,  and  will  endeavour  t4f  complete  it. 
We  shall  be  glad  to  receive  any  names  that 
may  be  sent,  particularly  the  more  recent  ones. 
We  find  that  the  published  Lists  of  the  Circvats 
are  very  inaccurate,  including  the  names  of 
many  gentlemen  who  have  long  left  the  Cir- 
cuits, and  omitting  many  who  have  joined 
them. 

We  are  obliged  to  S.  T.  B.  for  suggest- 
ing an  addition  to  the  Almanack  of  a  list  of 
Parliamentary  Counsel,  and  will  endeavour  to 
supply  it.  Some  of  our  Correspondents  may 
perhaps  help  us  to  some  names  not  usually 
known  in  that  branch  of  Practice. 

The  Queries  and  Answers  of  E.  P. ;  S.  D. ; 
J. ;  Spes.,  and  "  Studiosus,"  have  been  re- 
ceivecf. 

We  are  aware  that  a  few  of  our  friends  are 
not  interested  in  the  "  Queries  and  Answers" 
which  we  insert ;  but  as  the  articles  in  that 
department  are  supplied  by  i^t  less  than  two 
hundred  of  our  subscribers,  we  cannot  curtail 
this  part  of  the  work,  and  in  the  present  num- 
ber have  disposed  of  a  considerable  part  of  our 
arrears. 


srtir  Urgal  i&h^ethtv. 
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^**  Quod  magis  ad  nos 

Pertinet,  et  nescire  malum  est,  agitamuft. 


HORAT. 


THE  LATE  LEGAL  APPOINTMENTS. 


Wx  forbore  noticing  all  the  rumours  on  the 
subject  of  the  recent  legal  changes ;  but  the 
appointmentB  are  now  completed,  and  it  is 
our  duty  to  record  them. 

Locd  Lyndhurst  is  Chancellor,  having  re- 
signed the  Chief  Baronship.  We  have 
ahieady  expressed  our  satis^tion  at  this 
appomtment.  It  seems  generally  acknow- 
ledged, that  he  is  better  qualified  for  the 
numerous  duties  of  his  office  than  any  other 
poson.  As  a  good  lawyer,  an  accom- 
plished statesman,  and  a  forcible  and  digni- 
fied speaker,  he  unites  qualifications  not 
easily  found  together.  We  have  ahready 
stated  our  only  fear  with  respect  to  him. 
If  he  can  only  keep  the  Equity  business  in 
lus  present  Court  as  much  down  as  he  did 
in  the  Court  which  he  has  left,  he  will  leave 
nothing  to  regret  to  the  profession. 

Hie  two  other  judicial  appointments  in- 
clude the  names  of  the  two  most  eminent 
advocates  of  the  day.  No  one  can  say  that 
Sir  James  Scarlett  is  not  qualified  to  pre- 
side in  a  Court  of  Common  Law,  or  that 
Sir  Edward  Sugden  will  not  make  an  able 
Judge  of  a  Court  of  Equity.  Each  has  in 
his  several  Court  long  enjoyed  as  great 
business  as  was  ever  obtained  by  any  law- 
yer. Each  has  long  been  more  eagerly 
sought  for  than  any  other  advocate.  Each 
has  by  his  own  exertions  risen  to  great 
eminence ;  and  the  elevation  of  both  is  an 
iustructive  lesson  to  their  own  profession. 
As  lawyers  we  cannot  but  rejoice  at  it.  It 
is  true  that  it  so  happens  that  their  politics 
are  now  the  same,  and  of  a  strong  shade  ; 
but  this  must  not  prevent  us  from  expres- 
sing our  satisfaction.      We   must  not  be^ 
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understood  as  favouring  in  the  slightest  de- 
gree their  political  sentiments.  It  is  as 
lawyers  we  admire  them,  and  as  lawyers  we 
are  proud  of  their  success 

The  Attorney-General  (Mr.  F.  Pollock), 
and  the  Solicitor- General  (Mr.  Pemberton), 
are  also  very  able  men :  but  as  £ar  as  they 
are  concerned,  as  they  are  at  the  bar,  we 
abstain  from  saying  any  thing  further ;  as 
we  have  always  made  it  a  rule  to  give  no 
opinion  on  the  merits  or  demerits  of  any 
person  in  actual  practice. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  XIV. 


THE  ACT  TO  AMEND  THE  ACT  FOR  SHORTEN- 
ING THE  TIME  REQUIRED  IN  CLAIMS  OF 
MODUS, 

4  &  5  W.  4,  c.  83. 

The  public  was  indebted  to  Lord  Tenterden 
for  introducing  an  act  for  shortening  the 
time  required  in  claims  of  modus  decimandi, 
or  exemption  from  or  discharge  of  tithes,  in 
pursuance  of  the  recommendations  of  the 
Real  Property  Commissioners.  This  act 
(2  &  3  W.  4,  c.  100),  and  the  grounds  of 
its  introduction,  we  fully  stated  in  our  fourth 
volume,  pp.  321 — 324.  By  section  3,  it 
was  provided  that  the  act  should  not  be 
available  to  or  for  any  plaintiff  or  defendant 
in  any  suit  or  action  relative  to  any  of  the 
matters  mentioned  in  the  act  then  com- 
menced, or  which  might  be  commenced 
during  the  then  Session  of  Parliament,  or 
within  one  year  horn  the  end  thereof.  The 
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consequence  of  this  section  was  that  a 
great  many  suits  were  commenced  under 
the  apprehension  tl^at  the  parties  instituting 
them  would  he  precluded  if  the  act  from 
recovering  the  tithes  to  which  they  claimed 
to  he  entitled,  unless  they  prosecuted  their 
claims  within  the  periods  limited  hy  the 
act.  The  object  of  the  present  act  is  to 
enahle  the  parties  to  these  suits  to  settle 
them  to  the  greatest  advantage.  For  this 
purpose  it  is  enacted  (§  1.),  that  from  and 
after  the  passing  of  this  act  the  defendant 
or  defendants  in  any  action  or  suit  which 
may  have  been  commenced  or  instituted 
since  the  passing  of  the  said  act  fur  the 
recovery  of  tithes,  or  Ipr  invalidating  claims 
pf  a  modus  decimandi,  or  an  exemption  irom 
or  discharge  of  tithes,  for  lands  in  respect 
whereof  no  tithes,  nor  any  composition  in 
lieu  thereof,  shall  have  been  actually  ren- 
dered or  paid  within  the  space  of  sixty  years 
previous  to  the  passing  of  this  act,  may, 
with  the  consent  of  the  plainti^or  plaintiifs 
in  such  action  or  suit,  pay  the  amount  of 
the  costs  and  expenses  (to  be  ^xed  as  be- 
tween party  and  party)  ^B^hich  may  have 
been  incurred  by  or  on  the  part  of  the 
plaintiff  or  plaintifis  in  such  action  or  suit 
into  the  Bank  of  England,  in  t^e  name  and. 
with  the  privity  of  t^e  Attorney  General  of 
the  Court  of  Chancery  or  of  the  Court  of 
Exchequer,  or  of  the  proper  officer  of  the 
Court  in  which  such  action  or  suit  shall 
have  been  brought,  to  the  credit  or  on  ac- 
count of  such  action  or  suit ;  aiid  in  every 
case  where  such  co^^  aqd  expons^^  shall  be 
so  paid  into  Court,  all  furtlief  proceedings 
in  such  action  or  suit  (except  as  hereinafter 
provided)  shall  be  stayed  and  suspended 
until  the  end  of  the  next  Session  of  Parlia- 
ment. 

That  from  and  after  the  end  of  the  next 
Session  of  Parliament  the  plaintiff  or  plain- 
tiffs in  any  action  or  suit,  in  which  the  de- 
fendant or  defendants  shall  have  caused  the 
proceedings  to  he  stayed  or  suspended  under 
the  provision  hereinbefore  contained,  may 
give  notice  to  the  defendant  or  defendants 
of  his,  her,  or  their  intention  to  proceed  in 
such  action  or  suit  and  to  proceed  therewith 
accordingly;  and  then  and  in  every  such 
case  the  defendant  or  defendants  shall,  im- 
mediately after  such  notice  shall  have  been 
so  given,  be  entitled  to  receive  out  of  Court 
the  sum  ur  suras  which  such  defendant  or 
defendanto  shall  have  previously  paid  into 
Court  on  account  of  the  costs  of  the  plaintiff, 
or  plaintiffs.  (§  2.) 

lliat  the  plaintiff  or  plaintiffs  in  any  ac- 
tion or  suit  in  which  the  defendant  or  de-: 


fendanta  shall  have  paid  into  Conrt  ^bm 
costs  of  such  plaintiff  or  plaintiflfs  under  the 
proiriaion  hereinbefore  contained,  may  take 
the  sum  or  sums  which  may  have  been  sa 
paid  for  such  costs  out  of  Court,  for  his, 
her,  or  their  own  use,  and  then  and  in  every 
such  case  all  further  proceedings  in  such  ac- 
tion or  suit  shall  be  for  ever  abandoned  and 
relinquished.  (§3.) 

That  the  successors,  heirs,  executors,  ad* 
ministrators,  or  assigns  ot  any  plainf iff  or 
plaintiffs,  whose  action  or  suit  may  be  so 
8tayed  or  suspended  as  aforesaid,  may  re- 
vive and  proceed  with  such  action  or  suit 
after  the  end  of  the  next  Session  of  Pftriia- 
ment,  or  take  such  costs  as  aforesaid  out  of 
Court,  and  cause  all  further  ])roceeding8  to 
be  abandoned  and  relinquished,  in  the  same 
manner  in  every  respect  as  the  original 
plaintiff  or  plaintiffs  might  or  could  have 
done.  (M.) 

Thatnotwithstandingthe  provision  herein- 
before contained,  any  party  to  any  action  or 
suit  so  suspended,  upon  adducing  sufficient 
proof  to  the  satisfaction  of  a  Judge  of  the 
Court  in  which  such  action  or  salt  shall 
have  been  commenced,  that  there  is  danger 
of  some  material  evidence  in  support  of  the 
right  or  claim  of  such  party  being  lost  in 
consequence  of  such  suspension,  may  pro- 
ceed in  such  action  or  suit  to  the  extent  of 
proving  such  fact  or  facts  the  evidence  res- 
pecting which  shall  be  so  shown  as  afore- 
said to  be  in  danger  of  being  lost  through 
such  suspense,  (i  5.) 

That  nothing  in  this  act  contained  shall 
prevent  the  prosecution  of  any  suit  ip  law 
or  equity  for  the  recovery  of  any  tithes 
claimed  or  demanded  previous  to  the  passiag 
of  the  said  recited  act,  or  for  the  recovery 
of  the  value  thereof.  ($  6.) 


DECISIONS   ON  THE  SERVICE  OF 
EQUITY  PROCESS  ACTS. 


In  our  fourth  volume,  pp.  97,  98,  we  stated 
the  provisions,  and  considered  t^e  effect  of 
the  l^ervice  of  Equity  Process  Act  (2  W.  4, 
c  93) ;  and  in  our  last  number  we  gave  a 
full  abstract  of  the  act  of  the  last  session  of 
parliament,  passed  to  amend  and  extend 
that  act  (4  &  5  W.  4.  c.  82).  There  have 
been  two  decisions  recently  made  on  these 
acts,  which  are  of  some  importance,  and 
of  which  we  now  give  a  note. 

Mr.  Cfooper  moved  for  leave  to  serve  a 
eubpeena  on  the  defendant,  who  resided  in 
Scotland.    The  motion  was  founded  «n  the 
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2.W.  4«  c«  33.  There  could  be  no  doubt 
on  the  juricdictioa  of  the  Court,  for  it  was 
expn^y  atated  to  extend  to  Great  Britain 
and  Wales ;  but  it  was  proper  to  state  that 
Lord  hrwgham,  C.  bad  refused  a  similar 
application,  on  the  ground  that  Lord  P/ttn- 
kett^  who  had  introduced  the  bill,  had  not 
iuteiided  it  to  extend  to  Scotland. 

ITie  Lord  Chanceilor.  —  That  does  not 
sitnsify,  if  the  words  of  the  act  say  so. 
Take  the  order  so  prayed.  —  Cameron  v. 
Cameron,     L.  C.     Dec.  11,  1834. 

Mr.  Cooper  applied  for  leave  to  serve  a 
subpoena  on  one  of  the  defendants,  named 
M'Intosh,  who  was  residing  at  Edinburgh, 
and  also-  for  an  order  directing  the  British 
Consul  at  Naples-  to  serve  a  similar  process 
on  a  defendant  (Uoyd)  resident  at  Naples. 
The  suit  had  been  instituted  by  the  plaintiff 
to  enforce  a  claim  to  a  considerable  sum 
of  money  in  the  public  fiinds.  The  applica- 
tion was  made  under  the  4  &  3  W.  4,  c. 
82  Itwas<)uite  clear  on  this  latter  act, 
which  was  passed  to  amend  the  2  W.  4, 
c.  33,  that  a  subpoena  could  be  served,  not 
only  on  a  person  resident  in  Scotland,  but 
even  on  his  Majesty's  subjects  who  were 
oot  of  the  United  Kingdom.  But  though 
the  act  gave  the  power  to  the  Court,  yet  it 
had  left  it  without  any  officer  to  execute  the 
service.  He  now  moved,  that  when  he 
should  have  produced  an  affidavit  to  the 
Court  in  compliance  with  the  terms  of  the 
act,  setting  forth  the  residence  of  Lloyd  at 
Naples,  and  whether  there  were  any 
British  officers,  civil  or  military,  serving 
under  his  Majesty,  residing  near  his  resi- 
dence, and  specifying  the  means  by  which 
the  service  might  be  authenticated,  the 
Court  would  direct  the  subpoena  to  appear 
and  answer  to  issue  in  the  naanner  directed. 
His  Honor  had  already,  in  the  case  of 
Macmosttr  v.  Lomax,  given  it  as  his  opinion 
that  a  subpoena  could  be  issued  under  the 
2  W.  4,  c,  33,  to  a  person  resident  in 
Scotland ;  and  the  present  Lord  Chancellor 
{Lyndhurst)  concurred  with  him,  although 
the  late  Lord  Chancellor  entertained  a  con- 
tiaiy  opinion. 

Ilie  Vice-Chancellor  agreed  in  opinion 
with  the  present  Lord  Chancellor,  but 
diought  that  there  was  a  considerable 
difficulty  with  r^ard  to  a  service  at  Naples* 
He  could  not  direct  it  to  be  made  person- 
aUy  by  the  consul.  The  act  did  not 
fipecify  what  person  was  tfi  make  the  ser- 
vice ;  it  only  required  that  an  affidavit  should 
be  produced  to  the  Court,  specifying  the 
means  ^y  Tvhicjbithe  semice  could  be  effected, 
llie  Court  had^e  ]|ower  to  issue  subpoenas; 


but  no  officer  to  execute  thenu  He  vouldt 
therefore,  grant  the  order  hypothetioally,  on 
the  necessary  affidavit  being  produced  to 
the  Court.  Parker  v.  Lloyd,  V.  G.  D«e. 
13,  1834. 


UABILITY  OF  UNDER-SHERIFFS.- 
RETURN  OF  WRITS,  &c. 


CovsiDSRABLx  inconveuience  has  already 
been  found  to  result  from  the  operatiba  o^ 
the  3  &  4  W.  4,  c.  42,  §  20,  upon  the  exist- 
ing^  practice  with  respect  to  returns  by  the 
sheriff  on  writs  issued  to  him.  It  is  pro- 
vided by  the  above  section,  "  that  from  and 
after  the  1st  day  of  June,  1833,  the  sheriff 
of  eadi  county  in  England  and  Wales  shall 
severally  name  a  sufficient  deputy,  who 
shall  be  resident  or  have  an  office  within  one 
mile  from  the  Inner  Temple  Hall,  for  the  . 
receipt  of  writs,  granting  warrants  thereon, 
making  returns  thereto,  and  accepting  of 
rules  and  orders  to  be  made  on  on  toocdung 
the  execution  of  any  process  or  writ  to  be 
directed  to  such  sheriff."  (Dowling's  Prae- 
tice,  p«  59.)  Now,  it  will  be  remembered, 
that  by  the  present  practice  the  sheriff's 
rule  to  make  a  return  to  the  writ  or  con- 
cerning the  mode  of  its  execution,  is  in 
town  causes  a  four-day  rule,  and  in  country 
causes  a  six-day  rule.  It  will  also  be  re- 
membered, that  by  1  Reg.  Gen.  H.  T.,  and 
2  W.  4,  $  50,  it  is  ordered,  that  "  service 
of  rules  and  orders  and  notices,  if  made  be- 
fore nine  at  night,  shall  be  deemed  good, 
but  not  if  made  after  that  hour." 

In  cases,  then,  where  the  writ  is  issued  into 
distant  counties,  the  greatest  difficulty,  if  not 
impossibility,  wUl  exist  in  making  a  return 
to  the  writ  in  due  time.  The  rule  may  be 
served  at  eight  o'clock,  at  the  under-sheriff  s 
office,  within  a  mile  of  the  Tem{^,  and 
consequently  that  day's  post  is  lost.  But 
the  sheriff  may  resuie  in  Westmoreland^ 
which  is  a  two  days'  post  going  and  a  two  . 
days'  post  coming,  and  consequently  the 
sheriff  wiU  have  but  one  day  to  make  his 
return.  To  do  this  be  may.  perhaps,  have 
to  send  to  a  distant  part  of  the  county. 
Again,  as- there  is  one  day  in  every^week,  in 
which,  as  in  other  counties,  no  post  goes  to 
London,  in  such  a  case  it  may  happen  that 
it  would  be  next  to  impossible  for  him  to 
make  his  return  in  due  time,  according  to  * 
the  exigency  of  the  rule.  Supposing  the 
rule  to  be  served  after  post-time  on  Tues- 
day evening,  it  cannot  reach  the  sheriff  be- 
fore Friday  morning.  If  he  should  be  Me 
L  2 
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to  prepare  his  return  that  day,  he  cannot 
send  it  off  until  Saturday  evening.  The 
return,  therefore,  cannot  reach  town  until 
Monday  morning. 

A  similar  difficulty,  only  not  to  quite 
the  same  extent,  will  occur  in  mak- 
ing his  return  in  due  time  if  the  rule 
should  he  served  hefore  post-time  at  the 
London  office.  Supposing  the  rule  to  he 
served  on  Tuesday,  hefore  post-time,  the 
sheriff's  agent  in  the  country  cannot  have 
it  hefore  Thursday  morning.  Supposing 
any  accident  to  occur,  or  difficulty  to  arise, 
by  which  he  is  prevented  from  being  able  to 
send  off  his  return  by  Thursday's  post,  he 
cannot  send  it  off  then  till  Saturday's  post. 
Consequently  his  return  wiU  not  reach  Lon- 
don, in  that  case,  before  Monday  morning. 
It  is  true  that  it  may  be  said,  the  sheriff  has 
thus  one  day  more  to  prepare  his  return 
than  he  would  have  under  the  previous  state 
of  facts,  and  therefore  that  if  the  rule  is 
served  before  post- time  in  London  a  great 
portion  of  the  difficulties  under  which  the 
sheriff  is  placed  will  be  obviated.  Still, 
however,  the  sheriff  is  placed  in  a  very 
perilous  situation,  from  which  it  will  result, 
that,  from  an  accident  totally  unconnected 
with  any  impropriety  on  his  part,  he  may 
be  fixed  or  become  liable  to  an  attachment. 
In  addition  to  these  difficulties,  must  be 
remembered  the  disposition  which  has  lat- 
terly been  manifested  by  the  Courts  to  nar- 
row the  period  within  which  relief  will  be 
given  to  the  sheriff,  under  the  1  &  2  W.  4, 
c.  58,  §  6,  (the  Interpleader  Act). 

Under  all  these  circimistances,  it  is  sug- 
gested, that  some  alteration  ought  to  be  made 
in  the  practice  of  the  Coiuts  as  to  the  period 
within  which  the  sheriff  ought  to  be  bound 
to  make  his  return,  at  least  in  the  case  of 
country  sheriffs.  If  the  time  were  extended 
to  eight  days,  where  the  rule  is  served  be- 
fore post-time,  or  to  nine  days,  where  it 
was  served  afterwards,  perhaps  the  difficulty 
in  which  the  sheriff  is  now  placed  might  be 
removed. 


LOOSE  LEAVES  FROM  THE  DIARY 
OF  A  NOBLE  AND  LEARNED 
LORD.* 


Monday,  Nov.  10. — Dined  with  my  Lord 
Mayor,  and  was  amazed  to  find  that  I  was 

*  The  above  were  mcked  up  (savs  a  corres- 
pondent) in  the  Rue  Kivoli  in  Pans,  between 
the  Hotel  Meurice  and  the  Hotel  de  TEiirope. 


rather  coldly  received.  Spoke,  but,  I  must 
say,  made  rather  a  mess  of  it,  not  knowing 
exactly  what  would  do  for  my  fellow  citi- 
zens. Told  old  F.,  in  private,  however,  that 
I  was  much  more  of  a  Tory  than  he  sup- 
posed. As  I  was  going  out  of  the  Hall 
that  vulgar  noodle  G — —  had  the  assurance 

to  accost  me,    although  M was  with 

me.  The  familiarity  of  these  greasy  me- 
chanics is  intolerable  ! 

Wednesday,  Nov.  12. — Lord  S is 

dead  !  What  effect  will  this  have  ?  The 
only  plan  is  to  make  me  premier.  It  must 
come  to  this ;  the  country  is  in  fact  only 

safe  in  my  hands.     M is  much   too 

straightforward    in  his  notions.     Shall   I 

write  to  the  K about  it  to-night  ?     At 

all  events  they  cannot  do  without  me. 

Friday,  Nov.  14.~What  can  all  this 
mean  }  Turned  out ! — pooh  !  pooh !  im- 
possible !  I  must  hear  from  the  King  or 
the  Duke.  I  should  like  to  see  a  Cabinet 
formed  without  my  concurrence  ! 

Saturday,  Nov.  15. — No  message  yet ! 
The  Duke  has  not  applied  to  me,  although  I 

told  him  in  the  last  E R ,  that  I 

would  receive  an  application  with  fieivour. 
Told  my  porter  to  spread  a  report  that  I 
was  not  going  out. 

Sunday,  Nov.  16. — M came  here  in 

a  rage  about  this  report.  Told  him  it  was 
all  a  lie. 

Monday,  Nov.  17.— Contradicted  the 
report  at  the  Court  of  Chancery  next 
morning.     This  audience  was  an  unlucky 

one.     H— — ,  W ,  S ,  and  K . 

They  all  grinned,  I  dare  say,  to  themselves ; 
but  what  is  that  to  me.  I'm  not  going  out 
for  all  that.     *     »     * 

The  affair  grows  serious.  It  surely 
can't  be  that  I  am  to  give  up.  The  K — - 
looked  infernally  black  I  must  say,  and  they 
positively  say  that  L is  to  be  C. 

Wednesday,  Nov.  19.— It's  all  true.  I 
must   give  up  on  Friday,  as  they  talk  of 

applying  for  a  search-warrant  for  the  G • 

S .     Bring  another  bottle  ;  I  must  get 

through  ten  more  causes  before  I  sleep; 
but  that  is  easy  work  ;  the  hearing  counsd 
is  the  only  troublesome  part  of  it. 

Friday,  Nov.  21. — Fairly  gave  in  to-day, 
but  have  thought  of  a  new  plan.     Intend 

to  talk  to  L of  an  excellent  scheme  for 

preserving  the  Courts  of  C and  E— 

for  us  for  our  lives.  If  he  will  make  me 
C.  B.,  when  I'm  out,  I'll  do  the  same  for 
him  when  I'm  in.  Half  a  loaf  is  better 
than  no  bread. 

Sunday,    Nov.  28.— Wrote   to   L 

about  my  new  plan.    Can't  wait  for  an 
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snswer    however;     bat   there   cannot  be 

any  doubt  surely.     If  I  was  fit  for  C I 

must  do  for  C B . 

Tuesday,  Nov.  25.— Oflf  to  Paris.  No 
answer  yet  ;  wrote  again  to  L . 

Saturday,  Nov.  29. — Received  a  letter 

from  L ,  telling  me  that  he  cannot  say 

anything  about  the  matter ;  as  much  as  to 
say  that  he  won't  have  me  at  any  price. 
Wrote  off  immediately  to  decline  the  place 
which  he  had  already  refused  me. 

Dec.  1 — 10. — These  Parisian  idiots  do 
not  bite  as  I  expected.  I  don't  seem  to 
have  caused  much  sensation. 

Dec.  17.— It's  all  over.  L 1,  L.  C. ; 

S tt,  C.B.,  &c.  &c-  I  have  just  heard  it 

all.  Patience,  however,  and  shuffle  the 
cards. 

t  *  t 
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CHARGING   BENEFICE. 

We  have  repeatedly  adverted  to  the  Idth 
Elis.  c.  20,  which  prohibits  all  ebargings  of 
any  benefice  with  cure,  with  any  pension  or 
profit  out  of  the  same,  to  be  yielded  or  taken ; 
and  we  have  shewn  how  a  warrant  of  attorney 
may  be  drawn  to  enable  a  clergyman  to  grant 
an  effectual  charge  on  his  benefice.  See  2  L- 
0. 196,  fari€W  V.  Butts,  2  B.  &  Ad ;  Newland 
y.  JFatkin,  9  Ring.  113,  and  5  L.  O.  119.  It 
will  be  seen  that  by  the  following  case  a  com- 
pontion  by  a  clergyman  with  his  creditors, 
which  indirectly  affects  the  profits  of  his  living, 
is  within  the  statute. 

In  answer  to  an  action  for  a  debt  of  253/., 
doe  from  the  defendant  to  the  plaintiff,  the 
defendant  put  in  an  agreement  for  a  composi- 
tion entered  into  between  the  defendant  and 
such  of  his  creditors  as  signed  the  same,  who 
thereby  agreed  not  to  sue,  arrest,  or  molest 
the  defendant,  "  in  consideration  that  the  fu- 
ture income  of  the  defendant  might  be  received 
by  the  Rev.  Harry  Lee,  or  some  other  person 
duly  appointed  by  the  defendant,  and  applied 
in  liquidation  of  the  defendant's  debts,  after 
providing  a  competent  stipend  for  a  curate  to 
serve  the  church."  The  defendant  had  no 
income  other  than  the  profits  of  a  benefice  with 
cure  of  souls,  amounting  to  about  148/.  a<ryear. 
Mr.  Lee  had  received  the  amount,  and  after 
allowmg  90/.  a-year  for  the  performance  of  the 
duty,  had  distributed  the  residue,  with  the 
sanction  of  the  defendant,  among  the  defen- 
dant's creditors.  The  defendant,  however, 
had  never  signed  the  agreement. 


The  plaintiff,  upon  production  of  this  agree- 
meat,  was  nonsuited,  with  leave  to  move  to 
enter  a  verdict  for  the  amount  of  his  debt. 
Accordingly,  ColeriHge,  Serjeant,  in  Easter 
Term,  obtamed  a  rule  nisi  to  that  effect,  on  the 
ground  that  the  agreement  was  not  binding  on 
the  defendant,  for  want  of  his  signature ;  for 
want  of  consideration  ;  and  as  an  mfraction  of 
the  Stat.  13  Eliz.  c.  20. 

Tindal,  C.  J. — The  question  brought  before 
the  Court  in  this  case  is,  whether  the  agreement 
for  a  composition  entered  into  between  the 
defendant  and  such  of  his  creditors  as  signed 
the  same,  operates  as  an  answer  to  the  present 
action.  By  the  terms  of  the  agreement,  the 
several  creditors  who  signed  the  same  agreed 
not  to  sue,  arrest,  or  molest  the  defendant, 
*'  in  consideration  that  the  future  income  of  the 
defendant  might  be  received  by  the  Rev. 
Harry  Lee,  clerk,  or  some  other  person  duly 
appointed  by  the  said  defendant,  and  applied 
in  the  liquidation  of  the  said  debts."  It  was 
found  at  the  trial  of  the  cause,  that  the  defen- 
dant had  no  other  income  than  the  profits  of 
a  benefice  with  cure  of  souls.  The  agreement 
may  therefore  be  considered  to  refer  to  the 
income  of  the  defendant  arising  from  his  living, 
and  no  other.  The  objection  made  on  the 
part  of  the  plaintiff  is,  that  the  agreement  is 
void  by  the  statute  13  Eliz.  c.  20,  by  which 
"all  cnargings  of  any  benefices,  with  cure 
hereafter,  with  any  pension,  or  with  any  profit 
out  of  the  same  to  oe  yielded  or  taken,  here- 
after to  be  made,  shall  be  utterly  void."  The 
effect  of  the  instrument,  supposing  it  to  have 
any  effect  whatever,  is  to  appropriate  the  fu- 
ture profits  of  the  living  to  the  payment  of  the 
debts  of  the  defendant ;  for  we  cannot  think 
the  clause,  by  which  it  is  provided  that  a  com- 
petent stipend  for  a  curate  to  serve  the  church 
shall  be  first  paid,  will  take  the  agreement  out 
of  the  statute.  There  are  many  purposes  to 
which  the  profits  of  a  benefice  ought  to  be 
employed,  on  principles  of  public  policy,  be- 
sides the  finding  of  a  curate,  such  as  the  re- 
pairs of  the  chancel  and  parsonage,  the  money 
payments  to  which  the  church  is  liable,  and 
the  like.  The  effect  of  the  instrument,  there- 
fore, although  not  operating  as  a  direct  charge, 
is  an  agreement  to  charge  the  profits  of  the 
living;  and  if  such  an  agreement  were  not 
held  to  fall  within  the  prohibition  of  the  sta- 
tute, all  its  purposes  might  be  avoided  with  the 
greatest  facility. 

But,  independently  of  the  objection  under 
the  statute  of  Eliz.,  it  appears  that  this  agree- 
ment was  never  signed  by  the  defendant.  In 
case,  therefore,  the  creditors  should  sue  upon 
it,  they  would  be  met  by  the  preliminary  ob- 
jection, that  a  contract  for  the  profits  of  a 
living  to  be  psdd  over  to  a  trustee  or  receiver,  was 
a  contract  "  for  an  interest  in  or  concerning 
lands^  tenements,  or  hereditaments,"  and  that 
no  action  would  lie  upon  it,  as  it  "  had  not  been 
signed  by  the  defendant,  or  by  any  person 
thereimto  by  him  lawfully  authorized."  We 
think,  upon  this  ground  also,  the  agreement 
for  composition  is  not  of  such  a  description  as 
can  be  held  a  bar  to  the  present  action.  For 
L  3 
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the  principle  ob  wbick  fuch  an  agreement  is 
hela  to  uperate  as  an  answer  to  an  action  by  a 
creditor  who  has  come  into  it,  is,  that  there 
has  been  a  substitution  of  a  new  agreement, 
by  mutual  consent,  and  on  good  consideration, 
in  the  stead  or  place  of  the  old  contract.  This 
is  the  point  established  by  the  case  of  GwhI  y. 
Cheetman,  *2  B.  &  Adol.  328,  to  which  we  en- 
tirely  accede.  The  new  or  substituted  agree- 
ment must,  therefore,  of  necessity,  be  one 
which  is  legal  and  valid;  or  the  whole  ground 
on  which  the  release  of  the  former  contract 
depends,  is  destroyed.  Inasmuch,  however, 
as  the  agreement  in  question  is  liable  to  the 
objections  above  adverted  to,  we  think  it  fails 
as  a  composition  that  can  be  enforced  at  law. 
Rule  absolute  for  entering  a  verdict  for 
plaintiff  for  ^^.-^Alclan  v.  Hvpkius,  Clk,  1 
Bing.  99. 


REVIEW. 

Practical  Precedents  in  Pleading,  prepared 
in  accordance  with  the  recent  Rules  and 
Statutes ;  with  Explanatory  Notes  and 
Practical  Directions,  and  Preliminary 
Remarks  upon  the  Effect  and  Application 
of  the  late  Rules  in  Pleading .  By  C I  larles 
Petersdorff,  Esq.  of  the  Inner  Temple, 
Barrister  at  Law.     A.  Maxwell. 

Mu€R  misunderstanding  exists  on  the  sub- 
ject of  Special  Pleading  in  general,  and  the 
alterations  which  have  taken  place  under 
the  new  Rules  of  Hilary  Term,-  1834. 
The  science  of  pleading,  "  says  Mr.  Peters- 
dorff,  (pref.  p.  iv.)  has  been  for  centuries 
distudguished  for  its  scholastic  logic,  its  ad- 
mirable distribution  of  the  most  intricate 
and  varied  facts,  its  masterly  separation  of 
non-essential  matter  from  material  detaUs, 
its  presenting  reasons  and  giving  arguments 
in  its  adroit  combination  of  circumstances, 
its  excluding  inferences  without  giving  them 
a  direct  negative,  and  its  making  each  new 
fact  a  sustaining  adjunct  to  puriicul^ors  an- 
tecedently disclosed." 

This  is  high  praise,  but  is  by  no  means 
.overcharged ;  for  we  think  that  very  emi- 
nent powers  are  neceasary  to  the  perform- 
'ance  of  the  duties  of  a  skilful  special 
pleader ;  ahd  we  cannot  better  remind  our 
readers  of  the  important  nature  of  tlie^m- 
ciples  of  pleading  (which  remain  unaltered) 
than  in  the  words  of  Mr.  Petersdorff's  in- 
troduction. 

"  In  the  application  of  these  rules,  it  must 
constantly  be  bume  in  mind  by  the  student 
and  practitioner,  that  the  science  of  special 
pleadini^  mainly  consists  in  the  appropriate 
delineation  oifucta  upon  the  record,  as  contra- 
distinguished  from  a  statement  of  arguments. 


legal  deductions,  or  the  dontemplaled  endencr 
and  the  disclosure  of  those  facts  in  such  a 
manner  as  the  affirmative  allegations  and 
counter  averments  of  the  litigant  parties  uiuy 
be  deduced,  as  speedily  as  is  consistent  with 
the  requisite  precision,  to  a  single,  certain, 
and  material  point  or  issue.  In  die  recent 
rules  the  accomplishment  of  this  object  has 
been  sedulously  observed  rind  the  application 
of  pleading  to  any  other  less  desirable  end  ade- 
quately repressed  l)y  the  infliction  of  exem- 
plary costs.  Pleadings  being,  therefore,  the 
reciprocal  representattun  of  the  plaintiff's  and 
defeadant's  ease  before  the  i/ourt  and  Jory, 
it  was  and  still  is  necessary  that  the  statement 
should  accurately  correspond  with  the  facts 
proposed  to  he  established  in  evidence. 
Without  an  adherence  to  this  identity  between 
the  facts  proved  and  the  description  of  them  on 
the  record,  the  parlies  would  be  destitute  of 
all  information  as  to  the  nature  of  the  charge 
or  defence  they  are  to  encounter  upon  the 
trial  of  the  cause.  The  necessity,  however,  of 
this  exact  concurrence  between  the  circum- 
stances disclosed  in  the  pleadings,  and-  those 
sustained  by  proofs,  was  for  centuries  (with 
occasional  deviations)  so  rigidly  insisted  upon, 
that  the  otherwise  undisputed  rights  of  suitors 
were  not  un^re(|uently  sacrificed ;  and  some- 
times carried  to  an  extent  that  exceeded  the 
limits  for  which  the  doctrine  as  to  variances 
(as  these  discrepancies  between  the  reeord 
and  facts  proved  is  called)  was  originally  es- 
tahlished.  Its  principal  object  being  to  prevent 
sfirprise,  and  to  secure  a  sufficiently  explicit 
ami  intelligible  mutual  statement  between  the 
parties,  as  would  enable  them  to  come  into 
(^ourt  adeqtiately  prepared  to  investigate  the 
matters  in  litigation,  and  not  to  obtain  a  re- 
semblance between  the  facts  detailed  on  the 
reeord  and  those  proved  upon  the  trial,  so  ex- 
act that  a  mtcroscopie  examination  could  not 
detect  the  smallest  incongruity.  The  ocea» 
sional  perversion  of  the  rules  respeciin«( 
variances  compelled  suitors  to  resort  to  a  mnl- 
tiplication  of  counts  and  pleas.  Prudence 
rendered  it  incumbent  upon  them  to  state 
their  complaints  or  answers  in  all  the  form^ 
and  varied  combinations  ingenuity  could  de- 
vise ,or  subtle  reasoning  shew  were  colourably 
distinguishable.  The  g^reat,  vet  often  under 
the  circumstances  justifiable,  length  of  plead- 
ings thus  occasioned,  compelled  the  legislature, 
by  the  statute  9  Geo.  4.  c.  15,  and  bv  the  more 
extensive  provisions  of  the  3  &  4  W.  4,  c.  42, 
to  give  power  to  a  Judge  to  amend  the  mis- 
statement of  facts  on  the  pleadings  of  cither 
party,  at  any  time  before  or  pending  a  trial, 
upon  equitable  eonditions.  And  the  new 
rules,  in  o^de^  to  give  fall  effect  to  these 
enactments,  have  prohibited  the  continuance  of 
the  practice  of  inaertrnf  several  counts  and 
pleas,  and  confine  the  htigant  parties  to  one 
correct  representation  of  the  demand,  or  grie- 
vance, or  denial,  or  discharge,  or  avoidance, 
of  the  obligation  sought  to  be  imposed,  unless 
a  distinct  subject  matter  of  complaint,  or  dis- 
tinct ground  of  answer  or  defence,  is  intended 
to  be  established  in  respect  of  each.'' 
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.  The  conseqQeneet  of  not  compljtuig  with 
tli6  New  Rules  are  stated  by  Mr.  Petersdoiff 
«s  follows :  ~ 

*'  If  too  many  eonats  be  inserted  in  a  de- 
«lanitioa,  or  too  many  ploas  be  pleaded,  a 
Jodji^e  may  order  the  saperfluons  ones  to  be 
atmck  out,  with  costs.  If  no  application  to 
strike  omt  be  made,  the  party  who  fails  in 
proving  such  counts  or  pleas  shall  pajr  the  op> 
pooent  the  cosu  incurred  by  such  issues ;  but 
if  after  appKcation  to  strike  out  they  be  re- 
tained at  luch  party's  request,  who  ultinistel? 
laila  to  establish  them,  the  Judj^e  may  certify, 
and  depriee  nek  party  ^  ^^  eoiteu/the  Uieei 

**  Improperly  intttulinpr,  introdocinfc  a  veone 
la  the  body  where  not  matter  of  local  descrip» 
tkm-^insertinjf  aeiionem  non^  preeimii  mtn^  or 
prm§er  uf  juHf^mtnU  where  not  necessary — 
farm  grounds  for  a  summary  applicHtion  to  the 
Court  or  a  J  udge ;  but  if  no  signature  of  coun- 
sel be  attached  where  essential,  or  oMler  to 
plead  se? eral  pleas  when  requisite  be  dbtained, 
jodf  aent  may  be  signed  as  for  want  of  plea." 

The  design  of  the  present  work  may  be 
best  collected  from  the  author's  own  state- 
ment. 

^The  Collection  of  Precedents  in  Tleading 
now  offered  to  the  Htudent  and  practitioner 
conpn>«es  all  the  ordinary  variety  (if  ftif  niS  fn 
auils  of  frequent  occurrence ;  and  the  ma- 
ferids  have  btoeik  selected  rather  with  the  de- 
siign  of  supplying  precedents  xA  acknowledged 
ami  difily  utility  thun  forms  of  n Tery  teihnical  or 
complex  character.  WheA  pleadings  of  the 
hKHer  description  are  reqtjired,  recourse  must 
n<^MSr9f  DC  had  to  the  more  voluminous 
puMSckfiOns,  fas  Mr.  Chitty's  invaluable  work 
on  PleikHng,'  6r  Wentworth's  Precedents,  or 
the  Ancient  Entries,)  Xki  MS.  collections^  and 
to  those  members  of  the  profession  who,  from 
edocatipn,  and  knowledge  of  the  principles  «of 
the  science  of  special  pleading,  and  ex- 
perience  in  drai^ng,  can  enable  them  to  pre- 
pare pleadings  without  the  assistance  of  printed 
forms  6r  precedents  cloSi^Iy  resembling  the 
paithcalar  circumstances  intended  to  be  made 
the  subject  of  judicial  controversy. 

''in  the  compilation  of  the  work  no  incon- 
sidiirable  care  has  been  bestowed  and  anxiety 
endured.  The  forms  have  been  settled  with  a 
rigid  adherence  to  the  vduable  examples  given 
m  the  Rules  of  H.  T.  2  W.  4,  lind  the  princi- 
pfes  inciifcated  by  those  of  H.  T.  4  W.  4 ;  and 
iter  reasonable  opportunity  of  rejecting  verbal 
MuMandes,  grammatical  improprieties,  or 
etcltfcfiilg  superfluous  allegations,  has  been 
permltiM  to  escape." 

Mr.  Pelendorff  has  added  notes  to  aioet 
<)fthe  precedents,  in  which  he  explains  the 
application  of  the  forms,  and  states  such 
particukA  as  may  assist  in  converting  them 
inio' pracdcal  drafts.  The  forms  are  very 
aonciie,  aa^  diaiilay  great  labour  and  atten- 


tion ;  but,  as  the  author  acknowfedgea,  l^ey 
will  not  supersede  the  more  voluminoiu 
collections. 


PRACTICAL  NOTES. 


We  have  beeA  f!Avou^ed  with  the  following 
Notes  of  some  Points  of  Practice  decided  in 
the  Court  of  Exchequer  last  Michaelmas 
Term,  on  the  ac(:ur}i^y  of  which  our  readers 
may  rely. 

DOUBLE   PLBA. — TIMB  TO    PLEAD. 

On  the  Slst  October  an  order  was  obtained 
for  a  week's  time  to  plead  ;  on  the  3d  Nov. 
an  order  for  particulars  of  demaml;  on  the 
7th  the  particulArs  were  delivered  at  eight  iu 
the  evening ;  on  the  8ih  a  summons  for  fur- 
ther time'  wai  taken  out  (though  the  time 
under  Che  first  order  had  not  expired),  but  a 
consent  was  refused.  On  the  8th  a  double 
plea  was  delivered  without  obuining  a  rule  to 
plead  several  matters  i  on  the  10th  judgment 
wss  signed.  ...  , 

The  Court  held  that  the  General  Issue  and 
Statute  of  Limitiitions,  concluding  with  a  veri- 
fication, require  a  nde  to  plead  several  ma^ 
ters  and  the  Digiiature  of  counsel*  and  re- 
fused to  «et  sside  the  judgment  an  that  ground. 
But  bein?  referred  to  the  case  of  PepperweU 
V.  Burreti,  2  Dowl,  P.  C.  67*1,  took  time  to 
consider.  Excheq.,  22  Nov.,  18d4.  ChiliuA 
ioT  the  nlaintiff. 

1lie  Court  subsequently  gave  judgment,  de- 
ciding, that  although  the  plea  was  a  nullity,  the 
plaintiff  was  not  warranted  iu  signing  ludg- 
raent  before  the  time  for  pleading  had  ex- 
pif^.     Afatker  v.  Biil'mg,  Nov.  25,  1834. 

See  EfieMg&r  v.  Hofftnnn,  2  €.••&  J.  140, 
edntra^  which  is  now  overraied  by  the  above 
decision. 

[A  letter  from,  a  correspondent,  p.  12o, 
staled  some  of  the  particulars  of  the  above 
case.] 

WITNESSES  EXPENSES. 

Mr.  PUty  in  person,  moved  to  review  Master 
Collett's  taxation ;  and  the  Court  granted  the 
rule,  because  one  guinea  pjrir  day  had  been 
^owed  to  Mr.  Coclell  (a  clerk  in  Somerset- 
botfse,  and  editor  of  the  Law  List),  for  several 
days'  attendance  as  a  witness.  The  Court  said, 
that  as  a  public  ofEcer,  he  ought  not  to  have 
been  paid  store  than  one  guinea  in  the  whole. 
Pitt  m». Excheq.  3d  Nov.,  1834. 

HAIb. 

Exception  entered  because  the  affidavit  of 
the  bail  stated  they  were  *' possessed"  of,  &c. 

On  the  justification^  Richards  produced  a 
fresh  affidavit,  stating  the  bail  "  to  be  worth," 
&c. ;  and  the  Court  permitted  the  justification 
on  this  new  affidavit,  without  costs  on  either 
side.    Jnon.    Excheq.  3d  tfov.  1834. 
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STAMP  DUTY  ON  ASSIGNMENTS 
OF  MORTGAGES. 


This  being  still  vewata  questio,  some  thinking 
that  every  transfer  of  mortgage,  whether  a 
further  sum  be  added  or  not,  is  subject  to  the 
duty  1/.  \5s,,  and  by  consequence  to  the  pro- 

gressive  duty  of  I/.  5^.  besides  the  qH  valorem 
ntj  when  a  further  sum  is  added ;  it  seems 
desirable  to  ascertain  the  preponderance  of 
professional  opinion  on  this  point,  by  which  the 
practitioner  may  perhaps  be  safely  governed  ; 
to  which  end  allow  me  to  set  out  the  words  of 
the  statute,  and  to  subjoin  the  opinion  of  an 
eminent  conveyancer,  with  an  observation  of 
my  own,  and  to  invite  the  opinions  of  your 
readers,  whether  the  ad  valorem  duty  be  alone 
chargeable  when  a  further  sum  is  added,  or  the 
I/.  I5#.  be  as  well  in  that  case  as  when  there  is 
no  addition^  also  chargeable ;  and  what  must 
be  the  progressive  duty  in  the  one  case,  and 
the  other — and  further,  in  case  of  the  transfer 
of  a  mortgage  in  fee,  where  a  bargain  and  sale 
or  lease  for  a  year  is  used,  (and  which  bv  55 
Geo.  d»  c.  184,  schedule  1558,  is  chargea  ac- 
cording to  the  amount  of  consideration  money 
expressed  in  the  release),  what  is  the  duty 
chargeable,  1st.  in  case  of  a  transfer  without 
further  sum  added ;  and  next,  in  case  a  fur- 
ther sum  being  added,  it  do  not  amount  to 
150/.? 

By  55  Geo.  3,  c.  184,  schedule  page  1589, 
on  a  transfer  of  mortgage,  provided  no  further 
sum  was  added,  the  duty  was  I/.  15^.,  progres- 
sive 1/.  5s. ;  and  in  all  other  cases  a  transfer 
was  charged  as  an  ori^nal  mortgage.  By  3 
Geo.  4,  c.  117,  entitled  "  an  Act  to  reduce  the 
stamp  duties  on  reconveyances  of  mortgages 
and  in  certain  other  cases,"  the  former  duties 
were  repealed,  and  "  instead  "  thereof  the  fol- 
lowing are  imposed;  upon  any  transfer  of 
mortgage,  provided  no  further  sum  be  added 
to  the  principal  already  secured,  1/.  15^.,  pro- 
gressive \L5s,  And  if  wiy  further  sum  be 
aided,  the  ad  valorem  duty  on  mortgages  pay- 
able under  the  said  act  (55  Geo  3),  shaU  be 
charged  only  in  respect  of  such  further  money. 

It  appears  from  the  title  of  3  Geo.  4,  that 
the  intention  was  to  reduce  the  stamp  duties  in 
all  the  cases  adverted  to;  and  it  could  not  have 
been  contemplated  that  in  any  case  the  act 
would  operate  to  increase  tliem :  but  if  it 
should  be  held  that  the  1/.  15«.  is  cumulative, 
it  would  follow  that  on  every  transfer  of  mort- 
{^age  where  a  further  sum  is  added  not  exceed- 
mg  with  the  original  sum  2(X)/.,  the  duty  will 
be  higher  than  on  an  original  mortgage  for  the 
tfame  sum. 

Examples  of  increase:  original  mortgage 
for  50/.,  further  sum  added  ^/.,  stamps  1/. 
15«.  for  assignment,  and  1/.  ad  valorem,  total 
2/.  15*. ;  whilst  an  original  mortgage  for  100/. 
is  but  1/.  10^. 

Original  mortgage  for  100/.,  further  sum 
added  50/.,  stamps  1/.  15*.  and  1/.,  total  21.  \bs. 
for  150/.  only ;  whilst  an  original  mortgage  to 
the  amount  of  200/.  is  but  21. 

To  avoid  this  I  know  it  is  the  practice  of 


several  of  my  friends,  in  these  latter  casec,  to 
disregard  the  assignment  stamp,  and  to  take 
the  stamp  as  for  an  original  mortgage  for  the 
entire  sum  secured  by  the  transfer ;  but  besides 
that  this  saddles  the  mortgagor  with  a  greater 
expense  than  is  necessary,  if  the  true  construc- 
tion be  in  favor  of  reduction,  it  does  not  satisfy 
the  law  if  it  be  in  fiEivor  of  increase  ;  so  that  in 
passing  by  one  difficulty  we  certainly  encoua- 
ter  another. 
The  following  is  the  opinion  referred  to  :-— 
"  The  2nd.  section  of  the  new  stamp  act  3 
G.  4,  c.  117,  is  ambiguously  framed,  and  it  has 
always  appeared  to  me  probable  that  the  legis- 
lature, (or  rather  the  framer  of  the  act)  meant 
the  transfer  duty  to  be  paid  in  every  case  of  a 
transfer,  and  the  ad  valorem  duty  in  each  case 
of  a  further  sum  being  advanced,  in  respect  of 
such  further  sum;  but  thb  is  not  the  con- 
struction which  the  Stamp  CommissionerB 
have  put  on  the  clause,  for  they  construe  it 
according  to  the  strict  letter,  which  certaioly 
is,  that  a  transfer  duty  is  only  to  be  paid 
where,  (or  provided)  no  further  sum  be  advan- 
ced ;  but  if  a  further  sum  he  advanced,  then  the 
mortgage  ad  valorem  duty  must  be  paid  in  respect 
of  such  further  sum,  but  no  transfer  duty.  In 
truth,  the  deed  must  have  the  same  stamp  as  if 
it  had  been  an  original  mortgage  deed  for  the 
further  sum  only,  without  at  all  considering 
the  transfer.  Such  is  undoubtedly  the  strict 
meaning  of  the  letter  or  words  of  the  section ; 
and  as  the  Commissioners  have  sanctioned  this 
construction,  and  the  Courts  are  inclined  to 
construe  the  Stamp  Act  mildly,  I  consider  that 
deeds  stamped  according  to  this  construc- 
tion are  safe ;  and  therefore  that  the  present 
deed  may  be  pronounced  validly  stamped. 
There  is  however  a  mode  of  avoiding  the  point, 
viz.  by  simply  taking  a  transfer  of  the  old 
mortgage  witllout  any  further  sum,  and  then  a 
separate  deed  of  further  charge  for  the  further 
sum.  However,  considering  the  number  of 
mortgages  which  have  been  stamped  under  the 
sanction  of  the  Commissioners'  construction, 
and  which  is  also  the  short  literal  construction, 
a  deed  so  stamped  may  be  now  I  think  acted 
upon  with  confidence. 

"J.  P.  Inner  Temple.  Sept.  26,  1834.»* 
With  becoming  deference,  however,  I  can- 
not see  the  reason  for  advising  separate  deeds; 
for  by  having  both  stamps,  or  the  amount 
thereof,  on  one  and  the  same  deed,  the  doubt, 
if  it  exist,  is  equally  obviated.  But  this  is  no 
answer  to  the  mortgagor's  query,  "How  much 
am  I  obliged  to  pay  ?"  it  is  not  satisfactory  to 
hiin  to  be  told,  "  you  must  probably  pay  too 
much,  to  guard  against  paying  too  little :"  and 
the  indolence  with  which  a  difficulty  of  this 
kind  is  sometimes  evaded,  and  in  cases  of  still 
higher  consideration,  cannot  be  sufficiently 
deprecated.  It  certainly  behoves  the  profes- 
sion an  a  body  to  settle  and  determine  on  a 
uniform  practice,  and  in  all  cases  of  doubt  to 
incline  favorably  to  their  clients'  pockets,  con- 
sistently with  the  best  construction  of  a  statute, 
and  to  act  fearlessly  on  it,  fully  relying  that 
the  courts  of  law,  especially  as  now  composed, 
would,  in  the  event  of  a  decision  being  de« 
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nooded^  not  only  be  influenced  bj  the  most 
Uberal  consideration,  but  consider  themselves 
bound  by  the  general  practice ;  and  whenever 
a  doubt  exists,  particularly  on  a  revenue 
itatote,  give  the  subject  the  benefit  of  such 
doubt. 

J.  A.  M. 


CHARACTER  OF  THE  OLD  RE- 
PORTERS. 

[Concluded  from  p.  13d.] 

Wb  conclude  the  extracts  from  Mr.  Ram's 
"  Science  of  Legal  Judgment,"  on  the  charac- 
ter of  the  early  Reporters. 

Keble. — Chief  Justice  WiUes  mentions  Keble 
as  a  reporter  who  "  seldom  enlightens  any 
thing."  Lord  Mansfield  and  Lord  Kenyon 
style  him,  '*  a  bad  reporter/*  Counsel  having 
relied  on  a  case  in  3  Keble,  Ashhurst,  J.,  ob- 
served,— "  This  book  does  not  stand  in  the 
highest  degree  of  authority  in  general ;  and  I 
do  not  think  the  intrinsic  merit  of  the  report 
itself  of  this  case  will  add  much  to  its  autho- 
rity." And,  on  the  same  occasion.  Lord  Ken- 
yon 8ud, — "  As  to  the  case  cited  from  3  Keble, 
my  brother  Ashhurst  has  already  observed,  that 
that  reporter  is  not  always  accurate ;  and  if 
any  instance  were  wanting  to  warrant  the  ob- 
servation, the  case  referred  to  would  prove  it ; 
liecause  he  there  referred  to  another  case  of 
his  own  reporting,  as  of  the  preceding  term, 
which  is  not  there  to  be  found. 

Leeinz, — Of  him  Lord  Mansfield  says, — 
"  Lerinz  is  a  much  better  reporter  than  Keble." 
And  where  a  cited  case  was  reported  by  both. 
Lord  Kenyon  observed,  — "  The  case  cited 
from  Levinz  is  entitled  to  greater  considera- 
tion than  that  in  Keble,  who  was  a  bad  re- 
porter." The  same  superiority  Lord  Mansfield 
seems  to  have  assigned  to  Levinz,  with  refer- 
ence to  another  case  reported  by  him  and  also 
by  Keble. 

Moseig. — In  a  cause  in  the  King's  Bench, 
counsel  relied  on  a  case  that  he  cited  from 
these  reports,  "  which  book.  Lord  Mansfield 
told  him,  he  should  not  have  quoted."  In 
another  cause,  counsel  having  cited  a  case 
from  the  same  reports,  Thompson,  B.  observ- 
ed,—"As  to  the  case  in  Mosely,  the  authority 
of  that  book  is  very  smalL"  Another,  and  more 
favourable,  opinion  of  these  reports  remains, 
however,  to  be  shewn, — an  opinion  that  will 
probably  be  considered  to  give  preponderance 
to  an  advantageous  judgmeac  of  them.  Lord 
£Mon  having  mentioneSl  •  case  there,  takes 
occasion  to  state, — '*  In  speaking  of  the  book 
in  which  this  case  of  ^.  v.  S.  is  to  be  found,  I 
wish  to  make  one  other  observation.  That 
book  has  been  brought  into  some  disrepute  by 
a  saying  of  Lord  Mansfield's,  that  no  man 
shonld  cite  Mosely.  I  myself  think  very  dif- 
ferently from  Lord  Mansfield  on  that  subject, 
having  always  considered  Mosely's  Reports  as 


a  book  possessing  a  very  considerable  degree 
of  accuracy."  And,  according  to  another  re- 
port of  the  case  in  which  this  passage  is  found. 
Lord  Eldon  observed,  that  "  although  Lord 
Mansfield  has  said  that  Mosely  ought  not  to  be 
cited,  there  are  cases  of  great  consequence  in 
those  reports." 

Nw. — His  reports  being  mentioned  byBul- 
ler,  J.,  this  learned  Judge  adds, — "  But  that 
book  has  always  been  considered  as  a  bad 
authority.  A  reason  for  this  is  assigned  by 
Twisden,  J.,  when,  "  for  the  case  in  Noy's  Re- 
ports, 23,"  he  said,  "  he  wholly  rejected  that 
authority;  for  it  was  but  an  abridgment  of 
cases  by  Serjeant  Size,  who,  when  he  was  a 
student,  borrowed  Noy's  Reports,  and  abridged 
them  for  his  own  use.  Another  account  of  the 
same  opinion  is, — **  Noy,  23,  I  wholly  reject, 
as  only  an  abridgment  of  cases  per  Serjeant 
Says,  when  a  student." 

Roile. — Of  a  case  reported  by  both  Rolle 
and  Palmar,  Lord  Parker,  C.  J.,  prefers  the 
report  by  Rolle,  observing, — "  I  have  looked 
into  the  case  of  S.  v.  M.  m  Palm.  100,  and  2 
Roll.  Rep.  16(),  189,  which  Rolle  never  tran- 
scribed into  his  abridgment.  He  being  at  that 
time  the  experter  reporter,  has  given  the  full- 
est account,  and  is  cniefly  to  be  regarded.  For 
that  case  is  17  Jac.  1,  and  Palmer  was  not  At- 
torney General  till  King  Charles  the  Second's 
restoration  (I  Sid.  465),  and  must  be  very 
young  when  that  case  was  adjudged. 

Saikeid.  —  Lord  Hardwicke,  mentioning  a 
case  in  3  Salkeld,  parenthetically  says, — 
"  (which  by  the  by  is  a  book  of  no  authority, 
though  the  two  first  volumes  are)." 

Sttundert. — Of  him,  Yates,  J.,  says,— 
''Saunders  was  much  the  most  accurate  of 
the  reporters  of  his  time."  And  Lord  Eldon, 
in  the  year  1799,  speaks  of  the  same  reports, 
as  '*that  excellent  book,  the  Reports  of 
Saunders,  made  more  exceUent  by  a  late 
edition." 

Strange. — Referring  to  a  case  reported  by 
him,  Sir  A.  Hart  states, — "  Although  Strange 
is  not  a  book  we  can  place  much  confidence 
in,  yet,  in  this  particular  instance,  it  appears 
to  be  a  very  able  and  sound  judgment,  and  well 
reported." 

fFiUiatM.^-^ir,  R.  P.  Arden,  citing  a  case, 
says, — "  It  is  most  accurately  reported,  as  most 
of  the  cases  are,  in  Peere  Williams." 

fTinch. — Of  his  reports  Lord  Kenyon  states, 
— **The  cases  in  Winch  are  in  general  well  re- 
ported; but  in  the  preface  to  Benloe's  and 
Dalison's  Reports  it  seems  as  if  those  were  not 
really  the  reports  of  Sir  H.  Winch ;  for  it  is 
there  said,  '  the  book  called  Winch's  Reports, 
but  improperi]^  enough  ascribed  to  that  learned 
judge.'  And  indeed  it  appears  that  several  of 
the  cases  in  tliat  book  were  decided  after  Sir 
H.  Winch's  death." 

Brown's  Reports,  Mr.  Ram  notices  as  fol- 
lows : 

Brown, — On  counsel  mentioning  a  case  in 
Brown's  Chancery  Reports,  Sir  L.  Shadwell 
observed,  it  is  "one  of  the  cases  in  Brown, 
upon  wUch  no  reliance  can  be  placed,  with 
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!Ct$^Xo  th«  aU^nMHi.  **The  Yalue  of 
Brown's  Reportt,  it  nawr  be  noticed,  ie  irreatlf 
Au^meDted  by  the  correctiont  and  additioiifi 
made  thereto,  by  Mr.  Belt  and  Mr.  Bdeo^  in 
their  editions  of  that  work/'    4  Sim.  17«i. 

)3arrow  is  thud  described : 

Bnrt4uf  --^Wheo  Burrow  reports  a  ea#e»  in 
which  the  Court  returaed  a  certificate  to  the 
Court  of  Chancery,  but  did  not  publicly  give 
the  reasons  of  their  opinion,  full  reliance  may 
be  placed  on  his  stsAement  of  that  opinion,  and 
on  the  fprounds  of  it,  as  supposed  by  hinip  For, 
speakinK  of  such  a ca^e,  Hullcr,  J.«  says,  tliat 
Burrow  '*  certaioly  had  the  hiKli  *st  a«t«  stauce 
in  stating  what  he  calls  the  probable  grouuHs 
of  the  judgment  ;^'  and  that  assiiftatMre  is  ex- 
plained by  the  same  learned  judge,  when  on  a 
former  occasion,  citing  the  same  ca«e,  he  said, 
— '<  It  has  beeu  openly  acknowledged  by  lA>rd 
^MaUvield,  and  I  have  had  repeated  opportuni- 
ties  of  hearing  it  from  him  in  private,  that  he 
ba4  given  to  8ir  J.  Burrow  his  own  a<»te  and 
o^ifiioU  of  a  c'aae,  which  he  could  not  deliver 
.publiely  in  Court ;  for  it  w»s  not  at  that  time 
the  practice  of  this  Court  |^K  B.]  to  give  their 
.opiiiiotts  helre  in  cases  which  eauie  from  the 
Cuurt  of  Chancery." 

In  addition  to  these  reports  bearing  the 
tfftib^  of  th«  Reporter,  there  Are  various  coUec*. 
lions  of  cAscs  published  anouymou^ly,  of  which 
tha  following  judicial  remarka  huve  boeii  accu- 
ftMy  gathered  by  Mr.  Ram : 

-  Orm'g  in  Chttnc&ry. — Lord  Manners,  expres- 
aing  his  d  ssatisfaction  with  a  case  in  the  first 
volunhe,  says,  — "  It  comes  from  a  Itook  of  very 
doubiful  authority."  And  on  Lord  Eldon 
'  meu^miili^  in  the  House  of  Lords  the  propri- 
etf  that  the  Rcgistrar't^  l>ook  shoukl  lie  Search- 
ea  for  a  particular  case  in  the  second  volume, 
Lofrd  Redesdole  concurred  by  saving. — **  Yes ; 
§uif  the  Chandery  Cases  are  very  lucorreft." 

Af^fhrn  CaseM  m  Lmo  nnH  Eymip, — Wilmot, 
J.f  citing  a  case  id  the  first  part  or  volume  of 
Ifatse  Reports,  observes, — *'Tha»  case  is  re- 
ported in  Modern  Cases  in  Law  and  K<)uity ; 
out  it  is  totally  mistaken  thei*^,  as  indeed  are 
nine  cases  of  ten  in  that  book." 

Pfficedenfs  in  Chnrnvetp  —Lord  Loughbo- 
rough name<  these  reports,  "  •  book  vf  con- 
siderable authority."  I^ur  mentioning  a  case 
iber^f  Which  he  found  to  be  "  totally  mb-re 
ported,^'  and  lidverting  to  a  circumstance  con-' 
netted  with  it,  he  says,-^"  i  thought  it  right 
«o  metttion  this,  lest  that  cdse  being  found  in 
ti  hoefk  of  coneiderabld  authorltf  vii|^t  mis- 
Idted  again." 

S^ieet  Cnn^  in  Chtinvefy. — ^These  Reports 
Lord  Redesdale  calls,  "  a  book  of  no  gretiC 
outhority.^' 

Of  some  of  the  abridgments  of  Cases,  the 
foUowiog  obaehralions  have  beeu  collected  by 
the  author: 

Bfo&k^9AMdgmenL^Ht9A,  J.,  wHhxeCer'^ 


ence  to  n  remark  thiit  had  been  made  by 
Rooke,  J.,  says,— **'!  observe  mv  brother 
Rooke  seems  to  think,  that  what  is  laid  down 
by  l^rmtke  is  not  of  much  authority ;  but  I 
have  always  understood  that  the  abridgers  had 
access  to  the  records  themselves;  and  many 
cases,. that  appear  in  the  Year  Books  with  an 
Adjornatur,  are  laid  down  by  them  as  decided ; 
which  could  be  ouly  by  their  having  access  to 
the  records." 

HtHif*i  /thriiifitmrni  «/*  mttnp  Cti$ii  and 
ReMolutinnn  uf  the  Cummon  Lntr, — ^I'his  work. 
Lord  Kenyon  mentions,  was  published  under 
the  inspection  of  Sir  M.  Hale.  And  Graham, 
B.,  cads  It,  **  one  of  the  best  books  of  the  kind 
we  have  "  Twisdeu,  an  eminent  Judge  iu  the 
reiirn  of  Charles  II.,  with  reference  to  an 
<ipinicm  of  Rolle  that  hud  been  cited,  says,  ~ 
'*That  was  his  oiunion,  it  may  be,  when  he 
was  a  student.  \  ou  have  in  that  work  of  his 
a  common  place,  which  vou  stand  to6  much 
upon  1  value  him  where  ne  reports  judgments 
and  resolutions.  But  othenvise  it  is  nothing 
but  a  coUcctkiirof  Year  Books,  and  little 
things  noted  when  he  made  his  common  place 
books." 

ji  G^n^tti  /IhPiiiffmi'nt  nf  Caif  \n  £'7if»V|f.— 
The  following  observations  have  been  made  on 
the  two  volumes  of  this  Abridgment,  consid- 
ered as  a  work  containing  reports  of  cases. 
The  firiit  and  second  volumes  do  not,  it  will 
be  seen,  b^ar  the  same  character^  Tlie  first 
volume  Sir  R.  P.  Arden  designates  as  *'  a  very 
good  book."  Buller,  J.,  was  satisfied  of  the 
accuracy  of  a  report  of  a  case  there.  "  consid- 
ering the  attthonry  of  the  l)Ook  iu  which  th^tt 
case  is  ccmtatned."  Also  Eyre,  C.  J.,  con- 
cluded it  to  be  pntbable,  that  &  case  there  re- 
ported ivas  correctly  stated,  a^lr  T.  Plumer 
and  Lord  Manners  concur  iu  opinion,  that  the 
second  volume  is  a  book,  "certainlv,  of  no 
great  authority."  Lord  Eldon,  speaking  of  a 
case  reptirted  by  B^nardiston,  observes  in 
continuation, — "  The  casd  happens  to  be  re^ 
ported  likewise  in  another  booa  of  no  very 
nigh  character, — I  meAn  the  second  volume  of 
the  Equity  Case*  Abridged.  It  is  not  so  high 
in  character  as  the  fi'rst  volume  of  the  E4{uity 
Cases  Abridged."  A  testimony  favourable, 
however,  to  this  report  of  the  esse  his  Lord- 
,ship  elsewhere  offers  in  these  words  3 — ^"The 
,  casie  is  reported  in  the-  Equity  Cases  abridged, 
and  reported  from  a  valuable  manuscript, 
as  I  know,  from  having  had  the  assistance  of  a 
genuine  report  from  the  librarjf  of  Lord  Redes- 
dale." 2Sir  R.  P.  Arden,  relym|(  on  a  case  in 
the  second  volume,  and  which,  it  would  seem, 
he  supposed  to  be  reported,  and  not  merely 
abridged,  there,  says, — '*  Though  this  book  is 
not  a  book  of  the  first  authority,  I  must  lie 
guided  by  such  cases  as  stand  iu  point  there ; 
and  particular!]^  bv  a  case  which  contains  so 
much  sense,  as  induces  me  to  relv  upon  it,  in 
conjunction  with  the  other  authorities/* 
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COSTS. — UBN. 

A  »9iicitor  condaciinjf  snfernl  artmna  nuH 
iuHi  in  equiip,  fttrfMrdei  vhtt  atf  dfclnrrd 
entitied  in  the/^ndin  dispute,  in  theprin- 
cipai  suit  to  which  ihe  otktrr  suits  and  ac- 
tions have  relftfifin,  has  a  lien  fur  all  his 
costs  on  the  fund  rerovered ;  and  the  trustee 
thereof^  having  notice  of  the  claim,  is 
bound  to  pa^  it, 

Mr.  Kindersley  moved  to  dischar/fc  an  order 
made  by  the  Vice-Chancellor,  refusing  to  direct 
tbe  payraeat  of  costs  to  a  solicitor,  who  claimed 
them  under  the  foUowiiij^  circumstancet) : — 
He  had  beeo  concerned  for  penons  who  were 
jnrties  to  the  suit,  in  defendinic  for  them  an 
actioQ  at  law,  and  also  in  defending  another 
suit  iu  thi;i  Court,  each  of  them, — action 
and  suit — relatinj^  to  matters  ii^volved  in 
tlie  present  suit.  He  claimed,  therefore,  to 
have  a  lien  on  the  funds,  to  which  tlie  defen- 
diinU  were  dechtred  io  this  suk  to  he  entitled, 
for  the  amount  of  his  costs  g^enerally;  and  he 
l^iive  notice  of  such  claim  to  the  trustee  of  the 
fund  before  the  trustee  had  paid  over  to  the 
pitrties  their  respective  shares  thereof.  1  he 
trustee,  however,  paid  ovt  r  the  fund,  and  the 
niotifm  now  on  behalf  of  the  solicitor  wa.s  thai 
the  whole  of  the  costs  miicht  be  taxed  bv  the 
Master,  and  that  the  amount  which  should  be 
fottud  due  to  him,  mi^ht  be  paid  to  hiui  by  the 
trustee. 

Mr  Ldfiifd  opposed  the  motion,  and  con- 
tended on  tbe  part  of  the  trustee,  that  no  such 
liriL  M  the  {solicitor  claimed,  could  operate  as 
agtinst  him  (the  trustee);  and  that  eveu  if  it 
did  the  liru  cui  the  funds  in  this  particnjar 
suit,  did  not  extend  beyond  the  amount  of  the 
costs  which  had  been  incurred  respecting  the 
client's  share  in  thai  fund.  The  Yice-Chan- 
cellor  adopted  this  view  of  the  case,  and  his 
.  Honour's  decision  was  cousl.Htcut  with  former 
decisions  in  like  cases. 

The  Lord  Chuncelior  was  of  opinion  that  the 
solicitor  had  a  general  I'e/t  for  all  his  costs, 
and  that  the  trustee  having  notice  of  that  lien, 
and  of  tbe  claim,  was  bound  not  to  part  with 
the  money  in  his  hands  until  that  chiim  had 
been  satisfied.  He  therefore  ordered  the 
tiisation  of  the  bills,  with  a  view  to  payment 
being  made  by  the  trustee  of  so  much  as  the 
sulicitor  should  establish  to  be  due  to  him.  ^ 

Townsend  v.  Heed,  at  Westminster,  Nov. 
3dand-lth,  1834. 

TITMEB  OF  A  MILL. — MOI^US; 
Held  that  a  tnodus  in  deu  nf  Hfhes  tf  a 
neater  ctiTnmill  ancientljf  ttorhing  three 
pairt  of  stones  only,  to  trhich  two  pftirs  were 
recently  added  under  the  sttme  roof,  does 
not  cover  the  additional  stonen,  if  more 
stones  than  were  anciently  fixed  can  be 


worked  m  the  tame  time,  nnd  t%e  mfffs 
4fapacitf  ^grinding  thereby  incre^iteti. 

This  was  a  bill  for  an  account  of  tithes  of  a 
water- corn  mill ;  a  modus  was  pleaded.  It  was 
replied  that  the  modus  was  destroyed  by  reason 
of  the  addition  of  new  stones,  giving,  an  in- 
creased power  of  grinding  to  the  mill.  The 
question  to  which  the  arguments  of  counsel 
mainly  applied  was,  whether  the  modus  covered 
the  additional  stones. 

The  following  judgment  upon  that  question 
comprises  as  much  of  the  facts  and  arguments 
as  will  convey  a  sufficiently  clear  view  of  the 
case, and  of  tfie  point  decided. 

Lord  LrnMurst,  Chief  Baron. — The  plaintiff 
In  this  Mise  is  tbe  vicar  of  the  parish  of  HemeU 
Hempstead  iu  Hertfordshire ;  and  he  has  filed 
his  bill  for  an  account  of  tithes  of  part  of  a  mill 
there  situated.  It  appeared  that  anciently  the  mill 
was  worked  with  three  pairs  of  stones,  and  that 
two  additional  pairs  have  been  added.  A  mifdas 
has  been  iusi:»ted  on  by  the  defendant,  in  dis- 
charge of  the  claim  of  the  vicar ;  but  upon  the 
part  of  the  vicar  it  is  contended  that  this  modus 
only  extended  to  the  mill  in  its  ancient  state, 
ana  that  the  plaiutifiT  is  entitled  to  the  account 
in  respect  of  the  additional  stones  The  ques- 
tir»n  is,  whether  the  modus  covers  the  mill  in  its 
present  state,  independently  of  authoriries  and 
express  docibious :  I  shall  first  consider  the 
c<u»e  in  this  way : — The  modus  is  supposed  to  be 
founded  on  an  ancient  agreement;  but  the 
plaiiuitf  insists  that  it  was  discharged  an  mi  an- 
cient agreement ;  and  the  question  is,  whether 
that  discharge  applies  to  the  whole  of  the  inili 
in  its  present  form.  It  is  contended  for  the 
vicar,  that  it  does.  If  it  were  a  mf*dus  the  same 
principle  would  apply,  and  the  question  then 
would  be,  is  this  m/*ilus  evidence  of  an  ancient 
sigrcement^  if  so,  what  is  the  nature  of  ir,  an-d 
what  are  the  princinlesupoB  which  it  is  found* 
ed  i  Most  of  the  accision^  to  which  i  shall  re- 
fer are  cases  of  modna,  and  some  of  them  are 
similar  to  the  presenu  The  moHas  would  be 
evidence  of  an  ancient  agreement,  and  the 
question  would  be.  what  am  I  to  consider  as 
the  basis  of  that  agreement.  I  should  consider 
the  prima  rode  basis  of  it  to  be  the  power  and 
capacity  of  the  mills  to  grind  corn,  and  the 
measure  of  corn  ground  ;  and  that  would  de* 
pend  on  the  structure  of  the  mill,  and  on  the 
number  of  the  stones  used,  according  to  the 
simple  stnicture  ot  mills  in  ancient  times.  But 
it  is  unnecessary  to  resort  to  speculation  ;Jt  is 
safer  to  advert  to,  and  rely  upon,  authorities^ 
and  to  see  what  is  to  be  collected  from  them, 
with  ret^pcct  to  the  decision  to  be  pronounced 
in  this  case.*-'  llie  first  case  to  which  I  shall  re* 
fer,  is  the  case  in  Brown  low  and  GoldUorow^^ 
where  the  Court  is  stated  to  have  decided,  that 
if  you  have  but  one  pair  of  stones  in  your  t^\ 
and  pay  a  rate  for  fliem,  and  afterwards  put  on 
another  pair  of  stones,  new  tithes  must  then  be 
paid  in  kind.  It  has  Intea  very  properly  said^ 
that  although  ttiis  case  is  reported  iu  a  book  of 
some  authority,  yet  the  facts  are  not  stated,  and 
■  -  —  -    ■    -  -  -  -  »— ^ 

*  I  BrownlowandG.d2;  1  fiasf.  arid  1M^3. 
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it  does  not  appear  whether  it  U  aa  obiter  dictum 
or  a  decision.  If  is  an  anonymous  case,  and 
has  the  character  rather  of  a  loose  note  than  of 
a  report,  and  is  therefore  open  to  observation. 
But  if  what  the  Court  is  stated  to  ha?e  said  can 
be  called  a  decision,  it  is  one  in  point  here, 
and  it  is  immaterial  whether  it  was  a  mttdui  or 
a  mill  dtschar^red  in  the  original  agreement,  as 
an  ancient  mill.  In  opposition  to  this  case, 
there  is  cited  that  of  Gumble  v.  FalAimrham,^ 
referred  to  in  Eagle  and  Young*s  Tithes  Cases  as 
a  case  of  prohibition.  Gumblepleaded  a  modus 
of  2s,  6d,  for  a  water-mill ;  Falkingham,  the 
rector,  replied  that  as  to  the  water-mill,  an  ad- 
ditional power  of  new  stones  had  been  added, 
by  which  the  modus  was  destroyed.  Per  Curiam : 
"  the  modus  is  not  destroyed  by  a  new  pair  of 
stones."  Now  this  decision  seems  to  be  at  va- 
riance with  the  anonymous  case,  to  which  I 
have  referred  as  cited  in  Brownlow.  But  the 
parties  in  this  suit  have  exercised  considerable 
industry,  and  have  collected  the  real  facts  in 
that  case,  which  do  not  appear  to  be  at  all  at 
variance  with  the  dictum  in  Brownlow.  For  it 
came  out  on  suggestion,  and  what  was  stated 
by  the  Court  on  the  motion  for  prohibition,  that 
these  additional  facts  appeared;  the  depo- 
sitions  of  witnesses  were  Wore  the  Court,  and 
one  of  these  witnesses  deposed  that  '*  he  had 
known  the  mill  when  it  had  but  one  pair  of 
stones ;  that  he  remembered  the  laying  down 
of  the  other  pair  of  stones,  which  was  about 
thirty  years  previously ;  that  since  that,  al- 
though there  were  two  pair  of  stones  in  the 
mill,  only  one  pair  of  stones  was  used  at  a 
time,  ana  there  was  still  only  one  pair  of  stones, 
and  one  stream  and  one  water-wheel.  Thus, 
first  there  was  one  pair  of  stones,  and  although 
a  second  pair  was  added  for  convenience,  still 
the  mill  could  grind  only  with  one  pair  of 
stones  at  a  time.  Another  witness  said,  the 
mill  paid  2s,  Sd,  tithe;  that  there  were  two 
pair  of  stones  and  one  stream  and  one  water 
wheel  as  now;  but  he  said,  that  the  two  pairs  of 
•tones  could  not  be  worked  together;  that 
when  one  was  grinding  the  other  was  standing 
still."  It  does  not  appear  to  me  under  such 
circumstances,  where  there  was  a  modus  for 
one  pair  of  stones,  that  the  Court  could  decree 
an  account,  as  there  was  only  one  pair  of  stones 
worked  at  a  time.  Thus  the  case  of  Gumble 
▼.  Fnlkin^ham  stood,  and  when  these  facts  are 
known,  it  cannot  be  considered  at  variance 
with  the  other  case  referred  to.  There  is 
another  case  of  Goodtrin  v  JFortley^^  which 
was  a  bill  filed  by  the  rector  for  an  account  of 
the  tithes  of  Wortley  mill.  The  defence  set  up 
was  a  modus,  and  the  miller  filed  a  cross-bill  to 
establish  the  modus,  and  an  issue  was  directed 
which  was  in  these  words :  "Whether  the  sum  of 
2f.a  year  was  due  and  payable  in  lieu  and  satis- 
faction of  tithes  of  all  corn  ground  at  the  mill." 
A  trial  was  had,  the  jury  found  for  the  defeud- 


^  I  Carth.215;  1  Show.  284;  4  Mod.  45; 
lEa.  and  You.  571. 

e  2  Wood,  331 ;  Gwil.  715  ;  and  2  Ea.  and 
Yo.  33,  extracted  from  the  book  only,  no 
where  reported. 


ant  on  the  issue,  adding,  "  that  anciently  the 
mill  had  two  pair  of  stones,  but  another  ^air  of 
stones  had  been  added,  which  were  carried  on 
the  same  frame  and  wheel  as  the  others,  but 
that  the  wheel  could  only  work  two  pairs  of 
stones  *at  the  same  time."  The  case  coming 
on  upon  the  posiea  for  further  directions,  the 
bill  was  dismissed  with  costs ;  the  modus  was 
established.  This  case,  therefore,  falls  within 
the  same  principle  as  that  of  Gumble  v.  Fid- 
kingham,  where  an  additional  power  of  stones 
had  been  added,  but  they  could  only  work  at 
the  same  time  the  same  number  of  stones  as 
were  worked  by  the  mill  under  its  former  con- 
struction. These  canes  come  within  the  same 
principle,  and  do  not  appear  to  me  to  be  at  all 
at  variance  with  the  case  to  which  I  at  first  re- 
ferred. I  now  come  to  the  case  of  Talfpot  v. 
Mtiy^,  which  was  decided  by  Lord  Chancellor 
ffardwicke.  It  was  a  case  of  this  description : 
— ^There  was  a  mill,  that  is,  one  building,  and, 
as  I  collected,  one  water-wheel,  one  original 
moving  power,  and  three  mills  under  one 
roof;  one  was  a  corn-mill,  the  other  two 
were  fulling-mills,  and  all  were  moved  by  the 
same  power.  There  was  a  grist  wheel  for  the 
corn-mill,  and  fnlling-wheels  for  the  others. 
A  modtis  of  6s,  Sd  was  insisted  on  for  the 
mill.  The  Attorney-General  there  argued 
that  it  ancientW  was  a  fulling-mill ;  and  the 
corn -mill  and  fulling-mill  are  now  under  the 
same  roof,  and  the  modus  cannot  extend  to 
cover  a  new  erected  mill ;  for,  as  it  is  altered 
to  a  corn-mill,  it  must  pay  tithe  in  Icind.  The 
counsel  for  the  defendant  then  insisted  that  the 
modus  covered  the  mill,  let  the  engine  of  the 
inside  consist  of  wheels  or  of  stones,  and, 
therefore,  changing  the  working  part  made  no 
variation,  but  the  modus  would  stul  cover  it,  as 
it  was  a  mill,  though  of  a  different  kind,  and 
he  cited  a  case  from  Roll's  Abridgment,  where 
the  adding  new  stones  to  ancient  mills  did  not 
alter  or  destroy  the  modus,  where  the  stones 
were  under  the  same  roof,  And  worked  by  the 
same  power — to  which  effect  he  also  cited  the 
case  m  Carthew,  to  which  I  have  already  re- 
ferred. Lord  Hardwicke  said: — "I  will  con- 
sider these  as  two  new  com- mills,  but  under 
the  same  roof.  Suppose,  first,  an  ancient 
mill  under  a  building  worked  with  one  wheel, 
and  the  owner,  under  the  same  roof,  thinks 
proper  to  erect  two  new  wheels,  and  two  new 
stones,  I  am  of  opinion  that  that  is  to  all  in- 
tents and  purposes  two  mills,  and  he  cannot 
cover  them  with  the  same  modus.  You  might 
as  well  say  he  can  erect  another  mill  upon  the 
same  stream,  and  call  it  one  mill  "  The  effect, 
therefore,  of  this  decision  further  confirms  the 
dictum  in  Brownlow.  It  appears  to  me  that 
this  decision  is  strictly  in  point.  It  does  not 
rest  here,  because  there  is  a  subsequent  deci- 
sion in  which  all  these  cases  were  revised :  that 
was  the  case  of  Manbff  v.  Taylor,^  which 
came  before  Sir  PF,  Grant,  when  Master  of 
the  Rolls.  In  that  case  there  was  a  mill,  con- 
sisting originally  of  one  pair  of  stones  only,  to 

d  3  Atkins,  17- 
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which  Iwo  new  pairs  were  aftenvards  added. 
This  fact  >?as  insisted  upon  in  argument,  viz. 
(hat  in^addition  to  the  new  stones^  there  was  a 
new  power  added,  namely,  sails.  In  that  case 
the  Master  of  jhe  Rolls  decided  on  the  autho- 
rity of  Talbot  V.  Maff,  that  there  should  be  an 
acconnt  for  the  new  stones,  observing,  that  the 
cases  cited  were  not  easily  reconcilable.  But 
with  the  additional  facts  now  brought  before 
this  Court,  they  all  seem  easily  reconcilable. 
This  case  of  Manfty  v.  Taylor,  decided  by  the 
Master  of  the  Rolls,  on  the  authority  of  Talbot 
V.  May^  is  an  authority  in  point,  except  that,  in 
addition  to  the  new  stones,  there  was  an  addi- 
tional moving  power;  but  it  appears  from  the 
terms  of  the  decree,  that  nothing  was  insisted 
on  with  respect  to  this,  because  the  Master  of 
the  Rulls  directed  the  master  to  take  an  ac- 
count of  what  was  due  to  the  plaintiff  in  re- 
spect to  tithe  for  corn  ground  by  the  additional 
number  of  stones,  by  means  of  the  arms  or 
sails  in  the  circular  building  added  to  the  same 
mill ;  so  that  he  ordered  not  only  an  account 
to  be  taken  of  the  additional  power  given  to  it 
by  the  sails,  but  also  of  the  additional  quantity 
oi'com  ground  by  the  new  stones.  It  appears 
to  me,  therefore,  that  the  authorities  are  all  one 
way.  The  modus  for  mills,  consisting  origi- 
naUy  of  one  pair  of  stones,  does  not  cover, 
where  an  addition  of  stones  has  takei^  place, 
provided  the  mills  are  capable  of  working  at 
one  time  a  greater  number  of  stones  than  were 
originally  fixed.  With  this  qualification  all 
these  cases  are  reconcilable.  I  am  of  opinion, 
therefore,  that  there  ought  to  be  a  decree  for 
the  plaintiff. 

There  are  some  difficulties  in  the  way: — 
First,  there  is  a  doubt  whether  the  moving 
power  has  not  been  increased  by  the  alteration 
in  the  construction  of  the  water- works.  An- 
other question  then  arises,  which  does  not  ap- 
pear to  me  to  have  been  met  by  the  depositions. 
I  must  know  how  many  pair  of  stones  were 
working  at  one  time  in  the  mill  as  it  stood,  and 
how  many  can  work  in  it  now,  otherwise  I  cannot 
come  to  a  satisfactory  conclusion  upon  the  evi. 
dence,  and  I  therefore  must  direct  an  inquiry ; 
and  I  am  disposed  to  take  the  decree  in  Manhy 
T.  Taylor  as  the  ground-work  of  my  decree, 
directing  in  the  first  instance  an  inquiry  as  to 
whether  there  has  been  any  additional  power 
given  to  the  mill  by  any  variation  in  the  water, 
works  or  otherwise,  and  whether  there  has 
been  any  and  what  increase  in  the  number  of 
stones  capable  of  being  worked  at  the  same 
sime,  with  liberty  to  state  special  circum- 
stances. 

Mountain  v.  fFarren.  Sittings  at  Gray's  Inn 
Hall,  after  Trinity  Term,  1834. 


[Before  the  four  Judges.] 

FRAUD.-^TRL'STEB. — DEED. — INSOLVENT. 

A  memorandum  not  under  seal  cannot  vary 
the  effect  of  an  instrument  which  is  under 
teal;  but  a  party  will  not  be  allowed  the 


benefit  of  such  an  instrument  as  the  latter, 

unless  he  has  fulfilled  the  condition  on 

which  that  instrument  was  executed. 

This  was  an  application  for  leave  to  issue 

execution  against  the  defendant's   property, 

according  to  the    terms    of    an  agreement 

into  which  the  defendant  had  entered  with  the 

Etaintiff,  on  his  being  discharged  under  the 
lOrds'  Act.  It  appeared  that  the  defendant 
had  become  indebted  to  the  plaintiff  to  the 
amount  of  about  200/.  At  the  time  this  debt 
was  contracted  the  defendant  was  in  partner- 
ship with  a  person  named  Stringer  ;  from  him 
he  afterwaras  parted,  and  one  of  the  conditions 
of  their  separation  was  that  he  should  receive 
an  annuity  of  200/.  from  Stringer.  Fowle  (the 
defendant),  having  fallen  into  great  difficulties 
in  pecuniary  matters,  assigned  his  property 
real  and  personal  to  certain  trustees  for  the 
benefit  of  his  creditors.  Out  of  this  property 
was  excepted  the  before-mentioned  annuity, 
which  was  reserved  for  his  own  private  use. 
Wenham  (the  plaintiflf),did  not  sign  the  trust- 
deed,  but  afterwards  took  the  defendant  in 
execution  for  his  debt.  He  subsequently 
brought  the  defendant  up  under  the  compul- 
sory clauses  of  the  Lords'  Act,  in  order  to 
compel  an  assignment  of  the  annuity.  He 
however  objected  to  give  any  account  of  it. 

It  was  thought  by  the  judge  before  whom 
he  appeared,  that  as  he  had  not  signed  the 
trust-deed  the  defendant  was  bound  to  account 
for  the  annuity,  in  his  schedule.  Fowle  was 
ordered  to  execute  to  the  Master,  (Mr.  Chap* 
fAttn),  an  assignment  of  all  his  effects,  in  trust 
for  Wenham,  in  the  usual  manner,  which  being 
done  he  was  discharged  out  of  custody.  Mr. 
Chapman,  as  Wenham 's  assignee,  subsequently 
executed  Fowle's  trust  deed,  and  received  a 
dividend  under  it.  At  the  time  of  executing 
the  assignment  Fowle  signed  a  memorandum, 
the  effect  of  which  was  that  the  signature  of 
the  trust-deed  was  to  be  without  prejudice  to 
any  proceedings  which  Wenham  might  institute 
to  recover  the  annuity.  One  of  the  conditions 
contained  in  the  trust-deed  was  that  the  de- 
fendant should  make  a  full  disclosure  of  aU  his 
property,  real  and  personal. 

Wenham  afterwards  finding  that  a  sum  of 
200/.  was  due  to  Fowle  on  a  mortgage  trans- 
action, which  had  been  carried  on  previous  to 
executing  the  trust-deed,  but  of  which  Fowle 
had  said  nothing  to  the  trustees,  information 
of  this  was  conveyed  to  them,  and  they  ulti- 
mately obtained  the  money.  Of  this  Wenham 
refused  to  take  any  part,  but  obtained  a  rule  to 
issue  fresh  execution  against  the  defendant. 
An  application  was  afterwards  made  to  stay 
the  rule,  on  the  ground  that  Wenham's  assig- 
nee had  si^ed  the  trust-deed,  which  freed  him 
from  an  liability,  and  therefore  he  could  not 
now  issue  execution  in  respect  of  any  debt  to 
which  that  trust-deed  referred ;  and  that  the 
memorandum  signed  at  the  time  was  not  un- 
der seal,  and  therefore  could  not  alter  the 
effect  of  an  instrument  under  seal. 

Against  this  application  it  was  contended 
that  the  trust-deea  could  not  deprive  the  pkin- 
tiff  of  hlB  right  to  proceed^  because  the  defend- 
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ant  had  violated  the  condition  on  which  the 
truBt-deed  was  signed,  by  couceaUug  the  mort- 
gage transaction  under  wblch  the  defendant 
had  a  claim  to  certain  money. 

Per  Curiatn, — We  are  of  opinion  that  the 
memorandum  in  question  cannot  alter  the 
effect  of  the  trust-deed,  which  was  under  seal 
Hut  as  the  trust-deed  was  origiuully  executed 
hy  the  creditors  on  condition  of  tlie  de- 
fendant making  a  £uU  disclosure  of  nil  his 
property,  and  as  it  appears  be  did  not  comply 
with  that  condition  but  concealed  a  portion  of 
it,  we  think  that  he  is  not  entitled  to  avail  him- 
self of  its  benefits.  Tl«e  plaintiff  therefore  will 
be  entitled  to  issue  a  fresh  execution  towards 
the  liquidation  of  his  debt. 

Rule  accordingly. — ITenham  v.  Fowie^  M. 
T.  1834.  K.  B.  F.  J. 


Stftiir'jl  Sftijc^  practice  Court 

ATTORNBT  AND   CL1BNT. — CBRTIFteATB. — ^AD- 
MI89ION.— «0ST8. 

1/  an  attorney  hffi  t^ean  admitted  fbr  more 
th/tn  a  jfear  teithout  taking'  wtt  his  certifl" 
cute,  it  terms  he  maif  take  it  out  without 
re-atfmission ;  hut  whether  he  can  or  not,  if 
he  has  conducted  business  after  taking  out 
his  eerttficttte  under  such  circumsfunees,  the 
client  trilt  not  he  dumniflfd,  but  his  pro^ 
ceedings  will  be  held  regular, 

A  rule  had  been  obtfiinqd  in  ^bis  case  for  the 
purpose  of  setting  aside  a  judgment  entered 
on  a  warrant  of  aUoruey,  and  the  execution 
issn/sd  tibereon^  and  discharging  the  defendant 
out  of  custody.  The  ol\jectk>n  to  the  present 
proceeding's  was  this ;  tbe  pl^iuti^f  's  attorney, 
It  appeared,  had  been  admitted  more  than  a 
year  before  he  took  oi^t  his  certilicaie;  he  ijhen 
took  it  out  and  commenced  practising.  In  the 
course  of  hi&  practice  he  sigaed  the  ju<igmeut 
and  issued  the  ex<x*u>ion  by  which  the  defend- 
ant was  now  detained.  Tbi^  circumstance,  it 
was  conlendedi  rendered  the  proceeding  irre- 
gubr,  as  t^he  attorney  shonUi  nave  been  re-ad» 
roitted  before  he  praiti^ed,  and  that  by  his  not 
being  so  re-admitted,  lie  had  been  guilty  of  a 
miedemeanor. 

On  shewing  cause  againat  this  rule,  it  was 
contendeil,  that  su<4b  re*admission  was  un- 
necessiiry;  »md  if  evt^a  the  attorney  were  uu- 
qualified  to  praetiae.  the  plailntiif  ou^t  nat  to 
be  dtfiiMiified  by  hi%  negMgence. 

In  support  oi  the  rule  it  wns  commended, 
that  re-aduN/9siun  was  fibsolutely  necessary 
after  allowing  ao  Waj^  a  perked  to  elapse  with- 
out taking  out  bia^^ertificate.  This  could  t>e 
seen  by  referrmg  to  whittwas  ^he  foundavioo 
of  the  37  Geo.  3,  c.  90,  vij<„  th^  previously 
existing  rules  of  Court.  By  t^in  it  was  re- 
quired that  the  attorneys  should  attend  regu- 
larly  at  the  cHimmencei^ent  of  each  t^m,  and 
if  they  omitted  so  to  do  for  more- than  a  year, 
thev  were  o|t  the  roll  The  a^ve  statute  was  j 
only  an  enforcement  of  thoae  rules.  If  by  this 
omission  the  «itoi»iey  was  olf  the  roll,  and  the 
proceedings  were  om  the  part  of  the  phuntitif 
being  .conducted  by  an  unanthoiised  p«^un. 


they  must  be  considered  as  roid,  and  therefore 
the  rule  nisi  for  setting  them  aside  must  be 
uoade  absolute. 

lAitledult'j  A,  (after  taking  time  to  consider) 
said  there  were  contradictory  decitioni  on  the 
question  as  to  whether  an  attorney,  after  al- 
lowing a  year  to  pass  subsequent  to  his  admis- 
sion, could  be  allowed  to  take  out  his  certifi- 
cate for  the  purpOiC  of  prac^tising  without  re- 
admi^sion.  On  that  pomt  he  should  give  no 
opinion,  although  the  inclination  of  his  mind 
was  that  he  might  under  such  circumstances 
take  out  his  certificate  without  re-admission. 
In  this  case  it  was  not  necessary  to  pronounce 
any  determination  on  it,  as  whatever  might 
have  been  the  negligence  of  the  attorney  with 
respect  to  his  certificate,  the  client  ought  not 
to  sufiTer.  The  present  rule  must  therefore  be 
discharged. 

Rule  discharged. — Hilleary  v.  Hungate, 
Bart.  M.  T.  1834,    K.B.P.  C. 


€uxamen  9kattf. 

MAREIBD  WOMAN. — FOEM   UF   ACENOWtBDO- 
MBMT. — ^AMBNOMBNT. — INFAJfT  TRU8TBB. 

Under  special  circumstances  the  Court  of 
Common  Pleas  will  alter  the  form  of  ac- 
knowledgment by  married  women,  pre^ 
scribed  by  the  Si^4  fT.  4,  c.  74. 

This  was  an  application  for  an  order  upon 
certain  commissioners,  appointed  under  the  3 
6l4  W.4,  c.  74,  for  taking  the  acknowledgments 
of  married  women  to  deeds,  in  order  to  re- 
move a  difficulty  which  had  arisen  in  the  present 
case.  By  the  11  G.  4  &  1  \V.  4,  c.  60,  s.  «,  it 
is  enacted,  '*  that  where  any  person  seised  or 
possessed  of  any  land  upon  any  trust,  or  by 
way  of  mortgage,  shall  be  under  the  age  of 
t«venty-one  years,  it  shall  be  lawful  for  such 
infant,  by  the  direction  of  the  Court  of  Ch|Sn- 
c*ery,  to  convey  the  same  to  such  person,  and 
in  such  niuuner,  as  the  said  Court  shall  think 
proper;  and  every  such  conveyance  shall  be  as 
effectual  as  if  the  iafaut  trustee  or  mortgagee 
ha«l  been,  at  the  time  of  making  or  executing 
the  same,  of  the  a<<e  ot  twenty- one  years."  In 
the  next  section  the  same  pmers  were  given  to 
the  Court  of  Cbancery  ui  tiie  County  Palatine 
of  Laucaster,  as  to  land  within  its  jurisdiction. 
That  Court  ordered  accordingly  two  ladies, 
who  were  infant  trustees,  to  convey  to  certain 
other  trustees  name<i  by  the  Court.  It  hap- 
pened, however,  that  one  of  them,  liefore  the 
conveyance,  married.  The  commissioiiers, 
before  whom  she  came  to  make  acknowledg- 
ment, pursuant  to  the  3  ik  4  W.  4,  c.  74,  re- 
fused to  take  it,  as  by  that  aCt  they  must  cer- 
tify, that  a  married  woman  couiiug  before 
them  to  acknowledge  the  dee<l,  is  at  the  time 
'•  of  full  age  and  competent  imderstanding.*' 
in  the  same  section,  however,  the  Court  of 
Coriunon  Pleas  has  autliority  to  alter  the  certi- 
ficate. 

TtaAil,  C.  J.— The  better  course  will  be  to 
make  the  chajige  in  the  form  of  the  certificate, 
in  an  order  relative  to  tiiia  caae  alon^,  rather 
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tbu  in  the  geaerpl  iorai  of  Uie  certificate. 
An  order  may  be  taken  for  the  eommissionem 
to  omit  the  worda.  '*  full  age  and "  in  their 
certificate  in  this  ease. 

Order  accordinf^W. — Re    ^nraA    Lukf^  the 
vife  if  G.  Lmke,  un  im/ant,  M.  T.  1834.   C.  P. 


ej^t^fvat  of  |9lrflif. 

FOREIGN   JUUGMRNT.-r-APl'EAL. — STATINII 
EXBOCTION. 

TTi/i  pUiniijf  ttU/ii^fi  a  verdict  (Mir/  Judjir^ 
mettt  ot$  a  foreiifti  judtfrnrni,  ^d  the 
pi'tiiklijf  ir«rf  aJlitwrd  to  change  the  de/en- 
d«tu  in  rjferutiotff  ult/tottifj^  an  uppeifi  in,  u 
fureiitfi  tHfuri  tr^s  Hiii  pending,  hut  n^t 
proceeded  yi$h. 

The  plaimiff  in  this  case  obtaii^ed  a  wpdictv 
and  si{(fied  judgment,  on  the  judgment  of  a 
French  court ;  but  airaiust  the  judgment  on 
which  the  action  was  brought,  an  appeal  was 
lod^  in  (he  Court  of  Cassation  in  France, 
previous  te  bringiog  the  action  on  the  judg- 
ment. That  appeal  was  still  pending.  A  rule 
for  chasgittg  the  defendant  in  ezecu(io|i  having 
been  obtained,  an  application  was  made  fur 
fttaying  the  execution,  or  discharging  the  de^ 
fendant,  on  the  gr«mnd  of  the  pendency  of  the 
appeal  in  the  foreign  court. 

Per  CuHnm. — We  are  of  opinion  that  this 
motion  is  premature.  It  will  be  sufliciently 
early  to  apply  when  the  judgment  Qf  the 
French  court  \&  reversed ;  at  present  the  judg- 
ment of  (hat  court  is  good  till  it  is  set  asiide. 
The  sppeal  was  brought  previous  to  com- 
mencini;  the  present  action,  but  no  proceedings 
Hppeur  to  have  been  taken  on  it.  The  reastui 
^iven  is  that  the  defendant  being  arrested  in 
this  country  on  the  jiidirmeiit,  could  not  proceed 
with  the  appeal.  That,  liowever,  makes  no 
differencs.  The  apptu^  should  have  been  pro- 
ceeded with. 

Rule  refused. — JUren  y.  Furnfvai,  M.  T. 
\m.   Excheq. 


IMFAELANCia. — UNtFORMITT  OF  PROCEaS 

ACT. 

Tkif  UHtfurmUtt  »/*  Prttretn  Act  nholhhed 
int/t/tri'tnecft, 

f)n  iihewing  cause  aguinst  a  rule  for  netting 
Sfide  the  judgment  8iguc4l  in  thU  case,  ou  the 
)rround  of  irregularity,  it  appe*ired  that  the 
defendant  hud  been  duly  8«rve<)  on  the  l('th 
<jf  (JotfUi^r,  wit^  a  writ  fif  :>umi^oi^9^  Tbe 
defendant  nut  appearing  according  to  the  e.xi> 
gency  of  the  writ,  an  appearunce  was  entered 
fur  iiim  bv  the  plaintiff,  pursuant  to  the  sta- 
ture.  On  'the  25ih  the  pWintitf  hied  his  de- 
elarfition,  and  gave  notice  to  plead  in  fi>ur 
days.  The  defendant  did  not  plead,  aud  ou 
the  lihx  judgment  was  signed  for  want  of  a 
plea.  A  rule  aisi  was  afterwards  ohbiiiied  U^x 
tetimg  aside  this  judgment,  on  the  (rvound  «)f 
hx  being  signed  too  stton,  as  it  was  allei^cd  the 
Pendant  was  entitled  to  an  imparl^rce.  In 
Ahewiug  cause  aguinst  this  rule  it  was  coiU^^^ed, 
that  as  the  llth  section  of. the  2  &  3  W.  4,  c. 


38  ( the  UnifornUy  of  Process  Act),  empowered 

the  plaintiff  to  proceed  to  judgment  and  execu- 
tion during  vacation,  with  certain  exceptions 
mentioned  in  the  provisoes  of  the  section,  at  the 
expiration  of  eight  days  from  the  service  or 
execution  of  the  process,  imparlances  were  al- 
together abolii;hed. 

Jo  support  of  (he  n4e,  it  wns  contended,  on 
the  authority  of  frean  v.  Chnpiin  C2  Doi^L 
P%  €.  ^23),  that  in^parlances  were  not  ye| 
abolished,  but  still  had  existence. 

Cur.  ud.  viUt 

Per  Cwrhm. — We  have  consulted  the  judges 
of  the  other  Courts,  aud  we  are  all  of  opinion  thai 
imparlances  are  uow  altogether  abolisl^d  by 
the  operation  of  the  Uuiformity  of  P^'oce^ 
Act.  With  respect  to  the  decision  9i  FrfMf^ 
V.  ChapiiM,  we  have  conferred  with  the  Uariied 
judge  who  decided  it.  ^nd  he  acknowledge! 
Mr.  Bowling's  report  of  it  to  be  perfectly 
correct;  but  he  inclines  now  to  alter  his 
opinion,  and  therefore  concurs  with  the  other 
judges.  The  present  rule  must,  therefore,  be 
discharged,  but  witliojjt  costs. 

Rule  discharged,  without  costs. — A*uref  r. 
Greftnjr^  M,  T.  1834.    Excheq. 

COMMON  PLEAS,-^NEW  RULE. 


KNTBRIKO  0SRTIPICATE8  AlffD  TEHMAOS  FBB8. 

Michaelmas  Term,  5  W,  4, 

Tuesday,  ^bth  November. 
Whekbab  Sncdnvenience  hath  arisen  by 
reason  of  the  attorneys  practising  in  this 
Court  not  having  made  any  entry  of  their 
adtpission  as  attorneys,  and  of  the  taking 
out  of  their  annual  certificates,  in  the  book 
kept,  fpr  that  purpose  by  the  Clerk  of  the 
Wa^mnts :  And  wbereas  by  the  costom  and 
rules  gf  this  Court  every  attorney  ought  to 
puy  to  the  Clerk  of  the  Warrants  cr  hi« 
deputy  his  termnge  fees,  being  Sd.  in  every 
term,  one  moiety  uf  .which  forms  the  fund 
for  the  support  of  the  Criei  s  of  this  Court : 
And  whereas  complaint  has  been  made  to 
us  that  of  late  such  payments  have  been 
much  neglected,  it  is  ordered  that  every 
jierson  admitted  an  attor^ey  of  this  Court, 
not  haviug  already  centered  such  his  acJini^- 
sion,  and  ^)so  every  nttpn^ey  hereitftf  r  ^ 
be  admitted,  shnll  forthwith  enter  his  ad- 
tnitfflion,  and  shall  cause  his  aniuial  cerfi»« 
licate  to  be  on  or  before  the  lirst  day  of 
Easter  1  erm  in  every  year  entered  with  the' 
said  Clerk  of^be  Warrants,  which  en^iea^ 
shall,  in  an  cases  where  tbe  annyi^  C^xXk^ 
ficate  h^&  be^n  fdri^ady  entered  in  one  q( 
the  Courts,  be  made  without  fee  or  rewnrcL 
and  shall  at  tlie  same  time  pay  and  dis- 
charge all  liis  arrears  of  termage  fees. 

N     C.  TiNDAL. 

8.  Gajbklex. 
J.  Vaughak, 

J.  B.  BOSANQUET. 
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ANSWERS  TO  QUERIES. 


€atamati  EaSo. 

I<AW  AMENDMENT   ACT. — INTEREST.      VOL.  8, 
P.  496. 

If  I  do  not  misunderstand  this  section,  a 
Jurv  may  f^ive  interest  in  certain  cases,  in 
which  previously  to  the  passing  of  this  statute 
they  could  not  do  so ;  and  that  the  eflfect  of 
the  proviso  is  to  preserve  to  parties  the  right 
to  interest  without  the  intervention  of  a  jury, 
in  all  cases  in  which  it  was  previously  payable 
bv  law ;  and  therefore  I  infer,  that  in  the'  case 
alluded  to,  interest  may  be  charged,  but  can- 
not be  enforced  without  goin^  before  a  jury, 
who  will  have  the  opportunity  of  giving  or 
refusing  it  at  their  discretion,  on  a  consider- 
ation of  all  the  circumstances  of  the  case. 

X.Y. 

&«tD  of  9ro9ert9  atdr  Cotibq^Atutnjt. 

SETTLEMENT.      VOL.  8,  P.  495. 

Bradstock  v.  Scovell,  Cro.  Car.  434,  appears 
to  be  a  direct  authority,  that  where  an  eldest 
son  levied  a  fine  of  an  estate  tail,  which  was 
then  vested  in  his  mother,  and  died  in  her 
lifetime,  so  that  the  estate  never  descended  on 
him,  his  younger  brother  was  not  barred  by  it ; 
contra,  if  the  eldest  had  survived  her.  Bur- 
hener's  ease,  8  Rep.  88  a.  X.  Y. 


LEASE  — INSURANCE,      P.  48. 

T)ie  lessor  cannot  muntain  ejectment  on 
the  ground  of  a  breach  of  covenant,  unless 
authorised  by  the  proviso  for  re-entry :  having 
contracted  for  a  power  of  distress,  the  law 
will  confine  his  remedy  accordingly.  Eject- 
ment lies  for  a  breach  of  a  condition,  but  not 
of  covenant.  Doe  d.  fFatson  v.  Phillips,  2 
Ring.  13.  X.  Y. 


QUERIES. 


Coimnott  ILatD. 

TITLE. — REMEDY. 

A.  being  seised  of  certain  freehold  premises, 
mortgages  them  to  B,  for  a  term,  and  after- 
wards devises  them  to  C.  in  fee.  C,  enters 
into  possession,  and  shortly  afterwards  dies,  as 
was  at  first  supposed  intestate,  leaving  two 
sons,  Thomas  and  John.  Thomas,  the  heir, 
enters  into  possession,  and  soon  i^er,  by  in- 
dentures of  lease  and  release,  containing  the 
usual  covenants  for  title,  conveys  the  premises 
to  B,,  the  mortgagee  in  fee,  and  dies  intestate, 
leaving  his  next  brother,  John,  him  surviving. 
It  has  subsequently  been  discovered  that  C. 
left  a  ^vill,  devising  the  premises  to  his  second 
son  John,  who  is  now  the  heir  of  his  eldest 
brother  Thomas.  John  threatens  to  com- 
mence proceedings  against  B,  for  recovery  of 
the  possession  of  the  land.  Can  B,  success- 
fully  resist  such  proceedings,  and  on  what 
grounds  >  W.  B. 


CONYETANCB. — FORGBRT. 

A.  purchased  a  house  and  premises  of  B. 
for  a  valuable  consideration.  On  the  treaty 
for  the  purchase,  B.  represented  himsdf  to  be 
the  owner,  and  forwarded  the  abstract  of  title 
to  the  solicitors  of  A.  in  the  usual  manner. 
No  objection  whatever  was  raised  to  it.  The 
deeds  were  examined  substantiating  the  ab- 
stract,  the  conveyance  prepared  and  executed 
by  all  parties,  and  the  consideration  money 
paid  over.  No  appearance  of  fraud  presented 
Itself  to  the  purchaser  or  his  solicitor,  nor  was 
there  any  circumstance  calculated  to  raise  the 
least  suspicion  as  to  the  validity  of  the  title  or 
the  ownership  of  the  property.  After  a  lapse 
of  about  two  years,  C,  who  had  been  on  the 
continent,  discovered  that  the  property  had 
been  sold  by  B,,  who  had  no  title  whatever, 
and  who  in  fact  had  forged  the  signature  of 
C.  (the  legal  owner),  being  at  the  time  in  pos- 
session of  the  whole  of  the  title  deeds.  Can 
C.  compel  A,,  by  bill  in  Chancery,  or  other- 
wise, to  re-convey  the  property  in  question  to 
C,}  or  what  remedy  has  C-  to  recover  the 
property  back  }  R.  H. 


THE  EDITOR'S  LETTER  BOX. 


The  Legal  Almanack  and  Remembrancer 
for  1835,  will  be  published  on  Tuesday  next, 
the  23d  instant.  It  contains  Lists  of  the 
Judges  and  Officers  of  the  Superior  Courts, 
a  Calendar,  and  List  of  Holidays,  Terms  and 
Returns,  Law  Offices  and  Times  of  Attendance, 
Quarter  Sessions,  Local  Courts,  Magistrates 
and  Law  Officers  of  the  City  of  liondon, 
Police  Magistrates  and  Commissioners,  Incor- 
porated Law  Society.  Officers  of  the  Houses  of 
Parliament,  Inns  of  Court,  Circuits  of  the 
Judges,  the  Bar,  ad  valorem  Stamps,  Tables,  &c. 

We  have  endeavoured  to  meet  the  wishes  of 
the  intended  Subscribers  to  the  Almanack, 
though  it  has  not  been  practicable  within  the 
necessary  limits  of  such  a  publication  to  com- 
prise all  that  has  been  suggested. 

The  compilation  of  the  lists  of  barristers  has 
been  attended  with  considerable  trouble  and 
labor.  By  the  permission  of  the  Benchers  of 
the  Inns  of  Court,  the  names  and  dates  have 
been  correctly  ascertained  from  the  books  of 
admission  to  the  bar ;  and  in  order  to  include 
every  member  the  search  has  been  extended 
back  for  fifty  years,  and  upwards. 

The  Communications  of  W.  Y.  C.  and  X. 
D.  are  acceptable. 

The  Queries  and  Answers  of  £. ;  Gradus;T.T. 
T. ;  Lector;  and  J.  A.  M.,  have  been  received. 

The  notices  of  intended  New  Books  will  be 
given  in  the  Supplement  for  the  present 
month. 

The  Letter  on  Attorneys*  Certificate  Duly 
shall  be  inserted. 

The  New  Rule  of  the  Common  Pleas  was 
omitted  last  week  by  mistake.  We  thank  a 
correspondent  for  the  trouble  he  has  taken. 


9ttt  Utaal  0b^tvttt. 
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Perlin«t,  et  aeiicire  niaitUB  est,  ftgiUmuft. 


HORAT. 


TBB  LATB  LEGAL  APPOINTMENTS 


Wb  cannot  resist  the  pleasure  of  again  ad* 
vcftiag  to  the  late  legal  appointments. 

The  indjges  are  tiiese : 
Lord  Ltitbhvkst,  Lord  Chancdlor. 
Sir  Jambs  Scauxxtt,  Chief  Baron. 
Sir  £.  B.  SxjQDZvt,  Lord  Chancellor  of  Ire- 
land, 

We  are  happy  to  see  that  the  qualifica* 
tnns  of  these  eminent  persons  as  lawyers 
are  anireniiny  admitted ;  and  it  cannot  be 
dotthted,  that  for  the  public  weal  t^is  is  tiie 
gnat  reituisite.  We  repeat,  that  their  suc- 
cess is  an  important  and  encouraging  les- 
son to  the  profession,  more  particularly  to 
dte  younger  memben  of  it.  It  should  teach 
sK,  that  he  who  steadily  punues  his  pro- 
fenonal  dotiea,  who  devotes  himself  to  his 
caBing,  and  mftintakn  an  unblemished 
npetation  to  the  end,  is  in  the  right  track 
Thes<s  a^  m^e  truisms ;  but  we  have  not 
always  illustrations  of  them  at  hand,  and 
we  are  ever  happy  to  enforce  them  in  these 
pagies.  Indeed  it  cannot  be  too  often  re* 
pealed,  that  in  the  profession  of  the  law  the 
gieat  fftitelf  toe  not  only  open  to  the  com- 
petition of  tiie  most  humble  individuals  in 
the  stater,  but  are,  in  &ct,  in  most  instances 
earned  off  by  them.  There  axe  some 
gleriooi  excej^oos ;  but  in  general  he  who 
i*  pooeaaed  of  hereditary  distinetion  soon 
flkkens  at  the  vegnlar  drudgery  of  the  law, 
tad  if  lilt  can  secure  some  place  or  poet,  re- 
tires satisfied  with  his  achievements.  No 
greater  bar  to  eminent  success  in  the  law 
euftts*  than  an  easy  competency  —although 
Kune  have  overcome  even  this ;  but  as  a 
genend  role,  at  the  bar,  as  in  a  Dutch  pri- 
son, he  wk>  wfll  not  woric  for  his  life  soon 
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disappears  ;  it  is  therefore. only  the  worldng 
men  who  steadily  piusue  their  course  with- 
out seeking  to  arrive  at  it  by  any  short  cut, 
who  need  never  despair. 

The  law  officers  are  also  eminent  men. 
When  we  last  went  to  press,  which  we  ne- 
cessarily do  in  the  midcUe  of  the  week,  Mr« 
Pemberton  had  the  refusal  of  the  Solicitor-. 
ship.  Since  that  time,  be  die  reason  what 
it  may,  he  has  declined  the  oflfer,  and  Mt.^ 
EoDetthas  accepted  it.  llie  appointments 
therefore  stand  thus : 

Attorney-General,  Mr.  F.  Pollock. 

Solicitor-Gkeneral,  Mr.FoLLSTr. 
'   These  appoikitments  are  also  well  de^- 
served ;  but  as  these  gentlemen  are  still  at 
the  bar,  we  say  nothing  more  about  them. 

Lord  Lyndhurst  has  taken  the  opportu- 
nity of  his  re-appointment  tri  the  office  o^ 
Chancellor  to  make  an  extensive  creation  of 
King's  Counsel'  Some  perfeoas  have  ob- 
jected to  any  ^stinction  of  rank  at  the  bar, 
except  Aat  of  seniority;  but  however  this 
may  be,  we  have  always  been  of  opinion 
that  when  a  barrister  has  enjoyed  a  certain 
extex^t  of  practice  behind  the  bar,  and  at- 
tained the  proper  standing,  if  he  be  willtng 
to  run  die  chance  of  success  as  a  leader,  be 
should  have  the  opportunity  given  him. 
Many  must  of  course  be  injured  by  such  a 
step ;  but  then  they  can  have  no  one  to  blame 
but  themselves.  Many  persaos,  on  'the  cun- 
trax7»  are  greatly  injured  by  not  having  this 
step  conferred  on  tiiem.  If  any  change  in 
the  matter  be  necessary,  it  is  the  rendering 
thisTank  independent  of  the  mere  caprice  of 
a  Lord  Chancellor,  although  we  are  not  pre* 
pared  with  any  plan  not  open  to  greatef 
disadvantages  than  the  present.  Lord  Lynd- 
hurst has  certainly  not  been  a  niggard  of 
these  honours,  either  at  this  time  or  wfaen 
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be  before  beld  the  great  seal.  The  foUow-^ 
ing  are,  we  believe,  all  the  gentlemen  who 
are  to  receive  this  honour  before  tiie  next 
term: — 

IN   THB    COURTS   OP   EQUITY. 

Mr.  Barber,  Mr.  Wakefield,  Mr.  Temple, 
Mr.  Skirrow,  Mr.  Spence,  Mr.  Jacob,  Mr. 
Kindersley,  and  Mr.  Wigram. 

IN   THE    FBIVY    COUNCIL. 

Mr.  Burge  and  Mr.  Miller. 

IN  THE   COURTS    OF   COMMON   LAW. 

The  Solicitor -General,  Mr.  Piatt,  and 
Mr.  Kelly. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  XV. 


THE  ACT  TO  AMEND  THB  FRIENDLY  SOCIETY 
ACT. 

4  &  5  W.  4,  C.  40. 

By  the  10  G.  4«  c.  5f),  §  6,  it  is  enacted,  that 
no  roles  relatinj^  to  friendly  societies  shouhl  be 
allowed,  unleM  it  should  appear  to  the  justices 
to  whom  the  same  are  tendered  that  the  tables 
of  the  payment  to  be  made  by  the  members, 
and  of  tne  benefits  to  be  received  by  them, 
might  be  adopted  with  safety  to  all  parties  con- 
cerned ;  and  by  §  20,  that  the  executors,  ad- 
ministrators,  or  assignees  of  bankrupts  or  in- 
solvents should  pay  monev  due  to  friendly 
societies  before  any  other  debts  \  and  by  §  30, 
that  the  funds  of  any  friendly  society  might  be 
subscribed  into  a  savings  bank ;  and  by  §  34, 
that  the  returns  of  the  rate  of  sickness  and 
mortality  were  to  be  made  to  the  clerk  of  the 
peace ;  and  by  §  36.  that  the  clerks  of  the 
peace  were  to  transmit  snch  returns  to  the 
secretary  of  state ;  and  bv  §  36,  that  the  friendkr 
society  refusing  or  neglecting  to  make  sucn 
return,  should  cease  to  be  entitled  to  the  pri- 
vileges  of  the  said  act.  By  the  present  act, 
the  above  section  and  parts  of  sections  of  the 
act  are  repealed ;  and  it  is  enacted  (§1),  that 
any  number  of  persons  in  Great  Britain  and 
Ireland  may  form  themselves  into  and  to  esta- 
blish a  society,  under  the  provisions  of  the  said 
act,  for  the  mutual  relief  and  maintenance  of 
all  and  every  the  members  thereof,  their  wives, 
children,  relations,  or  nominees,  in  sickness, 
infancy,  advanced  age,  widowhood,  or  any 
other  natural  state  or  contingency  whereof  the 
occurrence  is  susceptible  of  calculation  by 
way  of  average,  wrfor  any  other  fmrpote  which 
it  noi  illegal :  provided  always,  that  when  the 
rules  of  any  society  provide  for  relief  in  any 
other  case  than  that  of  sickness,  infancv,  ad- 
vanced nge,  widowhood,  or  other  natural  state 
or  contingency  as  aforesaid,  the  contributions 
for  such  other  purpose  shall  be  kept  separate 
and  distinct,  or  the  charges  defrayed  by  extra 


subscriptions  of  the  members  at  the  dme  such 
contingencies  take  place.  (§  2.) 

By  the  present  act  (§  3.)  also,  so  much  of 
§  4  of  the  10  G.  4,  c.  56,  as  relates  to  the 
rules  of  friendly  societies  being  transmitted  to 
the  barrister  or  advocate,  and  deposited  with 
the  clerk  of  the  peace  and  certitied  by  him,  aa 
well  as  so  much  of  §  7  as  relates  to  altera- 
tions of  rules  being  certified  by  the  clerk  of 
the  peace,  and  that  no  rule  or  alteration  or 
amendment  should  be  binding  until  confirmed  ' 
by  the  justices,  and  filed  under  the  said  act» 
are  repealed. 

Two  transcripts  of  all  rules  made  in  pur- 
suance of  the  said  recited  act  or  this  act, 
signed  by  three  members,  and  countersigned 
by  the  clerk  or  secretary,  shall  be  submitted, 
in  England  and  Wales  and  Berwick-upoiw 
Tweed,  to  the  barrister  at  law  for  the  time 
being  appointed  to  certify  the  rules  of  saving 
banks,  and  in  Scotland  to  the  lord  advocate  or 
any  depute  appointed  bv  him  for  that  purpose, 
and  in  Ireland  to  such  barrister  as  may  be  ap> 

f pointed  by  his  Majesty's  attorney  general  m 
reland,  for  the  purpose  of  ascertaining  whe- 
ther the  sud  rules  of  such  society  are  calcu- 
lated to  carry  into  effect  the  intention  of  the 
parties  framing  such  rules ;  and  the  said  bar- 
rister or  advocate  shall  advise  with  the  said 
clerk  or  secretary,  if  required,  and  shall  give  a 
certificate  on  each  of  the  sud  transcripts,  that 
the  same  are  in  conformity  to  law  and  to  the 
provisions  of  the  said  recited  act  and  this  act, 
or  point  out  in  what  part  or  parts  the  said 
rules  are  repugnant  thereto ;  and  that  the  bar- 
rister or  aavocate,  for  advising  as  aforeiakl, 
and  perusing  the  rules,  or  alterations  or 
amendments  of  the  rules,  of  each  respective 
society,  and  giving  such  certificates  as  afore- 
said, shall  demand  no  further  fee  than  that 
specified  in  the  said  recited  act ;  and  one  of 
such  transcripts,  when  certified  by  the  said 
barrister  or  advocate,  shall  be  returned  to 
the  society,  and  the  other  of  such  transcripts 
shall  be  transmitted  by  such  barrister  or  adro?. 
cate  to  the  clerk  of  the  peace  for  the  county 
wherein  such  society  shall  be  formed,  and  by. 
him  laid  before  the  justices  for  such  county  at 
the  general  quarter  sessions,  or  acyoumment 
thereof,  held  next  after  the  time  when  such 
transcript  shall  have  been  so  certified  and 
transmitted  to  him  as  aforesud ;  and  the  jiia-> 
tices  are  authorized,  without  motion,  to  auow 
and  confirm  the  same;  and  such  transcript 
shall  be  filed  by  such  clerk  of  the  peace  with 
the  rolls  of  the  sessions  of  the  peace  in  his 
custody,  without  fee  or  reward ;  and  all  rules, 
alterations  and  amendments  thereof,  from  the 
time  when  the  same  shall  be  certified  by  the 
said  barrister  or  advocate,  shall  be  binding  on 
the  several  members  and  ofilcers  of  the  said 
society,  and  all  other  persons  having  interest 
therein.  (§  4.) 

The  barrister  shall  be  entitled  to  no  further 
fee  for  any  alteration  or  amendment  of  any 
rules  upon  which  one  fee  has  been  already 
paid  to  the  said  barrister  within  the  period  of 
three  years :  and  if  any  rules,  alterations  or 
amendments,  are  sent  to  such   barrister  or 
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^dpteftle»  ftccompsiiied  with  an  affidavit  of  be- 
Ukg  a  copy  of  any  rules,  or  alterations  or 
ttmendments  of  the  rules,  of  any  other  society^ 
which  shall  have  been  already  enrolled  under 
the  provisions  of  the  said  recited  act  or  this 
•ct,  the  sud  barrister  or  advocate  shall  certify 
and  return  the  same  as  aforesaid,  without 
being'  entitled  to  any  fee  for  such  certificate. 
<§  5.) 

The  returns  of  the  rate  of  sickness  and 
mortality  according  to  the  form  prescribed  in 
the  schedule  appended  to  the  said  recited 
act  shaU  be  transmitted  at  the  periods  therein 
naentioned  to  the  barrister  or  advocate  by 
whom  the  mles  of  the  society  may  have  been 
certified,  and  shall  by  such  barrister  or  advo- 
cate be  transmitted  to  the  secretary  of  state, 
for  the  purposes  in  the  said  recited  act  pro- 
vided. (§6.) 

When  the  rules  of  any  society  provide  for  a 
reference  to  arbitrators  of  any  matter  in  dis- 
inite,  and  it  shall  appear  to  any  justice  of  the 
peace,  on  the  complaint  on  oath  of  a  member 
of  any  such  society,  or  of  any  person  claiming 
on  account  of  such  member,  that  application 
has  been  made  to  such  society,  or  the  steward 
or  other  officer  thereof,  for  the  purpose  of 
having  any  dispute  so  settled  by  arbitration, 
and  that  such  application  iias  not  within  forty 
days  1>een  complied  with,  or  that  the  arbitra- 
sora  have  neglected  or  refused  to  make  anv 
award,  it  shall  and  may  be  lawful  for  such 
jnatice  to  summon  the  trustee  or  other  officer 
of  the  society,  and  for  any  two  justices  to  hear 
and  determine  the  matter  in  dispute,  in  the 
nme  manner  as  if  the  rules  of  the  said  society 
had  directed  that  any  matter  in  dispute  as 
aferetaid  should  be  decided  by  justices  of  the 
peftee,  any  thing  in  the  said  recited  act  con- 
tataed  to  the  contrary  notwithstanding.   (§  7-) 

la  case  any  member  of  a  friendly  society 
established  under  the  said  recited  act  or  this 
act.  shall  have  been  expelled  from  such  society 
and  the  arbitrators  or  justices,  as  the  case  may 
he,  shall  award  or  order  that  he  or  she  shall 
he  reinstated,  such  arbitrators  or  justices  may 
award  or  order,  in  default  of  such  reinstate- 
Hieat,  to  the  member  so  expelled,  such  a  sum 
of  money  as  to  such  arbitrators  or  justices  may 
aeem  just  and  reasonable ;  which  said  sum  of 
money,  if  not  paid,  shall  be  recoverable  from 
the  said  society,  or  the  treasurer  or  other 
officer,  in  the  same  way  as  any  money  awarded 
by  arlritrators  is  recoverable  under  the  said 
recited  act.  ($8.) 

Any  society  established  upder  the  authority 
of  the  said  recited  act  or  this  act,  from  time 
to  time,  may  subscribe  the  whole  or  any  part 
of  the  funds  of  such  societv  into  the  funds  of 
any  institution  which  shall  liave  taken  the  be- 
nefit of  an  act  passed  in  the  ninth  year  of  the 
reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  '*  An  Act  to  consolidate  and 
amend  the  Laws  relating  to  Savings  Banks," 
•object  to  the  provisions  in  that  act  contained 
relating  to  friendly  societies,  except  so  much 
thereof  as  restricts  the  amount  allowed  to  be 
inreated,  which  restriction  as  to  the  amount 
allowadto  be  invested  by  any  friendly  society. 


is  hereby  repealed:  provided  always,  that  it 
shall  not  be  necessary  for  the  trustees  of  any 
savings  bank  to  enrol  at  the  sessions  any  alter* 
ation  in  the  rules  of  such  institution  which 
may  be  occasioned  by  the  provision  herein  con- 
tained. (§  9.) 

On  the  trial  of  any  action,  indictment,  or 
other  proceeding  respecting  the  propertv  of 
any  society  enrolled  under  the  authority  of  the 
the  said  recited  act  or  this  act,  or  in  any  pro- 
ceedings before  any  justice  of  *the  peace,  any 
member  of  such  society  shall  be  a  competent 
witness,  and  shall  not  be  objected  to  on  ac- 
count of  any  interests  he  may  have  as  such 
member  in  the  result  of  such  action,  indict- 
ment, or  other  proceeding. 

No  fee  shall  be  charged  to  any  member  of 
any  friendly  society  whatever  for  any  oath  or 
oaths  which  he  may  be  legally  required  to 
make  before  a  magistrate  or  magistrates  in 
order  to  obtain  the  payment  of  his  sick  pay  or 
allowance;  any  law,  usage,  rule,  or  custom  to 
the  contrary  notwithstanding.  (§  II.) 

If  any  person  already  appointed,  or  who 
may  hereatter  be  appointed  to  any  office  in  a 
society  established  under  the  said  recited  act 
or  this  act,  and  being  entrusted  with  the  keep- 
ing of  the  accounts,  or  having  in  his  hands  or 
possession,  by  virtue  of  his  said  office  or  em- 
ployment, any  monies  or  effects  belongring  to 
such  society,  or  any  deeds  or  securities  re- 
lating to  the  same,  shall  die,  or  become  a 
bankrupt  or  insolvent,  or  have  any  execution 
on  attachment  or  other  process  issued,  or  ac- 
tion or  diligence  raised,  against  his  lands, 
goods,  chattels,  or  effects,  or  property  or  es- 
tate, heritable  or  moveable,  or  make  any 
assignment,  disposition,  assignation,  or  other 
conveyance  thereof,  for  the  benefit  of  his  cre- 
ditors, his  heirs,  executors,  administrators,  or 
assignees,  or  other  persons  having  1e;^al  right, 
or  the  sheriff  or  other  officer  executing  such 
process,  or  the  party  using  such  action  or  dili- 
gence, shall,  within  forty  days  aft^r  demand 
made  in  writing  by  the  order  of  any  such 
society  or  committee  thereof,  or  the  major 
part  of  them  assembled  at  any  meeting  thereof, 
deliver  and  pay  over  all  monies  and  other 
things  belonging  to  such  society,  to  such  per- 
son as  such  society  or  committee  shall  ap> 
point,  and  shall  pay,  out  of  the  estates,  assets, 
or  effects,  heritable  or  moveable,  of  such  per- 
son, all  sums  of  money  remainmg  due  which 
such  person  received  by  virtue  of  hisjsaid  office 
or  employment,  before  auy  other  of  his  debts 
are  paid  or  satisfied,  or  before  the  money  di- 
rected to  be  leried  by  such  process  as  afore- 
said, or  which  may  be  recovered  or  recover- 
able under  such  diligence,  is  paid  over  to  the 
party  issuing  such  process  or  using  such  dili* 
gence ;  and  all  such  assets,  lands,  goods,  chat- 
tels, property,  estates,  and  effects  shall  be 
bound  to  the  payment  and  discharge  thereof 
accordingly.  (§  12.) 

Letters  to  and  from  barristers  and  advocate 
to  be  free  of  postage.  (§  13.) 

Provisions  of  former  statutes  to  continue  in 
force  as  to  societies  established  under  them 
M  2 
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until  they  pImU  eonform  to  the  sroviaioos  of 
10  Geo.  4.  e.  56»  as  hereby  ameAiled. 

Sec.  16  relates  to  the  conetmction  of  words 
in  the  act. 


CCNSTRUCTION  OF  THE  UN  IFOR- 
Mil  Y  OF  PROCESS  ACT. 

No.  I. 

SUMMONS. 

SiNCB  the  passing  of  the  1  &  2  W  4.  c.  39, 
(ITie  Uniformity  of  Process  Act)  various 
deekions  have  been  proDounced  by  the 
Courts  as  to  the  construction  which  is  to 
be  put  upon  its  provisioos^  It  may  not  be 
unimportant  to  the  profbssbn.  that  those 
decisions  should  be  collected,  so  that  a 
succinct  view  of  the  practice  on  that  act 
n^y  be  obtained.  We  propose  in  the  pre- 
sent article  to  make  such  a  collection,  with 
regard  to  the  writ  of  summons.  It  is  to 
be  observed,  that  this  writ  is  now  considered 
afe  the  commencement  of  tiie  action,  and 
time  is  Aow  reckoned  from  the  dhy  when  it 
is  sued  out,  and  not  from  the  day  when  it 
is  served.  Therefore,  where  the  .plaintiff 
took  an  assignment  of  the  bail  bond  on  the 
lOth^  aAd  issued  a  writ  against  the  bail  o^ 
the  same  day,  the  bail  bond  not  being  for- 
feited till  the  i  1th,  but  the  writ  agaiast  the 
bail  was  not  served  till  the  11th,  the  Court 
set  aside  the  proceedings  on  the  bail  bond 
as  haying  been  commenced  too  early. 
AUion  V.  UnderhUh  2  Dowl.  Prac.  Cas.  26. 
In  the  same  case  it  was  also  held  that  the 
roles  of  Cotut  iaaued  before  the  Unifomity 
of  Process  Act  passed,  do  not  apply  to  pro- 
ceedings under  that  aet.  In  Storty,  Bawlei 
(1  Dowl.  Prac.  Cas.  516)  it  was  also  held 
that  the  act  applies  only  to  the  commence- 
xpent  of  actions,  and  not  their  continuance. 
.  It  will  be  observed,  that  thia  writ  is  cti- 
xected  to  the  defendant  'm  this  farm.  *'  To 
t\  /).,  of  &c,  in  the  county  of  ■  »  " 
llietein,  therefore,  the  street,  place,  or 
county,  wherein  "  th^  residence  or  supposed 
residence  of  the  party,  defendant,  or  wherein 
the  defendant  shall  be,  or  ahall  be  aupposed 
to  be,  must  be  described.*' 

Id  Jeiks  v.  Fry  (8  Dmrl.  FhuL  Cte.  d7,> 
it  was  held  that  ''  Yorkshiref"  is.a  good  de- 
scription of  a  diefesdanfa  residence  as  fur 
as  die  county  is  concerned,  although  he  re- 
sides at  Kingston  upon  Hull,  if  from  the 
Ipcility  of  the  defendant's  residence  it  may 
be  supposed  thisit  he  resides  in  the  county  of 
Yorkshire.  There  the  defeadant  resided^at 
a  house  within  twenty  yanls  of  the^  bouii- 


dary  line  of  the  county  ol  Yoii:,  itf  a  AfSf^> 
which  though  having  a  difftrent  natte  fh>ai 
that  in  which  the  defendant  lived,  wras  ft 
continuation  of  it.  It  wiU  be  observed  thai 
the  same  exactness  is  not  nceseary  in  d^ 
scribing  the  defendant's  residence  where  m 
capia$  has  issued.  When  we  eome  to>  ^>eak 
of  the  latter  writ,  the  decisions  Mrill  be 
pointed  out. 

This  act,  it  is  now  decided,  does  not  inter- 
fere with  the  privilege  of  an  attorney  to 
retain  his  venue  in  Middlesex.  PurtiMglw^ 
v.  Woodcock,  2  Dowl.  Prac.  Cea.  55€. 

As  a  general  rule,  the  form  both  of  l^ts 
and  the  other  writs  given  by  thiesM^t,  teiiet 
be  strictly  pursued.  With-  tespect  to  this 
strictness,  the  rule  laid  down  by  the  Court 
in  Hodgkinson  v.  Hodgkinsont  2  DowL  Prac 
Cas.  535,  is  this :  "  lliat  the  omiesi<m  of  m 
letter  is  immaterial  if  it  is  not  produetlre  of 
a  variation,  either  in  sound  ov  sense  ;  but  if 
it  does,  it  is  material.*'  Tliis  principle  ilp- 
pears  to  have  been  acted  il|Km  in  all  the 
Courts,  and  with  reference  to'  all  the 
writs.  So  far  as  the  decisions  may  apply  to 
the  writ  of  summona  in  particular,  er  i« 
common  with  those  of  the  capute  diHrh^gmm, 
we  shall  here  insert  them. 

In  the  case  of  Smith  v.  Crump,  1  Db^!. 
Pirac.  Cas.  619 ;  5  L.  O.  384,  8.  C,  it  i*aB 
held  that  the  summons  waa  irregular  in  not 
stating  that  the  plaintiff  was  the  person  w  ho 
would  enter  aa  appeanoce  on  deihult  hy: 
the  defendant.  Where  the  sumnona  waa  to 
alaswer  the  plaintiff  in  an  aetion  of  trblpaae 
on  the  case  on  promises,  the  Court  of  Bt- 
chequer  held  the  writ  irregular.  But  in 
EngUheart  v.  J^yre  and  another,  2  DotrL 
Proe.  Cas.  145 ;  6  L  O.  138,  S.  C,  whiclv 
was  an  action  against  atvend ;  the  wxil 
stated  that  the  plaintiff  "  may  caeaeae'  «p« 
pearaaoe  to  be  eetered  for  **  you,*'  witleol 
adding  *'  each  of  you,"  was  held  by  PMe- 
8&n,  J.  to  be  regular,  for  the  word  •*y6u,* 
must  be  taken  as  distribudvely  applying  to 
'each  defendant 

It  ia  to  be  observed,  thai;  if  the  neiee^  ef 
one  county  be  substituted  for  ano^ier  ia 
this  wtil  without  re-sealing,  the  Ctoort  of 
Common  Pleas  will  set  it  aside,  tfaoagh 
Iwitbout  coats,  notwithstandxn^  the  Men- 
|dant  has  obtained  an  order  to  stay  peoeeed- 
ingys.<m{wymentof  debt  and  costs.  Sigfier^t, 
Sttnsem,  2  Dowl,  Prac.  Cas.  745.  But  the 
lomissbn  of  the  name  ol  the  chielcleKc  ef 
!the  King's  Bench  on  this  writ^  i§  net  en 
|itTegtdarity,  WiUon  v.  Joy,  2  Dolwl.  Prac, 
Cas.  182 ;  nor  need  the  filacer  ^gn  the 
wi^t,  if  it  had  the  seal  of  the  Couft 
ia^essed  upon  it.    Burt  v.  Juekmm^    d 
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IXml.  Pric.  C^.  747.  With  respect  to 
the  form  of  action,  it  waa  held  itt  Pell  v. 
Jackson  2  DowL  Prac.  Cw,  445,  that 
*'  libel"  was  »  euificirat  deeeriptioii  of  the 
foim  in  tosh  a  writ;  and  in  Davies  v. 
Parker,  lb.  587,  "  slander"  wad  held  to 

SQBlCe. 

With  regard  to  the  teste  and  date  of 
writs*  required  by  sect.  12  of  the  ^.  it  was 
held  hj  the  Court  of  £)Lcheqttor.  that  uk- 
doming  on  the  writ  the  day  of  its  hetng  is^ 
aucd«  is  not  sufficient 

By  sect.  12,  the  name  and  place  of  abode 
irf  the  attorney  suing  out  the  writ,  is  ri- 
quired  to  be  stated^  and  on  this  it  has  been 
held  that  his  name  is  stated  sufficiently  to 
be  n  compliance  with  the  statute  if  the  name 
of  the  £rm  is  indoned.  Emglehe^rt  v.  Ejfre 
md  amstker,  2  Dowl.  Prae.  Cas.  145 ;    6 
L-  O,   188,  6.  C;    Constaiie  ▼,  Johnson, 
\  Dowl.  Prac.  Cas.  598.      In  the  former 
case  it  was  also  held  that  "  Grays  Inn, 
London,"  was  a  sufficient  description  of  the 
defendant  s  place  of   abode,  although  no 
]pert  (Ol  Grays  Inn  was  in  the  city  of  Lon- 
doa.    Next  as  to  the  indorsement  of  the 
amoant  of  the  debt  and  costs  pursuant  to 
2  Reg.  Gen.  H.  T.  1812,  extended  by  the 
5  R^.  Gen  M  T.  3  W.  4.     In  Curmn  v., 
Mfiselw.  1  DowL  Prac.  Cas.  432;  4  L.  O. 
ZOU  &C. ;  it  was  held  that  if  \hR  indorse- 
were   omitted,    and   the  defendant 
to  avail  himself  of  the  detect,  it 
be  shewn  by  affidavit,  that  the  plain- 
tiffs daim   was  a  debt.      In  Bowland  v. 
Dakeyne  and  others,  2  DowL  Prao.  Cas. 
632,  and  in  a  subsequent  case,  it  was  held, 
ths^  ift  an  aestion  on  a  bail  bond  .or  ace- 
ykvia  boui*  it  is  not  necessary  to  indorse 
tiie  amoant  of  debt  and  costs  dfdmed  by 
the  Idt&ntiif.  Ryley  ▼.  BoUsomas,  1  Dowl. 
Prtc  Caa.  383:  the  rule  was  held  to  be  com- 
pqlsory  and  not  merely  directory.    In  Tom' 
Mas  T.  CUlcoie,  2  DowL  Prac.  Cas.  187  ; 
6L.O«a3d,S  C:  it  was  held  that  the  mk 
appliiwi  also  to  process  against  attorneys : 
wiwre^howe^r,  the  party  seeks  to  take  ad- 
vantage of  the  omission,  he  must  apply 
within  a  reasonable  timCj   and  therefore, 
dghteeu  days  after  the  service  was  held  to 
be  unreasonable,   if  the   defendant  might 
have  moved  earlier.  Wright  v.  Warren,  2 
BMt-  Prac  Cas.  724.    If  the  service  b 
regular,  but  the  writ  ia  irregular,  the  appli- 
cation ought  to  be  to  set  aside  the  writ ; 
or  ia  €sat  the  irregularity  bemg  merely  in 
the  copy,  it  may  be  to  set  aside  the  copy 
itHflt    Hasker  v.  Jarmame,  1  DowL  Phus. 
Caa.  e54;  Cohel  v.  Walsoa,  3  Tyr.  238; 
kA  Border  ▼.  Jtm*  3  DowL  Pkac.  Cas.  150. 


The  Court  of  Exchequer  hovevier  refused  to 
set  aside  the  service,  U  appearing  very 
doubtful  whether  or  JW)t  a  service  had  been 
effected. 

In  our  next  we  shall  consider  the  wnt 
of  summons  against  Members  of  Parliament, 
and  the  Distringas. 


LAW  t)P  ATTORNEYS. 
No.  XXIV. 


DjBPOSiT  Of  naanfi. 
The  MWwini?  case  is  wMrthy  of  attention  : 
AsitnmpsU  upon  artidea  of  agreement  made 
between  the  pJamtiff  and  the  defendant,  in 
1832.  whereby,  after  recitinir  thiit  deeds  bcj 
Imiging  to  the  defendant  had  been  deposited 
irtth  the  ]^aintiff  and  were  lost,  the  plaintiff 
agreed   to  pay   l<KJ/ ,  in  consequence  of  the 
deeds  having  been  mislaid ;  and  the  defendant 
agreed  (o  return  the  100/.  and  interest.  If  it 
should  afterwards  be  proved  that  the  deeds  had 
not  been  mislaid  by  the  jflaintiff.  or  hj  any 
persQrf  etnploved  br  Wm.    Breach,  that  the 
defendant  had' not  returned  the  100/.  and  in- 
terest  upon  proof  that  the  deeds  bad  not  been 
mislaid  by  the  plalniiff,  or  any  one  employed 
by  him.    Plea,  mtn-^usumpiit.    At  the  trial 
before   Dfnmnn,  C.  J.,  at  the  Wanvickshire 
Spring  Assizes,  1833,  It  appeared  that  in  W>1, 
the  plaintiff,  as  attomev  for  the  defendant. 
pHn-hatied  property  for  him,  and  the  deefls  re- 
mained with  <he  plaintiff.    In  the  same  year 
the  defendant,  wishing  to  raise  money,  the 
siim  of  200/.  was  advanced  by  a  party  to  the 
defendant,  upon  receiring  from  the  plaintiff  the 
defendant's  bond  and  the  deeds,  which  were 
deposited  with  him  as  an  additional  securitf . 
In  1822,  when  the  deeds  were  enqtsired  for, 
the  plaintiff  had  forgotten  that  they  had  been 
I  deposited  as  a  security  for  the  money  borrowed 
when  the  above  agreement  was  entered  into. 
The  learned  Chief  Juslieeleft  it  to  the  jury  to  say 
whether  the  deeds  were  so  deposited  with  the 
knowledge  of  the    defendant,    and  dj^ected 
them,  that  if  they  thonglit  that  the  defendant 
was  informed  thrtlhe  deeds  were  tobebauded 
over,  they  shoidd  find  for  the  pteintiff,  otl^r- 
wisefor  the  defendant;  for  that  the  plaintSff, 
an  attorney,  ouglrt  to  have  been  able  to  inform 
the  defendant  ^vhere  the  deeds  were  deposited. 
The  jury  found  for  the  defendant. 

^<iim*,  Sergt.  now  moved  for  a  new  trial. 
The  deeds  cannot  be  said  to  have  been  misUnd 
by  the  plaintiff  in  thte  case ;  for  H  may  be  that 
circumstances  required  that  in  order  to  raise 
the  money  for  the  defendant,  as  the  pluntiff 
had  been  directed,  he  should  depoMt  the  deeds 
with  the  lender  as  an  additional  security ;  and 
if  such  was  the  case,  the  plaintiff  did  no  more 
than  his  duty;  whereas  mUUn^ng  implies  neg- 
Hffenee.  ^  « 

^Dtmmn,C.  i., mM. <hirt  Ae Cowt jm  o# 
opittiott  OM  «hftae«l«  «MW»,  Bn«r  *•  ar- 
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cumetances,  be  considered  as  having  been  mis- 
laid by  the  plaintiff;  that  it  appearing  that  his 
client  was  not  aware  of  the  deeds  having  been 
deposited  mth  the  party  who  had  advanced 
the  200/.,  the  plaintiff  ought  to  have  been  able 
to  inform  him  where  he  might  find  his  deeds 
when  he  required  them. 

Rule  refused. —^iV/no//    v.  Elkington,    1 
N.  &  M.  749. 


DOUBTS  ON  THE  NEW  STATUTES. 


APPORTIONMENT  OP  RENTS. — BXGHANOB  OF 


Sir. 


COMMON  FIELD   LANDS. 


I  have  followed  the  advice  of  your  corres- 
pondent M.  {ante,  p.  101),  and  have  given  the 
recent  act,  for  the  apportionment  of  rents  and 
other  periodical  payments,  and  for  facilita- 
ting exchanges  of  common  field  laud,  another 
half  hour's  perusal,  the  result  of  which  is,  that 
I  am  more  than  confirmed  in  the  opinion  of 
their  merits  I  have  already  expressed. 

With  respect  to  the  first-mentioned  act, 
your  correspondent  does  not  appear  to  com- 
prebeud  the  nature  of  my  objection  as  to  most 
of  the  payments  specified ;  neither  right,  nor 
remedy,  existed  previous  to  the  act ;  but 
whether  either  did  or  did  not,  is  immaterial  to 
the  question  between  us ;  my  objection  bein^, 
that,  construing  the  act  literally  the  remedy  is 
given,  or  at  least  is  to  be  exercised,  on  a  day 
which  can  never  arrive,  the  act  declaring,  that 
the  apportioned  part  of  the  rent,  annuity, 
or  other  payment  shall  be  recoverable  *'  when 
the  entire  portion  of  which  such  apportioned 
part  shall  form  part,  shall  become  due  and 
pavable,  and  not  ie/ore." 

Your  correspondent  seems  to  overlook,  that 
I  was  not  speaking  of  a  continuing  payment, 
but  of  a  determinable  one ;  and  in  illustration  I 
put  this  case :  ^.,  b  entitled  to  an  annuity  for 
the  life  of  ^.,  payable  quarterly^  without  any 
provision  for  i9.'s  dying  during  the  quarter. 
Now,  suppose  the  annuity  to  be  payable  on  the 
four  usual  day^  of  payment,  and  Js,  to  die  be 
tweeu  Michaelmas  and  Christmas.  The  an 
nuitv  of  course  determined  on  the  day  of  B.'s 
death:  and  we  will  assume  that  under  the  act^^. 
is  entitled  to  a  proportionate  part  of  the  annui- 
ty up  to,  and  inclusive  of  the  day  of  i^.'s  death, 
buch  apportioned  part  however  is  not  to  be 
recoveraole  until — when  ?  the  act  says,  when 
the  entire  portion,  of  which  it  is  a  part 
shall  become  due  and  payable.  The  entire 
portion  would  have  become  payable  at 
Christmas,  if  the  annuity  had  not  become 
determined  by  B.'s  death,*  but  the  annuity 
having  determined  on  B.*s  death,  the  "  entire 
portion,"  that,  is,  the  entire  quarter's  payment 
from  Michaelmas  to  Christmas,  never  will  be- 
*  come  due  and  payable  :  when,  then,  is  it  to  be 
recoverable  ? — At  Christmas  ?  if  so,  some  such 
words  as  *'  when  the  entire  portion  would  have 
become  due  and  payable  in  case  such  rent,  an- 
nuity, or  other  payment  had  not  become  deter- 
aiined,"  should  have  been  inserted. 
.  So  far  the  objection  may  be  thought  more 


formal  than  substantial.  But  it  appears  ta  ne 
to  be  a  question,  whether  the  act  does  really 
extend  to  a  determinate  payment,  like  the  an- 
nuity supposed.  The  language  of  the  former 
part  of  the  section,  which  givei  the  rif  ht,  is 
applicable  to  continuing  and  determinable 
payments  ;  the  language  of  the  latter  part, 
which  relates  to  the  recovery,  is  applicable  only 
to  continuing  payments ;  this  inconsistency  rai- 
ses a  doubt ;  for  as  the  latter  part  of  the  section 
appears  to  have  been  intended  to  apply  to  all 
that  was  intended  to  be  comprised  in  the  for- 
mer part ;  it  may  be,  not  without  reason,  con- 
tended, that  what  is  not  comprehended  in  the 
latter  part  is  not  comprehended  in  the  former. 
At  all  events,  I  would  ask  your  Correspondent 
whether  in  the  case  supposed,  it  is  so  clear,  so 
very  clear,  "  that  it  coutd  not  be  ctearer^"  that 
A.  18  entitled  to  a  proportionate  part  of  the 
annuity  up  to  B*9  death ;  and  if  he  is,  on  what 
dayhc  majr  proceed  for  its  recovery  ? 

The  act  in  question  may  be  concise;  but  con- 
ciseness and  perspicuity  are  not  always  compa- 
tible ;  and  in  this  instance  the  latter  may  have 
been  sacrificed  to  the  former. 

With  respect  to  the  act  for  facilitating  ex- 
changes of  common  field  land,  I  agree  with 
M.  in  thinking,  that  the  better  construction 
restricts  the  exchange  to  lands  lying  in  the 
same  fidd,  or  in  the  same  or  an  adjoining' 
parish,  and  I  expressed  as  much  in  my  former 
letter ;  and  whether  it  be  so  or  not,  will  pro- 
bably matter  very  little  in  practice,  as  few  I 
ima^ne  will  venture  on  an  exchange  unless 
the  lands  do  lie  in  the  same  field  or  parish,  or 
an  adjoining  one.  But  that  such  is  the  gram- 
matical construction,  1  must  deny ;  the  sen-r 
tence  runs  thus,  "  In  lieu  of,  and  m  exchange 
for  any  other  land,  whether  lying  in  the  same 
or  any  other  common  field,  or  for  an^  en- 
closea  land  lying  in  the  same  or  any  adjoining' 
parish."  Now  will  your  correspondent  point 
out  any  rule  of  grammar  by  which  the  words 
''lying,  in  the  same  or  any  adjoining  parish,*' 
may  be  taken  in  connection  with  the  common 
field  land. 

It  is  to  be  observed,  that  my  object  was  not 
so  much  to  discuss  the  effect  of  these  statutes^ 
as  to  point  out  the  marks  of  ^vant  of  skill,  or 
care,  m  their  preparation  ;  and  as  another  cor- 
respondent has  addressed  you  respecting  one 
of  them,  it  appears  that  I  ain  not  singiuar  in 
the  view  I  take.  The  latter  statute  I  take  the 
liberty  of  again  calling  a  blundering  perfor- 
mance ;  but  having  already  occupied  too  mueh 
of  your  room,  I  will,  with  your  permission^ 
make  some  further  remarks  to  justify  my  cen- 
sure next  week.  J.  W.  S. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


MR.  COLSRIDOB  8  IVTRODUCTORT  LBCTUEB 
ON  SQUXTT. 

Mr.  Coleridge  commenced  hia  lecture  by 
noticing  the  present  state  of  the  profession, 
and  observed  that  the  stability  and  advance* 
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mentof  tlie  law,  depended  on  the  conduct 
of  its  profesBois  of  all  degrees.  Formerly, 
tiie  law,  as  a  profession,  needed  no  snpport 
fiom  the  exertions  of  individuals,  but  now  it 
bad  come  to  that  pass,  that  unless  lawyers 
themselves  made  it  a  duty  to  speak  and  act 
as  members  of  a  liberal  profession — anxious 
to  strengthen  the  founiktion  of  our  system 
c^  jurisprudence,  and  exalt  the  character  of 
thoee  to  whom  its  administration  was  con- 
fided—the profession  would  infallibly  de- 
cline both  in  rank  and  importance.  They 
were  not  driving  a  trade  for  profit  merely, 
but  the  time  was  come  when,  if  the  legal 
profession  was  to  retain  its  rank,  more  tbm 
nfere  dexterity  in  the  practician,  or  even  in- 
t^rity  in  the  individual,  was  needed. 

He  stated  that  the  only  valuable  distinc- 
tion between  a  profession  and  a  trade  was, 
that  the  former  is  grounded  on  science,  and 
that  were  it  necessary  or  practicable  for  a 
trade  to  be  carried  on  upon  scientific  princi- 
ples, then  it  would  be  worthily  dignified  with 
tlie  name  of  a  profession.  The  three  sciences 
of  Law,  Physic,  and  Divinity,  comprehend 
within  their  range  every  thing  that  is  neces- 
sary for  the  support,  regulation,  and  well- 
being  of  society.  First,  the  science  of  the 
law  tend&.to  the  regulation  of  all  the  proper 
doties  between  man  and  man,  and  enables 
OS  to  take  advantage  of  the  vast  improve- 
ments effected  in  our  social  condition  by  the 
blessings  of  civilization;  creating  and  se- 
curing the  condition  on  which  society  alone 
existed;  preserving  the  smallest  as  well  as 
tbe  most  important  interests  of  individuals ; 
checking  violence,  and  protecting  property. 
Divinity,  aided  by  ethics  and  philosophy, 
furnishes  principles  and  declares  rules  be- 
yond the  prescriptions  of  social  law,  and 
tannscending  them  in  force  of  obligation 
and  sublimity  of  object, — dealing,  there- 
lore,  immediately  with  man  as  an  indi- 
vidual, and  only  secondarily  and  deriva- 
tivdy  with  society  at  large.  And  thirdly, 
Fliyidc,  by  leading  us  to  the  study  of  nature, 
and  of  the  human  body,  as  the  organ  by  and 
in  which  we  have  our  communion  with,  and 
control  over,  nature,  links  together  the  two 
former  sciences  of  Law  and  Divinity,  upon 
which,  nevertheless,  itself  rests  for  support 
and  nourishment,  and  directly  regards  the 
reUtions,  the  duties,  and  the  capabilities  of 
man,  both  as  a  citizen  and  also  as  an  indi- 
vidual. 

He  was,  he  said,  partidblaxly  desirous  of 
awakening  the  junior  members  of  the  pro- 
fession to  a  sense  of  the  importance  of  the 
consideration,  that  the  profession  of  the  law 
is  Essentially  scientific ;  for  it  is  only  a  libe- 
ral, because  it  is  a  scientific  profession^  and 


in  order  to  preserve  the  liberal  character,  it 
is  absolutely  necessary  that  the  scientific 
character  should  be  preserved  also.  Tha« 
were  two  positions  which  he  considered  it 
necessary  always  to  bear  in  mind— the  first 
of  which  was,  that  the  profession  of  the  law 
ought  to  live  in  the  science;  and  the 
second,  that  the  science  ought  to  live  in  the 
profession. 

The  first  was  of  more  immediate  impor- 
tance, although,  unless  the  second  was  kept 
constantly  in  recollection,  the  first  would  be 
speedily  annihilated,  fiy  his  first  positioa 
he  meant,  that  those  who  belonged,  or  in- 
tended to  belong,  to  the  profession,  ought 
to  lay  a  deep  foundation  of  principles  upoo. 
which,  and  upon  which  alone,  ought  they 
to  attempt  to  build  up  a  code  of  mere  pnic* 
tice ;  and  t^t  to  enforce  or  countenance  a 
mode  of  legal  education  which  has  not  a 
sound  and  catholic  view  of  the  Law,  as  law, 
for  its  basis,  is  to  degrade  the  profession  ^of 
the  law  at  once  and  for  ever  into  a  mere  art 
or  trade. 

Every  one  must  have  observed  the  strong 
disposition  evinced  by  those  engaged. in 
trading  or  commercial  pursuits,  to  struggle 
upwards,  and  so  to  raise  the  character  of 
their  calling,  so  as  to  convert  it  into  that  of 
a  science ;  and  unless  the  same  laudable 
anxiety  were  manifested  by  the  profession 
to  preserve,  at  all  events,  their  present  ata* 
tdon,  tiiey  would  soon  find  their  once  liberal 
profession  converted  into  an  iUiberal  trade. 

The  object  of  a  municipal  or  trading  cor- 
poration, was  to  preserve  their  rights  and 
privileges— the  few  were  elected  by  the 
many.  The  object  of  a  scientific  college 
was  to  create  a  class  of  superior  intelligence 
and  learning ;  to  throw  new  light  on  the 
means  of  human  improvement.  They  were 
appointed  by  a  higher  rather  than  a  lower 
cl&BS.  It  afforded  the  security  of  a  higher 
responsibility,  by  excluding  those  who  were 
unfit  and  expeUing  those  who  were  im- 
worthy. 

Every  one  must  be  aware  of  the  notion 
openly  expressed  by  some,  and  secretly  en- 
tertained by  more  of  our  profession,  that 
much  reading  and  large  views  in  the  theory 
of  the  law  tend  to  spoil  the  practising  law- 
yer;— or  at  least,  that  a  man  who  aims  at 
comprehending  the  law  as  a  science,  very 
commonly  forgets  that  a  certain  familiari^ 
with  the  art  is  necessary  to  its  effectual 
profession.  Now,  if  by  this  is  only  meant, 
that  a  lawyer  unacquainted  with  the  rules  of 
practice  of  the  Courts,  cannot  be  a  safe  adviser 
to  his  client,'it  is  a  position  so  very  true  as  to 
be  a  truism.  Butinfiict,  morels  meant  hero 
than  ''  meets  the  ear;''  and  the  ahaf 
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which  this  vagae  notioQ  or  feeling  does  afi- 
tuallj  assume  in  the  result,  vit£  a  great 
many  minds,  is  that  of  a  rooted  prejuftiee 
against  educating  young  men,  "whether  as 
Solicitors  or  for  the  Bar,  upon  any  large 
and  liberal  principle  ;    and  the   mode   in 
which  this  prejudice  operates  is  by  absorb- 
ing the  attention  in  the  acquirement  of  forms 
and  routine  practice,  and  by  discountenan* 
cing,  or  what  comes  to  the  same  thing,  by 
pot  encouraging,  the  student  in  the  pursuit 
ard  mastery  of  the  history  and  pnnoiples  of 
the  science,  of  which  those  forms  are  mere* 
ly  the  tools  and  dead  instrnments,  ~  \roac9t 
.  timn  useless,  unless  directed  by  the  light), 
-  aiid  well  understood  to  be  the  repositories 
€i  scientific  principle.     Against  this  preju- 
dice, whenerer  and  in  whatever  shape  or 
modification  it  exists,  the  most  earnest  and 
uncompromising  efforts  of  every  true  well- 
wisher  to  the  honor  and  stability  of  the 
law  as  a  profession,  ought  to  be  directed 
For  surely  it  can  hardly  be  necessary  to 
argue  that  such  an  opinion  as  this  was  far 
frun  beiiig  truly  warranted  by  experience, 
aa  it  can  be  considered  to  be  founded  on 
reason. 

We  find  that  in  all  other  sciences  the 
notion  80  falsely  entertained  with  regard  to 
law,  operates  in  an  inverse  ratio.  Is  that 
inan  the  best  physidan  or  surgeon  who  has 
confined  himself  all  his  life  to  mere  prac- 
tice ?  On  the  contrary,  many  of  ouj  pro- 
foundest  physiologists  are  the  best  opesa- 
tors;  and  one  he  could  name  more  especial- 
ly, who  was  at  once  an  ornament  and  a 
sc^guard  at  the  hospital,  where  his  services 
were  invaluable. 

In.  divinity  it  is  sometimes  found  that  the 
ministrationB  of  a  weU-edncated  cleigyman 
are  charged  as  being  unfit  for  the  service  of 
«&  humble  and  ill-iDdfbrmed  fiodk;  but  every 
reflecting  man  must  be  convinced  that  such 
an  objection  is  wholly  groundless,  for  there 
oould  be  no  good  reason  why  the  clergyman 
who  ministers  in  a  cottage  or  a  hovel, 
should  not  with  equal  propriety  perform  his 
duties  in  the  mansions  of  the  afiluent. 

It  could  not  be  denied  that  superior  re- 
putations in  the  law  had  been  formed  al- 
most wholly  from  practice^  and  that  there 
were  some  still  existing,  and  he  deeply  re- 
gretted the  circumstance.  He  sinoeroly 
wished  there  wexe  none,  for  they  were  too 
apt  to  be  looked  upon  as  examples  that  law 
might  be  practised  without  science,  and, 
viewed  in  this  light,  could  not  ful  to  be 
most  mischievous  in  their  consequences.  A 
ooixne  of  study  -wbkk  should  separate  the 
ptactioefrom  ibs  pnncqileaof  the  faiw  would 
laMihiy  destroy  it  as  a  science. 


The  student  Who  has  in  !^*  first  tnstwiee 
imbued  his  mind  with  a  knowledge  of  the 
general  principles  of  our  laws,  will, soon  be- 
come master  of.  the  rules  connecting  prio- 
ciples  with  practice  t- will  observe  th^  kigi* 
cid  union,  and  understand  their  use,  and  the 
reason  of  their  having  been  formed.  Bf 
degrees  he  is  led  on  to  practice;  and  having 
already  learnt  its  fundamental  principles, 
he  will  readily  acquire  the  secondary  rulee, 
and  see  their  applicability*  Each  case  will 
find  its  legitimate  place  in  the  systena. 
Rules  drawn  from  geiaeral  principles  will 
seem  obviQus  Aod  oeeessary.  lliey  will 
suggest  themselves  with  ea8i».  He  will 
readily  appreciate  the  tendency  of  ^very 
fact  submitted  to  his  eoosid^tition,  and  he 
will  ultimately  acquire  a  complete  mastery 
over  his  books.  With  rules  thus  impressed 
on  his  memory,  there  is  as  little  chanee  of 
his  forgetting  them  w  there  is  of  forgetting 
how  to  swim  when  tW  art  is  once  learnt. 

The  Lecturer  then  proceeded  to  pass  an 
eloquent  eulogium  upon  the  founders  of  t)ie 
Law  Institution.  A  few  years  ^go.  no  one, 
however  sanguine  in  his  hopes  of  improve- 
ment, would  have  ventured  to  hope  that  such 
a  scene  would  ever  be  witnessed  as  that  which 
he  then  saw  before  him.  He  did. not  profuse 
to  be,  if  he  might  use  the  woid,  apetsiaMf/. 
nor  was  he  ever  an  optimist ;  but  he  might 
fairly  hope,  through  the  means  of  their  val- 
uable instituticoii  to  be  a  melionst.  He  con- 
sidered the  establishment  of  the  Law  Insti* 
tution  as  the  greatest  advance  which  had 
been  made  towards  the  improvement  of  the 
law  and  the  benefit  of  the  profession  for  the 
last  fifty  years;  and  the  warmest  adoAow- 
ledgments  were  due  not  only  from  every 
Solicitor,  but  from  the  Bar,  fix>m  the  3endi» 
and  from  society  at  lai)ge,  to  its  puUie-q^- 
rited  projectors. 

With  reference  to  the  second  poeiticm 
alluded  to  at  the  commencement  of  his  lee*' 
ture,  he  would  earnestly  impress  upon  the 
minds  of  his  hearers,  that  it  was  the  im- 
perative duty  of  every  lawyer  to  enlai^  the 
science  of  hu  profession  to  the  greatest  pos- 
sible extent,  and  never  allow  a  retiogres" 
sion.  A  lawyer  should  so  arrange  his 
operations  as  to  re-act  on  the  science;  for  to 
stand  still  in  a  science  is  as  impossible  aa  to 
stop  the  growth  or  power  of  inteDectnal 
nuuu  There  is  no  stopping  half-way^-^no 
mooring  the  boat  in  mid-channel,  fnr  as 
Virgil  forcibly  exprasses  it** 

**  NpQ  aliter  quam  qui  adverio  vis  flunine 

lembum 
Bemigils  subigit :  ribrachia  forts  remisil. 
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The  Lecturer  then  proceeded  to  shew 
that  tiiere  was  a  distinction  between  moni- 
cipal  and  tradu%  eorpoiatioBft  and  profes- 
tioiiid  or  ficientific  societies.  The  former 
bad  oi^  to  protect  their  paiticolar  tirades 
against  the  encroachments  of  others,  and 
lor  that  pOipose  to  presenre  any  exclasive 
prirOeges  which  belonged  to  them ;  but  the 
object  of  a  professional  or  scientific  society 
was,  to  aaaociate  together  those  learned  lEnd 
saperior  men  who  would  reflect  honor  upon 
their  brethren,  and  promote  the  best  in- 
terests of  society,  by  extending  the  ad- 
Tsntages  of  science. 

Another  great  puxpiose,  also,  of  an 
oiganised  profession  was,  to  ^ve  security 
to  society  by  the  expulsion  of  any  unworthy 
members*  and  also  to  ascertain  tiie  fitness 
of  a  candidste  far  admission,  by  requiring  a 
compliance  with  saeh  scienttfc  requisitioaa 
as  might  be  determined  to  be  necessary. 
These  were  most  important  and  sacred 
duties,  and  he  regretted  to  say  they  were 
not  adequately  planned,  either  with  re- 
gard to  the  bar  or  solicitors.  Something 
of  the  eflPect  of  the  evils  of  a  neglect  of 
sdentificexaminatioB  might  be  conceived  if 
Ma  consequence  were  contemplated  of  per- 
mitting every  man  to  practise  as  an  advo- 
cate or  soUdtor  without  requirmg  any  edu- 
cation adapted  to  the  requirements  of  the 
piofesaion. 

The  Lecturer  concluded,  amidst  much 
a^lanse,  vnth  saying,  that  the  absurdities 
and  crying  evils  of  such  a  system  would,  in^ 
deed,  prevent  its  long  continuance;  but 
that  no  color  may  be  given  to  any  body  of 
men  in  the  state  to  advocate  the  experiment 
nadflrany  delusive  modification  or  disguise, 
it  onght  to  be  felt  as  tlie  indispensable  duty 
of  efeiy  gentleman  who  is  »ftw,  or  intends 
to  become  a  member  of  this  great  profes- 
non,  to  endeavour,  by  aU  the  means  in  his 
power,  to  maintain  it  in  its  fullest  and  most 
perfirai  integrity  ^-and  for  that  purpose,  and 
wiUi  that  ol]jeet  in  his  view,  to  let  it  be 
seen  tkat  he  himself  treate  the  profession  as 
liberal  and  scientific  in  the  highest  and  moat 
proper  sense,  by  adopting  for  himsdf,  and 
encouraging  in  others,  a  large  and  intel- 
figent  plan  of  educational  stody,  —  by 
babitoating  his  mind  to  a  constant  re- 
IsreBoe  to  aeknowkdged  prinelpka,— -and 
more  tiian  all,  and  together  wkh  all,  by 
setting  out  in  his  career  with  an  unalteraUe 
determination  never  for  one  moment,  under 
any  temptations,  or  any  pretexts  or  excuses, 
to  pervert  the  principles  or  the  practice  of' 


the  law  to  the  fiirtiieraaoe  of  dishonorable 
oi  questionable  eounea. 

With  such  principlesand with  such  fedings» 
he  8aid,widelyspreadamongstthe  risingmem- 
bers  of  the  profession,  we  need  have  no  fiears 
for  its  stability ;  the  profession  will  receive 
strength  firom  tiie  characters  of  the  indivio 
duals,— and  the  Profession  woald  in  time 
reflect  ^lendour  and  distinction  on  the  in* 
dividuals  themselves  ;~and  in  such  a  happy 
state  of  things.'we  might  rest  in  confidence 
that,  as  time  should  ripen  causes  into  effects, 
each  day  would  do  something  more,  not 
only  for  the  stebility  of  the  legal  profession, 
but  also  for  ito  honor,  its  inflnenoe,  its 
national  weight,  and  its  indefinitely  pro- 
gressive amdiioration. 


SUPERIOR  COURTS. 
l4rr)r  C(atitfn0rif  Coittt. 

GENERAL  OBOaa^*-FSKS  OF  OFFICERS. 

It  w  ordered  that  ike  idtowance  gmnted  to 
the  iip»(0ji  o/  the  Couri  iffCheneeiy,  for 
trnwUinr  unit  other  erpence*,  sinee  the 
time  of  Lwtd  Hardwiehe,  be  henceforward 
raiieato  double  ihai  aOowunee. 

"^e  Soficilor  Genemt  stated  to  the  Lord 
Ckaneeiior,  that  he  bad  an  applicatioa  to  make 
to  his  Lordship,  in  refeivnoe  to  the  fees  allowed 
te  the  tipstafis  of  this  Court.  It  i^peared  by 
the  Table  of  Fees  which  was  made  out  by  Lord 
Hardwiekr,  when  Chancellor*  that  Chose  offi- 
cers were  only  allowed  M.  per  mile,  and  6#.  8^. 
per  da^  for  travelling  and  ocher  expeaoes,  in 
removing  different  persons  who  wcse  taken  into 
custody  for  coaSempt.  This  sobjeet  had  been 
brought  under  the  notice  of  the  Coaimissionen 
appotnted  to  consider  what  salaries  and  eBM»- 
lumants  oujpht  to  be  allowed  to  the  difEmnt 
«l6cen  of  Courts  of  instice  $  and  thmrrecon. 
meaded  tbst  the  6i/.  per  mile  shauM  he  raised 
to  U.,  and  that  the  allowance  for  daily  eoa- 
peaces  should  be  raided  from  fit.  8^.  to  lir.  4<. 
The  present  application  was  for  the  purpase  of 
obtatmng  his  Lordship's  sanction  to  uat  v^ 
commendation* 

The  LordCkmieelhr.^l  fied  madi  mdinad 
to  concede  to  tfaerecomroendatiamof  the  Coa^ 
missiaaers ;  but  as  this  would,  ia  point  of  Atct^ 
be  altering  the  Table  of  Fees,  I  shaidd  prefier 
consulting  with  his  Honor  the  Meeter  of  tkr 
HoUe  and  Ibe  Hoe  Chmneelior  bcfora  i  make 
amv  order. 

His  Lordship  altenvards  intiinaled  to  the 
Sotieiiar  ^etierol^  that  he  (oak  an  appaitumty 
of  considtaig  those  learned  Jadf^ss^  and  that 
ths]^  eoaeu^Tod with  ham  in  f^ranting  the  appl^ 
cation. 

Esjake\4Uen,.  Sittings  at  Lincoln^  Inn 
alter  Toni^  Term,  lt«4, 
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LUNACY  .—lunatic's  NBXT  OF  KIN. 

Circumiiancet  in  which  th«  hard  Chancellor 

order*  un  annual  allowance  made  by  the 

lunatiifs  f»mily  to  hit  next  of  kin,  to  he 

increased t  and  continued  out  of  the  lunatic* e 

estate. 

Mr.  Bacon  appeared  in  support  of  a  petition 

from  a  poor  woman  named  Blake,  who  is  the 

second  cousin  and  sole  next  of  kin  and  heiress 

of  the  lunatic,  an  aged  man,  with  a  fortune  of 

B(KV.  a  year.    The  petitioner  stated  that  she 

bad  been  in  the  habit  of  recei?ing  an  allowance 

of  18/.  a  year  from  the  family  of  the  lunatic, 

and  she  prayed  a  reference  to  the  Master,  to 

consider  the  propriety  of  making?  some  addi- 

'tion  to  the  allowance  of  the  lunatic,  in  order 

that  the  same,  or  some  other  allowance,  might 

be  continued  to  the  petitioner. 

The  Lord  Chancellor  entertained  some  doubts 
on  the  propriety  of  acceding  to  an  application 
of  this  Kind  from  a  relation  so  remote  as  a,  se- 
cond cousin.  Learning,  however,  that  the  luna- 
tic's property  is  freehold,  worth  800/.  a  year, 
bis  allowance  only  600/.  a  year,  and  that  there 
is  no  will  or  settlement  of  any  description, 
charging  it,  he  directed  the  allowance  to  go, 
but  with  special  directions  to  prevent  the  case 
from  being  drawn  into  precedent. 

Ett  parte  Blake,  in  re  Blake,  a  lunatic.  Sit- 
tings at  Lincoln's  Inn  after  Trinity  Term, 
1834. 


Witt  CbMttuUot'i  Court 

ACT  or  FARLIAHBNT— CONSTRUCTION^  . 

Resolved  by  the  Lord  Chnncellor  and  the  other 
Judg^es  in  the  Courts  0/ Equity,  thai  no 
proceu  do  issue  from  those  Courts  into 
Scotland,  in  virtue  of  the  act  2  (^3  fT.  4. 
e.  33,  notwithstanding  the  express  words  of 
that  act. 
This  was  the  case*  in  which  the  Lord  Chan- 
cellor, in  Januarjr  last,  refused  an  order  for  an 
attachment  against  the  defendants  (husband 
and  wife),  for  contempt,  in  not  putting  in  an 
•answer  to  a  bill,  on  the  ground  that  the  act  of 
Parliament  (2  &  3  W.  4,  c.  33),  under  which 
the  order  was  asked,  was  not  meant  to  include 
Scotland  (where  the  defendants  were  then), 
4dthough  he  admitted  the  words  clearly  com- 
prehended it  within  "  the  United  Kingdom." 

His  Lordship  afterwards  had  a  conference 
on  that  subject  with  the  other  Judges  in  £quity, 
and  they  came  to  the  conclusion  not  to  issue 
any  process  from  these  CourU  into  Scotland 
under  that  act. 

Mr.  Cooper  applied  now,  under  the  old 
practice,  for  an  attachment  against  the  defend- 
ants, for  not  putting  in  their  answer.  'Die 
application  being  for  the  purpose  of  obtaining 
the  order  of  the  Court  to  take  the  bill  pro 
eonfesso  agunst  the  defendants,  he  asked  that  it 
might  be  part  of  the  order  that  the  attachment 
should  be  carried  into  any  county  the  six  clerks 
might  name.  The  order,  as  prayed,  was 
granted. 

AowgiY. andW\fe.   T.  T.  1834. 

»  8  Leg.  Obs.  68 ;  see  also  7  Leg.  Obs.  540 
and  643.  This  dedsion  has  been  since  over- 
mled.    V%d€  ante,  p.  146. 


Bnlltf  Court 

PRACTICS. — INJUNCTION. 

Circumstances  in  which  the  Comi  has  jmrU- 
diction  to  grant  a  special  injunction  to  re^ 
strain  proceedings  at  law,  where  the  eom^ 
mon  injunction  has  nut  been  applied  far  or 
obtained. 

This  was  a  motion  to  restnun  the  defewkuH 
from  prosecuting  procfws  of  outlawry  against 
the  plaiatiff  (Mr.  Drummond),  who  was  resid- 
ing m  the  Netherlands.  It  appeared  that  the 
plaintiff  had,  in  the  year  1806,  mortgaged  cer- 
tain fee-farm  rents  to  the  mother  of  the  de- 
fendant, and  that,  after  her  death,  a  contnMI 
had  been  entered  into  between  the  j^ntiff  ao^ 
defendant,  as  personal  representative  of  his 
mother,  for  the  sale  of  the  mortgaged  pro- 
perty, for  the  sum  of  3000/.  The  aefendaat 
having  received  the  sum  of  500/.  of  the  rent^ 
of  the  property,  a  dispute  arose  between  the 
parties  whether  he  received  that  sura  in  the 
character  of  mortgagee  or  purchaser,  and  the 
plaintiff  arrested  the  defendant  for  3000/.,  the 
whole  amount  of  the  purchase  monejr.  The 
defendant  commenced  an  action  against  the 
plaintiff  for  the  recovery  of  his  mortgage 
money  and  interest,  and  was  proceeding  in  toe 
process  of  outlawry  against  him  for  iion>  ap- 
pearance thereto.  The  bill  was  filed  l^  the 
plaintiff  for  a  specific  performance  of  the  con- 
tract for  sale,  and  the  present  application  was 
made  specially  to  restrain  the  defendant  from 
proceeding  in  the  process  of  outlawry,  n^l 
having  obtiuned  the  common  injunction. 

Mr.  Pemberton  and  Mr.  K.  Parker  sup- 
ported the  application,  on  the  grounds  that 
there  being  a  subsisting  contract  which  the 
plaintiff  was  entitled  to  have  specifically  per- 
formed, the  defendant  could  not  resort  to  psxi- 
ceedings  at  law,  and  that  the  plaintiff,  by  rea- 
son of  his  residence  abroad,  had  had  no  notice 
of  the  proceeding  in  outlawry. 

Mr.  Bickersteth  and  Mr.  Stuart,  on  the 
other  side,  contended,  that  there  was  sufficient 
evidence  of  notice  of  the  proceedings  in  the 
process  of  outlawry,  and  tnat  as  the  platutiflf 
nad  had  time  to  move  for  the  common  injunc- 
tion the  present  motion  could  not  be  granted 
consistently  with  the  practice  of  the  Court. 

The  Master  of  the  RnlU  said,  the  question 
was,  whether,  under  the  circumstances,  it  was 
competent  to  the  party  making  the  motion  to 
apply  specially  for  an  injunction  to  stay  pro- 
ceedings at  law,  the  common  injunction  not 
having  been  obtained.  There  could  be  no 
doubt  that  the  Court  had  jurisdiction  to  enter- 
tain such  applications  under  special  circum- 
stances ;  as,  for  instance,  where  the  practice  of 
certain  provincial  Courts  rendered  it  impossible 
for  the  party  to  obtain  the  benefit  of  the  com- 
mon injunction  in  due  time,  or  in  cases  where 
the  partv  against  whom  the  special  application 
was  maae  had  placed  himself  in  a  situation 
which  deprived  the  other  party  of  the  benefit 
of  the  ordinary  remedy.  Between  the  parties 
to  the  present  suit  there  had  been  a  gr^  deal 
of  hostility,  and  he  could  neither  iqfiprove  of 
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the  action  brougiit  bv  the  plaintiff,  on  the  one 
hand,  arresting  the  oefendant,  nor  of  the  ad- 
vaotai^  taken  vi  the  known  absence  of  the 
phuntiff  by  the  defendant  in  the  process  of  out- 
Wiy,  on  the  other.  Upon  the  evidence,  his 
Honor  was  of  opinion,  that  the  plaintiff  had 
not  had  an  opportunity  of  obtaining  the  com- 
mon injunction,  and  that  under  these  circum- 
comstances  the  Court  had  jurisdiction  upon  a 
special  application  to  restrain  the  proceedings 
in  outlawry.  As  to  the  merits  of  the  case,  the 
defendant  (the  mortgagee)  was  undoubtedly 
entitled  to  all  his  remedies  for  the  purpose  of 
recovering  the  mortgage  money  and  interest, 
bat  it  wa:i  admitted  that  there  was  a  subsisting 
contract  which,  if  carried  into  effect,  would 
conFcrt  the  mortgagee  into  a  purchaser.  That 
was  a  question  for  the  Court ;  and  if  it  should 
be  determined  that  the  contract  ought  to  be 
carried  into  effect,  the  mone^  was  now  in  the 
hands  of  the  right  party ;  bnt  if  from  default  of 
title,  or  any  other  cause,  the  contract  should 
fail,  then  the  defendant  would  be  remitted  to 
his  character  of  mortgagee,  and  would  be 
entitled  to  his  mortgage  money  and  interest. 
In  the  present  state  of  the  case  the  right 
course  would  be,  to  restrain  the  defendant 
from  prosecuting  the  proceedings  in  outlawry, 
and  to  require  the  plaintiff  to  confess  judg- 
ment in  the  action  to  the  amount  of  the  mort- 
gage money  and  interest,  to  be  dealt  with  as 
the  Court  should  hereafter  think  fit. 

Drummond  v.  Pigtm,  at  Westminster,  Nov. 
4th,  1834. 


PBACTICB.-^SECURITT  FOR  COSTS. — 
PRIVILEGE. 

J  peer/Uinf^a  bill  in  the  Couri  of  Chancery, 
and  reMiiSng  oui  of  the  juntdiction,  is  not 
privileged  from  giving  the  usual  security 
for  costs  of  the  suits 

Thb  was  a  motion  to  discharge  an  order, 
requiring  the  plaintiff,  who  is  a  peer  of  Ire- 
knd  residing  abroad  (at  Carlsbad),  to  give 
security  to  answer  the  costs  of  the  suit. 

Mr.  Bickersteth  in  support  of  the  motion, 
admitted  that  he  had  not  been  able  to  find 
any  case,  in  which  an  order  to  give  security 
for  costs  had  been  discharged  upon  the 
ground  of  the  privilege  claimed  by  the  plain- 
tiff. He  understood  that  a  case  had  lately 
occurred  in  the  Court  of  Exchequer,  in  which 
that  Court  had  refused  to  grant  an  application, 
the  object  of  which  was,  to  subject  Lord 
Ferrers  to  give  security  for  costs.  There  had, 
no  doubt,  been  cases.in  which  persons  en- 
titled to  privileges,  such  as  ambassadors  ser- 
vants, had  been  required  to  give  security  for 
costs  ;^  and  on  the  other  hand,  there  were  cases 
in  which  persons  residing  abroad  had  not 
been  required  to  give  such  security ;  as  where 
the  plaintiffs  were  navftl  or  military  officers. 


*  See  Gage  v.  Lady  Stratford,  2  Yes.  sen. 
Bdf  8  edit  m  noHs. 


or  persons  otherwise  employed  mi  fordgn 
aervice.  The  plaintiff  was  entitled  to  all  ue 
privileges  of  an  English  peer,  except  that  of 
sitting  in  parliament ;  but  if  he  did  not  obey 
the  orders  of  the  Court,  process  of  sequestn^ 
tion  might  issue  against  his  goodv,  and  his 
property  be  rendered  available,  though  his 
person  was  exempted  from  arrest. 

Mr.  Pemberion  said  there  was  no  authority 
on  the  point,  for  this  reason,  that  it  wa»  mm 
for  the  first  time  attempted  to  introduce  aa 
exception  to  the  general  hile.  Lord  JSMs* 
had  taken  the  sound  diatinction,  that  where  a 
peer,  or  any  other  person,  was  residing  abroad, 
upon  the  public  service,  heconkl  not  be  called 
upon  to  give  security  for  costs ;  ^t  if  a  peer 
were  residing  abroad  for  his  own  pleasure,  lie 
wan  entitled  to  no  higher  m^Iege  in  tlua 
respect  than  any  other  plaintiff.  Ambassadors' 
servants  and  other  persons  having  privilq^e-^ 
had  been  compelled  before  instituting  suits  in 
this  Court,  to  give  security  for  costs,  because 
their  privilege  might  otherwise  leave  the  de* 
fendant  remediless ;  but  if  such  persons,  or  if 
a  peer  whose  person  was  also  exempted  from 
arrest,  went  abroad,  was  their  liability  to  give 
security  to  be  diminished,  because  by  remov- 
ing out  of  the  jurisdiction  of  the  Court,  they 
had  increased  the  insecurity  of  the  defendant? 
There  was  no  instance  in  which  an  exception 
had  been  made  in  favo:ir  of  persons  having 
privilege,  who  chose  to  go  abroad ;  and  it 
would  be  unjust  to  relax  the  rule  of  the  Court 
in  such  cases. 

The  Mailer  of  the  Rolls  said  he  was  of 
opinion  that  there  was  no  ground  for  the  claim 
made  by  the  plaintiff  as  an  Irish  peer,  to  be 
exempted  from  the  rule  applicable  to  any 
other  plaintiff,  who  was  liable  in  consequence 
of  his  residence  out  of  the  jurisdiction,  to  give 
security  for  costs.  The  Courts  relaxed  the 
rule  only  in  favour  of  plaintiffs  whose  absence 
was  not  voluntary,  as  in  the  case  of  naval  and 
military  officers,  and  other  persons  engaged 
abroad  in  the  public  service.  His  Honnr  ac« 
cordlngly  refused  the  application.^ 

,l»ord  Aldhorough  v.  Barton, — Sittings  at  the 
Rolls  after  Trinity  Term,  1834* 


STATING    FROCKS DINOS.^'COSTS.^-JCDOB'a 
ORDER. — ^ACCEPTOR. 

The  acceptor  of  a  bill  of  exchange,  afainst 
whom  an  action  is  brought  by  the  holder, 
4fut  who  disputes  his  liability,  mny  compel 
the  plaintiff  to  proceed,  or  obtain  Judgment 
of  nm-pros.  although  the  debt  ana  costs 
have  been  paid  by  thedras&er. 

This  was  an  action  on  a  bill  of  exchange, 
brought  by  the  holder  agwnst  the  acceptor. 
Proceedings  were  also  commenced  against  dM 


^  See  also  Beames  on  Costs,  178,  &c.; 
Ogilvie  V.  Heme,  11  Ves.  698:  and  Mkz  r. 
Hunsim,6\tB.2^h 
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Artwer,  iu»d  in  the  latter  iteCioa,  the  wncMnt  of 
4be  debt  aaU  eotcn  were  paid.  Ao  applicatioa 
iKa«  Uieu  made  to  »  Jud^^e  at  chambers  by  the 
^iutitf  ja  the  pre<)entAetion,  to  he  allowed  to 
^pay  praeeediiMCs,  the. debt  and  conte  having 
|)eea  ^id.  An  arder  to  that  effect  was  made, 
Mtfl  an  appiieation  wae  afterward^t  made  to  the 
Court  to  set  afide  thai;  arder.  on  the  f^round 
that  t}m  de^adaot  diaputed  hU  liahSlity*  and 
iht4  hia  deTeuee  ^waa  /orrery  of  the  acceptance  i 
aid  lurcher,  that  the  defendant  oiight  lie  at 
liheciy  lo  alf^n  jud0(«eat  of  mn-^m,  in  Iwir 
dafa.  It  was  eontended,  that  as  the  delaadant 
dii^utod  his  ladiilUy,  he  had  no  other  means  of 
obtain KkjET  hU  oeata,  which  were  already  incurred 
la  4e£endki|^  the  Mtidn,  bat  by  the  preaent  ap.- 
fdhcation. 

Per  (2HrMrMi^««-^The  defendant  certainiy  has 
i>o  rather  means  of  ohlHtniu)^  indemnification 
for  his  costs  than  by  nMihitiK  such  a  motion  as 
the  pn^ent.  He  contends  that  he  is  not  liable 
on  Uie  bill,  because  the  supposed  acceptance  is 
a  forgery.  The  plaintiff  must  either  proceed 
wtUi  his  action,  in  order  that  the  defendant 
awiy  be  let  in  to  his  deleace  on  Uie  bill,  or  he 
must  ps^  the  defendant  hb  eosts.  The  present 
mle  aMist  therefore  be  made  absolute,  withoat 
foats,  a  iearned  Judge  having  made  the  order 
Hdiich  tills  rale  seeks  to  rescind. 
1    Rale  ahaolute»  without  costs.<-*-Zr^in>  v.  Dof- 


FRIYILBOB     FROtf   ARRBST.— KING'S     8#it- 
YANT.— SOMBR8ET  HBRALD. 

.  fFhefWii  is  ^Hbtfulmhieiheroper9on  holding 
iPi  afice  jutmler  tke  Ki^g^  omp  be  Pf^hed 
ito  per/9r»  fkft  duties  </  (^  ^Jite,  the 
Cffun  UfiU  Mitt  relienr  him  snmmarilpfi'om 
orr^t  on  tJut  ground  ofkU  privilege. 

In  t[his  case  a  person  named  Diiney^  who 
held  the  office  of  jDomeatic  Herald,  was  ar- 
rested, and  an  application  was  then  made  to  the 
Court  to  di^harge  him  out  of  custody,  on  the 
ground  that  he  was  privileged  from  arrest,  in 
consequence  of  the  office  which  he  held  uiider 
his  Mi^esly.  The  affidavit  on  which  the  appli- 
cation was  made  set  forth  that  the  defendant 
was  liable  to  be  called  upon  to  attend  his  Ma- 
jesty at  any  time,  to  perform  the  duties  of  his 
office ;  that  he  might  be  required  at  any  time 
personally -lo  attend  tipon  every  oceasion  of  an 
mvestiture  of  a  ICnif  ht  of  the  Garter.  The 
affidavits^  however,  did  not  shew,  any  instance 
In  whi^h  this  privil^e  had  been  allowed  by 
the  Courts. 

Per  Citritim. — Where  a  servant  of  the  King 
is  privileged  from  arresV*  St  is  on  the  ground 
that  his  constant  attendance  on  his  Majesty  is 
required.  Now  it  does  not  appear,  from  the 
affidaifts  in  thia  ease,  very  clearly,  what  are  the 
dalies  of  the  Somerset  Herdd,  and  conse- 
aaeatly,  lahelhep-eoatinmd  attendance  on  the 
&iag  is  required.  As  it  does  not  cleariv  appear 
thaUieia  privU^di,  the  Court  cannot  mteriere 
to  raiiave  him.  If  he  ie  privilegad  in  p^nt  of 
law,  he  may  avail  himself  of  his  writ  of  pri«> 


lege.    The  preseaC  rule  must  therefora  be  dia- 
chargod. 

Rule  diBohargad.*---L^#  v.  Diemey,  M.T. 
18^    £K«heq« 


ABRBar  0#  fUOOMBNT. — BLANOBa. — 
VA.RIANCB. 

It  M  n/ft^a  gnmnd  fttr  orreHing  o  Jodg-^ 
meni  in  on  actimfir  ulauder^  that  the  writ 
oppettrtd  to  have  ueoed  on  thg  4th  of  June, 
the  vrurde  hoeing  teen  epuhen  i*n  the  27th- 

This  was  an  action  for  shmder.  The  plaintif 
had  a  verdict,  and  the  record  was  made  up.  It 
appeared  hy  it,  that  the  writ  had  been  issued  oa 
the  4th  June,  and  the  words  were  alleged  to 
have  been  apoken  on  the  27th  of  the  saoae 
month.  An  application  was  afterwards  mada 
to  arrest  the  judgmenft,  on  the  ground  that  the 
writ  appeared  by  the  record  to  have  been  ia- 
sued  before  the  conse  of  action  arose.  Th« 
writ  was  now  the  commencement  of  the  action, 
and  therefore  the  variance  was  material. 

Per  Curif/m.'^TheTt  is  nothing  In  the  oh- 
jecttOB  {  the  day  stated  in  the  declaration  here 
was  immalaHaL  It  ia  different  from  a  ease 
of  an  action  on  a  promissory  aaite,  where  there 
was  no  cause  of  action  at  the  time  when  the 
deelarntioa  was  supposed  to  be  filed.  The 
rule  now  prated  for  cannot  be  granted. 

Rule  reiii^td.'^Steword  v.  Looii^n,  M.  T. 
1834.    £)(cheq. 

SBaVlCB     OF    OBCLARATION. — l>BPBMDANT*a 
LAST  PLACB   OF  aBODB. 

ff  it  it  sought  to  eeroe  a  declarotion  in  n 
Mp^cittl  intinner,  ttn  applicntion  /or  thot 
purpttse  must  be  mtnle  previous  id  its  Mng 
served  out  of  the  ordinary  eourte. 

In  this  case,  the  defendant  having  left  his 
place  of  residence*  without  the  plaintiff  bang 
able  to  dnoover  whither  he  had  gone,  the 
declaration  was  IHt  at  his  last  place  of  resi- 
dence. An  application  was  afterwards  made 
for  a  rule  to  shew  cause  why  audi  service 
should  ttot  begood  ecrvice,  and  the  plaintliFbe 
at  liberty  to  sign  judgment  for  want  of  a 
plea. 

The  Court  Tcfined  the  rule,  on  the  ^ground 
that  tlie  application  should  have  been  made  ia 
the  first  instance,  for  leave  to  sefve  the  declara- 
tion hi  a  special  manner.  No  such  application 
having  been  made,  and  consequently  no  such 
leave  given,  the  Court  could  not  now  make 
that  good  ser^ce  which  was  not  consistent  with 
the  miesj  of  the  Court.  In  aQ  auch^ses  a 
previous  application  must  be  made,  m  order 
to  entitle  the  party  to  effect  a  specud  service 
of  a  declaration.  i 

Rule  refused.— THu^^oa  v.  Cruven,  M.  T. 
1834.    Ezcheq. 
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aftSTICS  09  WlQT.-i^llllflOVLAAltY.-^ 
I.ACHS8. — RBA80NABLX  TIMB. 

^k€t  iff  ioo  hng  a  period  io  he  ailwred  to 
eia/Me  between  the  ienfee  of  an  irresrnlttr 
urit  and  am  oppdeMton  ta  eet  it  oiide  for 
an  irregmlaritg. 

In  tbifl  cftse  the  writ  was  indorsed  as  having 
been  issued  by  one  George  Smith,  residing  at 
"38,  Chancery-lane,"  Worcester.  It  was 
wn^l  to  set  tbiswrit  aside,  on  the  ground 
that  DO  tmeh  pbce  in  Worcester  could  be  fonnd. 
The  writ  was  served  od  the  25th  October,  hot 
the  application  for  the  rule  nhi  to  set  it  aside 
on  the  ground  of  the  above  irregularity  was 
not  Bfiade  until  the  M  November,  that  being 
the  first  daf  of  term,  the  2d  of  the  month 
bsving  fallen  on  a  Sunday. 

On  shewing  CMse  against  the  rule,  it  was 
contended  that  the  defendant  had  not  cone 
within  a  reaaonable  tiimc  to  the  Court,  accord- 
ing to  die  practice,  to  avail  himself  of  an  ir- 
regularity, and  tWefore  had  been  guilty  of 
laches,  which  deprived  him  of  his  right  to  avail 
Umself  of  the  irtcgularity. 

Per  Ckrittm.^thw  application,  we  think,  is 
too  late.  It  should  have  been  made  on  the 
1ft  Noveoifrer  at  the  ktest.  The  prwent  rule 
mast  therefore  be  diseharged»  and  with  costs. 


Role  dischanred  with  costs.- 
M,T.  1834.    Excheq- 


'Tifiar  y*  Green, 


AWABH.— ARBITa4T0R. — RBFBBBNCB.— 
BARRISTBR. 

Ja  attard  witt  be  tapjmrted  tkmugh  the  ar- 
bitrator ^  not  a  barrister,  is  wrung  in  point 
if  law. 

This  waa  a  rale  which  was  obfaiiied  on  the 
gronad  that  the  arbitrators  had  gil^en  directions 
contrarr  to  law,  concerning  a  sum  of  8^ 

On  shewing  cause  against  this  rule,  it  was 
olyectedf  that  as  no  question  of  law  was 
rttfed  by  the  arbitrator  either  on  the  award  or 
otherwise,  the  Court  could  not  review  his  de- 


In  support  of  tiie  rale,  h  was  contended, 
that  aa  lite  award  was  made  by  two  gentlemeB 
not  of  the  I)ar,  this  Court  would  examine  into 
the  correctness  of  their  decision.  It  could 
clearly  be  shewn  that  the  law  had  been  (grossly 
mistaken  as  to  8/.  it-hich  they  had  directed  to 
be  paid  Jiy  the  plaintifi'to  the  defendttnt. 

Kidman,  B:«^A  few  months  i^,  I  was  of 
o|naiott  thai  a  dlstioctioft  ejdited  i  hatoa  ex- 
aaiiaing  more  folly  the  caaet»  I  hare  akertd 
ay  opinion.  The  point  was  expresiily  decided 
^Lord  £idun  in  CAing  v.  Cking^  6  Yes.  jsai. 

Aiktan  T.  Pointer.  M.  T.  1834.   Excheq. 


WRIT  OF  TRIAL. —  SHBRIFr. — PUTTINO  OFF 
TRIAL. 

4flfT  the  Jury  were  sirom,  an  npplication 
(oput  tfftke  trial  before  the  under-iherif. 


on  ike  gnunS  tkni  a  maNrM  wilne$9  l0w 
abeent,  woe  r^aetd;  a  new  Mai  toot 
allowed  mdy  onpajfownt  tf  coeti. 

la  this  case,  an  ismie  was  directed  to  lie 
tried  befote  the  sheriff.  The  jury  Mag  swora^ 
an  application  was  made  ms  behalf  of  tbe  de^ 
fendant  to  put  off  the  trials  oia  accowt  of  ii 
material  witness  being  abeeiML  This  UppKea- 
tioti  waa  refused^  as  he  thought  he  hail  no 
power  for  that  purpose.  The  plaint^  kad  a 
verdict.  On  moving  for  a  new  trlai  om  the 
ground  that  the  uader-ahtariff  had  tbe  saaaa 
powers  as  a  judge  at  niel  print. 

Lord  Lyndkurgt,  C.  B. — la  order  %»  put  eff 
the  trial,  the  application  should  have  beCBi 
made  liefore  the  Court  previous  to  swearing 
the  jurv.  The  defendant  may  have  a  new 
trial  only  oa  payment  of  costs. 

Packham  y.  Newman,  M.  T.  1834.  Excheq. 


PROMISeORT  NOTB— -WRIT  OF  TRIAL.*— 
LACBB8. 

The  nonpr*»daetion  if  a  prondeorf  note  ai  a 
trial,  when  the  action  ii  brought  upon  it, 
w  no  grhund  fitr  mtttfing/h'  a  new  ifhH, 
unleae  the  abjection  to-  kk  non-produ^ion 
was  tahen  at.  the  time. 

On  moving  fur  a  new  trial,  it  appeared  that 
ifcwasan  action  on  a  promisory  note  by  the 
kidorsee  agidost  the  indorser.  At  the  trial 
before  the  secondary  the  evidence  was  princi->- 
fdlp^m  admission  of  a  debt,  and  a  propoeal  to 
pa^  by  instalments.  The  note,  however,  on 
which  the  action  was  brou^t  was  not  pro*, 
drtved,  nor  was  any  objection  taken  by  the 
defetrdtttit  to  the  non-production  of  it.  llie 
production  of  it  was  necessary  in  point  of 
law,  and  therefor^  the  plaintiff  could  not  be 
entitled  to  retain  his  verdict  without  it. 

Per  Curium. — It  should  appear  either  by  the 
aotct  or  th6  affidavits  on  which  this  applicatioa- 
is  founded,  that  aft  objection  at  the  time  of  the 
trial  was  taken  to  the  non*production  of  the. 
Iiote.  It  does  not.  however,  appear  thatatiV 
such  objection  was  taken,  and  therefore  it  ja 
BOW  too  late  to  make  it..  The  rule  prayed  Ibr 
Cannot  be  granted. 

Rule  refiwed.— ^wBH  v.  Xeck,\t.t.  T834. 
Excheq« 


AUEITDMBMT.— ISatTB. — NOTK^B  OF  TRUL.-^ 
judob'b  OROXR. 

J[f  npartp  obtains  an  order  for  leaoe  to  wmmi 
it  i*  not  bof*ndta  wake  the  amendmeni^ 
but  map  proceed  ae  f  no  wek  ordar  hwi 
heen  made^ 

in  this  ease,  the  plaintiff,  a  few  dayaMdrti 
the  assrxeo^  obtained  an  order  from  a  IomnmkI 
Judfce,  for  leave  to  amend  his  deckracioA^  by 
striking  ottt^he  second  count  of  the  deoktfa- 
tion  ;  the  defendant  to  have  five  days  time  to 
plead  de  novo.  The  plaintiff,  however,  did  not 
strike  out  the  count  lu  question,  but  delivered 
the  bMae  with  the  declaration  in  the  original 
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ftiiti.  He  afterwards  ^venotice  of  trial  with 
the  record  still  ia  that  state.  The  defendant, 
oa  receiving  the  issue,  returned  it  as  irreigujar. 
At  the  assizes  the  plaintiff  had  a  verdict.  An 
application  was  now  made  for  a  new  trial,  on 
the  OTOond  of  sniprise,  the  plaintiff  not  haWn^^ 
avaued  himself  of  the  judge's  order,  as  it  was 
alleged  he  was  bound  to  do. 

Per  Curiam. — ^Here  the  order  was  that 
the  plaintiff  might  be  at  /t^fr/y  to  amend. 
That  did  not  compel  him  to  do  so.  The  de- 
fendant had  not  been  taken  by  surprise,  as  the 
general  notice  of  trial  shewed  that  he  in> 
tended  to  proceed  on  the  whole  record. 

Rule  refused.— ^/(fcA  v.  Sa/igster,  M .  T. 
1834.    Ezcheq. 


NBW  PLEADING  RULES.— ACCEPTOR. — ^AD- 
MISSION.— SPEEDY  EXECUTION. 

Ifihe  acceptor  of  a  bill  of  exchange  denies  the 
consideraiion  and  indorsement  to  the  phnn- 
tiffy  who  is  the  holder,  he  admits  his  accep- 
tane9. 

If  a  plaintif  obtains  a  verdict  in  an  unde^ 
fended  cause  he  ought  to  have  ctecuUrm  for- 
the  amount  as  soon  as  it  can  be  obtained 
according  to  the  practice  of  the  Court. 

This  was  an  action  on  a  bill  of  exchange, 
brought  by  the  holder  against  the  acceptor. 
The  declaration  stated  the  mode  in  which  the 
bill  had  become  indorsed  to  the  plaintiff.  The 
defendant  pleaded,  first,  that  there  was  do  con- 
sideration tor  the  bill  stated  in  the  declaration, 
andy  secondly,  that  it  had  not  been  indorsed  in 
manner  and  form  as  therein  alleged. 

When  the  case  was  called  on,  no  one  ap- 
peared for  the  defendant. 

The  plaintiff's  counsel  then  submitted  that 
by  the  pleas  which  the  defendant  had  adopted 
the  acceptance  was  admitted ;  and  as  he  did 
not  appear  to  support  his  special  pleas  the 
plaintin  was  entitied  to  a  verdict. 

j4lderson,  B.  was  of  opinion  that  bv  the  form 
of  pleading  here  the  defendant  haa  admitted 
the  acceptance  of  the  bill  by  himself,  and 
therefore  as  he  had  not  appeared  to  support 
his  special  pleas  the  plaintiff  was  entitied  to  a 
verdict. 

The  jury  accordingly  found  for  the  plaintiff 
to  the  amount  of  the  bill  and  the  interest  which 
had  accrued. 

,  Application  was  then  made  for  speedy  exe- 
cution. 

Alderson^B.  Directed  execution  immediate- 
ly to  issue,  as  he  was  of  opinion  that  where  a 
verdict  was  obtained  in  an  undefended  cause, 
the  plaintiff  ought  to  have  execution  as  soon  as 
it  could  be  got.  He  of  course  meant  as  soon 
as  costs  could  be  taxed. 

Execution  accordingly.  Anon. —  Sittings 
after  M  T.  1834. 


COMMON  PLEAS  TBRMAGBS. 


Having  read  the  late  Rule  of  CJourt,  the  re- 
sult of  which  must  be  (if  effective)  enor- 
mously to  augment  the  revenue  drawn  from 
termages,  without  reference  to  the  exigea* 
cies  of  the  case,  (which  it  is  to  be  presumed 
the  present  payment  does  not  very  inade« 
quately  meet,)  I  am  disposed  to  ask,  what  is 
the  authority  under  which  such  a  rule  is  made 
and  sanctioned,  and  what  may  practically 
be  the  mode  of  enforcing,  or  the  conse- 
quences of  neglect?  In  part,  it  is  only  a 
renewal  of  the  old  rule  or  custom  of  the 
Court,  that  attorneys  do  pay ;  and  though 
by  the  new  rule  they  are  not  only  ordered 
to  pay,  but  to  enter  their  certificates,  ia  the 
matter  carried  a  jot  further  if  they  practi- 
cally disobey  both,  as  they  have  been  used 
to  do  the  one  ? 

I  do  trust  that  this  avowed  attempt  to 
make  the  already  over- taxed  attomeya  pay 
for  the  Criers,  &c.  of  the  Court,  and  to 
add  to  the  vexation  and  trouble  attendant 
on  certificates,  and  the  admissions  in  so 
many  Courts,  will  excite  the  Law  Society's 
attention  to  a  really  important  practical 
point — that  of  getting  one  roll  of  admiaaion 
to  the  profession  or  degree  of  attorney, 
over  which  each  Court  should  have  juris- 
diction. This  would  prevent  a  most  an- 
noying and  vexatioua  practice,  apparency 
contrived  only  to  annoy  young  men^  for 
the  gain  of  a  few  ofiicials,  and  occasioning 
much  needleaa  expense  in  searches,  &c. — 
The  matter  has  become  very  serious  in 
connection  with  the  late  decision,  refus- 
ing attorneys  all  costs,  (though  pracdsing 
according  to  law,)  if  not  admitted  in  every 
Court ;  and  aggravated  as  it  now  is  by  a. 
fifth  admittance.  Surely,  we  have  a  fair  daifii 
on  the  presentLord  Chancdlor,  for  attention 
to  a  properly  directed  application  on  the 
subject. 

It  would  be  better,  cheaper,  and  more 
convenient  to  all  parties,  to  affix  a  round 
fee  on  admission  to  the  general  roll,  out  of 
which  should  be  borne  all  necessary  ex- 
penses. The  net  return,  for  all  useful 
purposes,  might  thus  be  much  increased,  and 
yet  the  young  attorney's  gross  payment 
would  be  diminished,  and  much  vexation 
and  trouble  saved. 

Can  we  not  have  some  enquiry  made  in 
the  mean  time,  as  to  what  portion  goes  to 
the  Criers;  what  is  charged  for  the  same 
object  in  Court  fees  of  various  sorts;  and 
finally,  what  the  Crier's  salary  ought  to  be  ? 

T.  E.  T. 


Eacliefmer  of  PleoM  SUtmgt.^Jniwen  to  Qwnet. 
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EXCHEQUER  OF  PLEAS  SITTINGS. 


There  are  40  remanets  in  Middlesex,  and 
14  ID  London. 

New  Causes  only  will  be  tried  in  Term  in 
London. 

Short  remanets  may  be  taken  in  Middlesex 
is  term  by  consent. 

The  entry  of  causes  dosev  two  days  before 
the  Sitting-days. 

Marskairs  Office,  Dec,  24, 1834. 


ANSWERS  TO  QUERIES. 


Commoti  Hats. 

AORBSMENTS   IN  WRITING.      P.    144. 

A  Constant  Reader  will  &ee»  on  reference  to 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  1 7,  that 
DO  contract  for  the  sale  of  any  goods,  wares, 
aad  merchandises  for  the  price  of  10/.  or  up- 
wards, shall  be  allowed  to  be  good  except  the 
buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  gi?e  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part 
•f  payment,  or  that  some  note  or  tnemoranoum 
in  wnting  of  the  bargain,  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract, 
or  their  agenta  thereunto  lawfully  authorized. 

Lbctor. 


IxfD  of  ^rcptrtst  aiilr  Conbej^atuttis. 

UABftjTT   OF  RBTIRINO   PARTNER.      P.   143. 

1.  Mr.  Gow,  In  his  treatise  on  Partnership, 
states,  that  if  an  annuity  to  a  retiring  partner 
be  casoal,  indefinite,  and  depending  oh  the 
accidents  of  trade,  the  original  liabihty  is  not 
eatinguished,  because  there  is  not  a  coiuplete 
extinction  of  interest  in  the  profits ;  and  refers 
to  the  dictum  of  Btackstone,  J.,  in  Grace  v. 
SmUh,  2  BL  998— See  p.  21,  3d.  edition. 

1  therefore,  submit  that  B,*s  annuity,  being 
conditional  and  depending  on  the  profits  of  ^., 
is  not  suiBciently  definite  and  certain  to  dis- 
charge him  from  nis  original  liability  as  partner 
with^. 

Lector. 

2.  In  the  case  of  a  partner  retiring  from  the 
irai,  and  withdrawing  his  name  therefrom, 
die  distinction  is,  that  he  still  remains  liable, 
if  he  agree  to  receive,  notwithstanding  his  se- 
Cttsion,  a  share  of  the  profits,  as  such  indefU 
*it*:lp :  aliier  if  he  be  merely  entitled  to  a  cer- 
tain annuity,  or  fixed  sum,  not  dependant 
vpon,  or  pavable  according  to  the  profits,  but 
P^Fable  at  all  events ;  and,  in  such  case,  there 
H  no  objection  to  the  out-going  partner  rely- 
ing upon  the  profits,  merely  as  a  fund  for  pay- 
JQ«»t  of  the  money  secured  to  him.  See 
Chit.Prac.,  Lew  of  Contracts  not  under  Seal, 


p.  195,  and  the  casea  there  cited.  The  annuity 
granted  to  B.,  is  dependent  upon,  and  payable 
according  to  the  profits,  that  is,  it  is  to  oe  sub- 
ject to  reduction  of  one-half  of  j4.*s  actual 
profits,  when,  in  any  year,  such  profits  shall 
not  amount  to  2000/. ;  consequently,  I  think  B. 
is  still  to  be  considered  a  partner. 

E. 


9ractia. 


N£W   RULBS  OP   PLEADING.      P.   144. 

It  appears  from  the  rules  of  H.  T.  4  W.  4, 
that  only  matters  in  con/esfion  and  avoidance, 
can  be  specially  pleaded ;  therefore  I  am  in- 
clined to  think,  that  it  is  not  compulsory  on 
the  party,  who  is  liable  to  be  summoned  to  the 
Court  of  Requests,  to  plead  such  liability  spe- 
cially, as  it  is  not  a  matter  in  confession  and 
avoidance  of  the  action,  but  is  merely  appli- 
cable to  costs. 

Lector. 


PRACTICE. — ^ABATEMENT  OP  ACTION.  P.  80.  • 

I  think  there  is  not  the  least  doubt  that  AJ% 
action  abates,  and  that  consequently  his  exe- 
cutors must  begin  de  novo.  At  common  law. 
the  death  of  a  sttle  plaintiff  would  have  abated 
the  suit,  but  the  statute  8  &  9  W.  B.  cap.  II. 
enacts,  that  "if  any  plaintiff  happen  to  die 
after  an  interlocutory  judgment,  and  before  a 
final  judgment  obtained  therein,  the  actipit 
shall  not  abate  by  reason  thereof. — It  has  been 
held  that  "  if  either  party  died  before  the  as- 
sizes, the  action  abated;  but  if  after  the  assises^ 
though  before  the  trial,  it  did  not,  for  the 
assizes  is  but  one  day  in  law."  (Salk.  8.  pi.  21. 
2  Raymond,  14 15.)  This  I  think  clearly  shows 
that  the  death  of  A,  in  so  early  a  stage  of  the 
proceedings,  abates  the  action.  S.  D.  . 


lUiD  of  Extiiriotlr  antr  Cmssit. 

DISTRESS. — SUNDAY.   P.  143, 

The  statute  29  C.  2.  c.  7.  enacts  that  ''  no 
person  whatsoever  shall  do  or  exercise  any 
woridly  labour,  business,  or  work  of  their. or- 
dinary callings  upon  the  Lord's  day:"  there- 
fore, a  distress  made  on  a  Sunday  by  a  regular 
bailiff  would  be  clearly  bad;  but  in  the  case 
of  Drury  v.  De/ontaine,  1  Taun.  131,  it  was 
dedded  that  an  act  done  on  a  Sunday,  not  in 
the  exercise  of  a  man's  ordinary  calling,  was 
noUllegal ;  hence  it  seems  that  the  landlord 
may  distrein  in  person  on  a  Sundav.  As  to 
J.  A.  M.'s  2nd  query,  Selwyn,  Gilbert  and 
Wood  fall,  make  no  limitation  to  the  rule  that 
"  before  snn«rising  and  after  sun- set,  no  man 
maydistrein  butfor  damage  feasant^* 

Gradus. 
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Qutrm.—Sditer'i  Letter  Box. 


QUERIES. 


JOfN'NTEtrANCT. 

A.  and  B.  purchase  a  leasehold  estate  on 
behalf  of  themselyes  and  T.,  /).,  E,,  and  f*.  ; 
the  habendum  is  to  ^.  and  B.  in  trust  /or 
thtfwielveg  and  the  others.  Is  there  any  joint- 
tenancy  as  between  the  lessees  and  C^  D.,  E., 
and  F.  ?  Cannot  either  of  the  latter  dispose 
of  his  equitable  share  by  will  {  or  will  it  not 
devolve  to  his  next  of  khi  in  case  of  intestacy? 

J.  A.  M. 


STAMPS.— LBAAE  FOR  A  YBAE. 

!•  a  lease  for  •  year  (which  is  generally 
•hort),  can  any  other  matter  than  what  is  in- 
cident to  the  instrument  fi««ircA  be  introduced, 
rehitiflg  to  the  suliject  matter,  such  as  a  cove- 
nant for  production  of  title  deeds  of  the  pro« 
peity  conveyed  by  the  release  (thereby  perhaps 
saving  progressive  duty  in  the  latter),  without 
having  a  distinct  deed' ttt amp  exclusive  of  the 
ataiup  allying  to  such  kaae  for  a  year,  and 
either  in  case  the  latter  does  or  does  not 
amount  to  35  shillings  ?  J.  A.  M. 


ASDiriOVAli  OBSD  aTAMPS. 

After  the  execution  of  a  deed  bearing  an 
iMufficient  stamp  (through  ioadverteme),  can 
an  additional  stamp  to  make  good  the  dffU 
^tkfi^ef  onlir  be  now  obtained  on  affidavit  or 
otherwise  f  Up  to  a  certam  neriod  the  com- 
nrlssioners  could  only  stamp  the  deed  with  the 
fall  dtity,  without  aluiwiug  for  the  erroneous 
•tamp,  which  was  a  dead  loss,  whatever  the 
Miount,  and  in  the  higher  rates  of /y</p<ir/or^;ii 
Aif!e8,.veiy  serious.  It  is  apprehended  that 
filief  has  been  given  in  soch  case  by  a  recent 
%xit^^§e4  puere.  J,  A.  M. 


RBCBIPT^FOR  C0N81DBRATI0N. 

Under  the  usual  clause  that  purchasers  shall 
not  be  answeVabfa  forrthe  appRcation  of  pur- 
chase money,  on  having  the  receipt  of  the  ven- 
dors,  or  in  any  other  case :  is  it  necessary  that 
the  r7ceq)t  for  the  consideration  indorsed  on 
the  deed  should  be  utieHed^  or  is  it  not 
enough  to  have  the  signatures  of  the  vendors } 
And  IS  there  nor  greater  pr<M>rlety  iu  the  ktter 
course,  in  all  cases  when  the  same  attesting 
witness  or  witness^  cannot  attest  the  sinia- 
tnrw  of  several  vendors,  residing  at  mdely 
distant  places,  nor  consequently  see  the  money 
paid  to  them  altf  J.  A  mT 


STOCK. — FOROBO  FOWBA. 

/i.  in  her  lifetime  was  entitled  to  certaio 
stock.  il.,.her  son  in  London,  was  in  the  habit 
of  receiving  for  her,  and  remitting  her  divi 
dends.  ^.  died  leaving  a  will,  by  which  she 
bequeathed  this  stock  to  her  daughter  C,  who 
administered.    C,  on  searching  at  the  bank. 


discovered  that  B.,  her  brother,  had  in  ^.*s 
fifetime  sold  out  the  stock  by  a  forged  poorer 
of  attorney.  C.  took  no  proceedings  against 
her  brother  B.^  who  died  insolvent.  Can  C. 
recover  against  the  Bank  of  England  rtie  stock 
so  fraudulentlv  sold  out,  on  the  authority  of 
Owh  v  Tkf^  Bank  of  Enprfnnd?  And  did 
not  that  case  decide  that  the  owner  of  property 
in  the  funds  still  remained  the  le^l  holder  of 
the  sto<*k»  notwithstanding  it  baa  beeU  tiBiis- 
ferred  to  another  name  under  a  fofged  power 
of  attorney  ?  Will  the  Statute  of  Limitations 
affect  O.'s  dnim  ?  and  if  so,  from  what  event 
would  it  run — the  fraudulent  transfer,  the 
death  of  ^.,  or  the  discovery  of  the  forgery  > 

F. 


COVENANT  FOR  QITIET  BNJOTMENT. 

A.  leases  certain  houses  to  B. ;  B.  assigns 
the  lease  to  C,  and  C.  to  /).  C-  while  assignee 
in  possession,  grants  a  lease  of  one  of  the 
houses  ta  E.  D  is  ejected  by^.  Has  G.  any 
defence  (legal  or  equitable)  to  an  action  for 
breach  of  the  covenant  for  quiet  enjoj'ment 
hrouifht  by  ^.,  E,  not  having  performed  the 
covenants  oa  his  part,  in  the  lease  from  {7.  to 


COVBNANT.—  IKSITRANCB. 

J  leases  to  B ,  and  B.  covenants  to  insure 
the  premises  in  an  office  named  in  the  lease. 

A,  assigns  the  property  to  C  and  €,  insures 
the  house  in  his  own  name  in  another  ofiice, 

B,  payiag  C*  ff^r  tbe  insurance  at  the  time  of 
paying  the  reia.  Is  not  the  uki^urHnce,  al- 
though in  an  office  not  named  in  the  lease,  or 
the  insuring  by  (7.,  a  sufficient  performance  of 
the  covenant  made  by  B.  to  ^.  ?  R. 


THE  EDITOR'S  LETTER  BOX. 


The  Legal  Almanack  and  Remembra&cer 
for  18.35  is  now  published,  and  comprises  Lists 
of  the  Judges  and  Officers  of  all  the  Courts ; 
Barristers,  with  the  Dates  of  their  Call ;  Re- 
gulations of  the  Inns  of  Court ;  the  Counsel 
attending  each  Circuit;  a  Law  Calendar, 
adapted  peculiarly  for  the  use  of  the  Profes- 
sion ;  Members  of  the  Incorporated  Law  So- 
ciety; Terms  and  Returns,  Hc^idavs,  Law 
Offices  and  Tunes  of  Attendance,  and  various 
other  Lists  and  Tables.  Price  3#.  6A  stitched* 
or  4t.  6</.  half-bound,  and  interleaved  for  a 
Diary. 

The  letters  relating  to  Acknowledgments  of 
Leases  for  a  Year;— the  New  Rme  in  the 
(Common  Pleas ;— the  increase  of  Articled 
Clerk8,^and  Barring  Entails,  are  under  consi- 
deration. 

The  Queries  and  Answers  of  M.T. ;  E.  P. ; 
A.  Z,;  S.  W.,  and  T.T.T.,  have  been  receiv«»d. 

'Ilie  suggestions  of  publishing  authentic 
P'ffms,  for  the  use  of  Practitioners,  shaD  be 
considered. 
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Sii  William  Jones  was  born  in  London 
in  1746.  His  fsiXher  died  when  he  was 
only  three  years  old,  and  hi  a  early  educa- 
tion was  left  to  the  care  of  his  mother,  who 
to  his  incessant  questions,  invariably  an- 
swered, "read,  and  you  will  khow;"  a 
maxim  to  which  he  dften  acknoi^ledged  his 
obligation.  In  1753,  he  was  placed  at 
Hanow  school,  where  he  was  at  first  re- 
markable for  diligence  rather  than  «ipe- 
hority  of  talent ;  but  in  his  twelfth  year  he 
was  removed  to  the  Upper  School,  where 
he  soon  distinguished  himself. 

In  his  seventeenth  year  he  was  entered 
at  Oxford,  where  he  continued  his  classical 
reaiHng,  and  entered  on  his  oriental  studies.' 
In  1767,  having  accepted  the  offer  of  Earl 
Spencer,  to  become  private  tutor  to  his  son, 
l^rd  Althorp,  he  accompanied  the  family 
to  the  Continent.  He  resided  for  several 
years  in  the  family  of  Lord  Spencer,  and  at 
Harrow  with  his  pupil. 

In  1770,  when  in  his  twenty  fourth  year, 
he  resigned  his  tutorship,  commenced  the 
study  of  the  law,  and  was  admitted  a  student 
of  the  Temple  on  the  19th  of  September  in 
that  year. 

Tl^  following  extracts  from  his  letters 
will  best  describe  his  views  and  feelings : — 

• "  On  my  late  return  to  England,  I  found 
myself  eotanj^led,  as  it  were,  in  a  variety  of  im- 
{Hirtant  considerations.  My  friends,  coropan- 
lona,  relations,  all  attacked  me  with  urgent 
loUcitations  to  banish  poetry  and  oriental 
literature  for  a  time,  and  apply  myself  to  ora- 
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tory  and  the  study  of  the  law ;  in  other  words, 
to  become  a  barnster,  and  pursue  the  track  of 
ambition.  Their  advice,  m  truth,  was  coh- 
fonuable  to  my  own  inclinations ;  for  the  only 
road  to  the  highest  stations  in  this  country  is 
that  of  the  law,  and  I  need  not  add  how  ambi- 
tious and  laborious  I  am.'  In  another  letter, 
addressed  to  his  friend  Mr.  Wilmot,  the  son 
of  Chief  Justice  Wilmot,  he  thiis  speaks  of  the 
commencen^ent  of  his  legal  studies : — *  I  have 
just  begun  to  contemplate  the  stately  edifice  of 
the  laws  of  England — 

*  Tile  gather'd  wisdom  of  a  tboasand  years-r' 

if  yon  will  allow  me  to  parody  a  line  of  Pope. 
I  do  not  see  why  the  study  of  the  law  is  called 
dry  and  unpleasant ;  and  I  very  much  suspect, 
that  it  seems  so  to  those  only  who  would  think 
any  study  unpleasant  which  required  a  great 
application  of  the  mind  and  exertion  of  the 
memory.  I  have  just  read  most  attentively  the 
two  first  volumes  of  Blackstone's  Commen- 
taries,  and  the  two  others  will  require  much 
less  attention.  I  am  much  pleased  with  the 
care  he  takes  to  quote  his  authorities  in  the 
marf^iU,  which  not  only  give  a  sanction  to  what 
he  asserts,  but  point  out  the  sources  to  which 
the  student  may  refer  for  more  diffusive  know- 
ledge. I  have  opened  two  common-place 
books,  the  one  of  the  law,  the  other  of  oratory, 
which  is  surely  too  much  neglected  by  our 
modern  speakers.  I  do  not  mean  the  popular 
eloquence  which  cannot  be  tolerated  at  the  bar:* 
but  that  correctness  of  style  and  elegance  qf 
method  which  at  once  pleases  and  persuades 
the  bearer.  Biit  I  must  lay  aside  my  studies  for 
about «»«  Weeks,  while  I  am  printing  n)y  Gram- 
mar, from  which  a  good  deal  is  expected,  and 
which  I  must  endeavour  to  make  as  perfect  as 
a  human  work  can  l;)e.  When  that  is  finished, 
I  shall  attend  the  Court  of  King's  Bench  very 
constantly,  and  shall  either  take  a  lodging  in 
Westminster,  or  accept  the  invitation  of  a 
friend  in  Duke-street,  who  has  made  an  oblig- 
ing offer  of  apartments.' 

-"  The  activity  of  mind  and  studious  ardour 
which  distinguished  Mr.  Jonas,  are  also  mani 
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fested  in  a  letter  to  Dr.  Bennett.—*!  have 
learned  so  much,  seen  so  much,  written  so 
much,  said  so  much,  and  thought  so  much, 
since  I  conversed  with  you,  that,  were  I  to 
attempt  to  tell  half  what  I  have  learned,  seen, 
writ,  said,  and  thought,  my  letter  would  have 
no  end.  I  spend  the  whole  winter  in  attending 
the  public  speeches  of  our  greatest  la^inrers  and 
senators,  and  in  studying  our  own  admirable 
laws,  which  exhibit  the  most  noble  example  of 
hnman  wisdom  that  the  mind  of  man  can  con- 
template. I  give  up  my  leisure  hours  to  a  po- 
litical treatise  on  the  Turks*  from  which  I  ex- 
pect some  reputation  ;  and  I  have  several  ob- 
iects  of  ambition  which  I  cannot  trust  to  a 
letter,  but  will  impart  to  you  when  we  meet. 
If  I  stay  in  England,  I  shall  print  my  De  Poeti 
Asintka  next  summer,  though  I  snail  be  at 
least  two  hundred  pounds  out  of  pocket  by  it. 
In  short,  if  you  wish  to  know  my  occupation, 
read  the  beginning  of  Middleton's  Cicero,  p. 
J 3 — 18,  and  you  will  see  my  model;  for  I 
would  willingly  lose  my  head  at  the  age  of  six- 
ty if  I  could  pass  a  life  at  all  analogous  to  that 
which  Middleton  describes.'* 

He  was  called  to  the  Bar  in  January, 
1774,  and  in  1775,  attended  the  Oxford 
Circuit  and  Sesaiona.  In  1776,  he  was, 
without  solicitation,  appointed  a  Commis- 
sioner of  Bankrupts ;  and  in  1777,  appears 
to  have  acquired  considerable  practice.  In 
a  letter  in  that  year,  He  says ; — 

**  I  should  have  great  pleasure  in  complying 
with  your  kind  and  friendly  request,  by  fur- 
nishing my  contribution  to  the  new  work  which 
iii  soon  to  appear  amongst  you,  and  would  ex- 
ert myself  to  this  purpose;  but  the  absolute 
want  of  leisure  makes  it  impossible.  My  law 
employments,  attendance  in  the  courts,  inces- 
sant studies,  the  arrangement  of  pleadings, 
trials  of  causes,  and  opinions  to  clients,  scarce- 
ly allow  me  a  few  moments  for  eating  and 
sleeping.''  At  the  conclusion  of  the  year,  he 
was  compelled  to  visit  Bath,  in  order  to  recruit 
his  exhausted  spirits,  where,  as  he  informs  his 
friend  Lord  Althorp,  **  he  abstained  with  re- 
luctance from  dancins-,  an  amusement  too 
heating  for  a  water-drinker." 

In  his  preface  to  the  orations  of  Isieus, 
published  in  1778,  he  says : — 

"  There  is  no  branch  of  learning  from  which 
a  student  of  the  law  may  receive  a  more  ration- 
al pleasure,  or  which  seems  more  likely  to 
prevent  his  being  disgusted  with  the  dr>'  ele- 
ments of  a  very  complicated  science,  than  the 
history  of  the  rules  and  ordinances  by  which 
nations  eminent  for  wisdom  and  illustrious  in 
arts  have  regulated  their  civil  polity :  nor  is 
this  the  only  fruit  he  may  expect  to  reap  from 
a  general  knowledge  of  foreign  laws,  both  an- 
cient and  modern  ;  for  while  he  indulges  the 
liberal  curiosity  of  a  scholar  in  examining  the 
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customs  and  institutions  of  men,  whose  works 
have  yielded  him  the  highest  delight,  and  whose 
actions  have  raised  his  admiration,  he  will  feel 
the  satisfaction  of  a  patriot  in  observing  the 
preference  due  in  most  instances  to  the  laws  of 
his  own  country  above  those  of  all  other  states ; 
or,  if  his  just  prospects  in  life  give  him  hopes 
of  becommg  a  legislator,  he  may  collect  many 
useful  hints  for  the  improvement  even  of  that 
fabric  which  his  ancestors  have  erected  with 
infinite  exertions  of  virtue  and  icenaus,  but 
which,  like  aU  human  systems,  will  ever  ad- 
vance nearer  to  perfection,  and  ever  fall  short 
of  it." 

He  appears  in  the  same  year  to  have  con- 
templated the  desirableness  of  a  Judgeship 
in  the  East^  In  a  letter  to  Lord  Althorp, 
he  says : — 

''  The  disappointment  to  which  you  allude, 
and  concerning  which  you  say  so  many  friend- 
ly things^  to  me,  is  not  yet  certain.  My  com- 
petitor is  not  yet  nominated:  many  doubt 
whether  he  will  be ;  I  think  he  will  not,  unless 
the  chancellor  should  press  it  strongly.  It  is 
still  the  opinion  and  wish  of  the  bar  chat  I 
should  be  the  man.  I  believe  the  minister 
hardly  knows  his  own  mind.  I  cannot  legally 
be  appointed  till  January,  or  next  month  at 
soonest,  because  I  am  not  a  barrister  of  five 
years'  standing  till  that  time ;  now,  many  be- 
lieve that  they  keep  the  place  open  for  me  till 
I  am  qualified.  I  certainly  wish  to  have  it,  be- 
cause I  wish  to  have  twenty  thousand  pounds 
in  my  pocket  before  I  am  eight-aud-thirty  years 
old,  and  then  I  might  contribute  in  some  de- 
cree towards  the  service  of  my  country  in  par- 
liament, as  well  as  at  the  bar,  without  selling  my 
liberty  to  a  patron,  as  too  many  of  my  profession 
are  not  ashamed  of  doing ;  and  I  might  be  a 
speaker  in  the  house  of  commons  in  the  full 
vigour  and  maturity  of  my  age ;  whereas,  in  the 
slow  career  of  Westminster-hall,  I  should  not, 
perhaps,  even  with  the  best  success,  acquire  the 
same  independent  station  till  the  age  at  which 
Cicero  was  killed.  But  be  aRsured,  my  dear 
lord,  that  if  the  minister  be  oflTended  at  the 
style  in  which  I  have  spoken,  do  speak,  and  will 
speak,  of  public  affairs,  and  on  that  account 
should  refuse  to  give  me  the  judgeship,  I  shall 
not  be  at  all  mortified,  having  already  a  very 
decent  competence,  without  a  debt  or  care  of 
any  kind." 

He  published  in  the  year  1780,  a  pam- 
phlet, called  An  Enquiry  into  the  legal  Mode 
of  Suppressing  future  Riots,  with  aConatitu- 
tional  Plan  of  Defence"  He  also  about  the 
same  time  published  lus  celebrated  Essay  on 
the  Law  of  Bailments.  In  1782,  we  have 
the  following  account  of  his  studies : — 

"The  delays  about  the  Indian  judgeship 
have,  it  is  true,  greatly  injured  me;  but  witk 
my  patience  and  assiduity  Icould  easily  recover 
my  lost  ground.  I  must,  however,  take  the 
liberty  here  to  allude  to  a  most  obliging  letter 
of  your  lordship,  from  Chilboltot,  which  I  re- 
ceived so  long  ago  as  last  November,  but  was 


Legal  Biography,  No,  VL 


179 


prerented  from  answering  till  you  came  to 
town.  It  was  inexpressibly  flattering  to  me ; 
but  my  intimate  knowledge  of  the  nature  of 
my  profession  obliges  me  to  assure  you,  that  it 
requires  the  whole  man,  and  admits  of  no  con- 
current pursuits;  that»  consequently,  I  must 
cither  give  it  up,  or  it  will  engross  me  so  much, 
that  1  shall  not  for  some  years  be  able  to  enjoy 
the  society  of  my  friends  or  the  sweets  of 
liberty.  Whether  it  be  a  wise  part  to  live  un- 
comfortablv  in  order  to  die  wealthy,  is  another 
question  $  but  this  I  know  by  experience,  and 
have  heard  old  practitioners  make  the  same 
observation,  that  a  lawyer  who  is  in  earnest 
must  be  chuned  to  bis  chambers  and  the  bar 
for  tea  or  twelve  years  together.  In  regard  to 
your  lordship's  indulgent  and  flattering  pre- 
diction, that  my  Essay  on  Bailment  would  be 
my  last  work,  and  ihat  for  the  future,  business 
and  the  public  would  allow  me  to  write  no 
more,  I  doubt  whether  it  will  be  accomplished, 
whatever  mav  be  my  practice  or  situation ;  for 
I  have  alreaoy  prepared  many  tracts  on  juris- 
pmdenee,  and  when  I  see  the  volumes  written 
by  Lord  Coke,  whose  annual  gains  were  twelve 
or  fourteen  thousand  pounds,  by  Lord  Bacon, 
Sir  Matthew  Hale,  and  a  number  of  judges  and 
chancellors,  I  cannot  think,  that  I  should  be 
hurt  in  my  professional  career  by  publishing, 
now  and  then,  a  law  tract  upon  some  interest- 
ing branch  of  the  science ;  and  the  science  it- 
seLf  it  indeed  so  complex,  that  without  ttriting-, 
which  h  the  chain  of  memory,  it  is  impossible  to 
remember  a  thousandth  part  of  what  we  read  or 
hear.  Since  it  is  mv  wish,  therefore,  to  become 
in  time  as  great  a  lawyer  as  Sulpicius,  I  shall 
probably  leave  as  many  volumes  of  my  works 
as  he  is  said  to  have  written.  As  to  politics,  I 
begin  to  think  that  the  natural  propensity  of 
men  to  dissent  from  one  another  will  prevent 
them,  in  a  corrupt  age,  from  uniting  in  any 
kttdable  design;  and  at  present  I  have  nothing 
to  do  but  to  reat  on  my  oars,  as  the  Greek 
philosophers,  I  believe,  caUed  «Wx«iy  a  word 
which  Cicero  applies  in  one  of  his  letcers  to 
the  same  subject." 

In  1783,  however,  when  he  was  still  but 
comparatively  young,  being  then  thirty- 
seven,  he  received  his  appointment  as  a 
Judge  of  the  Supreme  Court  at  Fort  Wil- 
liam, in  Bengal.  He  owed  this  to  Lord 
Ashburton,  to  whom  he  thus  wrote  during 
his  voyage  :— 

**  As  to  you,  my  dear  lord,  we  consider  you 
as  the  spring  and  fountain  of  our  happiness,  as 
the  author  and  parent  (a  Roman  would  have 
added,  what  the  coldness  of  our  northern  lan- 
guage will  hardly  admit),  the  gvd  of  our  for- 
tunes. It  is  possible,  indeed,  that,  by  incessant 
labour  and  irksome  attendance  at  the  bar,  I 
might  in  due  time  have  attained  all  that  my 
limited  ambition  could  aspire  to ;  but  in  no 
other  station  than  that  which  I  owe  to  your 
friendship  could  1  have  gratified  at  once  my 
boundless  curiosity  concerning  the  people  of 
the  East,  continued  the  exercise  of  my  profes- 
sion, in  which  I  sincerely  delight,  and  enjoyed 


at  the  same  time  the  comforts  of  domestic  life. 
The  grand  jury'of  the  county  of  Denbigh  have 
found,  I  understand,  thG»l>ill  against  the  Dean 
of  St.  Asuph,  for  publishini^  my  dialogue ;  but 
as  an  indictment  for  a  theoretical  essay  on 
government  was,  I  believe,  never  before  known, 
I  have  no  apprehension  for  the  consequences. 
As  to  the  doctrines  of  the  tract,  though  I  shall 
certainly  not  preach  them  to  the  Indians,  who 
must  and  will  be  governed  by  absolute  power, 
yet  I  shall  go  through  life  with  a  persuasion 
that  they  are  just  and  rational ;  that  substantial 
freedom  is  both  the  daughter  and  parent  of 
virtue,  and  that  virtue  is  the  only  source  of 
public  and  private  felicity.'* 

In  addition  to  the  discharge  of  his  judi- 
cial duties,  Sir  W.  Jones  devoted  himself 
to  a  translation  of  a  Digest  of  Hindu  and 
Mahommedan  Laws  on  the  model  of  Jus- 
tinian. In  1790,  we  have  the  following  ac- 
count of  his  pursuits  in  one  of  his  letters  : — 

"  I  give  vou  hearty  thanks  for  your  post- 
script, which  (as  you  enjoin  secrecy)  I  will  only 
allude  to  ambiguously,  lest  this  letter  should 
fall  into  other  hands  than  yours.  Be  assured, 
that  what  I  am  going  to  say  does  not  proceed 
from  an  imperfect  sense  of  your  kindness ;  but 
really  I  want  no  addition  to  my  fortune,  which 
is  enough  for  me ;  and  if  the  whole  legislature 
of  Britain  were  to  offer  me  a  station  different 
from  that  which  I  now  fill,  I  should  most 
gratefully  and  respectfully  decline  it.  The 
character  of  an  ambitious  judge  is,  in  my  opin- 
ion, very  dangerous  to  public  justice  i  and,  if  I 
were  a  sole  legislator,  it  should  be  enacted  that 
every  judge,  as  well  as  every  bishop,  should 
remain  for  life  in  the  place  which  he  first  ac- 
cepted. This  is  not  the  language  of  a  cynic, 
but  of  a  man  who  loves  his  friends,  his  country, 
and  mankind ;  who  knows  the  short  duration 
of  human  life ;  recollects  that  he  has  lived 
four  and  forty  years,  and  has  learned  to  be 
contented.  Of  public  affairs  vou  will  receive 
better  intelligence  than  I  am  able  to  give  you- 
My  private  life  is  similar  to  that  which  you 
remember:  seven  hours  a  day,  on  an  average, 
are  occupied  by  mv  duties  as  a  magistrate,  and 
one  hour  to  the  New  Indian  Digest :  for  one 
hour  in  the  evening  I  read  aloud  to  Lady  Jones. 
We  are  now  travelling  to  the  sources  of  the 
Nile  with  Mr.  Bruce,  whose  work  is  very  in- 
teresting and  important.  The  second  volume 
of  the  Asiatic  Transactions  is  printing,  and  the 
third  ready  for  the  press.  I  jabber  Sanscrit 
every  day  with  the  pundits ;  and  hope  before  I 
leave  India  to  understand  it  as  well  as  I  do 
Latin." 

He  published  a  translation  of  the  Ordi- 
nances uf  Menu,  in  the  early  part  of 
L794,  and  soon  afterwards,  namely,  in 
Apnl  in  that  year,  he  was  seized  with  an 
inflammation  of  the  Hver,  which  speedily 
terminated  his  valuable  life.  Lord  Teign- 
mouth  gave  the  following  account  of  his 
fatal  illness :  — 

N  2 
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*'  Oq  the  morning  of  that  day  (the  27th  of 
April),  his  attendants*  alarmed  at  the  evident 
symptoms  of  approaching  dissolution,  came 
precipitately  to  cull  the  friend  who  has  now  the 
melancholy  task  of  recording  the  mournful 
event.  Not  a  moment  was  lost  in  repairing  to 
his  house.  He  was  lying  on  his  bed  in  a  posture 
of  meditation,  and  the  only  symptom  of  remain- 
ing life  was  a  small  degree  of  motion  in  the 
heart,  which,  after  a  few  seconds,  ceased,  and 
he  expired  without  a  pang  or  groan.  His 
bodily  suffering,  from  the  complacency  of  his 
features  and  the  eane  of  his  attitude,  could  not 
hare  been  severe ;  and  his  mind  must  have  de- 
rived consolati(m  from  thi^se  sources  where  he 
had  been  in  the  habit  of  seeking  i(,  and  where 
alone,  in  our  last  moments,  it  can  ever  be 
found." 

A  fiummary  of  the  extraordinary  attain- 
ments and  eminent  character  of  Sir  W. 
Jones  has  been  ably  and  eloquently  drawn 
by  Mr.  H.  Roscoe,  in  his  Lives  of  Eminent 
British  Lawyers,  from  which  we  extract  the 
following : — 

"  His  knowledge  was  extensive,  various,  and 
accurate  to  a  degree  which  has  rarely  been 
equalled.  As  the  keys  to  the  literary  treasures 
of  other  countries,  he  applied  himself,  very 
early  in  life,  to  the  acquisition  of  foreign  lan- 
guages with  an  assiduity  and  success  which 
excited  the  wonder  and  admiration  of  his  con- 
temporaries. He  made  himself  acquainted 
critically  with  .  eight  languages,— English, 
Latin,  French,  Italian,  Greek,  Arabic,  Persian, 
and  iSanscrit.  Eight  were  studied  less  per- 
fectly, but  were  intelligible  to  him  with  the 
assistance  of  a  dictionary — Spanish,  Portu- 
guese, German,  Runic,  Hebrew,  Bengali, 
Hindu,  and  Turkish ;  and  on  twelve  more  he 
had  bestowed  considerable  attention — Tibe- 
tian,  Pali,  Phalavi,  Deri,  Russian,  Syriac, 
Ethiopic,  Coptic,  Welsh,  Swedish,  Dutch,  and 
Chinese.  His  skill  in  several  of  these  lan- 
guages he  has  attested  by  the  excellent  trans- 
lations which  he  at  various  times  gave  to  the 
world.  But  to  have  confined  the  powers  of 
his  active  and  enlightened  mind  to  the  actiui- 
sition  of  that  which  is  merely  the  symbol  of 
ideas — the  casket  in  which  tne  rich  treasures 
of  intellect  are  contained — would  have  been 
unworthy  of  his  genius.  He  applied  himself 
sedulously  to  the  acquisition  of  true  know- 
ledge; and  from  the  doctrines  of  philo- 
sophy, the  records  of  history,  and  the  teach- 
ings of  science,  derived  those  higher  lessons 
which  regulated  his  useful  and  beautiful  life. 
To  enumerate  the  various  branches  of  litera- 
ture and  science  in  which  he  excelled,  hardly 
comes  within  the  scope  of  the  present  memoir, 
the  chief  design  of  which  is  to  record  his 
professional  history. 

"  If  an  explanation  of  the  means  by  which 
he  accomplished  the^e  extraordinary  intel- 
lectual labours  is  sought  for,  it  may  be  found 
in  that  persevering  industry  which  was  so  dis« 
tingultffaitig  a  feature  of  his  character,  and  in 
the  early  adoption  of  the  invaluable  maxim, 


that  whuff ver  had  Leen  aitulned  tras  attaimniy 
hf  him.  "  It  was,"  says  his  biofrrapher,  *'  a 
fixed  principle  with  him,  from  which  he  never 
voluntarily  deviated,  not  to  be  deterred  by  aay 
difficulties  that  were  surmountable,  from  pro- 
secuting to  a  successful  termination  what  he 
had  once  deliberately  undertaken.'.'  This 
magnanimous  confidence  in  the  success  of  vir- 
tuous exertion  is  the  root  of  greatness.  "There 
is  nothing  in  the  world,"  says  Burke,  "  truly 
beneficial,,  that  does  not  lie  within  the  reach 
of  an  informed  understauding  and  a  well- 
directed  pursuit.  There  is  nothing  that  God 
has  judged  good  for  us,  that  he  has  not  givea 
us  the  means  to  accomplish,  both  in  the  natu- 
ral and  moral  world."^ 

"  The  professional  acquirements  of  Sir  Wil- 
liam Jones  were  undoubtedly  of  a  very  high 
order.  He  commenced  the  study  of  the  law 
at  a  later  period  of  life  than  is  usual ;  and  ka 
brought  with  him  to  the  task  powers  of.  mind 
polished  to  the  finest  brilliancy  by  unremit- 
ting exercise,  and  tempered  and  proved  in  a 
variety  of  pursuits,  nith  these  advantages, 
he  applied  himself  to  the  study  of  his  proYes- 
sion  as  to  that  of  a  science,  resting  upon  prin- 
ciples, and  to  be  mastered,  like  other  sciences, 
by  an  exact  and  orderly  method.  His  Essay 
on  the  Law  of  Bailments  affords  an  instance  uf 
the  Idgical  manner  in  which  his  mind  was  ac- 
customed to  deal  with  legal  subjects;  and  it 
has  been  already  stated  that  he  had  treated 
several  other  branches  of  the  law  upon  the 
same  model.  His  acquaintance  with  legal 
writers  was  doubtless  very  extensive;  and  his 
admirable  memory  enabled  him  to  preserve 
the  greater  portion  of  whatever  he^^penised. 
As  a  judge  his  character  stood  staimeas  and 
unreproached.  "  The  inflexible  integrity/* 
says  his  biographer,  *'  with  which  he  discharged 
the  solemn  duty  of  this  station  will  long,  be  re- 
membered in  Calcutta  both  by  Europeans  and 
natives.  80  cautious  was  he  to  guard  the  in* 
dependence  of  his  character  from  any  possi- 
bility of  violation  or  imputation,  that  no  so- 
licitation could  prevail  upon  hiin  to  use  hjs 
personal  influence  with  the  members  of  admi- 
nistration in  India  to  advance  the  private 
interests  of  friends  whom  he  esteemeq,  and 
which  he  would  have  been  happy  to  promote. 
He  knew  the  dignity  and  felt  the  importance 
of  his  office,  and,  convinced  that  none  could 
afford  him  more  ample  scope  for  exertin^j  his 
talents  for  the  benefit  of  mankind,  his  ambition 
never  extended  beyond  it.  No  circumstance 
occasioned  his  death  to  be  more  lamented  by 
the  public  than  the  loss  of  his  abilities  as  a 
judge,  of  which  they  had  had  the  experience 
of  eleven  years." 

**  In  all  the  relations  of  private  life  Sir  Wil- 
liam Jones  was  truly  amiable  and  excellent, 
securing  the  respect  and  winning  the  afiection 
of  all  who  were  fortunate  enough  to  enjoy  his 
intimacy.  Amongst  these  were  many  of  the 
most  distinguished  men  of  his  dav,  one  of 
whom,  the  friend  of  his  childhood,  has  drawn 
in  three  lines  his  beautiful  and  exemplary 

*  Speeches,  vol*  ii.  p  36* 
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dMRwrtcr.  *'  To  exquisite  taste,  and  leamlnjr 
ottke  uniMiraUeled,"  saya  Dr.  Parr,  "  Sir 
WiUiam  Jones  is  knowa  to  have  united  the 
oost  benevolent  temper  and  the  purest 
morals.'*'* 

"  But  the  crowninjr  virtue  of  Sir  William 
Jones's  character  was  his  pure  and  ardent  de- 
sire to  benefit  mankind.  To  this  shrine  he 
carried  all  the  rich  otferinga  of  his  taste,  his 
learning,  and  his  genius,  fn  this  great  ambi- 
tion every  meaner  passion  was  forgotten.  He 
loved  knowledge  with  that  wise  love  which 
teaches  us  that  i€  is  the  means  only,  and  not 
the  end, — the  means  of  laying  open  to  man 
the  sources  of  his  true  happiness, — virtue,  and 
freedom,  and  truth,  and  honour.  Uncon- 
nected with  the  interests  of  his  fellow- crea- 
tures, he  knew  no  ambition.  To  him  power 
had  lost  its  evil  allurements,  and  riches  their 
debasing  influence ;  and  he  so  justly  estimated 
the  valae  of  fame,  as  to  regard  it  only  when  it 
echoed  back  the  voice  of  his  own  pure  and  un- 
eormpted  conscience.  It  is  the  interest  as 
well  as  the  duty  of  mankind  to  be^itow  upon 
characters  like  his  the  full  measure  of  their 
grateful  applause.  The  world  has  too  long 
If  vished  upon  its  enemies  the  praises  due  to 
those  who  have  truly  and  faithfully  served  it ; 
and  it  is  fitting  that  the  gratitude  of  mankind 
should  be  at  length  directed  to  their  real  bene- 
factors,— ^to  those  who,  opening  to  them  the 
gates  of  knowledge,  and  guarding  for  them 
the  strongholds  of  libertv.  find  their  noblest 
aittbitM>n  gratified  in  the  divine  office  of  doing 
good. 


ABSTRACTS  of  RECENT  STATUTES. 


COmifWALIi   BTANNART  COrRT. 

4  &  6  W.  4,  c.  42. 

This  is  entitled,  "  An  Act  to  facilitate  the 
taking  of  Affidavits  and  Affirmations  in  the 
Court  of  the  Vice- Warden  of  the  Stannaries  of 
Cornwall/' and  passed  on  the  dOth  July,  1834 
The  act  recites  that,  suitors  and  others  having 
business  in  Uie  Courts  of  the  Stannaries,  held 
by  the  Vice-Warden,  can  make  affidavits  or 
affirmations  relating  thereto  before  the  Vice- 
Warden  only ;  and  it  is  expedient,  and  will  be 
for  the  benefit  of  such  suitors  and  others,  that 
other  persons  as  well  as  the  said  Vice- Warden 
have  authority  to  take  such  affidavits  or  affirma 
tioDs:  It  is  therefore  enacted, 

l,That  any  commissioner  of  an^  of  the  superior 
courts  of  common  law  at  Westmm6ter,havmg  by 
commission  from  such  courts  or  any  of  them  au- 
thority to  take  affidavits  in  matters  relating  to 
such  Courts  or  any  of  them,  may,  without  fee 
or  reward,  apply  for  and  have,  by  commission 
from  the  said  vice- Warden,  under  the  seal  of 
the  Stannaries  kept  by  him,  authority  to  take 
affidavits  oriaffirmations  in  all  suits  and  matters 
relating  thereto  brought  into  the  Court  of  the 
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said  Vice-Warden  by  way  6^  appeal  from  the 
Courts  of  the  stewards  of  the  Stannaries ;  and 
that  any  Master  Extraordinary  of  his  Majesty's 
High  Court  of  Chancery  may,  without  fee  or 
reward,  apply  for  and  have,  by  like  commission 
from  the  saio  Vice-Warden,  authority  to  take 
affidarits  or  affirmations  in  all  other  suits,  peti- 
tions, or  matters  to  be  commenced  or  being  in 
the  Court  of  the  said  Vice- Warden  ;  and  that 
all  and  every  person  and  persons  wilfully 
swearing  or  affirming  falsely  in  any  affidavit  to 
be  made  before  any  person  so  authorized  to 
take  affidavits  or  affirmattions  as  aforesaid  shall 
be  deemed  guilty  of  perjury,  and  be  liable  to  the 
penalties  of  perjury,  and  be  therefore  prose- 
cuted in  any  Court  of  competent  jurisdiction. 

2.  That  this  act  shall  commence  and  take 
effect  on  the  first  day  of  October,  one  thou- 
sand eight  hundred  and  thirty- four. 

3.  That  this  act  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially  taken 
notice  of  as  such  by  all  judges,  justices,  and 
others.    - 


MAGISTRATES  OF  8CILLT  AND  CORNWALL. 

4  &  5  W.  4,  c.  43. 

This  is  '*  an  Act  to  authorize  Persons  duly 
appointed  to  act  as  Justices  of  the  Peace  in 
the  Ii$lands  of  Scilly,  although  not  qualified  by 
Law,"  and  passed'  1 3th  August,  1834.  It  re- 
cites that  the  islands  of  Scilly  in  the  county  of 
Cornwall  are  situated  at  a  considerable  dis- 
tance from  the  coast  of  the  said  county,  and 
great  inconvenience  to  the  inhabitants  of  the 
said  islands,  and  frequent  delays  in  the  admin- 
istration  of  justice,  arise  by  reason  of  there 
being  no  justice  or  iustices  of  the  peace  resi- 
dent in'  the  said  islands  or  any  of  them,  or 
persons  therein  resident  possessed  of  such 
qualification  as  is  required  by  5  G.  2,  c.  18,  & 
18  G.  2,  c.  20.  And  that  it  is  expedient  that 
justices  duly  appuiuted  in  and  for  the  county 
of  Comwail  should  be  authorized  to  act  as 
justices  of  the  peace  within  the  said  islands, 
although  such  persons  should  not  be  qudified 
accordmg  to  the  provisions  of  the  said  recited 
acts  or  either  of  tnem :  It  is  therefore  enacted, 
1 .  That  it  shall  be  lawful  for  all  persons  who  shsJl 
after  the  passing  of  this  act  be  duly  appointed 
in  such  and  the  same  manner  as  other  justices 
of  the  peace  acting  in  and  for  the  said  county 
of  Cornwall  are  now  appointed  to  act  as  such 
justices  of  the  peace  in  and  for  the  said  islands 
of  Scilly,  and  m  relation  to  all  felonies,  mis- 
demeanors, offences  and  trespasses,  and  iJl 
other  matters  and  things  happening  or  arising 
in  the  said  islands  of  Scilly  in  which  justices  of 
the  peace  have  jurisdiction  or  authority  as 
justices  of  the  peace,  without  being  qualified  in 
respect  of  property,  or  taking  the  oath  re- 
quired as  to  such  qualification,  and  without 
being  subject  to  any  penalties  or  forfeitures  or 
disabilities  in  the  said  acts  or  either  of  them 
specified  ;  any  thing  in  the  said  acts  or  either 
of  them  to  the  contrary  notwithstanding. 

2.  That  all  acts,  matters,  and  things  done  by 
any  such  justice  acting  in  and  for  the  sidd 
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islaads  of  Scilly  In  relation  to  the  fdonies, 
misdemeanors,  offences,  and  trespasses,  or 
other  matters  and  things  happening  or  arising 
within  the  sidd  islands  of  Scilly,  and  within  the 
jurisdiction  or  authority  of  justices  of  the 
peace,  shall  be  good,  valid,  and  effectual  in 
Jaw,  to  all  intents  and  purposes,  in  the  said 
county  of  Cornwall,  as  if  such  justices  had 
been  and  were  duly  qualified  according  to  the 
provisions  of  the  said  recited  acts,  and  taken 
the  oath  in  the  said  last-recited  act  specified, 
although  such  justices  shall  not  be  qualified 
in  respect  of  property,  and  shall  not  have  taken 
the  oath  relating  thereto;  any  thing  in  the 
said  recited  acts  or  either  of  them  to  the  con- 
trary notwithstanding. 


PRODUCTION  OF  LESSOR'S  TITLE. 


Sir, 

Referring  to  the  Number  for  December  13th, 
p.  114,  in  which  it  is  stated  "  that  it  still  re- 
mains undecided  whether  a  lessee  can  in  equity 
as  plaintiff  c^Xi  for  the  lessor's  title,"  1  beg  to 
submit  the  following  remarks  upon  this  subject. 

Can  the  owner  of  property  having  contracted 
to  grant  a  lease,  be  compelled  in  equity  to  pro- 
duce his  title  ?  It  is  rather  extraordinary  that 
this  question,  one  which  must  have  been  so 
often  a  disputed  point  between  the  legal  ad- 
visers of  different  parties,  should  never  have 
been  brought  under  the  cognizance  of  any  of 
our  Courts  in  such  a  manner  as  to  compel 
them  to  put  an  end  to  the  contradictory  opinions 
that  have  been  formed  upon  it ;  yet  although  it 
has  often  been  brougnt  incidentally  before 
them,  the  cases  in  wliich  it  was  involved  have 
always  been  decided  upon  some  other  point,  so 
as  not  to  render  it  obligatory  on  the  presiding 
judge  to  settle  this. 

Numerous  dicta  are,  however,  to  be  found 
bearing  upon  this  question,  and  upon  these  and 
those  general  principles  which  are  the  basis  of 
all  law,  I  trust  1  have  been  able  to  form  a  sound 
opinion  upon  this  subject. 

it  may  be  admitted  that  upon  the  first  intro- 
cluction  of  leases,  the  intended  lessee  would  not 
have  been  entitled  to  apply  for  the  production 
of  his  landlord's  title,  but  neither  the  tenure, 
nor  the  holder  under  it,  were  then  considered 
of  as  much  importance  as  thejr  are  now.  Under 
the  feudd  system  this  description  of  tenure  was 
of  little  or  no  value,  and  was  held  by  men  in 
the  most  abject  state  of  subjection ;  but  in  the 
present  day  the  case  is  very  much  altered. 
Estates  of  a  leasehold  tenure,  in  fact,  though 
not  in  law,  are  often  much  more  valuable,  and 
would  produce  a  much  greater  price  in  the 
market,  than  many  freehold  interests,  on  the 
sale  of  which  there  would  be  no  dispute  that 
the  purchaser  had  a  right  to  demand  an  inspec- 
tion of  the  title.  Copyhold  tenures,  in  their 
origin,  were  of  even  less  repute  than  lease- 
holds, yet  it  will  not  be  demed  that  the  pur- 
chaser  of  copvhold  property  may  require  the 
production  of  his  vendor's  title. 


A  tenant  for  a  determinate  number  of  years 
is  now  considered  in  the  same  light  aa  a  pur- 
chaser of  freehold  property,  and  is,  in  many  o^ 
the  cases  in  which  the  nature  of  the  property 
in  leaseholds  is  discussed,  described  as  a  par- 
chaser  j>ro  ianio.  When  be  agrees  to  pay  rent 
and  perform  covenants,  he  does  so  on  the 
understanding  that  he  is  to  have  possession  of 
the  i^roperty  for  which  he  has  contracted,  for  a 
considerable  period  of  time.  Upon  that  under- 
standing he  pays  a  larger  rent  than  he  other- 
wise would  have  done;  and  as  he  considers 
himself  the  owner  of  the  property  for  the  period 
for  which  he  has  contracte«i,  he  often  makes 
improvements  for  his  own  comfort  and  ad  van- 
tage,  which  he  is  not  absolutely  bound  to  do. 

In  Fildes  v.  Hooker,  2  Met.  427,  the  Master 
of  the  Rolis  said,  '*  It  may  be  a  great  inconve- 
nience  to  a  lessee  for  twenty- one  years  to  be 
evicted  in  the  middle  of  his  term.  That  which 
at  the  commencement  of  the  term  was  a  lease 
at  rack  rent  may,  from  various  circumstances, 
become  a  beneficial  interest  before  the  end  of 
it.  The  thing  contracted  for  is  not  a  precari* 
ous  enjoyment  from  one  year  to  another,  but  an 
absolute  term  for  twenty-one  years,  ot  which 
the  value  depends  on  the  certainty  of  its  dura- 
tion. /  do  not  therefore  see  why  a  person  bttr- 
gaining /*tr  such  an  interest  should  be  compelled 
to  take  it  without  title"  If  the  lessee  has  not 
the  right  of  inspecting  his  landlord's  title,  he 
may  at  any  period  be  dispossessed  of  that  pro- 
perty for  which  he  has  contracted,  and  u[)on 
which  he  may  have  expended  large  sums. 

It  is  often  stated,  in  discussions  upon  this 
point,  to  be  the  general  understan<Ung  on  sales 
of  real  property,  that  the  title  must  be  exa- 
mined ;  but  that  upon  the  granting  of  leases 
such  a  thing  is  never  thought  of.  I  haye  con*- 
siderable  doubt  as  to  the  truth  of  this  latter 
statement.  In  most  written  agreements  for 
leases,  a  stipulation  is  made  that  the  inspection 
of  the  lessor's  title  shall  not  be  required :  nearly 
aU  the  printed  forms  have  such  a  clause,  ana 
where  the  agreements  are  not  in  writing,  the 
landlord  can  vacate  them  if  the  tenant  demand 
to  see  his  title.  In  all  building  leases  and  de- 
mises for  long  terms  of  years,  where  the  prin- 
ciple is  the  same  as  in  leases  for  twenty-one 
years,  the  title  is  as  carefully  examined  as  it 
would  be  on  the  purchase  of  a  freehold  inte- 
rest. But  this  rule  that  a  title  may  be  de- 
manded, does  not  merely  depend  upon  the  cir- 
cumstance of  its  being  the  general  understand- 
ing — it  is  not  merely  on  account  of  its  being 
the  usual  practice  that  a  vendee  has  a  right  co 
inspect  the  muniments  of  his  vendor.  To  use 
the  words  of  Sir  fPWan  Grants  in  Ogihfie  v. 
Foljamb,  3  Mer.  53,  •'  A  right  to  a  good  tiUe 
is  a  right  not  growing  out  of  the  agreement 
between  the  parties,  but  whidi  is  given  by 
law."  In  Purves  v.  R4i^er,  9  Pri.  488.— 
Baron  Richards  said,  "  It  is  a  general  rule  in 
eciuity,  founded  on  principles  of  honesty  and 
dictates  of  good  sense,  that  if  a  person,  gene- 
rally speaking,  offers  any  thing  for  sale,  the 
vendee,  or  he  who  becomes  the  purchaser,  is 
entitled  to  see  that  the  vendor  has  it  with  the 
qualifications  and  in  the  way  in  which  he,  the 
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vndee  understood  that  he  bought  it."  Again, 
he  says,  "  The  principle  applies  to  every  thing, 
and  there  seems  to  me  to  be  no  sound  reason 
why  leaseholds  should  be  an  exception.  If  an 
estate  of  inheritance  be  sold,  it  is  admitted  on  all 
hands  that  the  vendor  must  produce  his  title ; 
why  then  is  a  purchaser  bound  to  take  a  lease 
for  a  term  of  years,  in  equity,  or  honesty,  al- 
though after  he  have  paid  the  purchase-money 
it  may  net  last  an  hour?" 

The  case  in  which  these  remarks  were  made, 
was  one  in  which  leaseholds  were  purchased ; 
but  the  principle  of  those  remarks  will  equally 
apply  to  the  question  I  am  now  considering : 
the  difference  between  the  two  is  merely  one 
of  amount.  They  are  both  purchases,  pro 
tanto,  the  one  of  a  term  of  years  for  a  large 
ram  of  money;  the  other  likewise  of  a  term  of 
years  for  a  yearly  rent,  possiblv,  if  not  proba- 
bly, a  larger  rent  than  would  otherwise  have 
been  given. 

In  the  case  of  fFaring^  v.  Macreath^  Forr. 
Exch.  Rep.  129,  it  was  said,  "  There  is  no  dif- 
ference between  the  purchase  of  a  leasehold 
interest  and  a  fee-simple,  the  party  having 
agreed  to  purchase  that  interest  has  a  right  to 
see  whether  it  can  be  granted  to  him  or  not." 
These  words  may,  with  equal  justice  and  truth, 
be  applied  to  this  question ;  the  party  who  con- 
tracts for  a  lease  has  a  right  to  see  whether  the 
owner  of  the  fee  has  the  power  to  grant  it. 

If  it  be  objected,  as  it  sometimes  is,  that  the 
lessor  might  prejudice  himself  by  allowing  his 
title  to  be  inspected,  the  answer  is  obvious: 
so  he  might,  bv  producing  his  title  to  one  who 
had  contracted  to  purchate  a  part  of  his  free- 
hold property.  He  may  prevent  the  necessity 
of  an  examination  of  his  title  by  a  stipulation 
in  the  agreement,  and  the  onlv  reason  for  his 
not  doing  so  is,  that  it  would  nave  a  tendency 
to  lower  the  rent.  But  is  an  innocent  person 
to  snffer,  because  a  lessor  does  not  take  due 
precautions?  Leases  for  a  length  of  time, 
which  are  of  course  taken  upon  the  faith  of 
having  a  good  title  to  the  possession,  are  sel- 
dom, I  may  say  never,  taken  without  consider- 
able sums  being  expended  in  improvements 
upon  the  property,  which  will,  at  least,  last 
during  a  portion  of  the  term,  and  which  will 
be  lost  to  the  tenant  if  hb  landlord  has  no  title. 
Even  in  a  mere  farming  lease  it  is,  in  most 
cases,  to  the  advantage  of  the  lessee  to  improve 
his  property  until  he  approaches  near  the  expi- 
ration of  his  interest. 

Ever)'  agreement  ou^ht  to  be  equally  bind- 
ing on  all  the  contractmg  parties.  If  he  who 
had  contracted  to  grant  a  lease  was  not  obliged 
to  allow  his  title  to  be  examined,  he  would  have 
a  very  unfair  advantage  over  the  person  with 
whom  he  had  contracted.  A  provident  lessee 
would  never  accept  a  lease  without  first  know- 
ing what  security  he  had  for  its  continuance. 
In  this  case  it  would  rest  with  the  owner  of  the 
fee  to  rescind  the  contract,  or  compel  its  per- 
formance. If  the  agreement  he  had  entered 
into  was  a  beneficial  one,  he  would  allow ;  if, 
on  the  contrary,  he  could  obtain  more  advan- 
tageouB  terms  from  some  other  person,  he 
would  refuse  to  allow  his  title  to  be  inspected. 


It  may  be  urged  that,  in  some  instances,  the 
purchaser  of  a  leasehold  interest,  already 
created,  cannot  compel  the  production  of  the 
freehold  title,  and  that  therefore,  reasoning 
from  analogy,  the  intended  lessee  cannot  com- 
pel the  production  of  the  freehold  title  of  the 
grantor  of  the  lease.  This  rule,  however,  only 
holds  where  the  assignee  cannot  produce  the 
freehold  title,  and  is  founded  on  the  well  known 
rule  of  Courts  of  Equity,  that  they  will  never 
exercise  their  authority  iu  endeavouring  to 
compel  the  specific  performance  of  an  impos- 
sibility, but  will  leave  the  plaintiff  to  his  remedy 
at  law ;  and  Courts  of  Law  never  make  any  al- 
lowance for  the  benefit  the  complainant  mi^ht 
have  derived  from  his  contract.  The  principle 
of  this  exception  does  not  therefore  apply  to 
this  question,  there  being  no  dispute  as  to  the 
lessor's  power  to  obtain  access  to  his  title- 
deeds. 

Upon  principle,  therefore,  I  consider  that 
the  contractee  would  be  entitled  to  a  decision 
in  his  favour  if  he  endeavoured  to  enforce  the 
production  of  the  title-deeds  in  a  Court  of 
Equity,  and  the  authorities  will  quite  bear  me 
out  in  this  opinion.  The  first  of  these,  both  in 
date  and  weight,  is  Kcach  v.  //«///,  1  Douglas, 
21,  where  Lord  Mansfield  is  reported  to  have 
said — "  Whoever  wants  to  be  secure  when  he 
takes  a  lease,  should  inquire  after  and  examine 
the  title-deeds.  In  practice,  indeed,  especially 
in  the  case  of  great  estates,  this  is  not  often 
done,  because  the  tenant  relies  upon  the  ho- 
nour of  his  landlord ;  but  whenever  one  of  two 
innocent  persons  must  be  a  loser,  the  rule  is 
fjui  prior  est  tempore,  potior  eti  jure.  If  one 
must  suffer,  it  is  he  who  has  not  used  due  dili^ 
gence  in  looking  into  the  title."  This  dictum 
is  entitled  to  considerable  weight,  not  merely 
from  the  unlimited  manner  in  which  the  doc- 
trine is  laid  down,  but  as  coming  from  one  of 
the  most  eminent  judges  that  ever  graced  the 
English  bench.  The  opinion,  too,  was  strictly 
applicable  to  the  case  before  the  Court,  which 
was  a  question  of  possession,  raised  in  an  action 
of  ejectment  between  the  mortgagee  and  the 
lessee  of  the  mortgagor. 

It  has  been  objected  that  this  dictum  of  Lord 
Mansfield *g  was  a  mere  declaration  that  the 
lessee  ought  not  to  take  a  lease  without  first 
inspecting  the  title  of  the  owner  of  the  free- 
hold, ana  does  not  imply  that  he  had  a  right  to 
demand  such  an  inspection.  If  this  olnection 
could  be  siipported,  the  conclusion  which  must 
inevitably  flow  from  it  is  this — that  one  of  the 
contracting  parties  mi^ht  rescind  his  contract, 
because  the  other  womdnot  comply  with  a  de- 
mand he  had  no  ri^ht  to  make.  It  appears  to 
me  (and  in  this  opinion  I  am  borne  out  by  Sir  E, 
Sugden)  quite  clear,  that  Lord  Mansfield  con- 
sidered that  the  intended  lessee  had  a  right  to 
demand  an  abstract  of  the  title  of  his  lessor 
previous  to  executing  the  lease. 

In  IFhite  V.  Foljamh,  11  Ves.  337;  Ftldes 
V.  Ht^ker,  2  Mer.  427;  Pttrves  v.  Rayer, 
9  Pri.  488 ;  although  in  these  cases  the 
vendor  was  pladntiti^  the  language  of  the 
Judges  clearly  shews  that  it  is  a  settled 
point  that  the  vendor  of  a  kasehpid  interest 
N  4 
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may  be  compelled  to  produce  his  own  title 
from  the  time  the  lease  was  created.  If  then 
a  lessee  is  a  purchaser  pro  tanto,  and  the  ven- 
dor of  a  leasehold  interest  can  be  compelled  to 
deliver  an  abstract,  why  should  not  the  owner 
of  freehold  property,  who  has  contracted  for 
a  lease,  be  compellable  to  produce  his  title  ? 

In  Gwyllym  v.  Stonts,  3  Taunt.  432,  although 
there  are  certainly  some  dicta  of  common  law 
Judges,  which  appear  to  militate  against  my 
opinion,  yet  viewing  the  whole  of  the  proceed- 
ings,  both  at  law  and  in  equity,  it  appears  to 
me  that  so  far  from  being  adverse  to  the  doc- 
trine I  advance,  it  is  decidedly  favorable  to  it. 
In  the  Suit  in  Eouity,  the  title  wat  referred  to 
the  Matter,  and  tound  bad ;  leave  was  given  to 
commence  an  action  at  law  for  damages,  and 
on  the  trial  nominal  damages  were  given,  with 
leave  to  move  a  non-suit.  On  the  rehearing, 
the  description  of  action  pursued  was  disap- 
proved of,  and  from  the  expressions  of  the 
Judges  it  may  be  inferred,  that  if  another  mode 
had  been  pursued,  it  might  have  produced  a 
very  different  result.  The  object,  too,^  of  the 
plamtiffin  that  case  was  to  recover  the  ex- 
penses he  had  foolishly  incurred  by  taking 
possession  previously  to  obtaining  a' lease. — 
Temple  v.  Brown,  6  Taunt.  60,  was  never  de- 
cided. It  cannot  be  considered  to  have  decided 
the  ouestion,  said  Lord  Denmnn,  in  Souler  v. 
Drake,  3  N.  &  M.  40,  and  the  lemarks  of  the 
different  Judges  were  mcide  at  N  P.  Besides 
the  authority  which  the  opinion  of  Ch.  3i  Gibbs 
might  otherwise  have  is  very  much  lessened  by 
the  consideration  that  upon  the  case  again  com- 
ing before  the  Court,  it  declined  to  give  any 
opinion  upon  the  point. 

Admitting,  however,  that  some  of  the  Judges 
in  Templff  v.  Brfnen,  and  Stone  v.  GtrffUym. 
were  individually  of  opinion  that  no  title  could 
be  demanded,  few  will  consider  that  their  opi- 
nion is  entitled  to  equal  weight  with  that  of 
Lord  Mansfield,  especiallv  as  the  sentiments  of 
all  the  modem  Equity  Judges  appear  to  lean  in 
an  opposite  direction.  Sir  fTillmm  Grant,  in- 
deed, treated  this  as  an  undecided  point,  and 
said  he  should  regret  being  under  the  neces- 
sity of  determining  it;  but  he  clearly  thought 
that  specific  performance  of  the  agreenfient  to 
purchase  a  leasehold  interest;  could  not  be 
enforced  without  the  production  of  the  title. 
Upon  the  same  principle,  a  person  who  con- 
tracts for  a  lease  will  not  be  obliged  to  execute 
it  unless  he  have  an  opportunity  afforded  him 
of  inspecting  the  title ;  and  if  so,  he  must  have 
a  right  to  demand  an  abstract,  unless,  as  be- 
fore  observed,  he  mav  vacate  his  agreement, 
because  the  lessor  wul  not  comply  with  de- 
mands which  he  has  no  right  either  in  law  or 
in  equity  to  make. 

In  fVarren  v.  Richardson,  1  Young  1,  where 
there  was  an  agreement  for  a  lease  ^r  twenty- 
one  years,  and  the  defendant  entered  before  the 
lease  was  executed,  and  afterwards  refused  to 
fulfil  his  agreement  until  a  title  was  produced, 
the  Lftrd  Chief  Baron,  in  giving  judgment, 
8ud,  '*  The  Court  was  of  opinion  that  the  de- 
fendant had  waived  what  otherwise  he  would 
clearly  have  had  a  right  to,  an  eDquu7  into  the 


plaintfff'B  title*  that  is,  into  his  power  to  mata 
a  valid  lease  according  to  the  a^freement :  ia 
other  words,  to  put  upon  the  plaintiff  the  bur- 
then of  shewing  his  title,  and  proving  it  to  be 
a  safe  one."  This  case  proves  tnat  the  intended 
lessor  could  not  compel  the  intended  lessee  to 
take  a  lease  without  showing  his  title ;  and 
upon  the  whole,  therefore,  I  ctmsider  that  both 
upon  principle  andauthoiity  such  lessee  wiiuld 
be  entitled  to  demand  an  inspection.    W.  Y.  C. 


APPOINTMENT  OF  COUNTRY 
COMMISSIONERS  ik  BANKRUPTCY. 


From  a  Pamphlet  of  Mr.  William  Fisher  (of 
Chancery-lane,)  we  select  the  following  state- 
ments of  the  great  inconvenience  which  attends 
the  present  practice  of  nominating  a  very  li- 
mited number  of  Country  Commissioners  in 
Bankruptcy  :^ 

Until  about  the  year  ISOO,  country  commis- 
sions  were  directed  to  Jive  sfdicitors  only.  Iq 
thut  year  an  order  was  made  that  in  future  /iro 
/tarrislers  and  three  solicitors  should  be  named, 
and  that  one  of  the  former  should  be  of  the 
quorum.  This  continued  until  a  recent  act  of 
parliament,  which  directed  both  barristrrg  to 
be  summoned  by  the  solicitor,  and  they  have 
since  generally  acted  with  one  solicitor,  when 
it  suited  their  convenience  to  attend,  and  which, 
in  all  important  commissions,  has  invariably 
been  the  case.  Up  to  the  passing  of  the  Bank* 
ruptcy  Court  Act,  the  solicitor  to  the  petition- 
ing creditor  had  always  named  the  commis- 
sioners, subject  to  certain  regulations ;  but  by 
the  fourteenth  section  of  that  act,  it  is  enacted, 
that  the  judges  who  go  the  several  circuits  !o 
England  and  Wales,  may  be  directed  by  the 
Lord  Chancellor,  from  time  to  time,  to  return 
to  him  the  name  of  such  number  as  he  shall 
think  fit  to  require,  of  barristers,  solicitors, 
and  attorneys,  practising  in  the  counties  to  the 
said  circuit  belonging,  and  upon  such  persons 
being  returned  and  approved  by  the  Lord 
Chancellor,  the  fiat  or  fiats  not  directed  to  the 
Court  tif  Bankruptcy,  shall  be  directed  to  some 
one  or  more  of  such  persons,  to  act  as  commis- 
sioners of  bankrupt  according  to  the  districts, 
&c.,  and  to  no  other  person.  Previous  to  this 
act,  the  attorney  for  the  petitioning  creditor, 
in  naming  commissioners,  consulted  their 
convenience,  as  well  as  that  of  his  client,  him- 
self, and  the  creditors  at  large,  so  as  to  save  all 
the  expence,  delay,  and  inconvenience  of  tra- 
velling possible.  The  fees  to  the  commissioners 
and  solicitors  are  fixed  by  statute,  and  they 
cannot  take  more  under  severe  penalties. 

The  late  Lord  Chancellor  has  named  lists  of 
commissioners  for  the  country,  but  he  has  l^en 
so  niggardly  of  them  in  point  of  number,  that 
great  iniustice  has  been  done  to  the  commu- 
nity at  large,  as  well  as  the  great  bodv  of  the 
profession  It  is  very  well  known  tnat  the 
judges  returned  to  the  Chancellor  the  names  of 
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a;  great  number  of  very  respectable  men,  as 
|irop«r]]r  qualified  to  act  as  commissioners. 

The  writer  then  proceeds  to  notice,  as  a 
striking  instance,  the  populous  and  exten- 
sive county  of  York,  wliere  only  furty-thret 
commtssioners  are  named,  and  the  Hits  are 
fixed  at  Doncaiter,  HuH,  HaHfttx,  Leeds, 
Whitby  and  ScarOro\  Northnilertbn,  York  and 
Sheffield,  so  that  in  the  west  riding  alone, 
there  are  upwards  of  twenty  market  towns,  and 
thickly  populated  neighbourhoods  to  most  of 
them,  witkout  any  list  at  all,  at  or  near  to  them. 
All  the  way  east  to  west  from  York  to  Man- 
chester, there  are  only  the  lists  at  Leeds  and 
Halifax,  a  distance  in  length  of  upwards  of 
setsenty  miles,  to  do  all  the  bankruptcy  busi- 
ness of  that  exceedingly  large,  manufacturing, 
and  trading  district.  In  the  whole  breadth  of 
that  part  of  the  county,  north  to  south,  from 
Halt/ax  to  Sheffield,  (near  forty  tniles,)  there 
is  no  list '//  all,  nor  frona  Le^ds  to  Skfffitld, 
about  the  same  distance.  Thus  overlo(»king 
the  neir  boroughs  of  Huddersfield  and  JVake- 
field,  which  lie  directly  between  these  points, 
llie  market  towns  of  fFakefield,  Huddersfield, 
aod  Bradford  have  only  one  commissioner 
each,  the  former  attached  to  a  Leeds  list,  a  dis- 
tance of  ten  miles,  and  the  two  latter  to  that  of 
Hid\fa»,  a  distance  of  eight  or  ten  miles  from 
the  residence  of  these  commissioners.  The 
nearest  list  to  Halifax  is  at  Leede,  a  distance  of 
nearly  twenty  miles. 

In  former  times  a  commission  was  worked 
in  the  most  convenient  place,  at  little  or  no 
expence  in  travelling,  and  with  great  accom- 
modation to  the  creditors  and  other  parties 
coDcerned;  but  now  just  look  at  the  conse- 
quences of  a  solicitor  with  his  client,  bankrupt, 
Hitnesses,  and  creditors,  all  residing  in  a  town 
of  large  trading  business  like  Huddersfield, 
Wakefield,  or  Bradford,  having  to  run  up  and 
down  a  county,  first  to  fix  with  the  scattered 
commissioners  a  time  for  opening  the  fiat,  and 
afterwards  to  attend  the  meetings  under  it  at 
a  great  distance,  and  this  in  addition  to  the 
necessary  travelling  and  extra  expence  of  the 
commissioners  themselves,  all  which  must  and 
does  come  out  of  the  bankrupts'  estate,  or  the 
pockets  of  individuals ! ! 

It  has  been  said  that  such  a  small  number  of 
appointments  was  made,  not  for  the  benefit  of 
the  ereditors,  whose  interest  one  should  have 
thought  woidd  have  been  first  considered,  but 
to  make  it  worth  the  while  of  the  selected  few 
to  give  their  attention  as  commissioners. — 
Surely  this  is  a  very  unsatisfactory  reason,  for 
if  ^greater  number  of  appointments  could  have 
been  made  of  equal  respectability,  and  such 
greater  number  could  do  tne  business  better  and 
more  cheaply  and  conveniently  to  the  creditors 
at  large,  (which  no  one  can  doubt,)  clearly 
suchttppointments  should  have  been  much  more 
abundant,  even  if  any  selection  is  fair  and  prO' 
per  as  re^rds  the  claim  of  the  profession  atlarge. 

But  tne  writer  denies  the  right  of  selec- 
tion nnd  exclusion,  altogether,  and  contends  that 
if  such  a  system  is  to  be  permitted,  acts  may 
be  passed  at  no  distant  period,  limiting  the 


number  of  attorneys  by  such  appointment^  who 
shall  prepare  conveyances  or  mortgages,  bring. 
or  defend  actions  or  suits,  or  do  a  particular 
ttranch  of  business  at  law  or  in  equity,  and  so 
to  extinguish  them  altogether  as  general  prac- 
titioners, masters  extraordinary,  and  as  com- 
missioners in  taking  answers  in  chancery,  ex- 
amination of  witnesses,  or  any  and  every  other 
matter  of  professional  business,  hitherto  their 
legal  right.  It  is  submitted  as  indisputably 
clear,  that  every  respectable  solicitor,  (at  all 
events)  of  a  certain  standing,  ought  still  to  be 
qualified  to  act  as  a  commissioner  of  bankrupts 
in  the  country. 

Tlie    writer    then    states    some   Instances 
of  the  actual  working  \rithin  his  own  know- 
ledge of   the  present  practice.    A   solicitor 
residing  at  Huddersfield  issued  a  fiat  lately 
against  a  trader  residing  at  Penistone,  a  market 
town  about  fourteen  miles  from  Huddersfield, 
and  the  same  distance  from  Sheffield.    All  the 
creditors  lived  at  Hudtlersfield,  where  formerly 
the  commission  might  have  been  worked,  and 
which,  according  to  all  reason,  should  still  be 
the  case.    Th e  list  of  com m issioners  at  Sheffield 
i«  the  nearest  to  Penistone,  and  to  that  list 
therefore  the  .fiat  must  be  and  was  directed; 
expedition  was  of  importance,  and  the  solicitor 
therefore  had  to  send  a  clerk  near  thirty  miles, 
at  a  loss  of  ttro  days  in  time,  besides  travelling 
expences,  to  arrange  the  opening  of  the  fiat, 
which  the  commissioners  fixed  at  Penistone. — 
They  consequently  travelled  fuurteen  miles  to 
Penistone,  and  the  solicitor,  his  clerk,  and  the 
petitioning  creditor,  as  far  to  meet  them.^ 
When  they  got  to  Penistone,  one  of  the  com- 
missioners was  lud  up  with  the  gout  at  his  own 
house,  six  miles  from  Sheffield,  and  to  this 
point,  therefore,  the  other  commissioners,  soli- 
citor, clerk,  creditors,  and  witnesses  went.    A 
day  was  thus  consumed  in  getting  to  the  plade 
of  business,  and,  in  fact  two  dat/swere  occupied 
in  opening  a  fiat  which  would  have  been  done 
in  half  an  hour  at  Huddersfield,  and  at  the  ex- 
pence  only  of  one  person  travelling  fourteen 
miU's.    Tlie  meetings  under  the  fiat  were  fixed 
at  Sheffield,  and  the  creditors,  the  solicitor, 
clerk,  &c.  had,  up  to  the  bankrupt's  examina- 
tion, TWO  other  journies  of  near  thirty  miles 
each  way,  occupying  two  days  each.    Now  be- 
fore a  final  dividend  can  be  made  in  this  bank- 
ruptcy, a  sum  not  far  short  of  one  hundred 
pounds  must  be  spent  in  extra  travelling  Blone, 
and  that  exclusive  of  loss  of  time,  while  the 
business  is  no  better  done  than  it  might  have 
been  at  /Aie/f/^jr^^/c/ conveniently  to  every  body, 
and  all  this  money  and  time  saved,  the  solici- 
tor's bill  for  time  and  expences  being  also 
materially  increased  into  the  bargain.    Is  not 
this  cheap  law  and  justice  at  a  man's  door  with 
a  vengeance  (?) ! ! ! 

Another  case  was  as  follows :  In  the  long 
vacation  of  1833,  a  trader  of  Nottingham  had 
got  into  debt  there  to  a  large  amount.  He  left 
that  place  and  removed  his  stock  under  the  pre- 
tence of  settling  in  London,  but  very  soon 
afterwards  bis  bills  were  returned,  and  it  was 
then  discovered  that  in  &ct  he  had  run  away 


186 


Country  CommiuioMrs  in  Bankruptcy  .-^Remarhihle  Trials. 


from  bis  creditors.  He  had  shops  at  Birming. 
liam  and  Yarmouth,  besides  his  residence  and 
warehouse  at  Nottingham  conducted  by  agents 
there.  The  creditors  took  alarm  and  went  in 
different  directions,  to  London,  Werpool, 
Birmingham,  and  Yarmouth,  after  their  debtor, 
under  a  notion  that  he  was  about  to  leave  the 
country.  They  found  some  goods  but  not  the 
man,  and  a  fiat  seemed  the  only  chance  to  se- 
cure what  could  he  discovered.  They  wished 
for  expedition  sake  to  have  a  town  fiat,  but  as 
all  the  creditors  were  at  Nolthij^ham,  that  could 
not  be  obtained :  a  fiat  was  therefore  sent  to 
the  Iht  at  Nottingham  s  every  exertion  was 
made  for  ten  days  to  get  three  commisi^ioners 
together  to  open  the  fiat,  but  without  effect ; 
one  of  them  had  lately  had  a  silk  gown  given 
him,  and  therefore  could  not  act  as  a  com- 
missioner, the  other  barrister  was  from  home, 
another  commissioner  at  Scarborough,  one  in 
London,  and  the  fifth  only,  was  to  be  met 
with  in  Nottingham.  The  creditors  all  this 
time  were  in  great  anxiety,  and  at  great  trouble 
and  expence  As  nothing  could  be  done  on 
the  country  fiat,  they  applied  to  one  of  the 
judges  of  the  court  of  review,  who  happened 
to  be  in  town,  for  liberty  to  issue  a  town  fiat, 
and  which,  under  the  circumstances,  and  after 
an  ftppiication  to  the  court,  subjecting  the  es- 
tate to  fees,  orders,  supersedeas,  VEwfiat,  &c. 
was  granted ;  thus  a  delay  of  %  fortnight  and  an 
eaira  ej^pence  to  the  creditors  of  near  150/. 
were  incurred,  and  probably  a  loss  of  a  consi- 
derable amount  of  the  bankrupt's  effects. 

It^is  therefore  submitted  to  the  Lord  Chan- 
cellor, that  the  old  rule  of  naming  country  com- 
missioners, should  be  revived,  or  at  all  events, 
a  SUFFICIENT  number  of  commissioners  ap- 
pointed in  every  town  in  the  kingdom,  where 
respectable  men  are  to  be  found,  and  the  work- 
ing of  a  fiat  in  bankruptcy  may  by  possibility 
be  required,  so  that  the  injured  creditors  and 
|;he  profession  shall  not  suffer  as  they  now  do. 


COUNTRY  COMMISSIONERS  IN 
BANKRUPTCY. 


TORKSUIRB. 

Doncaster, 

Francis  Maude,  Esq. 
Henry  Taylor.  Esq. 
Thomas  Blackwell  Mason,  Gent. 
William  Shearburn,  Gent. 
James  Falconar,  Gent. 

HtiiL 
Andrew  Fitzgerald  Reynolds,  Esq. 
Joseph  Smyth  Egginton,  Esq. 
Tliomas  Thompson,  Gent. 
George  Codd,  Gent. 
John  Earnshaw,  Gent. 

Halifax. 

Thomas  Hudson  Bateman,  Esq. 
f  leorge  Stansfield,  Esq. 
James  Stansficid,  Gent. 


Samuel  Hailstone,  Gent,  (of  Bradford.). 
William  Jacomb,  Gent.cof  Hudderafield.) 

Leedi. 

List  1. 

Francis  Maude,  Esq. 
Thomas  Horncastle  Marshall,  Esq. 
Thomas  William  Tottie.  Gent. 
James  Richardson,  Gent. 
Edwin  Eddlson,  Gent. 

List  2. 

George  Wailes,  Esq. 

Robert  Hall,  Esq. 

Matthew  Bloome,  Gent. 

Thomas  Foljambe,  (of  Wakefield,)  OeaU 

Thomas  Everard  Upton,  Gent. 

Whitby  and  Scarborough. 

Charles  Heneage  Elsley,  Esq. 
Henry  Belsher,  Gent 
Joseph  Hunter,  Gent. 
Robert  Preston,  Gent. 
Edward  Sedgfield  Donner,  Gent. 

Northallerton. 

Charles  Heneage  Elsley,  Esq. 
Thomas  Colling,  Esq. 
Ottiwell  Tomlin,  Gent. 
William  Raper  PAnson,  Gent. 
George  Allison,  Gent. 

York. 

William  Blanshard,  Eso. 
Eustachius  Strickland,  Esq. 
John  Brook,  Gent. 
James  Russell,  Gent. 
John  Seymour,  Gent. 

Sheffield. 

James  Rimmington,  Esq. 
George  William  Tireman,  Esq. 
Charles  Brookfield,  Gent. 
Robert  Rodgers,  Gent. 
James  Wheat,  Gent. 


REMARKABLE  TRIALS. 


JOHN   CHISLIE   FOR  MURDER. 
1689. 

The  following  case  is  additionally  remarka- 
ble, from  the  use  of  the  torture : — 

John  ChisUe,  of  Dairy,  was  indicted  for  the 
murder  of  Sur  George  Lockhart,  Lord  Presi- 
dent of  the  Court  of  Session.  On  the  dlst  of 
March,  1689,  he  was  brought  to  trial  before 
the  Lord  Provost  of  Edinburgh ;  on  the  next 
day  the  brother  and  nephew  of  the  deceased 
produced  in  Court  an  Act  of  the  EsUles  of 
Parliament,  to  the  following  effect : 

That  the  Estates  have  considered  the  suppli- 
cation of  the  friends  of  the  deceased  SirGeor^^e 
Lockhart,  for  granting  warrant  to  the  magis- 
trates  of  Edinburgh  to  torture  John  Chislie,  of 
Dairy,  perpetrator  of  the  murder,  and  Williaoa 
Calderwood,  writer  in  Edinburgh,  an  accomp. 
lice ;  therefore,  in  respect  of  the  notoriety  ^f 
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ihe  murder,  and  of  the  extraordinary  circum- 
sCances  attending  it,  the  Estates  appoint  and 
authorise  the  Provost,  and  two  of  the  Baillies 
of  £d]nbar^h.  and  likewise  the  Earl  of  Errol, 
Lord  High  Constable,  and  his  deputies,  not 
oolyto  jud^e  of  the  murder,  but  to  proceed  to 
torture  Chislie,  to  discover  if  he  had  anj  ac- 
complices  in  the  crime :  and  they  appointed 
two  of  each  bench,  viz.  the  Earls  of  Glencaim 
and  Eglinton ;  Sir  Patrick  Ogilvie,  of  Boyne ; 
Sir  Archibald  Murray,  of  Blackbarony;  Sir 
Johu  Dalrymple,  younger,  of  Stair ;  and  Mr. 
Williiim  Hamilton,  advocate,  assessors  to  these 
judges.  The  Estates  at  the  same  time  declare, 
that  this  extraordinary  case  shall  be  no  pre- 
cedent to  warrant  torture  in  time  coming,  nor 
argument  to  ratify  it  as  to  the  time  past. 

The  Lord  Provost  then  entered  a  protest, 
that  this  act  of  the  Estates  of  Parliament  should 
not  infringe  the  ancient  liberties  of  the  ciiy ; 
and  Mr.  David  Dnimroond,  advocate,  one  of 
the  Earl  of  Errol's  deputies,  protested,  that 
the  Lord  High  Constable's  absence  should  not 
affect  his  right  to  judge  in  the  like  cases,  the 
murder  having  been  committed  during  the 
meeting  of  the  Esutes.  Bein^  desh-ed  to  con- 
cur with  the  magistrates  in  sitting  on  this  trial, 
he  refused  to  sit,  unless  the  Ean  oi  Errol,  or 
his  deputies,  were  sole  judges. 

The  prisoner  was  then  put  to  torture,  and 
declared,  that  he  was  not  advised  to  the  assas- 
anation  of  Sir  George  Lockbart,  by  any  person 
whatever;  that  when,  at  London,  he  told 
JaoMs  Siewart,  advocate,  that,  if  he  got  no 
satisfaction  from  the  President,  he  would  assas- 
fiinate  him;  and  told  the  same  to  a  person 
there  of  the  name  of  Callender,  and  to  Mr. 
William  Chislie,  his  uncle.  He  confessed  that 
he  charged  his  pistol  on  Sunday  morning,  and 
went  to  the  new  kirk,  and,  having  seen  the 
President  coming  from  the  church,  he  went  to 
Uie  close  where  the  President  lodged,  followed 
him,  and,  when  just  behind  his  back,  shot  him : 
that  he  was  satisfied  when  he  heard  of  the  Pre- 
udeat'a  being  dead;  and,  on  hearing  it,  he 
said,  '  he  tus  not  used  to  do  thingi  by  halves,* 
He  also  confessed,  that,  when  at  London,  he 
wdked  up  and  down  Pali-Mall  with  a  pistol 
heneath  hia  coat,  lying  in  wait  for  the  Pre- 
sident. 

The  indictment  set  forth,  that  assassination, 
murder,  and  manslaughter,  were  contranr  to 
the  laws  of  God,  nature,  nations,  and  the  laws 
and  acts  of  Parliament  of  this  kingdom ;  that, 
nevertheless,  the  prisoner  had,  of  forethought 
felony,  without  the  least  provocation,  mur- 
dered  Sir  George  Lockbart  in  the  manner  al- 
ready mentioned  :  that  the  prisoner  was  caught 
red-hand,  (a  term  in  the  Scottish  law,  signify- 
ing a  criminal's  being  caught  in  the  fact),  by  a 
fflttltitude  of  witnesses,  before  whom  he  boasted 
of  what  he  had  done,  as  if  it  had  been  some 
grand  exploit :  by  all  which  he  was  guilty  of 
murder,  or  at  least  was  art  and  part  accessary 
to  the  same ;  for  which  he  ought  to  be  pu- 
nished with  death,  and  his  moveables  confis- 
cated. 

The  prisoner  judicially  confessed  the  crime 
libelleal  and  declared  that  he  committed  the 


murder,  because  he  thought  the  deceased  had 
given  an  unjust  sentence  against  him.  Being 
asked, '  if  it  was  not  a  sentence  pronounced  in 
favour  of  his  wife  and  children  for  their  ali- 
ment? he  declared  he  would  not  answer  to 
that  point,  nor  give  any  account  thereof.' 

James  Stetmrt,  advocate,  deposed,  that,  in 
the  month  of  September  or  October  preceding, 
the  prisoner  discoursing  with  him  concerning 
the  injustice  done  to  the  prisoner,  in  a  decreet* 
arbitral,  pronounced  by  Sir  George  Lockbart 
and  Lord  Kemney,  iu  favour  of  his  wife  and 
children,  for  an  aliment,  said,  he  was  resolved 
to  go  to  Scotland  before  Candlemas,  and  kill 
the  President ;  to  which  the  witness  answered, 
it  was  the  suggestion  of  the  devil,  and  the  very 
imagination  of  it  a  sin  before  God.  To  thu 
the  prisoner  replied,  *  Let  God  and  me  alone ; 
we  have  many  things  to  reckon  between  us, 
and  we  will  reckon  this  too.'  The  witness  told 
this  to  many,  and  understood  that  the  President 
was  informed  of  the  prisoner's  menaces,  but 
despised  them. 

Mr.  fFtUium  Chislie,  writer  to  the  signet, 
deposed,  that  he  had  not  seen  the  prisoner 
since  April,  l(Ui8,  who  then  expressed  his  re- 
sentment against  Sir  George  Lockbart ;  threat* 
ening  to  assassinate  him  for  baring  decreed  an 
aliment  of  1 700  merki;  yearly  to  the  prisoner's 
wife  and  ten  children.  The  witness  told  the 
President  of  it,  but  he  despised  the  threat. 

Mr,  Daniel  Lochhart,  advocate,  and  Mr. 
Alexander  fFalher,  student  of  divinity,  saw  the 
prisoner  shoot  the  deceased :  they  seized  him ; 
and  the  latter  of  these  witnesses  assisted  in 
carrying  him  to  the  guard.  When  seized,  the 
prisoner  said,  *  he  had  done  the  deed,  and 
would  not  fiy ;  and  that  was  to  learn  the  Pre- 
sident to  do  justice.' 

Sir  Dat/id  Hny^  doctor  of  medicine,  waa 
going  to  risit  the  President's  lady.  As  he  en- 
tered the  close,  he  saw  the  President  stagger 
and  fall  to  the  ground.  He  bled  at  the  mouth ; 
was  carried  into  his  house,  laid  upon  some 
chairs,  and  immediately  expired.  He  saw 
John  Baillie,  surgeon,  probe  the  wound.  The 
ball  went  in  at  the  back,  and  out  at  the  right 
breast. 

The  Jury  found,  by  the  prisoner's  judicial 
confession,  that  he  was  Guilty  of  the  murder 
of  Sir  George  Lockbart,  &c. ;  and  by  the  de- 
position of  witnesses,  that  he  was  Guilty  of 
*  murder,  out  of  forethought  felony,' 

The  Lord  Provost  and  Baillies  of  Edinbuigh 
sentenced  the  prisoner  as  follo^vs : — 
That  he  be  carried  on  a  hurdle  from  the  tol- 
booth  of  Edinburgh,  to  the  market-cross, 
on  Wednesday,  the  3d  of  April,  inst.;  and 
there,  between  the  hours  of  two  and  four 
of  the  afternoon,  to  have  his  right  hand 
cut  off  alive,  and  then  to  be  hanged  upon 
a  gibbet,  with  the  pistol  about  bis  neck, 
with  which  he  committed  the  murder. 
His  body  to  be  hung  in  chains  between 
Leith  and  Edinburgh ;  his  right  hand 
fixed  on  the  West  Port ;  and  his  movea- 
ble goods  to  be  confiscated. 
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LEGAL  ANTIQUITIES. 


oar  THE   PROPOSED   ABOMTION   OF   GRAND 
JURIES. 

To  the  Editttr  of  the  Legal  Observer, 

Sir, 

A  man  of  ill  reptitation  was  compelled  to 
undergo  a  triple  ordeal,  in  cases  where  a  single 
one  sufficed  for  persons  of  credit ;  a  provision 
rather  inconsistent  with  the  trust  in  a  miracu- 
lous interposition  of  providence,  which  was  the 
basis  of  tliat  superstition.  And  the  law  of 
frank-pledge  proceeded  upon  the  maxims  that 
the  best  guarantee  ef  every  man's  obedience  to 
the  government,  was  to  be  sought  in  the  con- 
fidence of  his  neighbours.  Hence  while  some 
compurgators  were  to  he  chosen  by  the  sheriff, 
to  avoid  partiality  and  collusion,  it  was  still  in- 
tended that  they  should  be  residents  of  the 
vicinage,  witnesses  of  the  defendant's  previous 
life,  and  competent  to  et^timate  the  probability 
of  his  exculpatory  oath.  For  the  British  strang- 
ers, in  the  canon  before  quoted,  were  certain- 
Sthe  original  natives,  more  interuiingled  with 
eir  conquerors,  probably,  in  the  provinces 
north  of  the  Humber  than  elsewhere,  and  still 
denominated  strangers,  as  the  distinction  of 
parts  was  not  done  away.  If  in  this  instance 
we  do  not  feel  ourselves  warranted  to  infer  the 
trial  by  jury,  still  less  shall  we  find  even  an 
analogy  to  it  in  an  article  of  the  treaty  between 
England  and  Wales,  during  the  reign  of  Ethel- 
red,  il.  **  Twelve  persons  skilled  in  the  law, 
iluhmen),  six  English  and  six  Welsh,  shall  in- 
struct the  natives  of  each  country,  on 
pain  of  forfeiting  their  possessions;  if,  except 
through  ignorance,  they  give  false  informa- 
tion.**' This  is  obviouiily  but  a  regulation  in- 
tended to  settle  disputes  among  the  Welsh 
and  English,  to  which  their  ignorance  of  each 
other's  customs  might  give  rise. 

By  a  law  of  the  same  prince,  a  Court  was  to 
be  held,  in  every  wapentake,  where  the  sherifif 
and  twelve  principal  thanes  should  swear  that 
they  would  neither  jacquit  any  criminal,  nor 
convict  any  innocent  person.^  It  seems  more 
probable,  that  these  thanes  were  permanent  as- 
sessors  to  the  sheriff,  like  the  scabiui  so  fre- 
quently mentioned  in  the  early  laws  of  France 
and  Itdy,than  Jurors  indiscrioainately  selected. 
This  passage,  however,  is  stronger  than  those 
which  have  been  already  adduced ;  and  it  may 
be  thought,  perhaps  with  justice,  that  at  least 
the  seeds  of  our  present  form  of  trial  are  dis- 
cof  erable  in  it.  In  the  history  of  Ely,  we  twice 
read  of  pleas  held  before  t^venty-four  Judges 
in  the  Court  at  Cambridge ;  which  seems  to 
have  been  formed  out  of  several  neighbouring 
hundreds. « 

But  the  nearest  approach  to  a  regular  jury, 
which  has  been  preserved  in  our  scanty  me- 
morials of  the  Anglo-Saxon  age,  occurs  in  the 

•Leges  Ethelredi,  p.  125. 
*Ib.p.  117. 
c  Hist.  Elieneis,  in  Gale's  Scriptores,  t  d»< 
pp.  471—4/8. 


history  of  the  monasterv  of  Ramsey,  A  eoh«'* 
troversy  relating  to  lands  between  tnat  sodetj 
and  a  certain  nobleman,  was  brought  into  the 
county-court ;  when  each  party  was  heard  in 
his  own  behalf.  After  this  commencement,  on 
account  probably  of  the  length  and  difficulty 
of  the  investigation,  it  was  referred  by  the  conrt 
t(i  thirty- six  thanes,  euually  chosen  by  both 
sides.**  An*l  here  we  begin  to  perceive  the 
manner  in  which  those  tumultuous  assemblies, 
the  mixed  bodies  of  freeholders,  in  their 
couniy-court,  slid  gradually  into  a  more  sready 
and  more  diligent  tribunal.  But  this  was  not 
the  work  of  a  single  age.  In  the  Conqueror's 
reign,  we  find  a  proceeding  very  similar  to  the 
case  of  Ramsey,  in  which  the  suit  bad  been 
commenced  in  the  connty-court  before  it  was 
found  expedient  to  remit  it  to  a  select  body 
of  freeholders.  In  the  reign  of  William  Rufus, 
and  down  to  that  of  Henry  f  I.,  when  the  trial 
of  writs  of  right  by  the  grand  assize  was  intro- 
duced,  Hickes  has  dii^covered  other  instances 
of  the  original  usages. «  The  language  of 
Domesday-day  Book*  lends  some  confirmation 
to  its  existence  at  the  time  of  that  survey;  and 
even  our  common  legal  expression  of  trial  by 
the  country.  "  (I  appeal  to,  or  I  throw  myself 
upon  God  and  my  country),"  seems  to  be  de- 
rived from  a  period  when  the  form  was  liter- 
allv  popular. 

In  comparing  the  various  passages  which  I 
have  quoted,  it  is  impossible  not  to  be  struck 
with  the  preference  given  to  twelve,  or  some 
multiple  of  it,  in  fixing  the  number  either  of 
judges  or  compurgators.  This  was  not  pecu- 
liar to  England ;  Spelman  has  produced  severed- 
instances  of  it  in  the  early  Gennan  laws  And 
that  number  seems  to  have  been  regarded  with 
equal  veneration  in  Scandinavia. '  It  is  very 
immaterial  from  what  caprice  or  superstition 
this  predilection  arose ;  but  its  general  preva- 
lence shews  that  in  searching  for  the  origin  of 
trial  by  jury,  we  cannot  rely  for  a  moment 
upon  an  analogy  which  the  mere  number 
affords.  I  am  induced  to  make  this  observa- 
tion, because  some  of  the  passages  which  have- 
been  alleged  by  eminent  men,  for  the  purpose 
of  establishing  the  existence  of  that  institution 
before  the  conquest,  seem  to  have  little  else  ta 
support  them. 

ASPIRO. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  Lxxxvn. 


ATTORN BT8'  CBRTIFICATB  DUTY. 

Sir, 
Having  repeatedly  seen  in  your  valuable 
publication,  notices  respecting  the  unjust  tax 
with  which  attorneys  are  at  the  present  day 


^  Hist.  Ramsay,  ib.  p.  415. 
«  Hickesi  Dissertatio  Epistolarb,  p.  33-^36i 
^Spelman'sGlossary,  voc.  jurata ;  Du  Caoffe, 
voc.  Wembda.  Edin.  Review,  vol.  31,  p.  lld» . 
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lmrcbeaed»  permit  me  to  offer  a  few  remarks 
on  the  sahject. — ^In  the  first  place,  the  tax  is 
not  only  unjust,  because  it  is  not  on  a  fi^ra- 
duated  scale  i  but  also,  because  in  muny  in- 
stances, it  is  made  payahle  in  repp^ct  of  that 
frtm  which  a  man  receivei  no  benefit ;  for  in- 
stance, a  young  friend  of  mine,  who  was  ad- 
mitted in  the  year  1817,  did  not  take  out  his 
certificate  till  the  year  1821,  since  which  period 
he  has  regularly  paid  the  annual  tax  of  12/., 
although  trom  Uie  time  of  the  first  payment, 
he  has  not  earned  5/.    It  does  not  signify, 
whether  hia  deficiency  of  profit  arises  from 
inalnlity,  indisposition,   or  disinclination  to 
wurk  at  his  professional  labours ;  why  should 
he  be  compdyied  to  pay  12/  when  he  does  not 
earn  a  tithe  of  it  ?    Why  should  he  be  taxed 
in  respect  of  that  from  which  he  derives  no 
profit }    On  the  other  hand,  it  will  not  do  for 
him  to  cease  to  take  out  this  symbol  of  oppres- 
sion ;  for  in  that  case,  should  any  triflimt  thing 
be  put  in  his  way,  from  which  he  might  glean 
a  pound  or  two,  he  must  either  run  the  risk  of 
paying  a  penalty  of  50/.,  or  drive  away  his 
client,  by  telling  hiui,  that  it  is  impossible  for 
bixB  even  to  issue  a  writ,  until  he  has  given 
ooe  term's  notice,  paid  up  all  arrears,  together 
mth  a  penalty  of  5/.,  been  duly  re-admitted 
in  one  of  the  Courts  at  Westminster,  and  ol)- 
taioed  and  entered  his  certificate.    Is  not  this 
scoarge  sufficient  to  drive  a  needv  man  (of 
whom  there. are  many  in  the  profession)  to 
every  species  of  knavery  and  pettyfogging  to 
which  a  human  being  is  capable  of  stooping  ? 
Is  not  this  exaction  by  the  legislature,  similar 
to  that  of  those  degraded  wretches  among  the 
lowerclasaes  of  society,  who  send  their  children 
into  the  streets,  commanding  them  to  bring 
home  a  certain  sum  before  the  evening ;  and 
is  it  not  productive  of  a  similar  result,  namely, 
that  if  they  cannot  get  it  honestly,  they  will 
get  it  dishonestly } 

We  hear  other  classes  of  the  community 
irrowling  and  complaining  at  having  to  pay  a 
tithe ;  what  would  they  say  had  they  to  pay 
a  hundred  fold  more  than  the  profits  they 
derive,  or  have  any  chance  of  deriving ;  under 
a  threat,  that  in  case  of  default,  they  should 
be  compelled  to  relinquish  their  avocation 
altoiTt'ther  ?  Let  the  junior  branch  of  at- 
torneys have  the  clear  light  of  common  sense 
and  sound  judgment  shed  on  their  present 
state  and  condition,  and  see  if  they  will  not 
stand  forth  as  the  most  aggrieved  and  oppressed 
of  the  community. 

Another  of  the  Oppressed. 


niClSIOKS  ON  THE  K£W  PLEADING   RULES. — 
PAYMENT  OF  MONEY  INTO  COURT. 

The  form  of  the  plea  you  state  to  be,  "  that 
the  plaintiff  ban  not  sustained  damages,"  or 
"  the  defendant  is  not  indebted  to  the  plaintiff^' 
"  to  a  greater  amount  than  the  said  sum,  &c., 
ui  respect  of  the  cause  of  action  in  the  decla- 
ration mentioned.'*  I  should  conceive  that  this 
would  be  held  to  be  an  admission  of  the 
cause  of  action,  in  the  same  manner  as  allow- 
iqg  judgment  by  defaalt,  and  that  the  plaintiff 


would  not  bare  to  prore  his  came  oC  action, 
but  merely  that  the  damages  or  debt  did  ex* 
ceed  the  sum  paid  into  Court.  I  believe  it  is 
a  principle  in  pleading,  that  what  is  not  tra- 
versed or  denied,  is  admitted.  This  would 
produce  the  same  result  if  the  form  of  plea 
were  not  so  explicit.  T.  T.  T. 


ta  us  BAND. SEPARATION. — NECESSARIES. 

The  extract  by  "  Civis,"  p.  104,  from  Mr- 
Chitty*8  General  Practice,  is  incorrect.  Tlie 
toHowiug  are  the  words  of  that  learned  author, 
viz.  **  When  once  the  contract  of  marriage 
has  been  solemnized,  it  is  not  legally  compe- 
tent to  either  party  to  hind  themselves  by  a  deed 
of  separation ;  an(l  no  legal  separation  can  take 
place  except  by  act  of  parliament.  And  though 
it  has  been  frequently  decided  otherwise  at  Iaw» 
it  appears  to  have  been  settled,  by  the  decision 
of  the  Hou^e  of  Lords,  that  at  least  a  pnt- 
npeclivf!  deed  of  separation,  (except  so  far  per- 
haps as  it  may  provide  tor  children;!  is  invalid, 
and  may  be  set  aside  or  treated  as  void.  It  is 
necessary  however,  to  observe,  that,  notwith- 
standing such  decision  in  the  Lords  would  seem 
to  render  invalid  any  deed  enanimging  separa- 
tion between  man  and  wife,  yet  it  was  subse- 
quently considered  in  the  conrt  of  King's 
Bench,  that  that  decision  only  applies  to  pro* 
tpective  separation,  and  not  to  immediate  separa- 
tions ;  but  there  seems  no  sound  reason  for  that 
distinction.*'— Vol.  1.  p.  68.  2d  ed. 

Legts  Studios  us. 


PRACTICE. — TOWN   ARREST. 

In  vol.  9.  p.  141.  of  "  The  Legal  Observer," 
H.  G.  S.  observes,  "  that  on  a  town  arrest,  • 
plaintiff  would  be  enabled  to  attach  the  Sheriff, 
if  bail  were  not  put  in  within  the  eight  days 
allowed  by  the  act."  This  opinion,  although 
kindly  volunteered,  is  incorrect,  which  will  on 
very  little  reflection  be  perceived. — ^The  form 
of  the  writ  of  cap'tae  in  2  W.  4.  c.  39,  reouires 
that  within  eight  days  after  execution,  incluiiw 
of  the  day  of  such  execution,  the  defendant 
should  cause  special  bail  to  be  put  in  for  him. 
A  defendant  therefore  being  arrested  on  the 
1st.  must,  (to  prevent  proceedings  being  taken 
upon  the  bail  bond  or  against  the  Sheriff,)  put 
in  special  bail  on  the  8th  Let  us  see  how  the 
case  would  be  then  with  regard  to  the  rules  to 
return  the  writ  and  bring  in  the  body.  The 
rule  to  return  the  writ  being  served  on  the  1st, 
would  expire  on  the  5th,  becanse  by  R.  6.  8. 
H.  T.  2.  W.  4,  one  day  is  inclutive  and  the 
other  ejp^lusive. — ^The  Sheriff  has  the  whole  of 
the  6th  to  return  tlie  writ ; — the  rule  to  bring 
in  the  bodv,  being  therefore  served  on  the  6th, 
would  expire  on  the  10th.  and  no  proceedings 
could  be  taken  on  the  bail  bond  until  the  11th 
(R.  G.  t?2,  H.  T.  2  W.  4.),  which  would  Iw 
three  dayn  beyond  the  time  allowed  by  the  act 
for  putting  in  special  bail,  as  we  have  shewn. 

It  may  not  perhaps  be  considered  tedious  to 
observe  that,  in  addition  to  no  advantage  being 
derived. from  adopting  the  coiu-se. pointed  out 
by  H.  G.  S.  as  to  obtaining  a  rule  to  retttra 
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the  writ  on  the  day  of  arrest,  and  foUowinsc  the 
8une  up  by  a  rule  to  bring'  in  the  body, — 
a  plaintiff  would  by  buch  course  be  prevented, 
in  default  of  special  bail  on  the  8th,  from  pro- 
ceedinir  on  the  bail  bond  or  against  the  Sheriff, 
untU  the  11th ;  and  by  R.  G.  2  H.  T.  2  W.  4. 
the  defendant  would  not  be  liable  to  pay  fo 
the  plaintiff  any  costs  which  might  be  incurred 
by  him  during  the  first  four  days  after  arrest. 


PUBLIC  RECORDS,  JUDGES' 
CHAMBERS,  &c. 


«  In  order  to  continue  the  attention  of  our 
readers  to  the  important  subject  of  improv- 
ing the  Courts  and  Law  Offices,  we  extract 
the  following  remarks  from  a  work  by  Mr. 
W.  Wickens,  on  the  improvements  necessary 
for  properly  conducting"  the  business  of  le- 
gislation. 

*'  The  safe  preservation  of  public  Document 
that  are  of  great  moment,  will  be  seen  to  be  a 
matter  of  far  more  pressing  duty,  than  any  one 
of  the  Undertakings  we  have  been  particulari- 
Eing.  The  Records  of  our  Courts  of  Law, 
Blackstone  describes  as  Documents  "  of  high 
and  super-eminent  authority;"  and  yet  all 
London  knows  that  these  Documents —  of 
such  high  and  super-eminent  authority,  were 
for  years  —  next  to  houseless ;  —  that  ever 
since  the  removal  of  the  old  Courts — a  period 
of  five  or  six  years,  the  Records  had  no 
better  accommodation  than  a  rude  wooden 
shed  which  encumbered  Westminster  Hall : 
and  in  which,  as  was  observed  by  Sir  James 
Scarlett,  in  Parliament,  it  being  necessary  to 
consult  them  by  the  light  of  canoles,  they  were 
in  hourly  danger  of  being  destroyed  by  fire. 

"Almost  at  the  commencement  of  the  career 
of  our  Metropolitan  Improvements,  a  state- 
ment was  made  on  high  authority,  averring  the 
constant  risk  of  fire,  to  which  the  valuable 
Contents  or  Archives  of  the  Herald's  College, 
were  exposed,  owing  both  to  the  situation  and 
construction  of  that  edifice. 

"Inconvenience  far  exceeding  any  which 
Majesty  has  suffered  at  St.  James's,  or  Buck- 
ingham House — which  the  functionaries  of  the 
Law  had  formerly  to  complain  of  at  Westmin- 
ster Hall — which  the  Lords  of  the  Council 
could  ever  pretend  to  have  been  subjected  to, 
in  their  previous  Offices — Inconvenience,  in- 
deed, in  its  very  climax,  has  for  a  series  of 
years  been  sustained  by  the  House  of  Com- 
mons, in  nearly  the  whole  of  its  interior  move- 
ments or  operations.  We  have  depicted  in  the 
early  part  of  this  Work  the  difficulties — ^the 
exasperating  difficulties,  to  which  the  House 
is  exposed  by  the  dearth  of  Committee-rooms ; 
and  It  is  reduced  to  nearly  equal  straits,  as 
it  regards  accommodations  for  its  Librarv, 
Journals,  Reports,  and  other  innumerable 
Papers,  incidental  to  its  multifarious  vocations. 
At  present,  as  many  of  these  Books,  Papers, 
&c«  as  there  is  room  for,  are  stowed  away  in 


nothing  better  than  Closets,  Chambers,  Pra- 
ses, and  Passages,  about  the  House ;  and  those 
of  them  that  room— «veii  of  this  miserable 
nature — is  not  to  be  found  for,  are  deposited 
at  private  Houses  in  the  neighbourhood,  or  are 
kept  iu  store  at  the  Printer's — subject  of  course 
to  double  risks  from  fire,  depredations  and 
other  untoward  incidents. 

"  Though  Commissions  of  a  public  and  most 
important  nature  are  so  often  appointed  at  the 
instance  either  of  Parliament  or  the  Govern- 
ment, no  domicile  for  them,  or  conveniencL*  of 
any  kind  exists; — a  fact  which  was  particu- 
larly spoken  of  and  lamented  by  Sir  Roi>ert 
Peel. 

"The  loudest,  and  there  is  reason  to  believe, 
the  most  justly  founded  complaints  have  been 
made  of  what  are  called — the  Judge's  Cham- 
bers ;  which  are  to  all  intents  and  purposes,  so 
many  Courts  of  Justice,  and  which,  from  the 
descriptions  of  them  that  have  been  given  to 
Parliament,  seem  to  be  scarcely  superior,  in 
point  of  space  or  accommodation,  to  dog- 
kennels." 

MISCELLANEA. 


At  this  season  of  the  year,  we  make  room 
for  the  following : 

ADVICK  TO  PURCHASERS. 

In  the  "  Purchaser's  Pattern,"  by  Henry 
Phillippes,  published  in  1654,  (noticed  in  iVir. 
Crisp's  Conveyancer's  Guide,)  is  the  following 
advice  to  purchabers  of  estates : 
**  First,  see  the  land,  which  thou  intend'stto  buy. 
Within  the  seller's  title  cleur  doth  lie ; 
And  that  no  woman  to  it  doth  lay  claim, 
Bv  dowry,  jointure,  or  some  other  name 
That  it  may  cumber.    Know  if  bond  or  free 
The  tenure  stand,  and  that  from  each  feoffee 
It  be  released.    That  the  seller  be  so  old. 
That  he  may  lawful  sell,  thou  lawful  hold. 
Have  special  care  that  it  not  mortgaged  be/ 
Nor  be  entailed  on  posterity : 
That  if  it  stand  in  statute,  bound  or  no, 
fie  well  advis'd  what  quit  rent  out  most  go ; 
What  custom— service  hath  been  done  oi  old/ 
By  those  who  formerly  the  same  did  hold. 
And  if  a  wedded  woman  put  to  sale. 
Deal  not  with  her  unless  she  bring  her  male. 
For  she  doth  under  covert  barren  go. 
Although  sometimes  some  traflic  see  (we  know). 
Thv  bargain  being  made,  and  all  this  done. 
Take  special  care  to  make  thy  charter  run 
To  thee,  thine  heirs,  executors,  assigns. 
For  that  beyond  thy  life  securely  binds. 
These  things  foreknown  and  done,  you  may 

prevent 
Those  things  rash  buyers  many  times  repent : 
And  yet  when  as  you  have  done  all  you  can. 
If  you'll  be  sure  deal  with  an  honest  man." 

POETICAL  WILL. 

The  following  is  a  copy  of  the  wiU  of  the 
late  Poet  of  the  Six  Clerics'  Office,  daited  13th 
December,  1804 : 

"  Perhaps  I  die  not  worth  a  groat. 
But  should  I  die  worth  somewhat  more/ 
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IrUeu  I  give  that  and  my  best  cuat. 
And  all  my  manuscripts  in  store, 
Tu  those  who  will  the  goodness  have 
To  cause  my  poor  remains  to  rest 
Within  a  decent  shell  and  <rrave — 
This  is  the  will  of  Joshua  West. 

"  Joshua  West. 
'  Witnesses, 

"  R.  Mills. 

•'  J.  A.  Berry, 

"  John  Baines." 


LIST  OF  NEW  PUBLICATIONS. 


Reports  of  Cases  in  the  Court  of  King's 
Bench,  Trinity  Terra,  4  W.  4.  By  S.  V.  Ne- 
vile  and  W.  M.  Manning,  Esqrs.  Vol.  3. 
Pan  4.     Prices*.  6^. 

Reports  of  Cases  iu  the  Exchequer  of  Pleas, 
Hilary  Term,  4  W.  4.  By  R.  P.  Tyrwhitt, 
Esq.    Vol.  4.  Part  2.    Price  7*. 

Law  and  Practice  of  Elections,  with  recent 
Dedsioos  and  Cases.  By  W.  Rogers,  Esq. 
3(1  edit.     Price  1/. 

Practical  Precedents  in  Pleading,  pr«>ared 
in  accordance  with  the  New  Rules  and  Sta- 
tutes; with  Practical  Directions.  By  C. 
Petersdorff,  Esq.    Price  15«.  bds. 


WORKS  PREPARING  FOR  PUBLICA- 
TION. 


Early  in  1835  will  be  published,  Memoirs 
of  the  Life,  Character,  and  Writings  of  Sir 
Matthew  Hale,  knight,  Lord  Chief  Justice  of 
Eogland.  By  J.  B.  Williams,  Esq.  LL.D. 
F.S.A.  Embellished  with  a  full  length  Por- 
trait,  from  an  Original  Picture  in  possession  of 
the  Family. 


BANKRUPTCIES  SUPERSEDED. 

From  Nov.  21,  to  Dec.  16,  I8»4.  both  imcluaive, 
with  ikOoK  when  ^azetud. 

Smith,  Simon,  (Fiat  issoed  in  the  name  of  Samtnl  Smith,) 
of  KlriK  William  Stieet,  Saddler  and  Harness  Maker. 
^0T.  ». 

SaltLouse,  Vim.,  Poulton,  Lancaster,  Merchant.     Dec.  6. 

Brookt,  James,  Wells,  Somei  set,  Mei cer  &  Draper.     Dec.  5. 

Bellamy,  John,  Rocs,  Hereford,  Aputherary  &  Druggist. 
i>ec.6. 


BANKRUITS. 

From  Nov.  21,  to  Dec.  16,  1834,   hoth  imelutive, 
with  Datei  wAew  gaxetlett. 

Abraham.  Abraliam  EJisha,  Exeter,  Optician.    S!pyer,  Broad 

Str«ret  Buildings ;  T»ra<f ,  Exeter.    Nov.  28. 
Atktri,  John,  Bridgewater  Square,  London,  Stationer.    Bw- 

nit  &  Co.,  LoUibury ;   Ctark,  Off.  Ass.    Dec.  2. 
Aibworth,  Sam.,  Huu-^hton  Hall,  near  Denton,  Manchester, 

Hat  Manufartarei.        Adlington  &  Co.,  Bedford  Row; 

Lrts,  Manchester.    Dec.  **. 
Aldcn'O,  Thompson,  Rufford.  Lancaster,  fnnkeeper.    Arm- 

uronK,  or  Todd,  Freiton  j  Chester.  Staple  Inn.     Dec.  6. 
Ambrrcrombie,  Charles,  Liverpool,  Merchant.     Ailington. 

it  Co.,  Bedford  Row;     Thompuon,  or,  Mvssrs.  Crump, 

Utrerponl.     Dec.  16. 
Brooas,  Wm.,  New  Street  Square,  Fetter  Lane,  Lamp  Ma- 

nafacturer.    Gr»om,  Off.  Aas. }  Joaet,  King's  Arms  Yard. 

Nov.  21. 
Burnard,  Martha  Elizab.,  Bideford,  Devon,  Dealer.  Mesars. 
-  ,,''"«» Bacnstaple  ;  Carter  &  Son,  Bideford.    Nov.  21. 
Bell,  Oeo.,  Chertsey,  Surrey,  Tailor.      BdtDordt,  Off.  Ass.; 

n<cWdiM,  Ironmonger  Lane.    Not.  28. 


Bradley,  Benj.  and  Robert  Cattell.  White  Hart  Court,  Lom- 
bard   Street,  Wine  Merchants.       Belcher,  Off. Ass.; 

IVadewn,  Austin  Friars.    Nov.  28. 
Bra},  Aaron,    Red  Lion   Yard,    Holbom,    Horse  Dealer. 

Green,  Off.  Ass.  j  Mayhev  &  Co.,  Carey  Street,  Lincoln's 

Inn  Fields.    Nov.  28. 
Brown,  John,  Wapping  Wall,  Middlesex.  Victualler.     Jh- 

bott.  Off.  An.;  /fmiu,  Tokenhouse  Yard.    Dec.  2. 
Blankley,  Edw.,  Bloomsbury  Market,  Plumber,  Painter,  & 

Glazier.     Gibson,  Off.  Ass. ;    NoJccm,  Charlotte  Street, 

Bloomsbury.    Dec.  2. 
Boothroyd,  John,  Stayley  Bridge,  Lancaster,  Stone  Mason. 

Back,  Verulam  Buildings,  Gray's  inn;    Harrop  &  Co., 

Stockport.    Dec.  2.       »  ^  »  "»-  » 

Belt,  Rub.,  Newcastle-upon.T}-ne,  Merchant.     Bell  As  Co., 

Bow  Churchyard;  &to/rer,  Newcasik-upon-Tyne.  Dec.2. 
Bligh,  Rob.,  Bishop  Auckland,  Durham,  Surgeon  k  Apo- 
thecary.       SmUhson  &   Co.,  Southampton  Buildings, 

Chancery  Lane.    Dee.  2. 
Biddle,  Joseph,  Birmingham,  Factor.      Atitne  k  Co.,  Tem- 

pie;  Be$imck,  Birmingham.    Dec. 6. 
Boyer,  George,  Farnham  Place,  Southwark,  Nelson  Squaie, 

RIackfriars   Road,    and  Leadcnball  Market,   Tanner, 

Currier,  &  Leather  Factor.      £dward$.  Off.  Ass.  ;   Jhd- 

chiton.  Crown  Court,  Threadneedle  Street.     Dec.  9. 
Bloxam,  Wm.,  Warnford  Court,  Thiogmorton  Street,    and 

Aitingdon  Street,  Westminster,  Stuck  Broker.  Scorftaf, 

Leicester  Square ;  CttimaM,  Off.  A^s.    Dec.  9. 
Ben^,  John,  Tabernacle  Walk,  Hoxton,  Draper.      Green, 

Off.  Ass. :   Reed,  Bread  Street,  Cbeapside.     Dec.  9. 
Bowen,  David,  Swansea,  Glamorgan,  Linen  Draper,  Hatter, 

Hosier,  k,  Glover.      Groom,  Off.  Ass.  j     iVrirbt,  Hare 

Court.  Temnle,  and  Stratford,  Essex.    Dec.  12. 
Broady,  Wm.,  Leeds,  York,  W.ol  Dealer,  .^Motr.Off.  Ass.; 

Atxoti&SbRS,  Jewry  Street,  A Idgate.    Dec.  12. 
Bingley,  Francis  Edward,  Wakefleld,  York,  Printer.   Jonea 

K  Co.,  John  Street,  Bedford  Row;  Hick,  Leeds.  Dec.  t2. 
Crouhhey,  Sam.,  Putney,  Surrey,  Grocer  k  Cheesemonger. 

Groom,  Off.  Ass. ;    Scard  k   Co.,  Bedford  Street,   Oed- 

ford  Square.    Nov.  21 . 
Christ,  John  Geome,  Coopei's  Row, Tower  Hill,  Merchant. 

Crosby,  King  Street,  Cheapside  ;    Laekington,  Off.  Aas. 

Nov.  25. 
Carson,  James  Brown,  Liverpool,  Wool  Merchant,  Broker, 

and  Commission  Agent.    HoUen,  Liverpool;  ft'alnuie^, 

k  Co.,  Chancery  Lane.    Nnv.  25. 
Caldwell,  Martin,  Austin  Friars,  Merchant.      Gibson,  Off. 

Ass. :  Crosbf,  King  Street,  Cheapside.    Nov.  28. 
Coatefc,  Joseph,  Worcester,  Woollen  Draper.     White  k  Co., 

Bedford  Row ;  Holdsworth  k  Co.,  Worcester.    Nov.  28. 
Churchill,  Eliz.,  Cardiff,  Glamorgan,  Widow,  Shoemaker, 

or  Mannfticturer.     Price  k  Co.,  Lincoln's  Inn  Fields  s 

PooU,  Bristol.     Dec.  2. 
Crossby,  Benj.  Rocheram,  York,  Draper  &  Tailor.       i^iy. 

Castle  Street,  HollK>m ;   Oxlen.  Rotheram.    Dec.  5. 
Colemad,  Tho.,  Dailaston,  SUfford,  Nail  Master  and  Victu- 
aller,       Clarke  k  Co.,  Lincoln's  Inn  Fields;   Bennett, 

Wolverhamptim.    Dec.  9. 
Clark.  Heniy,  Bridgwater,  Somerset.  Linen  Draper  &  Silk 

Mercer.       Jenkins  k  Co.,  New  Inn  ;    Clarke  k  5m«, 

Bristol.    Dec.  12. 
Challinor,  Benj.,  Derby,  Colour  Manufacturer.    AdUngtouk 

Co.,    Bedlord  Row  ;  Afoss,  Derby.    Dec  12. 
Cockei,  Edwin,  Wood  Street,   Cheapside,  Hardwareman. 

Burt,  Aldermanbury  ;  Clark,  Off.  Ass.    Dec.  16. 
Davies,  Thomas,  and  Wm.  Davies,  Liverpool,  Merchants  k 

Commission  Agents.     Holden,  Liverpool ;    Watmsley  k 

Co.,  Chancery  Lane.    Nov.  21 . 
Done,  1homas,Talk-oth-H ill,   A udlev,  Stafford,  Farmer  As 

Cat  tie  Dealer.    Froggatt,  Clifford's  Inn;  Siketract,  Sand- 
bach.    Dec.  9. 
Danlord,  Samuel,  Battersea  Fields,  Surrey,  and  Geone  Yard, 

Lombard i>trttt,   MonevScnvener.        Greeit,  Off.  Ass. ; 

Lewis,  Church  Court,  Clement's  Lane,  Lombard  Suect. 

Dec  12. 
Devey,  James  Eykin,  Hurcott  Mill,  Kidderminster,  Worces- 
ter, Miller  and  Farmer.        J)anget;field,  Lincoln's  Inn 

Fields  c  ifrinton,  Kidderminster.    Dec.  12. 
Etches,  Edw.,  and  iienry  Etches,  Hyihe,  Kent,  Linen  Diia- 

pen.  Edwardt,Off.  Ass. ;  Burt,  Aldermanbury.  Nov  21. 
Elkington,  Wm  ,  Birminftham,  Money  Scrivener.     Abbott, 

Off.  As^. ;  IVHfht  k  Co.,  Tokenhouse  Yard.    Dec.  2. 
Eads,  John,  Sionehuuse,  near  Devonport,  Linen  Draper  and 

Silk  Mercer.    Burt,  Aldermanbury;  Goldtmid,  Off.  Aas. 

Dec.  2. 
Earp,  James,  k  Thomas  Haines,  Brownlow  Street,  Holbom, 

^I'ailors.      Green,  Off.  Ass.;    Pike,  Boyle  Steeet,  Saville 

Row.    D«c.  5. 
Field,  Tho.  Mornington  Place,  Camberwell  New  Road,  Sur- 
rey, Flour  factor.     Edwards,  Off.  Ass.;    f^andercomk 

Co.,  Bush  Lane.    Nov.  21. 
Foster,  Jonathan,  Eaiingwold,  York,  Money  Scrivener  and 

Cattle  J  obber.      Ooertoa,  York :  Jaquxs  k  Co.,  Barnard's 

Inn.    Nov. 28. 
Fieldhouke,  Benj.,  Kin&re,  Stafford,  Innkeeper.       Strang^ 

waveskCo.,  Barnard's  Inn;  ifafTMon, Stourbridge.  Declo. 
Gray,  Richard,  King  Street,  Aldgate,  Ironmonger.    Betch&, 

Off.  Ass.  i  fVooUaston,  Leaden  hall  Street.    Dec.2. 
Gibbs,Jos,  Ramsey,  Huntingdon,  Grocer  &  Draper.    Afitee 

k  Co.,  Temple ;  Dajf  k  Co.,  St.  Ives.    Dec.  o. 
Graham,    James,   Natland,   Westmoreland,    Seed  Dealer. 

mison  k  Co.,  Kendal;  AMUon,  Verulam   Buildings, 

Gr&^*t  Inn,    Dec.  12. 
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Oloftf,  JohQ,  Mav's  Buildion.  St.  Martin*!  Une,  Watch. 

maker.    MMrplui,  Caatic  Alley,  Royal  Exchange ;  John- 

mm.  Off.  Aw.    D«c.  16. 
Hidson,  Tho-,  Moc^ley  -Wake  Green,  Yardley,  Worcetter, 

and  of  fiirmingham,  Warwick,  Factor.  Jeweller,  and 

CommlMion  Agent.     //arri«oa,  HirminKhami  Norton  bt. 

Co.,  Gray's    Inn  Square.    Not.  21. 
Harwbod,  James,  Orer  Darwin,  Lancaster.   Cotton  Cloth 

Manufacturer  and  Pro\ision  Skopkeeper.     Adliagton  Sc 

Co..  Hedford  Kuw;    Makimda,  Manchester.    Nov.  29. 
Hunt,  Henry  Francis,   St.  Mary.at-Hill,    London,   Wine 

Merchant.   Own»&  Co.,  Mincln^  Lane;  1Vaithman,0tF. 

Asa.    Nov.  28. 
Haaaell,  James  Newcoinbe,  Shrewsbury.  Salop,  Merchant 

&  Draper.        Treet,  Shrewsbury ;       Clarke  &  Mtdcalf, 

Lincoln**  inn  Fields.    Nov.  28. 
Hatnea,  Wm.  Filkes,  Leamington,  Warwick,  Surgeon  and 

Apothecary.    Bigg^  Soutliampton  Boildings,  Chancery 

Lane:   Ifeyvootf,  Birmingham.    Nov. 28. 
Hicks,  John  PfiiUimore,  and  Charles  Edward  Hicks,  East- 

ington;  Gloucester,  (Uothieis.      DtoiMome  fli  Son,  Durs- 

ley ;  White  &  Co.,  Bedford  Row.    Dec.  2. 
Hustler,  Orbell,  Halsted,  lissex,  Scnvener.    Seitell,  Halstedj 

Halt,  Thom/iMon,  tt  Co.,  Salters*  U«ll,  London.    Dei*,  b. 
Halliley,  Edward;  Leeds,  York,  Cloth  Merchant,      mtaon, 

Southampton  Buildings,  Bloomsbury. Square  {  Pa^ne  6t 

Co.,  Leeds     Dec.  6. 
HortoH,  John,  Le«ds,  York,  Joiier,  Builder,  k  Timber  Mer- 
chant.     Stranf«affe$  &  Co.,  Barnard's  Inn  {  RoHnson, 

Leeds.    Dec.  6. 
Rttmihryeo,  lohn,  Newgate  Street,  Victualler.       Tacilcer, 

Bank  Buildings  :  Lackimgton,  Off.  Asa.    Dec.  9. 
Haigh,  Daniel,  1  inthwatte,  Almondbury,  York*  and  Joaeph 

Haigh,  of  Slaithwaiie,  Huddersfleld.  York,  Cloth  Nla. 

nufactnrers.      Jaquea  &  Co.,  bamard*a  Inn  {   Battle  & 

Co..  Hiiddcrsfleld.    Dec.  12. 
Hutchinson,  Smith,  Montague  Street.  Southward,  Letither 

Seller,  and  Rankside,  Southwark.  Victualler.       Clote, 

Furnival's  Inn:  Lackingtun,  «iff.  Ass.     Dec.  16. 
Jonea,  Anna,  and  John  Fuyster,  Halsted,   Essex,  Ribbon 

Manufacturers.        IHj4m^  it  So9$,  New  Uoswetl  Court, 

Carey  Strevt,  Lincoln's  Inn  }  Jackson,  Braintree.  Nov  28. 
Jones,  Tho..  Little  Newport  Street,  Leicester  Sqfuare,  1  rim- 
ming Seller.      Ilaotfs,  Palsgrave  Place,  Temple  }    Whit- 

fno.jv.  Off.  Asa.    Dec.  S. 
Kingsley, '  Jamea,    Holme,    Biggleswade,   Bedford,    Sheep 

Jobber,    froajc  Co.,  Eaaex  Street,  Strand  :  C/arilr,Uff. 

Aaa.    DecJ. 
Kehoe,  Richard,  New  8i  reet,  BishopsRare.  Wholesale  Gro- 
cer.   Lq/tjf  &  Co..  King  Street,  Cheaptide ;    Tti^tuud, 

Off.  Ass.     Dec.  12. 
Lamert,  Abraham,  Church  Street,  Spital field*,  n^^rer  & 

Vender  of  Patent  Medicines.    GtUon,  ^KMt.  \  '  Chtt- 

ton,  Fenrhurch  Street.    Nov.  21. 
Layton,  Jnhn  Wm  ,  Kew,  Surrey,  Coal  k  Torn  Merchant. 

Cox,  BushLane,  Cannon  Street;  Jokntom,  Off.Asa  Nov .25. 
Larke,  Wm  ,  Bu>  gay,  .Suffolk,  Wine  and  Liquor  Merchant. 

Ktng$buru  &  Co.,  Bungay  )  C^r4re  &  Co.,  Lincoln's  Inn 

Fields.    Dec.  9.  .   ^     . 

Miller,  Jea^e,  Rod  Lion  Passage,  Red  Lion  .H<fnait,  Tavern 

Keeper.      Taylor  k  Co.,  Uicat  Jamea  Street.  Bedford 

Row  }  Lackington,  Off.  Am.      Nov.  21. 
M'Ardell.  Peter,  Liveipool,  Shipwright.  BlrktU,  Liverpool ; 

BUtchtock  k  Co.,  Temple.    Nov.  25. 
Moore,  Richard,  Brighton,  Hotel  Keeper.        Billing,  King 

Street,  Cheapside  j  GoltiumM,  Off.  Ass.    Dec.  2. 
Mason.  Samuel,  Liverp-  ol.  Liquor  Merchant  k  Victualler. 

RovHnton   k  Co.,   Southampton  Buildin&s,  Chancery 

Lane;  RotvliMMon  k  Co.,  Liverpool.    Dec. 2. 
Myer*,Thu.  Marshall,  Liverpool,  bait  Broker*    Blaekatock 

&  Co.,  Inner  Temple ;  ^rD6«er,  Liverpool.    Dec.  )2. 
Mix,  Samuel,  and  William  Judson  Grinsell,  Qneitn  Street; 

Cheapside,  Wine  k  Spirit  Merchanu.      Hitt,  Copthall 

Couit ;  GroAnm;  Off.  Ass.    Nuv.  21. 
Oppenheim,  Charles  Pox,  Whitechapel  Road,  k  East  Indii 

Chambers,  Leadenhall  Street,  Merchant  k  Master  Mari- 

nvr.  EdwartU,  Off  Ass. ;  Richariiton,  Ironmonger  Lane. 

Dec.  16. 
Phillipa,  Gtorge,  and  John  Whittow,  Haverfordwest,  Linen 

k  VVoollen  Urapeis  k  Gri>cers.        Uart  &  Co.,  Bristol; 

BriitgiM  k  Co.,  Red  Lion  Squure-    Nov.  28. 
Poole.  William,  and  Villni  Thomsun,  Great  Surrey  Street, 

Blackfriars    Road,    Victuallers.       Brlchtr,  Off.  Asa.; 

Messrs.  Levit,  Ely  Place.  Holboni.    Dec.  9. 
'  Pdyne,  Cornelius  Marih,  and  James  Jones,  Garratt  Lane, 
Wandsworth,  and  Patcnoater  Ruw,  Silk  Printers  and  Tm- 

ders.        GitMtn,  Off.  Ass.  t   Broughton  k  Co.,  Falcon 

Square     Dec.  9. 
Phillips,  ^am„  and  Joseph  Phillips,  Liverpool,  Merchants. 

cA<«f^,  Staple  Inn  ;  Datenvori,  Liverpool.    Dec.  12. 
Pope,  William,  and  ArtemM  Cambridge,  Liverpool.  Ship 

Builders.      £lacVt£oc/lt  &  Co.,  Inner  Temple;  Brabner, 

Liverpool.    Dec.  12. 
Robinhun,  Juhn,  Manchester.   Wine  k  Spirit  Merchant. 

JtUingiam  k  Co.,  Bediord  Row  :  Ciayr  k  Co. ,  Mancbea- 

ter.   >)ov.2l. 
Soantree,  Wm.,  Lnng  Acre,  Coach  Builder.       Jbhoa,  Off. 

Ass.;  Messrs.  Seib^,  Sen  can  u' Inn,  Fleet  Street;  Hunt 

k  Co.,  Stafford.    Nov.  29. 
Baby.  Benj.,  Preston,  Lancaster,  Innkeeper.     Adlinrton  k 

Co.,  Bedford  How;  Winttanley  k  Co.,  Preston.    Nnv.  28. 
Ripley,  Wm.,  Sheffield,  York,  Joiner  k  Builder.     Ro-tgwrt, 

Devdn^f rt  squaf*  i  R^oiU,  Sheifldd.    Dec,  2. 
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Suatrnance,  Sam.  Wm  ,  Piccadilly  and  Chelaea,  Bookaeller 

k  Stationer.     JItbott,  Off.  Ass  ;  Lamleu  k  Son,   " 

Court, Threadneedle Street.    Dec.*. 


Rcmt,  Joa.,  Colchaater,  tMOL  Itagt  Coach  Pnprtocor. 
Peackef,  Sallabvry  Square,  Fleat  Street ;  OrwAoas,  Off. 
Aaa.    Dec  6. 

Richter,  A'dolpbna,  Sobo  Square,  B<>okaeI]er.   Edw%ir4n^  <Mr. 

A'aa.;    Pete  k  Co.*  Henrietta  Street,  Covent  Gaurden. 

Dec.  9. 
Solomonson,  Sam.,  Union  Court,  Broad  Street,  Bill  BrcAer. 

Jaaies,  Old  Jewiv  ;  Clark,  Off.  Aaa.    Nov.  21. 
Spencer,  1'homaa,  Church  Street,  Beihnal  Green,  Sho«  Ma- 

nufactul-er.       Abbott,  Off.  Aak.).  Wau$,  Dean  Street, 

Southwark     Nov.  21. 
Sawyer,  Geo.  Blake,  Leiceater  Square,  Builder.    Oreemt  Off« 

Aas. ;  Pike,  Boy le^ Street,  Savilte  Row.      Nov.  31. 
Smetham,  Aaron,  Taunton  Somer.et«  Innkeeper.      I*imck^ 

ard,  Taunton;  Norton  k  Co.,  Gray'slnd  Square.  Nov.  21. 
Spots'wood,  Monkhouae  Graham,  Oldham,  Ldincaater.  Mer- 
cer k   Drrtper.        Sale.  Manchester;   Messra.  Baxter, 

Lincoln's  Inn  Fields.    Nov.  25. 
Souter.  Rob.  Aberrromble.  Citlcheater,  Eaoex,  Bookaelirr, 

Printer, &  Stationer.    Mesars.  Darnell,  Colchester;  Hail 

k  Co.,  Saltera'  Hall.  London.    Nov.  26. 
Smith,    John  Davidson,   Norwood,  Kent,    Stable  Keeper. 

Birkett  k  Son,  Cloak  Lane ;   CiarAr,  Off.  Ass.     Nov.  28. 
Small,  Alexander  Duncan,  Napabury,  Hertford.  Dealer  in 

Cattle.  Groom,  Off.  Ass. ;  Gm  k  Co.,  Carey  St.  Nov.  2H. 
Stevens,  Jamea  Southgate,  Duke  Strett,  Groavenor  Hqnare, 

Plumber.       RickardMon,  Walbrook ;   Johmean,  Off.  Aaa. 
.      N«w.28.  .  . 

Smith,  John  Davidson.  Norwood,  .Surrey,  Stable  Keeper- 

Btrkett  k  Son,  Cloak  Lane  ^  Grakam,  Off.  Aaa.    Dec  A.  * 

"jokacller 
Uatton 

Staig,  John,  and. John  PouUon,  Wharf  City-Baain,  Marble,  \ 

Stbne,  and  Granite  Ma»oi)s  and  Merchanu.        CmtUiw^ 

Ely  Place  :   GolUmid,  Off.  Ass.    Dec.  A. 
Scan,  Jtemorth Thomas,  jun  .  Bishops  Stortford,  Hercfonl. 

Surgeiin  k  Apothecary.    Peile,  Old  Broad  Street ;  Jokm- 

«on,  (jff.  Ass.    Dec.  A. 
Smalpage,  Hob.,  Leeds,  York,  Tailor  and  Draper.     Wileom, 

Snuiliampttm    Street,    Bloomsbury.        Panne  k    C9. 

Leedi..    Dec.  ft. 
Stuart,  Wm.  Bamett,   Mount  Street,  Oroavenor  Sqnaic, 

Tailor  &  Breccbea  Maker.     Groom,  Off.  As- . ;    Newbem, 

Great  Carter  Lane,  IXtctors*  Common*.    Dec.  9. 
Sharpley,  Kice,  and  Geo.  Shari>le>,  Ox<ord  Street,  Station- 
ers.     Groom,  Off.  Ass.;  Cross,  Surrey    Street,  Strand. 

Dec.  12. 
Shoo'  ridge,  Geo.,  Skinner  Street,  London,  Tailor  &  Draper. 

Gibson,  Off.  Ass. ;   Grern,  Ba«inghall  Street.    Dec.  12. 
Thatcher,  The,  Fleet  Street,  Flonst  k  Seedsman.    Beteker, 

Off.- Ass. ;  Bolton,  Austin  Friars.    Nov  25. 
Tayler,  Tho..  Fore  Street,    Carpet  Wareliousemaa,    71laa» 

li  Co.,  Coleman  Street :    U  atthmoM.  Off.  ass.    Nov.  2i. 
Tayoion,  Nathapiel,  Lincoln's  Inn,  Law  Stationer.      £  t-    • 

iDort/s,  Off.  Aas. ;  Hopwood  k  Co  ,  Chancery  Lane.  Dei  Jk. 
Thorpe,  sarauel,  Ni>Uiugham.    Wharfinger.    Pa^na  k  Co., 

Nottingham;    Taglur,    Featlierstone   Buildinn^    Hol- 

burn.    Dec.  16. 
Vollans,  Joshua,  juu..  Leeds,  York,  Woollen  Cloth  Mann- 

facturer,  ic  Woollen  Warehouseman.     TYtnicr,  BastAc 

Lane  -,  Graham,  Off.  Aaa.     Dec.  12. 
Ward,  Tho.,   Liver.iool,  Hatter.     Tilson  k  Co,,  Coleann 

Sueet ;  GoUtamul,  Off.  Ass.    Nov.  21. 
Wise,  Wm.,  Manchester,  Picture  Merchant.  .A^ewto*, Sooth 

Square.  Gray's  Inn;  Bennett,  Manchester.    Nov.  21. 
Winch,  John,  Stratford,  F&sex,  k  Cambridge  Heath,  Beth- 

nal  Green,  Coach  Muier.     Groom,  OifVAu.t   Meaara. 

Bfddelejf  Leman  Street,  Goodman's  Fields.    Nov.  38. 
Walker,  Tho.,   Trowbridge,    Wilta,   Cloth  Manufacturer. 

Belcher,   Off.  Aas. ;  Fan  SamdM,  Old  Jewry.   Dec.  ft. 
Wilkinson,  Tho.,  k  Edw.  Down,  Sackville  Street,   Picca- 
dilly, Bill  Brokers.    Robin$i.n  k  Son.  Half  Moon  Street, 

Picf  adilly J  Lackington,  Off.  Ass.    Dec.  16. 
Wella.  Tho..   Binham,  Norfolk,  Farmer,      mthen  k  Co^ 

Holt.  Norfolk;    FaithJkU,  King'a  Koad,  Bedford  Row. 

Dec .  16. 
Whereat,  John,  Portamnuth,  Ta«em  Keeper.    Wimhnm  & 

Co.,  Chancery   lane;   Martetl,  Portamovtb,  or.  jLoto, 

Portoea.    Dec.  16.  ^  ^ 

Weatly,  William  King,  Salford,  Lancaaier,  Flax  Spinner. 

Adlinrton  k  Co.,  Bedford  Kow ;  Clafe  k  Co.,  Mancbea- 

tcr.    Dec.  2. 


DISSOLUTIONS  OF  PROFESSIONAL  PARTNERSHIPS. 

From  Nov.  21,  to  Dec.  16,  18S4,  both  inclneipe, 
vith  Oatet  wa^ii  gazttieU, 

The  Momes  printed  in  ItaUct  err  the  Parfert  trAo  reoeiae  and 
pay  debu. 

Harmer,  Jamea,  Thomaa  Flower,  William  Jamea  Holt,  6 
Jo|in  Sandeil,  Hatton  Garden,  Attorneys  at  Law  and 
^ollcitnrs;  so  l^r  as  regards  William  James  Holt.  Nuv.2i. 

Harvey,  Daniel  Whittle,  and  Frederic  Yates.  Great  George 
Street,  W  eat  minster,  Attorneya  aod  Solicitors.   Nov  2A. 

Wilson.  Thom.u,  and  John  Curtb,  Montagu  Street,  Port- 
man  Square,  and  Gray's  Inn  !*qiiare,  Attorneya  and 
Solicitors.  John  Cartie,  46,  Seymour  ^Street,  Portman 
Square.    Nov.  25. 

Conirort,  Michael,  and  Marshall  Turner,  Rochford,  Eaa«3C» 
Attorneya  anti  SoUciton.    hot.  29. 
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1 — '*  Quod  nugis  ad  Nos 

PtertiQet,  et  nescire  malum  est,  agitamus. 


HORAT. 


THE  PROSPECTS  OF  THE  PRO- 
FESSION. 


Tbb  new  Ministry  being  now  settled,  it 
may  not  be  uninteresting  to  our  readers 
very  briefly  to  inquire  in  what  respect  the 
state  and  prospects  of  our  Profession  are 
altered.  With  their  policy  or  politics  in  any 
other  matters  but  tiiose  which  concern  us, 
we  have  nothing  to  do ;  but  to  this  extent 
they  are  most  material  to  us. 

We  conceive,  then,  that  at  any  rate  we 
•re  better  oflF  ^an  we  were  under  Lord 
Brou^iam*s  administration.  Any  violent 
diange  of  the  existing  state  of  the  profes- 
sion, if  it  be  proposed  at  all,  will  come  not 
from  its  head,  but  from  without.  We  shall 
have  no  intestine  warfare.  We  shall  be 
tinited  among  ourselves,  and  we  have  no 
fear  of  the  result.  But  at  the  same  time 
that  we  deprecate  any  sudden  or  sweeping 
changes,  we  are  perfectly  ready  to  admit 
the  pn^riety  of  all  gradual  and  judicious 
refonhs  in  the  law ;  and  we  natuzally  turn 
to  the  three  great  measures  of  law  reform 
now 'before  3ie  public,  with  the  wish  to 
consider  the  position  in  which  they  now 
stand. 

And  first,  as  to  the  General  Registry 
question.  We  conceive  that  there  cannot 
be  a  doubt  that  the  supporters  of  this  mea- 
sore  are  losing  ground.  Their  numbers 
have  grown  less  on  every  division  on  the 
hill,  and  the  evils  of  the  plan  have  become 
more  apparent  the  more  the  subject  has 
been  discussed.  It  will  probably  be  brought 
before  the  new  Parliament;  but  we  have 
little  doubt  that  it  will  be  as  distasteful  to 
it  as  it  was  to  the  old  one ;  and  we  see 
that  Mr.   Brougham,   who  has  stood  its 
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friend  on  several  occasions,  will  not  be 
able  to  render  it  his  assistance  in  the  new 
Parliament,  as  he  has  declined  to  stand 
again  for  Southwark.  It  may  be  that  a 
measure  which  should  be  confined  to  the 
registration  of  all  assignments  .of  rever- 
sionary interests,  would  be  advantageous, 
and  remedy  the  great  practical  hardships 
now  affecting  that  species  of  property.  It 
is  strange  that  the  General  Registry  Bill 
left  them  untouched,  as  it  did  not  extend  to 
personal  property,  although,  unquestion- 
ably, more  frauds  are  committed  in  dealing 
witii  this,  than  with  the  conveyance  of  real 
property. 

The  bill  for  the  Abolition  of  Imprison- 
ment for  Debt  will,  we  suppose,  be  pressed 
on ;  but,  in  its  present  shape,  we  trust  with 
no   success.     Ttas  is  a  subject  not  free 
from  great  doubt.     The  grievance  of  the- 
present  system,    however,    so    frequently 
mentioned  by  declaimers  and  novel  writers, 
that  any  man  may  be  arrested  on  the  affi- 
davit of  another,  true  or  false,  is  unques- 
tionably a  great  one ;  but  it  must  accom- 
pany every  system,  until  the  nature  of  man 
can    be   altered.     Human  testimony  and 
oaths  must  be  relied  on  to  a  certain  extent, 
or  justice  could  not  be  administered.     A 
man  may  be  unjustly  arrested  on  the  false 
oath  of  another ;  a  man  may  also  be  tried, 
convicted,  and  executed  on  the  false  oath 
of  another;  justice  is  equally  perverted  in 
each  case,  but  there  can  be  no  remedy.   We 
know  that,  as  a  general  rule,  very  few  ma- 
licious or  felse  affidavits  of  debt  are  actually 
made ;  and  we  cannot  legislate  for  excep- 
tions to  this  rule.     It  remains,  however,  to 
be  considered,  whether  there  should  not  be 
some  modification  of  the  present  system. 
Some  have  thought  that,  except  in  cases 
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whero  there  is  good  reason  to  guppoae  that 
^e  debtor  intends  to  abscond.  \?hen  an  ap- 
plication might  be  made  to  a  Judge  to 
issue  iomiediate  process  against  his  person, 
a  week's  notice  should  be  given  before  the 
arrest  should  be  permitted.  We  confess  we 
are  inclined  to  doubt  tlie  propriety  even  of 
this  alteration. 

The  importance,  however,  of  these  two 
measures,  considerable  as  it  is,  sinks  into 
the  shade,  in  comparison  with  the  Local 
Courts  scheme.  It  will,  we  suppose,  now 
be  endeavoured  to  be  forced  on  by  its 
Originator,  and  no  doubt  will  be  supported 
by  a  certain  party  in  both  Houses  of  Parlia- 
ment. To  this  plan  we  must  ever  be 
opposed.  We  have  shewn,  we  trust,  over 
and  over  again,  that  its  consequences  would 
be  most  ruinous  to  the  best  interests  of  the 
country, — nevertheless  it  appears  to  us  that 
a  measure  might  be  introduced  which,  em- 
bracing the  few  advantages  proposed  by  the 
Local  Courts  Bill,  would  avoid  its  evils.  In 
connection  with  Corporation  Reform,  we 
are  certainly  friendly  to  the  appointment  of 
a  competent  Recorder  in  all  the  great 
towns  of  the  country,  who  should  be  ti  bar- 
rister of  a  certain  standing,  and  who  might 
disjpose  of  all  the  minor  civil  and  criminal 
business  within  his  jurisdiction.  A  plan  of 
this  nature,  we  think,  would  remedy  all  the 
real  grievances  of  the  public  in  this  respect, 
and  would  leave  untouched  the  existing 
frame- work  of  our  laws. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  XVI. 


TBB  ACT  TO  INVX8T  COM  PA  NIBS  WITH  NE- 
CBSSAKT  POWBfcS,  AKD  FOB  TBB  SBCUBITT 
OF  THBXB  CBBDITORS. 

4  &  5  W.  4.  c.  94. 

Bt  the  6  G.  4,  c.  91,  the  King  was  em- 
powered, in  any  charter  of  incorporation  of 
any  company,  to  declare  that  the  members 
of  such  corporation  should  be  individually 
liable  for  the  debts  and  engagements  of  the 
corporation  to  such  extent  as  should  be 
declared  by  such  charter,  and  its  members 
should  be  liable  accordingly.  This  pro- 
vision, however,  extended  only  to  com- 
panies and  associations  incorporated  by 
royal  charter;  but  in  many  cases  it  has  been 
considered  that  it  may  be  convenient  to 


grant  some  of  the  privileges  incident  to 
corporations  created  by  royal  charter  to 
companies  and  associations  furmed  for  trad- 
ing, charitable,  literary,  and  other  miscel- 
laneous purposes.  By  the  present  act, 
therefore,  the  King  is  empowered  by  let- 
ters patent  to  be  from  time  to  time  for  that 
purpose  issued  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, or  in  Scotland  under  the  Seal  ap- 
pointed by  the  Articles  of  Union  to  be 
used,  and  instead  of  the  Great  Seal  thereof, 
to  grant  to  any  company  or  body  of  per- 
sons associated  together  for  any  trading, 
charitable,  hterary,  or  other  purposes,  and 
to  the  heirs,  executors,  administrators,  and 
assigns  of  any  such  persons,  although  not 
incorporated  by  such  letters  patent,  any 
privilege  or  privileges  which,  according  to 
the  rules  of  the  common  law,  or  in  pur- 
suance of  the  said  recited  act,  it  would  be 
competent  to  the  King,  his  heirs  and  suc- 
cessors, to  grant  to  any  such  company  or 
body  of  persons  in  and  by  any  charter  of 
incorporation,  and  especially  the  before- 
mentioned  privilege  of  maintaining  and  de- 
fending actions,  suits,  prosecutions,  and 
other  proceedings,  both  at  law  and  in 
equity,  in  the  name  or  names  of  any  one  or 
more  of  the  principal  officers  for  the  time 
being  of  any  such  associations  respectively, 
which  privileges  shall  be  granted  in  and  by 
such  letters  patent,  in  such  manner  and 
form,  and  upon  such  conditions  for  the  pre- 
vention of  abuses  in  the  management  of  the 
affairs  of  any  such  associations,  and  for  the 
security  of  the  rights  and  interests  of  their 
creditors,  and  for  the  protection  of  the  pub- 
lic at  large,  ^  the  King  shall  by  any  such 
letters  patent  as  aforesaid  see  fit  from  time 
to  time  to  prescribe  and  impose ;  and  any 
letters  patent  which  shall  be  so  granted  and 
issued  as  aforesaid  shall,  to  the  extent  of  the 
privileges  thereby  granted,  and  subject  to 
the  conditions  to  be  thereby  imposed,  be  as 
valid  and  effectual  in  the  law  as  if  such  pri- 
vileges were  granted  and  such  conditions 
were  imposed  by  any  act  passed  for  grant- 
ing and  imposing  the  same:  Provided  al- 
ways, that  in  all  cases  where  such  letters 
patent  shall  be  granted  to  any  such  com- 
pany or  body  of  persons,  it  shall  and  may 
be  lawful,  in  all  suits  or  proceedings  in 
equity  commenced  or  instituted  against  the 
principal  officer  or  officers  of  such  company 
or  body  of  persons,  to  join,  for  the  purpose 
of  discovery,  in  such  suits  or  proceedings, 
any  member  or  members  of  such  company 
as  the  nominal  defendant  or  defendants  for 
or  on  behalf  of  such  company  or  body  of 
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penoiM,  BUbject  to  the  payment  by  the 
pkmtifis  of  such  costs  as  the  Court  in  which 
such  proceedings  may  be  had  shall  in  that 
behalf  order  or  direct:  Provided  always, 
that  nothing  in  this  act  contained  shall  en- 
able the  King  to  grant  to  any  company  or 
body  of  persons  any  privilege  under  this 
act  until  after  notice  in  the  Gazette  shall 
have  been  given  three  months  that  it  is  in- 
tended to  grant  such  privilege  or  privileges. 

(M) 

And  to  the  end  that  the  issuing  of  such 
letters  patent,  and  the  name  or  names  of 
the  principal  officer  or  officers  for  the  time 
being  of  the  several  associations  thereby 
constituted,  may  be  made  known  to  the 
pQbHc,  be  it  enacted,  that  an  entry  of  the 
grant  of  such  letters  patent,  and  of  the 
name  or  names  of  the  principal  officer  or 
officers  therein  designated,  or  who  may 
from  time  to  time  be  appointed  by  virtue  of 
tiie  powers  for  that  purpose  contained  in 
such  letters  patent,  shall  be  made  in  a  book 
to  be  kept  for  that  purpose  in  the  office  of 
the  Clerk  of  the  Patents,  and  that  the  same 
shall  be  open  for  inspection  at  all  reasonable 
times,  by  any  person  requiring  the  same,  on 
payment  of  a  fee  of  one  shilling  only ;  and 
Norther,  that  a  sufficient  notice  or  memo- 
random  of  such  letters  patent,  together  with 
the  name  or  names  of  such  principal  officer 
or  officers,  be  advertised  in  the  London 
Gazette  within  one  calendar  month  from 
the  date  of  such  letters  patent,  and  also  in 
aome  one  newspaper  published  or  circulat- 
ing in  the  coun^  or  place  where  the  meet- 
ings of  any  such  association  shall  be  usually 
held;  and  also,  that  upon  the  death,  or 
change  from  any  other  cause  whatever,  of 
any  such  principal  officer  or  officers,  notice 
thereof^  and  of  the  name  or  names  of  the 
person  or  persons  succeeding  him  or  them, 
f^»Sl  in  Hke  manner  be  recorded  in  the 
office  of  the  Cleric  of  the  Patents,  and  adver- 
tised in  the  London  Grazette  and  in  some 
one  newspaper  as  aforesaid ;  and  the  officer 
or  officers  so  from  time  to  time  recorded 
and  advertised  shall,  for  all  intents  and 
purposes,  be  held  and  considered  as  the 
party  or  parties  entitled  to  sue  and  to  be 
wed  on  behalf  of  his  or  their  respective 
associations,  within  the  meaning  of  this 
act,  and  of  any  patent  or  patents  to  be 
from  time  to  time  granted  by  virtue  there- 
rf.  (S  2.) 

That  any  decree,  judgment,  order,  or 
ffiterlocntor  made  or  pronounced  in  any  ac- 
tion, «mt,  tft  proceeding  in  any-  Court  of 
Uw  or  Equity  against  any  officer  of  any 
such  company^  body^  or  association  named 


as  aforesaid,  shall  have  the  like  effect  and 
operation  upon  and  against  the  property, 
funds,  and  effects  of  such  company,  body, 
or  association,  and  upon  and  against  the 
persons  and  property  of  every  and  any 
member  thereof,  as  if  such  company,  body, 
or  association,  and  such  member  or  mem- 
bers thereof,  had  been  a  party  or  parties  to 
such  action,  suit,  or  procee^ng,  and  as  if 
such  decree,  judgment,  order,  or  interlocu- 
tor had  been  pronounced  against  such  com- 
pany, body,  or  association,  or  against  every 
or  any  such  member  or  members  thereof;  ^ 
provided  that  no  diligence  or  execution 
shall  pass  or  be  issued  thereon  without 
leave  first  granted  in  open  Court  by  the 
Court  in  which  such  decree,  judgment, 
order,  or  interlocutor  was  made  or  pro- 
nounced, and  which  motion  shall  be  made 
on  notice  to  the  person  or  persons  sought 
to  be  chained,  nor  after  the  expiration  of 
three  years  next  after  snch  person  or  per- 
sons shall  have  ceased  to  be  a  member  of 
such  company,  body,  or  association.  (§3.) 

Provided  always,  that  the  principal  officer 
or  officers  for  the  time  being  of  such  com- 
pany or  body  of  persons  to  whom  such  let* 
ters  patent  shall  be  granted  shall,  in  the 
first  week  of  the  month  of  June  and  in  the 
first  week  of  the  month  of  December  in 
each  year  during  the  continuance  of  such 
letters  patent,  cause  a  true  list  of  the  names 
of  all  the  then  existing  members  of  such 
company  or  body  of  persons,  with  their  res- 
pective places  of  abode  and  description,  to 
be  filed  With  the  Clerk  of  the  Patents,  and 
that  the  same  shall  be  open  for  inspection 
at  all  reasonable  times  by  any  person  re- 
quiring the  same.  (§4.) 

Provided  always,  that  nothing  in  this 
act  contained  shall  authorize  or  be  con- 
strued to  authorize  the  grant  to  any  com- 
pany or  body  of  persons  of  any  privilege  in 
derogation  of  any  exclusive  privileges  now 
enjoyed  by  any  company  or  corporation 
under  any  act  or  acts  of  parliament.  (§  5 .) 


SUGGESTIONS  FOR  THE  IMPROVE- 
MENT OF  THE  LAW. 

No.  II. 

GRAND  JURIES. — MAI«ICIOU8    PROSECUTIONS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
I  perfectly  accord  with  a  correspondeat  in  a 
late  number  of  your  work  (p.  102),  in  the  pro- 
priety of  your  setting  apart  a  portion  of  your , 
pages  for  suggestions  of  alterations  in  tho 
law :  and  I  avau  myself  of  his  hint,  by  offering 
03 
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you  a  remark  or  two  on  a  subject  of  some  im- 
portance. 

Your  legal  readers  cannot  fail  to  have  ob 
served  the  frequent  gross  abuse  which  is  made 
of  the  power  of  the  crown  hi  prosecutions  for 
conspiracies,  and  other  similar  prosecutions, 
which  are  instituted  by  individuals  apparently 
with  no  better  motive  than  to  gratify  their 
spleen  or  maUre  against  persons  who  may  have 
been  obnoxious  to  them,  unless  they  are  ac- 
tuated by  a  baser  motive,  which  I  believe  is  not 
unfrequently  the  case, — of  extorting  money 
from  such  persons. 

These  proceedings  are  often  instituted  at  a 
comparatively  trifling  expence  to  the  prose- 
cutor, who  has  merely  to  go  before  the  grand 
jury  with  his  bill,  and  by  a  subtle  or  highly 
varnished  statement,  calculated  to  impress 
their  minds  with  an  unfavourable  view  of  the 
conduct  of  the  parties  charged ;  and  it  rarely 
occurs,  that  with  such  materials  a  true  bill  is 
not  found,  although  in  the  sequel  there  is  not 
the  least  pretension  for  the  measure. 

Another  excessive  grievance  not  ^  unfre- 
quently arises  in  indictments  for  conspiracies, 
mm  persons  not  in  the  slightest  degree  im- 
plicated in  the  transactions  complained  of, 
oeing  thrust  into  the  bill  from  the  simple  cir- 
cumstance of  their  having  been  casually  pre- 
sent  on  some  occasion ;  such,  for  instance,  as 
being  mere  witnesses  to  a  will  in  which  they 
are  not  interested;  and  thus  forced  to  undergo 
not  only  all  the  odium,  but  to  endure  the  coxts 
of  the  proceedings,  the  prosecution  evidently 
having  no  other  intention  than  that  of  exclud- 
ing the  individual  so  charged  from  becoming  a 
witness  on  behalf  of  those  more  materially  af- 
fected.  It  rarely  occurs,  that  grand  juries 
weigh  the  evidence  with  sufficient  nicety  and 
attention  to  distinguish  who  is  oris  not  affected 
bv  it ;  and  I  have  known  instances  where  true 
bills  have  been  found  against  such  innocent 
parties,  because  they  have  been  told  by  the 
prosecutor  that  a  true  bill  must  be  found 
against  •  the  whole,  and  that  it  was  necessary 
that  they  should  be  included. 

It  has  been  recently  my  lot  to  be  called  upon 
as  a  witness  in  two  cases  of  prosecution  for 
conspiracy  decidedly  of  this  class,  which  had 
no  connection  with  each  other,  and  the  parties 
entirely  different.  In  both  these  indictments 
several  professional  gentlemen  of  high  charac- 
ter and  reputation,  one  medical  and  the  others 
in  the  law,  were  charged  in  the  mode  I  have 
described ;  and  in  neither  case  did  the  prose- 
cutor dare  to  face  the  defendants  when  the 
indictments  were  called  on  for  trial,  either  to 
open  his  case  or  produce  a  single  witness,  and 
the  defendants  were,  of  course,  instantly  ac- 
i^uitted. 

Now  I  have  the  strongest  assurance  in  both 
these  cases,  from  the  high  moral  characters  of 
the  parties  charged,  that  there  was  not  a  tittle 
of  evidence  to  impugn  them  in  the  transactions, 
much  less  to  convict  them ;  and  indeed  it  was 
distinctly  avowed  by  the  counsel  for  the  prose- 
cutions, that  they  had  no  evidence  tu  support 
the  indictment,  and  that  they  were  instituted 
^vkhout  the  advice  of  counsel;  and  yet  one  of  i 


the  defendants  was  dragged  from  his  home 
form  the  purpose  of  attending  to  the  trial,  and 
compelled  to  bring  witnesses  to  speak  as  well 
to  the  facts  as  to  character,  a  distance  of  two 
hundred  miles,  and  at  a  cost  which  could  not 
be  less  than  500/.,  besides  having  his  repute 
tion  sullied  by  a  bill  of  this  nature  pending  over 
him. 

Surely  there  should  be  some  method  by 
which  a  grievance  of  this  alarming  nature  is  to 
be  remedied :  and  I  will  merely  throw  out  a 
hint  or  two  on  that  subject,  in  the  hope  that 
some  of  your  more  practised  and  intelligent 
readers  may  be  able  either  to  confirm  my 
opinion,  or  suggest  a  better  remedy. 

As  this  is  a  proceeding  frequently  under- 
taken  without  the  knowledge  of  the  parties 
charged,  would  there  be  any  impropriety  ia 
arming  the  grand  jury  with  the  controiuing 
power  of  a  barrister  as  chairman,  to  regulate 
their  proceedings,  or  of  arming  them  with 
the  means  (to  be  exercised  at  their  discretion) 
of  sending  the  case,  for  more  minute  and 
searching  inquiry,  before  two  ma^trates ;  or, 
at  any  rate,  of  requiring  recognizances  to  be 
entered  into  by  the  prosecutor,  with  two  saffi- 
cient  securities,  in  a  suitable  penalty,  to  indem- 
nify the  defendants  from  costs  in  case  of 
failure,  or  that  they  should  have  power  to 
adjourn  the  case  and  issue  a  notice  or  summons 
to  the  parties  charged,  with  a  view,  by  obtain- 
ing their  presence,  of  acquiring  more  accurate 
information  on  the  subject,  and  the  real  na- 
ture of  the  case,  by  the  examination  of  other 
witnesses  on  their  behalf? 

Some  remedial  measure  of  this  sort  would 
no  doubt  cause  many  of  such  bills  to  be  cut 
short  in  their  progress,  and  the  matters  to  be 
disposed  of  without  the  necessity  of  a  trial, 
whereby  the  characters  of  individuals  might 
be  screened  from  unmerited  ignominy,  as 
well  as  their  pockets  from  enormous  expence. 

Should  such  methods  of  dealing  with  Uie 
case  be  deemed  objectionable,  it  has  occurred 
to  me  that  a  power  might,  at  any  rate,  with 
great  safety  and  propriety,  be  vested  by  law  in 
the  judges  who  preside  at  the  trial,  of  certify- 
ing, so  as  to  fix  the  prosecutor  with  costs,  to 
be  paid  to  the  defendants  in  all  cases  in  which 
the  prosecution  is  abandoned  by  the  record 
being  withdrawn,  or  by  the  non-appearance  of 
the  prosecutor  or  his  witnesses ;  or  when  the 
case  fails,  and  the  defendants  are  acquitted,  by 
irrelevant  or  inefficient  testimony ;  or  when 
the  judge  shall  be  of  opinion  that  the  power  of 
the  crown  has  been  abused  for  maleTolent 
purposes. 

This  could  not  fail  to  operate  as  a  great 
check  on  prosecutions  of  this  description,  and 
to  be  a  safeguard  to  defendants. 

I  am  aware  that  it  may  be  urged  that  the 
parties  aggrieved  have  a  remedy  by  an  action 
for  a  mahcious  prosecution;  but  this  mode  of 
obtaining  redress  is  clearly  objectionable  in 
two  points  of  view :  first,  on  the  ground  of 
the  additional  expence  which  it  entails  on  the 
already  aggrieved  party,  who  would  in  most 
cases  have  to  contend  against  men  of  no  sub- 
stance; and  secondly,  the  necessity  which  it 


Sugyeithnifor  the  Improvement  of  the  Law.— On  the  Uniformity  of  Procese  Act.     197 


involves,  of  his  exposing*  every  circumstance 
connected  with  the  original  prosecution^  in 
order  to  clear  his  character,  ooth  of  which, 
instead  of  remedying,  would  only  tend  there- 
fore to  augment  the  evil. 

¥Qulst  observing  on  the  conduct  of  grand 
juries,  I  would  also  heg  to  suggest  the  pro- 
priety of  a  printed  address  being  delivered  to 
them,  declaratory  of  the  general  rules  and 
principles  which  should  regulate  their  conduct 
m  respect  to  bills  in  general,  and  of  the  autho- 
rity and  power  which  they  possess  and  ought  to 
exercise  in  the  matters  referred  to  them.  I 
mean  the  mun  and  cardinal  points  of  their 
duty,  which  I  fear,  from  the  verbal  charge  of 
the  judge,  are  but  imperfectly  impressed  on 
their  minds  and  but  little  understood,  and, 
indeed,  rarely  ar«  delivered  with  that  copious- 
ness which  is  necessary,  particularly  to  those 
who  are  initiated  into  the  duty  ana  not  well 
acauainted  mth  its  routine. 

1  have  been  led  to  this  observation  from  a 
recent  remark  of  one  of  the  learned  judges  on 
the  singular  conduct  of  a  Middlesex  Grand 
Jury  in  ignoring  two  bills,  in  which  subsequent 
conrictions  were  obtained  at  the  Old  Bailey, 
for  manslaughter,  on  the  Coroner's  inouisi- 
tiona.  Surely  the  grand  jury  must  have  been 
grossly  ignorant  of  their  duty,  or  inattentive 
in  the  execution  of  it,  as  it  could  not  have 
escaped  their  knowledge,  had  the  questions 
heen  put  to  the  witnesses  called  before  them, 
that  the  Coroner's  juries  had,  after  one,  if  not 
two  days'  minute  investigation,  determined 
the  question  which  they  had  assembled  to  dis- 
cuss, namely,  that  the  parties  were  already 
doomed  by  law,  under  the  inquisitions,  to  un 
dergo  the  ulterior  trials,  from  which,  by  a 
erode  and  hasty  inquiry,  they  had  vainly  de- 
rided on  emancipating  them.  —Surely  there  is 
some  master-head  wanting  in  this  establish- 
ment, or  some  deficiency  in  its  organization, 
and  it  is  high  time  that  it  should  be  reformed. 

The  Commissioners,  in  their  Report  on  the 
Criminal  Law,  having  expressed  as  their 
opinion  that  these  inquiries  of  the  grand  jury 
may  safely  be  dispensed  with,  where  the  Coro- 
ner's inqueat  has  been  duly  held,  it  is  hoped 
that  the  aay  is  not  far  distant  when  some  legis- 
Istive  measure  will  be  framed  on  the  subject, 
whereby  the  machinery  of  the  indictment,  as 
a  protection  against  acquittal  from  informality 
under  the  inquisition,  may  still  be  preserved, 
without  the  necessity  of  a  double  inquiry  into 
the  merits  of  the  case,  previously  to  the  final 
trial  at  the  assize.  It  would  not  only  effect  a 
great  saring  of  expence,  which  is  defrayed  out 
of  the  county  rate,  but  the  valuable  time  of 
witnesses  also ;  many  of  whom  are  no  doubt 
deterred  from  prosecuting  cases,  from  the 
fearful  ordeal  which  they  have  to  encounter  of 
attending  these  investigations  of  the  case  be- 
fore juries,  independently  of  examination  and 
inquiries  before  the  magistrates,  which,  if  the 
Coroner  discharges  his  duty,  may  be  dispensed 
with,  as  well  as  the  interlocutory  proceeding  of 
the  grand  jury. 

W.B. 


CONSTRUCTION  OF  THE  UNIFOR- 
MITY OF  PROCESS  ACT. 
No.  II. 


DI8TBINQA8. 

The  subject  of  our  present  article  will  be 
the  decisions  pronounced  by  the  Courts  with 
respect  to  tlie  writ  of  distringas. 

As  a  general  rule,  in  order  to  obtain  this 
writ,  the  affidavit  on  which  the  application 
is  founded,  must  state  that  there  have  been 
at  least  three  attempts  made  to  serve  the 
defendant  with  the  writ  of  summons,  by. 
calling  at  his  place  of  abode,  if  he  has  one. 
(See  Bowling's  Practice,  p.  56.)  It  is  suf- 
ficient that  the  calls  should  be  made  in  the 
same  day,  if  it  appears  to  the  Court  that  the 
defendant  is  purposely  keeping  out  of  the 
way,  (White  v.  Western,  2  Dowl.  Prac.  Cas. 
451 ;  7  L.  O.  701,  S.  C.)  ;  and  the  calls 
need  not  all  be  made  by  the  same  person 
{Smith  V.  Good,  2  Dowl.  Prac.  Cas.  398). 
The  service  cannot,  however,  be  effected  at 
the  office  of  the  defendant's  employer 
{Thomas  \,  Thomas,  2  M.  &  Scott,  730). 
The  deponent  should  at  each  of  the  first 
two  calls  state  the  nature  of  his  business, 
and  make  an  appointment  for  each  of  the 
two  last,  to  see  the  defendant  {Coett  v. 
Willis,  5  L.  O.  144;  Johnson  v.  Rouse, 
1  C.  &  Mee.  26  ;  3  Tyr.  161 ;  1  Dowl.Prac. 
Cas.  641,  S.  C.  J  Atkins  v.  Lowther,  5  L. 
O.  144 ;  Simpson  v.  Lord  Graves,  2  Dowl. 
P.  C.  10  ;  6L.0.  45,  S.  C).  At  the  last 
call,  which  must  be  at  least  eight  days  be- 
fore application  is  made  to  the  Court,  a  copy 
should  be  left  at  the  defendant's  place  of 
abode  (Smith  v.  James,  5  L.  O.  143;  Brian 
y.Stretton,  1  C.  &  M.  74;,  3  Tyr.  163; 
1  Dowl.  Prac.  Cas.  642,  S.  C. ;  Atkins  v. 
Lowther,  5  L.  O.  144  ;  Coet  v.  Willis,  lb. ; 
Street  v.  Lord  Alvanley,  1  C.  &  M.  27 ; 
3  Tyr.  1 62  ;  1  Dowl.  Prac.  Cas.  638,  S.  C. ; 
Hill V. Mould,  3Tyr.  1 62 ;  2 Dowl. Prac.  Cas. 
10,  S.C.)  It  should  also  appear  what  answers 
were  given  at  the  time  of  the  calls  being  made. 
The  affidavit  must  shew  such  circumstances 
as  will  fairly  authorize  the  Court  to  conclude 
that  the  defendant  is  at  home  or  in  the  neigh- 
bourhood^  or  keeping  out  of  the  way  to 
avoid  being  served.  (Anon.  1  Dowl.  Prac. 
Cas.  513  ;  5  L.  O.  63,  S.  C.  Johnson  v. 
Rouse,  1  G.  &  M.  26;  3  Tyr.  161;  I 
Dowl.  Prac.  Cas.  641 ;  S.  C,  and  the  above 
cited  cases.  Waddington  v.  Palmer,  2  Dowl. 
Prac.  Cas.  7 ;  6  L.  O.  444,  S.  C. ;  PHce 
V.  Bower,  2  Dowl.  Prac.  Cas.  1 ;  6  L.  O. 
445,  S.  C.  :  Baker  v.  Myers,  Dowling's 
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Fractico,  p.  56;  Smith  v.  Hill,  2  Dowl. 
Frac.  Gas.  225.) 

'  Although  the  affidavit  should  state  that 
a  copy  was  left  at  the  third  call,  the  Court 
of  Exchequer  would  not  set  aside  a  distrin^ 
gas  on  the  ground  of  such  averment  not 
being  contained  in  the  affidavit  on  which 
the  application  for  the  writ  was  founded. 
(Smith  V.  Macdonald,  1  Dowl,  Prac.  Cas. 
688.) 

Where  it  was  sworn  that  a  defendant 
bad  gone  abroad  to  avoid  his  creditors,  and 
left  servants  at  his  house,  the  Court  allowed 
the  plaintiff  to  take  a  distringas,  the  affida- 
vit having  the  usual  requisites,  and  the  ser- 
vice having  been  effected  at  the  residence. 
{Moone  v.  Thynne,  3  Dowl.  Prac.  Cas.  153.) 

These  decisions  have  been  pronounced 
in  those  cases  where  the  residence  of  the 
defendant  is  known. 

Where  his  residence  is  unknown,  it  should 
De  shewn  what  efforts  have  been  made  per- 
sonally to  serve  the  writ  of  summons  ^  and 
it  must  also  appear  that  the  defendant  keeps 
out  of  the  way  to  avoid  being  served.  If 
he  is  abroad,  a  distringas  may  be  obtained 
either  to  compel  his  appearance,  or  for  the 
purpose  of  proceeding  to  outlawry,  but  not 
in  tiie  alternative.  (Fraser  v.  Case,  1  Dowl. 
Prac.  Cas.  725.)  If  it  is  sought  to  outlaw 
the  defendant,  it  mupt  be  shewn  that  he 
went  abroad  for  the  purpose  of  avoiding 
his  creditors.  {Simpson  v.  Lord  Greaves, 
2  Dowl.  Prac.  Cas.  10 ;    6  L.  O.  45,  S.  C.) 

A  distringas  however,  in  order  to  proceed 
to  outlawry,  may  be  grantable  under  cir- 
cumstances which  would  not  entitle  the 
plaintiff  to  a  distringas  to  compel  an  appear- 
ance. (Jones  V.  Price,  2  Dowl.  Prac.  Cas. 
42.) 

When  the  writ  of  distringas  is  in  the 
hands  of  the  sheriff,  he  must  distrain  to  the 
amount  of  forty  shillings ;  but  if  there  is 
not  property  to  that  amount,  he  must  take 
whatever  there  is ;  and  on  his  return,  stat- 
ing the  amount  of  the  levy,  the  plaintiff 
w^  be  entitled  to  enter  an  appearance  for 
the  defendant.  (Jones  v.  Dyer,  2  Dowl.  Prac. 
Cas.  445.)  Where  the  Sheriff  actually  le- 
vies,  and  makes  his  return  accordingly,  the 
plaintiff  may,  in  case  of  the  defendant  not 
appearing,  enter  an  appearance  for  him  with- 
out the  leave  of  the  Court,  on  affidavit  of 
the  due  execution  of  the  writ.  Johnson  v. 
Smealy,  1  Do^l-  Prac.  Cas.  526.  Where 
the  Sheriff  has  not  been  able  to  execute 
the  distringas,  and  make  the  return  of  non 
est  inventus  and  nulla  bona,  the  Court  will 
not  grant  leave  to  enter  an  appearance  for 
the  de^ndant,  unless  it  is  shewn  by  affida- 


vit that  every  means  to  find  him  or  give 
him  notice  have  been  tried.  {Sammier^ 
son  V.  Bowen,  2  Dowl.  P^ac.  Cas.  838  ; 
Balgay  v.  Gardner,  2  Dowl,  Prac.  Cas.  52  ; 
Scarborough  v.  Evans,  lb.  p.  9.)  Where  the 
defendant  resides  in  ready-furnished  \odg^ 
ings,  the  Court  will  not  allow  an  appearance 
to  be  entered  for  him  upon  a  return  of  nulla 
bona  and  non  est  inventus,  unless  it  is  sworn 
that  the  defendant  has  no  goods  on  which 
the  Sheriff  can  levy  (Cornish  v.  King,  2 
Dowl  Prac.  Cas.  18).  The  Sheriff's  re- 
turn, however,  of  non  est  inventus  and  nulla 
bona  is  not  of  itself  sufficient  to  entitle  the 
plaintiff  to  enter  an  appearance  for  the  de* 
fendant ;  and  the  Court  cannot  take  nodoe 
of  hearsay  statements  as  to  the  efforts  made 
for  the  execution  of  the  writ.  (Daniels  v- 
Varity,  3  Dowl.  Prac.  Cas.  26.)  Where, 
however,  three  attempts  were  made  to  serve 
a  distringas,  but  which  attempts  were  ren- 
dered ineffectual  by  the  conduct  of  the  de*. 
fendant's  agents,  the  Court,  on  an  affidavit 
of  the  circumstances,  allowed  the  plaintiff 
to  enter  an  appearance  for  the  defendant. 
(Tringy, Gooding,  2  Dowl.  Prac.  Cas.  162.) 

With  respect  to  irregularities  in  this 
writ,  it  was  held  in  the  case  of  Tyser  v. 
Bryan,  2  Dowl.  Prac.  Cas.  640»  that  it  wa» 
not  a  sufficient  ground  for  setting  aside 
the  writ  for  irregularity,  that  in  the  copy  of 
the  writ  of  summons  which  had  been  leftT 
with  the  defendant,  he  was  described  as 
**  Andrew  Bryon,"  instead  of  "  Andrews 
Bryan"  Where  there  is  a  defect  in  the  in- 
dorsement on  the  writ,  and  a  variance  from 
the  summons ;  and  it  was  sought,  on  thoM 
grounds,  to  set  aside  the  service  of  the  dt9- 
tringas,  the  Court  held,  that  after  eighteen 
days  had  been  allowed  to  elapse  since  the 
execution  of  the  writ,  the  application  was 
too  late.  (IVright  v.  Warren,  2  Dowl  Prac. 
Cas.  724.) 

With  respect  to  this  writ  it  is  to  be  oh- 
served,  that  by  2  Reg.  Gen.  H.  T.,  2  W.  4, 
extended  by  5  Eeg.  Gen.,  M.  T.,  3  W.  4, 
it  is  required  that  on  the  copy  of  the  writ 
of  distringas,  as  well  as  on  all  the  other 
writs  provided  by  the  Uniformity  of  Process 
Act,  the  amount  of  debt  and  costs  claimed 
by  the  plaintiff  shall  be  indorsed.  In  the 
form  of  indorsement  attached  to  the  rule 
there  are  these  words  :  "  And  if  the  amount 
thereof  be  paid  to  the  plaintiff  or  his  at- 
torney within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed." 
When  a  plaintiff  issued  a  writ  of  Ofiias,  it 
frequently  happened,  that  as  the  word  **  ser- 
vice" seemed  inconsistent  with  the  [process 
sued  out,  he  introduced  the  word  "  execu- 
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ticm"  instead  of  "  Bervice."  This  being  a 
tiereliction  of  the  form  given  by  the  Rule, 
«everal  Judges,  on  application  on  the  part  of 
the  defendant,  directed  the  applicant  to  be 
discharged,  or  the  bail-bond  to  be  delivered 
up  to  be  cancelled.  This  was,  however, 
considered  by  other  Judges  as  too  severe  a 
penalty  on,  the  plaintiff  for  such  a  derelic- 
tion of  practice,  and  therefore,  after  con- 
sultation by  aU  the  Judges,  it  was  deter- 
mined that  the  plaintiff  should  be  at  liberty 
to  amend,  with  a  stay  of  {nroceedings  from 
the  time  of  effecting  the  amendment  for 
four  days,  in  order  that  the  defendant  may 
have  an  opportunity  of  settling  the  action 
uD  payment  of  debt  and  costs.  See  Cooper 
V.  Waller,  3  Dowl.  Prac.  Cas.  167  ;  Shirley 
T,  Jacobs,  lb.  p.  101 ;  Urquhart  v.  Dick, 
Jb.  p.  17.  Now,  as  to  the  writ  of  distrin- 
ga$,  it  may  more  properly  be  said  to  be  ex- 
ecuted than  served  ;  for^e  language  of  the 
writ  is.  in  addressing  the  sheriff,  "  how  you 
shall  execute  this  our  writ,  you  make  known 
to  us  in  o«r  said  Court."  The  form  of  in- 
dor?ement,  however,  must  be  strictly  pur- 
sued. Yet,  Rocordiog  to  the  decisions  in 
the  last  cited  cases,  it  is  presumed  that,  in 
case  of  the  improper  substitution  of  the 
word  •'  execution"  for  the  word  "  service," 
tbe  Courts  would  allow  a  similar  indulgence 
on  tbe  same  terms  as  was  extended  in  the 
case  of  the  writ  of  capias* 


LAW  OF  ATTORNEYS. 
No.  XXV. 

ADMITTANCE. 

Tub  following  case  may  be  of  interest  to  some 
of  our  readers : 

R.  K  Richards  applied  to  the  Court  to  re- 
admk  an  attorney,  who,  in  his  affidavit,  stated 
that  he  had  taken  out  his  certificate  for  many 
Tears,  and  had  been  in  the  habit  of  employing; 
fail  clerk  to  do  so ;  but  that  in  the  last  vear, 
throDgh  an  error  of  the  clerk,  no  certificate 
lad  been  taken  out.  He  further  stated,  that 
he  had  continued  to  practise  until  after  the 
expiration  of  the  time  for  which  the  certificate 
was  granted ;  but  had  not,  until  very  lately, 
been  aware  of  the  omission,  upon  discovering 
which  the  present  application  was  made.  The 
cases  of  m  re  James  fFinter^  MSS.,  and  ex 
p^rie  Lencro/ty  4  B.  &  Aid.  90,  were  cited  as 
anthorities  for  granting  the  rule  applied  for, 
aad  were  read  to  the  Court. 

Denman,  C.  J.— We  will  grant  a  rule  in 
this  case,  upon  payment  of  a  moderate  fine. 

Rule  gianted.  upon  payment  of  40f. — Ea 


REVIEW. 

The  Law  and  Practice  of  Elections  for 
England  and  Wales,  as  altered  by  the  Re' 
form  Acts,  including  the  Practice  on  Elec- 
tion Petitions ;  with  a  copious  Appendir, 
containing  all  the  Statutes  relating  to 
Elections,  Forms  used  in  Elections^  Lists 
of  Boroughs,  with  the  Number  of  Voters, 
8(C.  By  Charles  F.  F.  Wordsworth,  Esq.. 
of  the  Inner  Temple,  Barrister  at  Law. 
Second  edition,  corrected  and  much  en- 
larged. London.  1835:  Maxwell;  S. 
Sweet ;  and  Stevens  &  Sons. 

The  second  edition  of  this  work  has  ap- 
peared very  opportunely  on  the  eve  of  a 
general  election;  and  the  author  having 
availed  himself  of  all  the  decisions  whi<^ 
have  taken  place  since  the  former  publica- 
tion in  1832,  we  think  the  present  edition 
will  be  found  peculiarly  useful.  The  scope 
and  object  of  the  book  will  appear  by  the 
following  brief  analysis  of  its  contents : 

i.  llie  rights  and  duties  of  voters  in 
respect  to  registration  in  counties.  2y,  The 
same  in  cities  and  towns. 

3.  The  duties  of  overseers  in  towns. 
4.  'Ihe  same  in  cities  and  boroughs. 

5.  The  duties  of  clerks  of  the  peace. 
6.  The  duties  of  town  clerks. 

7.  The  duties  of  revising  barristers  in 
counties.  8.  The  same  in  cities  and  bo- 
roughs. 

9.  The  registor  of  voters  when  com- 
pleted. 10.  The  register  of  votcia  for 
London  as  regards  liverymen. 

II.  Persons  eligible  to  vote,  and  who 
must  be  inserted  in  die  lists  for  counties. 
12.  The  same  for  cities  and  towns  being 
counties.  13.  The  same  for  cities,  towns, 
and  boroughs. 

14.  Persons  ineligible  to  vote,  and  who 
therefore  must  be  excluded  from  the  lists. 

15.  The  calling  of  a  new  parliament,  and 
of  the  issuing  of  the  writs. 

16.  Proceedings  previous  to  the  election 
in  counties.  The  same  in  cities  and  towns 
being  counties.  And  in  cities,  boroughs, 
and  towns. 

17.  The  election  in  counties.  18.  The 
election  in  cities  and  towns  being  counties, 
and  in  cities,  towns,  and  boroughs.  The 
same  in  Monmouth  and  contributory  bo- 
roughs in  Wales. 

19.  Persons  disqualified  to  sit  in  parlia* 
ment. 

20.  Lost  votes  on  account  of  ineligibility 
of  candidates,  &c. 

21.  Interference  and  undue  influenoe  in 
elections,  riots,  &c. 
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22.  Bribery  and  treating,  and  agency. 

23.  Returning  officers,  and  their  duties. 

24.  Election  petitions ;  presenting  them, 
recognizances,  appointment  of  committees, 
proceedings  before  the  committee^  wit- 
nesses, evidence,  agency,  the  committees' 
report,  costs,  &c. 

The  Appendix  contains  all  the  Statutes 
relating  to  Elections,  the  forms  used  at 
electioDs,  and  a  table  of  boroughs,  &c. 
shewing  their  population  and  number  of 
voters  respectively. 

In  this  edition  the  author  states  he  has 
again  consulted  most,  if  not  all  the  autho- 
rities, and  the  work  contains  an  additional 
quantity  of  matter,  amounting  to  nearly 
one-third.  To  some  parts  of  the  treatise 
which  more  peculiarly  relate  to  members  of 
the  profession,  we  may  direct  the  attention 
of  our  readers. 

The  Law  relating  to  Election^^ency,  fre- 
quently undertaken  by  solicitors,  is  coUect- 
ed  by  Mr.  Wordsworth  in  the  chapter  on 
Bribery  and  Treating;  but  as  an  agent 
may  be  engaged  either  for  the  general  pur- 
poses of  the  election,  or  for  special  purposes 
only,  it  is  impossible,  he  says,  to  lay  down 
a  rule  by  which  such  a  question  may  be 
tried  ;  and  it  depends  on  a  variety  of  cir- 
cumstances combined  together,  from  whence 
the  Committee,  as  jurors,  form  their  belief. 
The  several  cases  on  the  subject  are  con- 
cisely stated. 

The  duties  of  Clerks  of  the  Peace  on  re- 
ceiving the  list  of  voters  from  the  overseers, 
are  also  clearly  pointed  out,  namely,  as  to 
persons  objected  to,  attending  the  revising 
barrister,  registering  the  corrected  list  of 
voters,  preparing  written  or  printed  copies 
for  sale,  and  also  lists  of  the  polling  dis- 
tricts. So  of  the  Town  Clerks,  as  to  pre- 
paring and  affixing  up  lists  of  freemen,  &c. 

The  late  parliament  having  been  dissolv- 
ed, as  appears  by  the  Oazette  of  Tuesday 
the  30th  Dec.  last,  it  maybe  useful  to  state 
(which  we  do  from  Mr.  "Wordsworth's 
book)  the  time  when  the  several  elections 
must  commence  after  the  receipt  of  the 
new  writs,  which,  it  was  understood,  would 
be  sent  by  the  post  on  the  30th  December. 

As  to  Counties,  the  Sheriff,  within  two 
days  from  the  receipt  of  the  writ,  must 
cause  proclamation  to  be  made  of  a  special 
county  court,  to  be  holden  for  the  purpose 
of  the  election,  not  later  from  the  procla- 
'  mation  than  the  1 6th  day,  nor  sooner  than 
the  10th  day.  The  time  of  proclamation 
must  be  between  eight  o'clock  in  the  fore- 
noon, and  four  in  the  afternoon. 


In  Cities  and  Towns,  being  Cqunties, 
the  election  must  be  holden  within  eight 
days  alter  the  receipt  of  the  writ ;  and  tlvree 
days*  notice  at  least,  exclusive  of  the  day  of 
receiving  the  writ,  must  be  given  of  the 
day  of  election. 

In  Cities,  Boroughs,  and  Towns,  the 
Sheriff,  on  receiving  the  writ, « must  make 
and  deliver  the  precept  to  the  returning 
officer  within  three  days,  and  the  returning 
officer  must  give  four  days'  notice  of  the 
election ;  and  the  election  must  take  place 
within  eight  days  from  the  receipt  of  the 
precept. — There  are  some  exceptions  stated 
by  Mr.  Wordsworth,  in  which  special  no- 
tices are  requisite  to  be  given. 


The  Legal  Almanack,  Remembrancer,   and 
Diary  for  1835. 

Wb  are  not  permitted  to  say  any  thing  in 
commendation  of  this  work,  ^  but  may  state 
its  contents,  and  point  out  its  objects  azkl 
intended  utility.     It  comprises — 

1.  A  List  of  the  Judgen  and  Offieere  of  all 
the  Superior  Courts,  viz. :  Chancery,  Kin^s 
Bench,  Common  Pleas,  Exchequer,  Judicial 
Committee  of  the  Privy  Council,  Admiralty, 
Ecclesiastical,  Bankruptcy,  Central  Criminal, 
and  Insolvent  Debtors  Courts. 

2.  The  Regulations  of  the  Four  innt  of 
Court,  for  the  Admission  of  Students  and 
Calling  to  the  Bar,  and  a  List  of  the  Benchers 
and  Officers  of  each  Inn. 

3.  The  Bar:  shewing?  the  rank  and  pre- 
cedence of  the  several  King's  Counsel  and 
Serjeants,  and  the  order  of  seniority  of  the 
Outer  Bar,  by  giving  the  exact  date  of  the 
Call  of  each  Member,  and  the  Inn  of  Court  to 
which  he  belongs.  The  Metropolitan  Counsel 
are  distinguished  in  a  sei>arate  list  from  the 
Provincial.  The  information  contained  in  this 
part  of  the  work  is  entirely  new,  and  the 
search  has  been  extended  back  to  the  year 
1780,  in  order  to  include  the  name  of  every 
Member  now  living. 

4.  The  Ctrcuiii  of  the  Judges,  and  the 
several  Counsel  attending  each.  We  believe 
that  this  List  comprises  all  the  Gentlemen  who 
have  attended  the  Circuits  within  the  last  few 
years.  The  names  of  those  who  have  been 
absent  for  several  years  have  not  been  given. 

6.  OMcerMofiheHousetfjfParliument. 

6.  The  Incorporaied  Law  Society :  its  Plan 
and  Objects,  Regulations,  and  List  of  Mem- 
bers. 

7.  Certijicated  Pleaders  and  Coneegancere. 

8.  Quarter  Seatem  throughout  England  and 
Wales,  with  reference  to  the  1 1  G.  4,  and  1  W. 
4,  c.  70,  and  4  &  5  W.  4,  c.  47,  including  the 
Central  Criminal  Court,  &c. 

9.  Local  Courts:  Durham,  Lancaster.  Mar- 
shalsea  and  Palace,  Lord  Mayor's  and  Sheriffs 
Courts. 
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10.  The  MagUtmteM  and  Law  Officers  of 
the  City  of  London,  the  Police  Magistrates 
and  Commissioners,  the  Poor  Law  Commis- 
sioners, Assistant  Commissioners,  and  Secre- 
taries. 

11.  Commiishnerg  for  taking  Affidavits. 

12.  A  Caienriar  adapted  peculiarly  for  the 
use  of  the  Profession,  shewing  the  particular 
days  for  transacting  various  kinds  of  Legal 
business.  Quarter  Sessions,  Terms,  Sittings, 
delivering  Pleadings,  (with  reference  to  the 
new  Statutes,)  Elections,  &c. 

13.  Holidftvi  kept  at  the  Chancery  and  Com- 
mon Law  Omces — many  of  which  are  in  addi- 
tion to  those  mentioned  in  the  Law  Amend- 
ment Act,  3  &  4  W.  4.  c.  42,  §43. 

14.  Term$  and  Reiums. — Easter  Term  is 
this  year  prolonged,  and  Trinity  Term  post- 
poned, four  days. 

15.  Times  ofAUendnnce  at  the  ieveral  Offices 
in  Chancery,  King's  Bench,  Common  Pleas, 
Exchequer,  Admiralty,  Ecclesiastical  and  in- 
ferior Courts,  Sheriffs,  &c. 

16.  Pubiic  Offices  connected  with  the  Law : 
P&tents,  Public  Records,  Registries  of  Deeds, 
First  Fruits,  Tenths,  &c. 

17.  Ad  valorem  Stamps,  Tables  of  Insur- 
snce,  &c. 

18.  As  suggested  by  several  Subscribers,  the 
book  may  be  made  available  as  a  Diary,  by 
being  interleaved;  and  the  Publishers  wiU 
attend  to  any  instructions  they  may  receive  in 
that  respect. 

As  an  example  of  the  utility  of  that  part 
of  the  vork  which  contains  a  List  of  the 
Bar,  with  the  dates  of  their  Call,  we  sub- 
join the  order  of  precedence  in  which  the 
intended  twelve  new  King's  Counsel  will 
rank  in  case  they  are  all  promoted  on  the 
same  day ;  and  it  will  be  observed  that  the 
exact  date  of  Call  was  necessary  to  be 
given,  as  several  have  been  called  in  the 
same  Term.  It  may  be  a  question  how  the 
precedence  would  be  determined  where 
two  Gentlemen  of  different  Societies  were 
called  on  the  same  day. 

Date  0/ Call, 
Mr.  Wakefield  -  -  May  2,  ISO? 
Mr.  Burge  ...  May  20,  1808 
Mr.  Skirrow  -  -  May  22, 1810 
Mr.  Temple  .  -  May  23,  1810 
Mr.  Barber  -  .  .  July  10,  1810 
Mr.  J.  Miller  -  .  June  25, 1811 
Mr.  Spence.  .  .  June  28, 1811 
Mr.  Flatt  .  .  -  Feb.  9,  1816 
Mr.  Kindersley  .  -  Feb.  10,  1618 
Mr.  Jacob  ...  June  28, 1819 
Mr.Wigram  -  .  Nov.  18,  1819 
Mr.  Kelly    .        .        .    May  7,   1824 
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FROM  CORRESPONDENCE. 

No.  LXXXVIII. 


ATTORNEYS  AT  IiAW. — ARTICLED   CLERKS. 

To  the  Editor  o/the  Legal  Observer. 
Sir, 

It  has  often  occurred  to  me,  and  no  doubt 
it  has  also  to  many  others,  that  attorneys,  al. 
though  most  of  them  men  of  education  and 
talent,  are  nevertheless  most  inconsistent  and 
negligent  regarding  their  own  welfare.  One 
instance  in  particular  is  the  following:  the 
number  of  admissions  of  young  men  every 
term  as  attorneys  in  the  respective  Courts,  is  a 
subject  of  daily  observation  and  complaint; 
and  there  b  not  one  professional'man,  1  may 
venture  to  say.  who  does  not  make  the  general 
observation,  that  there  are  already  too  many 
admitted ;  and  if  the  number  goes  on  increas- 
ing in  this  manner,  a  large  proportion  must 
exist  in  a  very  humble,  not  to  say  degraded 
state.  Yet  the  same  individual  does  not  see 
the  remedy,  which  he  has  in  his  own  power,  to 
avert  the  evil.  What  then  is  the  remeay  ?  Why 
a  very  simple  and  easy  one :  to  refuse  to  have 
in  his  office  more  than  one  articled  clerk  at  a 
time,  and  that  one  only  with  a  respectable  pre- 
mium. So  far  he  would  set  an  example,  by 
which  he  would  no  doubt  be  followed,  and 
the  general  body  of  attorneys  soon  find  the 
benefit  of  adopting  such  a  course. 

But  I  would  go  further  than  this,  to  keep 
the  profession  respectable.  I  would  endeavor 
to  procure  an  act  of  parliament,  that  no  attor. 
ney  shoM  be  permitted  to  have  more  than  one 
articled  clerk  at  any  one  time ;  and  that  in. 
stead  of  the  stamp  on  such  articles  being  as  it 
at  present  is,  120/.,  it  should  be  200/.  But  this 
duty  should  cover  the  whole,  and  after  the 
clerk  had  served  his  time  he  should  be  admitted 
without  any  further  stamp  duty  for  such  ad. 
mission ;  and  also  that  the  attomevs  should  be 
exempt  from  paying  any  sum  ot  monev  for 
their  certificates^  or  if  thev  did,  it  should  be 
but  of  small  amount ;  ana  the  way  I  would 
propose  to  meet  the  loss  which  the  revenue 
mignt  sustain  by  this  alteration,  would  be  to 
>  compel  physicians,  surgeons,  and  apothecaries, 
who  are  much  better  paid  than  attorneys,  to 
take  out  a  certificate,  with  a  proportionate 
stamp  duty  thereon :  and  I  woula  ask,  why  are 
they  exempted  ?* 

It  certainly  seems  to  me  that  an  alteration 
of  the  kind  here  pointed  out  would  keep  the 
profession  of  the  law  respectable,  and  at  the 
same  time  would  benefit,  instead  of  injuring 
the  revenue.    If  you  are  of  the  same  mind. 


*  If  the  annual  certificate  duty  be  removed 
from  the  legal  practitioner,  we  cannot  per- 
ceive the  justice  of  inflicting  a  similar  impost 
on  any  other  profession.  The  fair  and  equal 
tax  would  be,  to  place  it  on  the  indentures  of 
medical  practitioners.    En. 
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and  think  these  sugi^estions  worthy  of  a  place 
in  your  very  able  work,  the  inserdon  therein 
may  induce  some  more  competent  person  than 
myself  to  communicate  his  ideas  further  on 
this  imuortant  subject.  B-» 


BARRING  ENTAILS. 

Permit  me,  through  the  medium  of  the  Le- 
gal Observer,  to  ask  the  question,  whether  the 
system  recommended  in  all  the  recent  publi- 
cations, and  I  believe  generally  adopted  by  the 
profession,  for  the  purpose  of  barring  entails 
under  the  statute  3  &  4  W.  4,  c.  74,  can  be 
considered  in  the  courts  of  law  as  having  the 
desired  effect.  1  should  trespass  upon  your 
valuable  columns  to  a  greater  extent  than 
would  be  agreeable  to  your  readers,  were  I  to 
make  use  of  all  the  arguments  which  present 
themselves  to  me,  and  have  led  me  to  believe 
that  a  judgment  will  be  given  against  the  sys- 
tem whenever  the  question  may  require  a  de- 
cision ;  I  will  therefore  only  make  use  of  the 
most  prominent. 

It  will  be  observed,  that  every  section  of  the 
act  containing  enactments  on  this  head,  makes 
use  of  the  word  "  disposition  $*'  and  by  the 
41  St  section  it  is  enacted,  that  no  nswranve  by 
which  any  dhpoaithn  of  lands  shall  be  effected 
under  that  act.  shall  be  of  any  avail  unless  in- 
rolled.  According  to  the  system  above  alluded 
to,  if  A.y  a  tenant  in  tail,  was  desirous  of  exe- 
cuting a  mortgage  to  B.^  a  deed  would  first  be 
executed  by  ^.,  conveying  the  premises  to  C, 
to  the  use  of  j4.  in  iee ;  which  deed  would  be 
inrolled  according  to  the  statute ;  and  subse- 
quently ^ ,  as  tenant  in  fee  simple,  would  exe- 
cute a  mortgage  to  B.  As  the  act  enacts  that 
the  assurance  b^  which  the  fiUposUion  is  ef- 
fected shall  be  mrolled,  it  becomes  necessary 
to  consider  by  which  of  these  assurances  the 
ffisposUion  is  effected.  Such  a  deed  as  the 
former  has  alwavs  been  held  nrtt  to  be  a  <//«>o- 
iition;  Watk.  on  Descents,  p.  181;  and  see  Har. 
D.  2  to  Co.  Litt.  12  b ;  and  therefore  not  the 
deed  directed  by  the  act  to  be  inrolled.  The 
sections  on  this  head  clearly  show  the  Legis- 
lature to  have  had  no  contemplation  of  such  a 
disposition  as  the  former  kind ;  but  on  the 
contraiy,  that  by  which  the  intention  of  the 
parties  is  actually  carried  into  effect.  A  con- 
veyance and  re-conveyance  may  however  be 
supported.  S.  H. 


R.  M.T.,  5W.  4.,  C.  P.  Certificates,  &c. 

The  37  Geo.  3.  c.  90,  requires  that  every 
certificate  shall  be  entered  in  one  o/  the 
Courti.  How  far,  therefore,  is  the  above  rule 
valid,  in  requiring  that  it  shall  be  entered  in 
two  uf  them  F 

The  rule  is  admitted  on  all  hands  to  be  un- 
just and  vexatious  towards  the  profession; 
but  it  seems  to  me  to  be  unjust  towards  the 
Master's  Office  of  the  Court  of  King's  Bench, 
(unless  the  fee  paid  there  for  the  entry  goes  to 
the  Treasury) ;  for,  of  course,  every  attorney 
will  now  go  at  once  to  the  Clerk  of  the  War- 
rants in  the  Common  Pleas,  and  pay  1«.,  and  not 


trouble  himself  to  go  first  to  the  Master's 
Office  of  the  King's  Bench,  and  then  to  the 
Clerks  of  the  Warrants.  J.  C. 


ADMISSION  OF  ARTICLED  CLERKS 
AS  STUDENTS  AT  THE  BAR. 


Sir, 


Lincoln's  Inn,  Dec,  19/A,  1834. 


If  the  enclosed  should  be  considered  worthy 
of  insertion  in  your  useful  publication,  th^ 
writer  thinks  you  would  be  conferring  a  bene- 
fit on  the  profession  by  doing  so.* 

A  Constant  Reader. 
To  the  Editor  of  the 

Legal  Obterver. 

To  the  Honourable  the  Benchers  of 
Liucoln's  Inn. 
Gentlemen, 

It  is  with  considerable  diffidence  that  I  ven- 
ture thus  publiclv  to  address  you  on  a  subject 
which  has  occupied  the  attention  of  persons  so 
much  my  superiors ;  but  placed  as  you  are, 
the  guardians  of  the  interests  of  so  important  a 
part  of  the  community,  and  consequently  ren- 
dering all  your  proceedings  of  importance  to 
the  public,  it  cannot  be  doubted  but  i\\aX  vou 
will  pay  attention  to  the  humblest  individutd 
who  is  anyway  prejudicially  affected  by  them. 

As  a  humble  but  zealous  student  of  the  no- 
ble science  to  which  we  mutually  belong,  buj 
in  which  we  are  at  so  great  a  distance  from 
each  other,  I  have  now  passed  four  years  in 
the  acquisition  of  the  various  knowledge  re- 
quisite for  members  of  the  junior  branch  of 
the  legal  profession,  and  had  just  tasted  suffi- 
cient  of  the  pleasure  arising  from  the  study  of 
the  law,  to  decide  upon  entering  on  that  career 
which  you  yourselves  have  all  passed  with  so 
much  honor,  when  I  found,  upon  inquiry  at 
your  steward's  office,  fur  the  first  time  in  my 
life,  that  although  I  had  passed  so  much  time 
in  learning  the  duties  of  an  attorney  and  sck 
licitor,  yet  that  with  respect  to  the  bar  I  stood 
in  precisely  the  same  place  as  those  who  had 
been  labouring  in  any  other  pursuit,  however 
foreign  to  the  law,  or  had  been  doing  nothing 
at  all ;  and  moreover,  that  if  I  intended,  at  the 
expiration  of  my  legal  apprenticeship,  to  rise 
any  higher  in  the  profes8ion>  I  must  cancel 
my  articles,  or  strike  my  name  off  the  roll  of 
attorneys  in  case  I  should  have  been  admitted, 
and  begin  a  fresh  apprenticeship,  in  order  to 
eat  my  way  to  the  bar  with  greater  leisure ; 
but  that  although  I  was  not  allowed  to  practise 
during  that  time  in  the  profession  which  1  had 
learned,  fipd  which  I  had  believed  was  so  inti- 
mately connected  with  that  of  the  bar,  yet  that 
I  should  not  be  required  to  give  up  any  con- 
siderable part  of  my  time  in  my  new  avocation. 


*  We  are  always  happy  to  insert  the  sugj^es- 
tions  of  every  branch  of  the  profession.    Eo 
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prDvitffld  I  pud  mytermagea,  commons,  &c.| 
regularly,  and  attended  a  certain  number  of] 
Lours  in  each  term  at  the  Hall  of  your  Ho-  ] 
Dourable  Society ;  and  the  rest  of  iny  time  I 
mi^bt  devote  in  any  other  pursuit,  liberal  or 
illiberal. 

Now,  Gentlemen,  with  the  grcateit  defer- 
ence to  you,  I  humbly  inquire  what  substantial 
reason  is  there  for  expressly  excludins^  from 
your  Society  a  whole  body  of  men,  educated  in 
the  Study  of  the  law,  aud  wbo,  allow  me  to 
add,  ha?e  risen  so  much  in  respectability  with- 
in the  last  century,  when  hitherto  (that  is  to 
say,  before  your  new  re^ilation)  they  have 
always  been  admitted,  and  have  contributed  so 
great  a  number  of  yuur  brightest  ornaments. 

It  would  be  a  liitel  on  the  high-minded  and 
independent  conduct  for  which  you  have  been 
always  famed,  were  anything  like  jealouty  to 
be  imputed  as  the  motive;  but  the  ground, 
and  the  only  ground,  upon  which  that  motive 
has  been  suspected,  Is  the  want  of  any  other. 
Taking  it  for  granted  that  there  is  no  objection 
to  any  one  studying  for  the  bar,  merely  because 
he  has  before  studied  the  law,  J  cannot  con- 
ceive why  it  is  forbidden  to  the  student  who 
is  quali6ed  by  time  and  expense,  to  continue 
to  practise  as  an  attorney  or  solicitor  whili»t  he 
he  is  graduating  for  the  bar;  inasmuch  as 
there  is  no  such  distinction  in  the  sister  pro- 
fessions of  divinity  and  physic,  i|i  which  the 
humblest  curate  may  become  Archbishop  of 
CanterlKiry,  and  the  apothecary  President  of 
the  College  of  Physicians. ' 

Gentlemen  who  have  had  the  advantage  of  a 
superior  education,  and,  moreover,  the  means 
of  greatly  improving  it,  always  will  take  the 
precedence  of  their  inferiors  in  those  respects ; 
but  surely  it  will  never  be  said,  that  a  seat  at 
the  Eogiish  bar  is  to  be  purchatf^d  by  those 
who  have  the  greatest  means.  The  diligent 
student,  who  is  qualified  in  respect  of  ac()uire- 
me&tB  and  respectability,  and  who  has  hondfide 
devoted  the  requisite  time  in  the  pursuit  of  his 
studies,  surely  ought  not  to  be  shut  out  from 
the  fair  reward  of  his  labour,  unless  there  is 
tome  positive  objection. 

The  time  is  now  arrived  when  institutions 
miut  sUnd  or  fkll  by  the  strength  of  their  own 
merits ;  one  attempt  has  already  been  made  to 
attack  the  independence  of  the  bar ;  and  al- 
though  tiie  person  who  now  addresses  you  has 
neither  the  means  nor  the  wish  to  encroach 
upon  the  just  discretion  of  the  Benchers,  who 
may,  morally  speaking,  be  said  to  be  removed 
from  all  interested  feelings  on  the  subject; 
yet  as  timely  concessions  would  avert  the  ob- 
jects of  evil-disposed  minds,  he  humbly  offers 
the  above  to  your  attention,  thinking  that  the 
tolightened  men  composing  your  body  will  not 
refuse  to  listen  even  to 

An  Abticlbd  Clbrk. 


SUPERIOR  COURTS. 


Hallir  Court. 

TVILL. — BEQUEST. — 6BPARATB   E8TATB. 

A  Oequesi  to  grnnddat/g/tien,  then  unmar* 
ried,  to  be  under  their  Mule  control,  etcch'^ 
five  of  the  control  of  their  mother,  is  no* 
n  ieparnte  extnte  to  the  legatees,  exclusive 
(f  their  hushands. 

The  bill  was  filed  by  the  assignees  of  an  in- 
solvent, against  the  executors  ot  Mrs.  £liza))eth 
Wadsworth ;  and  stated  among  other  things, 
that  Mrs.  Wadsworth,  by  her  will  bearing  date, 
Feb.  7t  1829,  made  a  bequest  to  the  insolvent's 
wife  and  her  sister,  in  the  following  terms : — 
"It  is  my  will  that  my  two  granddaughters, 
Eliza  and  Rebecca  Wadsworth,  receive  the  full 
interest  of  all  my  monies  not  otherwise  be* 
queathed.  that  I  may  die  possessed  of;  and  it 
is  my  will  that  the  said  interest  be  for,  and  un- 
der the  sole  control  of  my  suid  two  irrand- 
daughters,  the  principal  to  be  equally  divided 
for    the  use  of  the  surviving  issue;    but  if 

either And  that  Mary  Wadsworth,  their 

mother,  shall  have  no  control  whatever  ove^ 
their  property ;  and  at  their  demise  the  princi- 
pal to  be  equally  divided  for  the  use  of  their 
issue ;  but  if  either  of  my  said  granddaughters 
die  without  issue,  then,"  &c. ;  in  which  event 
the  testatrix  gave  the  bequest  over  to  her 
niece.  The  billfuither  stated,  that  the  testatrix 
died  in  the  June  following,  and  that  Eliza 
Wadsworth,  one  of  the  granddaughters,  mar- 
ried in  December  of  the  same  year  Frederick 
Wood,  and  that  there  were  two  children  issue 
of  that  marriage,  and  that  Mr.  Wood  became 
an  insolvent  some  time  after,  and  the  plaintiffs 
were  appointed  his  assignees.  The  bill  prayed 
that  the  assignees  might  be  declared  entitled  to 
the  benefit  of  the  bequest  to  Mrs.  Wood.  To 
this  bill  the  defendants  demurred,  and  alleged 
for  the  demurrer,  that  the  above  words  gave 
Mrs.  Wood  a  separate  estate  in  the  interest  of 
the  fund  for  her  life,  independent  of  her  bus* 
band ;  and  that  therefore  his  assignees  stand- 
ing upon  his  interest  had  no  right  to  the  bene- 
fit of  the  bequest. 

Mr.  Spence  in  support  of  the  demurrer  sub- 
mitted, that  it  was  supported  by  the  principles 
of  a  Court  of  Equity,  applicable  to  the  separate 
esrates  of  married  women,  which  are  of  the 
creation  of  this  Court.  He  cited  among  other 
cases,  ea parte  Ray,  in  re  May  ^Adamson  v. 
Armitafre  ;^  and  a  late  case  of  Blake  v.  LyneS^ 
Mr.  Ptmherton  and  Mr.  Kindersley,  contra. 
Tlie  terms  of  this  bequest  did  not  exclude  the 
right  of  the  husband,  nor  was  that  the  intention 
of  the  testatrix,  whose  sole  object  was  to  ex-* 
dude  the  mother  from  any  control  over  t)ie 


» 1  Madd.  199. 
^Cooper,  283. 
^  Not  reported,  we  believe. 
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bequest,  conceiving  her  to  be  of  an  improper 
character.  But  Buppouug  that  the  testatrix 
did  intend  to  excluae  the  husband  of  the  lega- 
tee,  that  was  an  intention  which  the  law  of  this 
Court  would  not  give  effect  to.  The  legatee 
in  this  case,  being  an  unmarried  woman  at  the 
time,  had  a  complete  right  to  dispose  of  her 
interest  in  this  bequest,  and  could  not  be  fet- 
tered in  the  enjoyment  or  disposal  of  it  by  any 
attempt  of  the  testatrix  to  exclude  the' con- 
trol of  any  husband  whom  she  might  after- 
wards take.  By  the  marriage,  the  interest  of 
the  legatee  passed  to  the  husband,  and  his 
interest  in  the  wife's  legacy  was  transferred  to 
his  assignees,  by  virtue  of  the  statute ;  subject 
however,  to  the  wife's  equity  to  recover  a  pro- 
vision out  of  it,  if  no  settlement  had  been  made 
on  her,  on  her  marriage.  In  support  of  this 
argument,  they  relied  on  the  principle  of  the 
cases  of  Newton  v.  Reid  ;<*  fToodmtston  v.  ffal- 
ker  ;•  Jone$  v.  Salter ;'  Brown  v.  PococA.s 

The  Muster  of  the  RolU  took  time  to  consider 
the  case.  In  giving  his  judgment,  after  stating 
the  facts,  his  Honor  said  the  case  involved  a 
point  of  considerable  importance.  Two  ques- 
tions were  raised  by  the  demurrer ;  the  first 
was,  whether  it  was  the  intention  of  the  testa- 
trix to  give  the  income  of  this  fund  to  Eliza 
Wads  worth  to  her  separate  use,  and  exclusive 
of  the  rights  of  any  husband  she  might  marry. 
The  second  was,  whether  that  intention,  if  she 
had  such,  could  be  sanctioned  by  the  Court. 
No  question  arose  on  the  incomplete  sentence, 
whioi  was  only  just  begun  by  the  testatrix,  that 
sentence  is  immediately  afterwards  resumed 
and  completed ;  the  sentence  commenced  and 
broken  off,  must  be  considered  as  omitted  al- 
together ;  that  which  follows  provides  against 
the  controul  of  the  mother  of  the  granddaugh- 
ters over  the  bequest.  The  testatrix's  intention 
appears  to  have  been,  to  exclude  the  maternal 
interference  and  influence,  and  not  the  control 
of  the  husband.  In  order  to  nve  a  separate 
estate  to  a  woman,  all  the  authorities  require 
that  there  should  be  words  showing  an  unequi- 
yocal  intention  on  the  part  of  the  donor  to  ex- 
clude the  marital  right.  Such  being  the  rule, 
was  there  in  this  case  no  doubt  of  the  testa- 
trix's intention  to  exclude  the  husband  ?  so  far 
was  this  from  beiog  the  case,  that  the  plain 
construction  of  the  clause  leads  to  a  totally 
different  conclusion;  the  words  appear  clearly 
to  be  introduced  for  the  puroose  of  excluding, 
not  the  right  of  the  husband,  but  the  control 
of  the  mother.  But  the  most  important  ques- 
tion raised  is,  whether,  supposing  the  intention 
of  the  testatrix  to  give  a  separate  estate  to  her 
unmarried  granddaughter  to  have  been  une- 
(^uivocally  expressed,  that  was  such  an  inten- 
tion as  the  law  would  carry  into  effect.  The 
objection  is,  that  the  restnction  attempted  to 
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d4  Sim.  141. 

e2Rus8.&MyL  197—204. 
f  2  Russ.  &  Myl.  208. 
K  Ibid.  210. 

1^2  Russ.  &  Myl.  208,    See  abo  Knight  v. 
Knigkt,  8  L.  O.  W7. 


be  imposed  upon  the  enjoyment  of  the  pr^. 
perty  is  inconsistent  with  the  nature  of  the 
interest  given,  and  that  objection  is  supported 
by  all  the  best  authorities.  Thus  it  has  been 
held,  that  a  gift  to  the  separate  use  of  a  mar- 
ried woman,  and  restriction  upon  her  aliena- 
tion of  the  property,  are  good  only  daring  the 
subsisting  coverture,  and  that  the  restraint 
being  once  removed  by  her  becoming  a  widow, 
the  fetter  cannot  again  attach  upon  a  future 
marriage,  Jones  v.  Salter,^  The  question  here 
raised  was,  whether,  supposing  the  testatrix  to 
have  intended  to  impose  such  a  fetter  upon  her 
granddaughter,  a  single  woman,  and  the 
granddaughter  married  without  obtaining  pay- 
ment of  the  money,  %he  fetter  attached,  ws 
Honor  was  of  opinion  it  did  not,  because  such 
a  restraint  was  inconsistent  with  the  nature  of 
the  interest  given,  and  could  not  therefore  be 
lawfully  enforced.  The  granddaughter's  in- 
terest was  absolute  before  marriage ;  she  might 
have  taken  the  fund  for  herself,  or  given  it  to 
any  other  person  ;  and  why  might  sne  not  by 
the  act  of  marriage  give  it  to  her  husband  ?  he 
felt  himself  bound,  not  only  on  principle,  but 
also  on  the  authority  of  the  latest  decisions  by 
the  Vice  Chancellor  and  Liord  Chancellor  in 
the  cases  cited,  to  consider  this  point  as  settled. 
His  decision  therefore  was,  that  the  husband 
took  an  interest  in  this  bequest,  and  that  it 
passed  to  the  assignees,  the  plaintiffs,  llie 
demurrer  was  therefore  overruled. 

Massey  v.  Parker,  at  VVestmiuster,  Nov.  5th 
and  7th,  1834. 


[Before  the  four  Judges.] 

MANSLAUGHTER. — CERTIORARI. BAILING 

DEFENDANT. — CORONER'S  JURY. 

fFhere  it  is  sought  to  bait  a  dtfendani  who 
has  been  committed  on  a  charge  of  man- 
slaughter, and  the  affidavits  of  persons  are 
produced,  the  object  of  which  is  to  esplain 
the  circumstances,  so  as  to  shew  the  case  to 
be  a  fitting  one  for  the  ^interference  of 
the  Court;  but  it  does  not  appear  that 
those  witnesses  tendered  their  evidence  Ite- 
fore  the  coroner's  jury,  a  statement 
must  be  given  why  they  did  not  appear  be- 
fore the  coroner's  jury. 

This  was  an  application  to  bail  a  person 
named  Mills,  who  had  been  committed  on  a 
charge  of  manslaughter,  pursuant  to  the  coro- 
ner's inquisition.  Several  affidavits  were  pro- 
duced, the  object  of  which  was  to  shew  that 
the  conduct  of  the  defendant  had  been  without 
blame.  It  did  not,  however,  appear  that  the 
persons  making  the  affidavits  had  presented 
themselves  as  witnesses  before  the.  coroner's 
jury ;  nor  was  any  reason  given  for  their  not 
doing  so. 

Lord  Denman,  C.  J. — ^There  appears  to  be 
no  reason  here  assigned  why  these  persons 
who  now  swear  themselves  to  have  been  ac- 

Suainted  with  the  facts  of  the  case  did  not  ten- 
er  their  evidence  before  the  coroner  and  bis 
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jiiiy.  The  Court  of  the  coroner  is  an  open 
(^ottrt,  that  they  mii^ht,  if  they  had  thought 
proper*  have  entered  as  witnesses,  if  thev  had 
stated  themselves  to  be  acquainted  witn  the 
transaction.  They  ought,  at  least,  to  account 
for  their  omission  to  tender  their  evidence. 
If  this  were  not  required,  matters  would  come 
te  this,  that  on  an  application  of  this  kind,  a 
ca.se  would  apparently  he  made  out  for  bailing 
a  defendant,  and  then  when  the  depositions 
came  up,  on  the  face  of  them  it  would  proba- 
bly appear  that  the  committal  was  quite  cor- 
rect,  and  that  there  was,  consequently,  no 
l^und  for  interfering,  by  admitting  the  de- 
fendant to  bail.  It  is  necessary,  on  all  such 
applications,  that  a  prima  facie  case  should  be 
made  out,  in  order  to  entitle  this  Court  to  in- 
terfere.   The  other  Judges  concurred. 

Rule  refused.— /2^jp  v.  Milis.  M.  T.  1834. 
K.  B  F.  J. 


EJECTMET. — TENANT  IN   POSSESSION. — 
AGENT. 

XThere  service  in  ejectment  may  be  effected 
on  the  agent  of  the  tenant  in  possession. 

Motion  for  judgment  against  the  casual 
ejector.  The  affidavit  did  not  swear  positively 
who  was  the  tenant  in  possession,  but  merely 
stated  the  deponent  "  believes"  that  the  facu 
were  these. — ^The  house  was  used  as  a  gambling- 
house,  and  it  was  impossible  for  any  person 
having  the  appearance  of  an  attorney  to  gain 
admission.  A  grating  was  fixed  in  the  door, 
through  which  it  could  be  seen  who  ap- 
proached ;  and  that  many  fruitless  efforts  had 
been  made  to  find  out  who  was  the  tenant  in 
possession. 

The  Court  thought  that  under  the  peculiar 
circumstances  of  the  case,  a  strict  compliance 
with  the  rule  of  court  might  be  dispensed  with ; 
aad  thereupon  granted  a  rule  nisi,  directing 
the  service  to  be  on  the  person  at  the  door. 

Rale  nisi  accordingly. — Doe  dem.  Georre  v. 
/?atf,M.T.  1834.    K.  B.  F.  J. 


ATTORNBT   AND    CLIENT. — ^ADMISSION   OF  AN 
ATTORNEY  — CEltTIFICATB. — COSTS. 

Although  an  attorney  may  have  been  uncerti- 
ficated at  the  time  of  doing  business,  he 
may  under  certain  circumstances  recover 
his  costs. 

A  rule  nisi  for  entering  a  nonsuit  was  in  this 
cftse  obtained  on  the  part  of  the  defendant ; 
the  facts  appeared  to  be  these :  the  plaintiff  in 
this  cause  was  an  attorney,  and  brought  this  ac- 
tion  for  the  recovery  of  the  amount  of  his  bill  for 
Imsinessdone  by  him  for  the  defendant.  The  de- 
fence was,  that  the  plaintiff  at  the  time  he  trans- 
acted the  business,  was  incompetent  to  practise 
uan  attorney,  he  being  uncertificated ;  the  plain- 
tiff, it  appeared,  missed  taking  out  his  certifi- 
cate at  the  usual  time,  but  before  the  expira- 
tioQ  of  year  he  took  it  out ;  the  business  was 
d9ne  during  the  uncertificated  interval.  A 
verdict  was  found  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  set  aside  that  verdict 
and  enter  a  nonsuit.  '' 


On  shewing  cause  against  this  rule,  it  was 
contended,  that  all  that  the  37  G.  3,  c.  90,  re- 
quired,  was,  that  the  certificate  should  be 
taken  out  within  the  year.  It  was  clear  that 
the  clauses  contained  in  that  and  subse- 
quent acts,  which  prohibit  the  plaintiff's  right 
to  recover  his  costs,  only  referred  to  cases  of 
wilful  neglect  in  taking  out  certificates. 

In  support  of  the  rule,  the  54  6. 4,  c.  144, 
s.  13,  was  referred  to,  which  expressly  directed 
that  all  certificates  should  be  taken  out  between 
the  I5th  of  November  and  the  1 6th  of  Decem- 
ber. 

Per  Curiam. — ^We  are  of  opinion,  that  the 
statute  applies  to  cases  of  wilful  neglect  only  ; 
such  wilfulness  not  having  been  proved  by  the 
evidence  on  the  part  of  the  defendant,  we  think 
the  plaintiff  is  entitled  to  recover. 

Rule  discharged. — Bowler  v.  Broum,  M.  T. 
1834.  K.B.F.J. 


9iinz'i  3Bnic|^  practice  Court. 

SECURITY  FOR  COSTS. — LACHES. — ^WAIVER. 

Obtaining  time  to  plead,  does  not  in  all  cases 
prevent  the  defendant  from  requiring 
security  for  costs. 

In  this  case  a  rule  nisi  had  been  obtuned 
calling  on  the  plaintiff  to  give  security  for 
costs,  he  being  abroad.  It  appeared  that  in 
the  month  of  June  last,  the  plaintiff  com- 
menced the  action ;  he  did  not  declare  till  the 
following  October.  The  defendant  afterwards 
took  out  a  summons  to  enlarge  the  time  for 
pleading,  and  sinee  that  step  obtained  the 
above  rule. 

On  shewing  cause  a^unst  this  rule,  affidavits 
were  produced,  swearmg,  that  the  defendant 
was  perfectly  aware  that  the  plaintiff  was 
abroad,  previous  to  his  obtaining  time  to  plead. 
It  was  contended,  that  the  circumstance  of  his 
obtaining  time  to  plead  rendered  this  applica- 
tion too  late,  it  being  contrary  to  the  directions 
of§98ofH.T.4W,4. 

Ltttledale,  J ,,  thought  the  defendant  pursued 
a  proper  course,  by  not  endeavouring  to  ob- 
tain security  for  costs  until  he  was  convinced 
that  the  plaintiff  was  in  earnest.  The  present 
rule  therefore  must  be  made  absolute. 

Rule  absolute.— Fry  v.  fFilU,  M.  T.  1834, 
K.  B.  P.  C. 


FRIVOLOUS    DEMURRER. — ^JCDOMENT  FOR 
WANT  OF  A   PLEA. 

ffa  demurrer  is  not  clearly  frivolous,  accord^ 
ing  to  the  statement  in  the  margin,  it  can* 
not  be  set  aside  as  frivolous,  pursuant  to 
the  rules  of  H.  T.  1834. 

In  this  case  an  application  was  made  to  set 
aside  a  demurrer,  upon  the  ground  of  its  being 
frivolous  in  the  statement  in  the  margin,  and, 
consequently,  a  non-compliance  with  2  Reg. 
Gen.  H.  T.  4  W.  4.  (Practice  Rules.)  It  is  by 
that  rule  ordered,  that  if  any  demurrer  be 
deliycred,  wi$h   a  frivolous  statement  in  its 
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mar^D,  it  may  be  set  aside,  and  leave  be  /(iven 
to  sigrn  judgment  as  for  want  of  a  plea.  The 
^ound  of  demurrer  was,  that  the  declaration 
stated  the  defendant  to  be  indebted  to  "  the 
plaintitf,"  instead  of  "  the  plaintiff's,"  al- 
though  two  persons  were  suin^.  This  was 
stated  in  the  margin  of  the  demurrer.  On 
the  part  of  the  plaintifis,  this  was  contended 
to  be  frivolous  as  the  declaration  shewed  a 
sufficient  consideration  passing  from  the  plain- 
tiff to  the  defendant. 

LUdednle,  J.  thought  it  a  sufficient  ground 
of  demurrer,  and  therefore  refused  the  rule. 

Rule  refused.—  Tyntiall  &  Another  v.  Ulies- 
korne,  M.  T.  1834.  K.  B.  P.  C. 


T£NDSR. — UNLIQUIDATED   DAMAGES PAY- 
MENT INTO   COURT. 

1/  an  action  if  brought  for  the  nnn-repair  of 
a  hou*e,  a  tender  will  not  be  allowed. 

This  was  an  action  of  ftstumpsit,  brought  by 
a  landlord  against  his  tenant,  tor  the  purpose 
of  recovering  damages  for  the  non-perform- 
ance of  an  agreement  which  the  defendant  had 
entered  into.  The  declaration  contained 
breaches  for  not  properly  repairing  a  house 
and  premises,  and  not  leaving  the  fixtures  in 
the  condition  in  which  they  were  when  the 
agreement  was  made. 

LUtltdnle^  J.  thought  that  the  right  to  ten- 
der was  barred  by  the  nature  of  the  claim. 
He,  however,  gave  permission  to  take  it  bef<ire 
the  full  Court ;  but  which  subsequeuUy  refused 
the  rule. 

Rule  refused.— flarr^//  v.  Dearie.  M.  T. 
1834.  K.  B.  P.  C. 


sheriff's  COURT. — JUDGMENT  AS  IN  CASE 
OP   A    NONSUIT. 

On  fi  writ  of  trhl,  the  phnntijf  must  prO" 
ceed  to  try  icithin  a  reaAOuable  time, 

A  rule  nisilind  been  obtained  in  this  case  for 
lodgment  as  in  case  of  a  nonsuit.  It  was  an 
issue  directed  to  be  tried  before  the  under- 
sheriff,  and  notice  of  trial  had  been  given, 
which  was  afterwards  countermanded  at  the 
request  of  tlie  plaintiff's  attorney.  This  was 
alledged  as  the  cause  of  not  proceeding  to 
trial. 

Littledale,  J.  thought  the  excuse  sufficient, 
and  discharged  the  rule,  on  the  plaintiff  giving 
an  undertakmg  to  try  at  the  first  sitting  of  the 
under-sheriff,  after  the  expiration  of  one 
month. 

Rule  discharged  accordingly. — Banks  v. 
IFrigkt,  M.  T.  1834.  K.  B.  P.  C. 


fieldn*^  omittin/^  to  mentinn  the  counts. 
Queere—^ught  it  to  knee  been  mention^T 

This  was  an  application  to  set  aside  the  copy 
of  the  writ  of  cupiae^  and  cancel  the  bail-bond, 
on  the  ground  that  the  defendant  was  des- 
cribed of  "  Leman-street,  Goodman's-fields," 
without  stating  the  town  or  county  where  that 
place  is  situate ;  and  also  that  the  plaintiffs 
attorney's  residence  was  described  simply  as 
**  Leman-street."  On  shewing  cause  it  was 
contended  th^t  the  writ  being  addressed  to  the 
sheriff  of  Middlesex,  and  requiring  him  to 
take  the  defendant  if  found  in  his  bailiwick,  it 
was  unnecessary  to  add  the  name  of  the  county 
to  his  residence. 

Tlnd'il,  C.  J. — ^The  question  is,  whether 
the  defendant's  residence  is  sufbciently  de- 
scribed in  the  writ  of  capiax,  by  naming  the 
street  without  the  county.  The  4th  section  of 
the  Uniformity  of  Process  Act  applies  to  the 
writ  of  eapias^  but  contains  no  such  requisition. 
It  is  not  necessary  that  it  should,  for  the  writ 
is  addressed  to  the  sheriff,  who  can  only  exe- 
cute it  in  his  bailiwick.  The  form  in  the  sche- 
dule of  the  act  leaves  a  blank  for  the  county 
in  the  summons,  but  none  in  the  capias. 

G'tselet*,  J.,  concurred. 

Vrtughan,  J.,  thought  the  description  of  the 
residence  too  general. 

Bosnnquet,  J.,  thought  the  4th  section  of  the 
act  should  be  construed  with  reference  to  the 
first,  which  clearly  requires  the  county  to  be 
stated. 

The  Court  being  equally  divided,  the  rule 
was  not  made  absolute. 

No  rule.— i5arrftf  ?.  Levs^  M.  T.  1834. 
C.  P. 


ANSWERS  TO  QUERIES. 


Cammon  l^\taA* 

CAPIAS. — COPY    OF   WRIT. — SSRVICX.— 
defendant's  RESIDENCE. 

The  com  of  a  writ  of  capias  described  the  de-i 
fendant  asof^Leman-itrcet,  Goodman'e-i 


£atD  oi  iprapsttui  ants  ^atibcumtitiOr 

DEVISE. — HEIR.      P.  512.  VOL.  VIII. 

I  believe  there  is  no  doubt  but  that  the  word 
*•  estate"  will  pass  the  fee.  In  Doe  d.  Burkitt 
V.  Chapman,  1  Hy.  Black.  2.»3,  a  devise  of  "all 
the  rest  and  residue  of  my  estate,  of  what  na- 
ture or  kind  soever,"  was  held  by  the  Court  of 
Common  Pleas  to  include  real  as  well  as  per- 
sonal property,  though  accompanied  l»y  limita- 
tions peculiarly  applicable  and  usually  applied 
to  personal  property  only.  And  see  Holdfast 
dem.  Corrper  ?.  Martin,  1  T.  R.  411.  And  in 
Dof  d.  ^iiley  v.  Holmes,  8  T.  Rep.  1,  it  was 
held  that  under  this  devise,  "  I  give  my  house 
and  furniture  to  A.,  whom  I  make  executrixj 
she  paying  all  my  debts  and  legacies :  I  like- 
wise leave  to  ^.  all  the  rest  of  my  personal 
estate,"  A.  took  a  fee  in  the  freehold.  The 
word  *•  estate"  will  carry  a  fee  in  a  will,  if  not 
restrained  by  other  words.  Roe  d.  Child  rt 
Wright,  7  E.  R.  269.  And  see  Gardner  v. 
Harding,  3  Moore,  6€6  j  and  fFilce  v.  fFike^ 
7  Binghami  664.  Spbs. 


Aanmw  to  QMHet.— Oi(erie«. 


M7 


8BTTLBMSNT.      P.  142. 

Pamlt  me  to  correct  an  error  in  an  atiswer 
of  mine  to  a  query  of  X.  Y.  Z.'s.  In  it  1  in- 
lerted  the  answer  of  J.  W.,  in  which  I  made 
biinaay, "  previously  to  the  3  &  4  \V.  4.  r.  74, 
a  vested  remunder  could  only  be  re:cwjered  by 
fine;''  whereas  he  in  truth  said,  *'  could  only 
be  eoneeyed  by  fine."  Jt  is  obvious,  from  what 
follows  in  my  answer,  that  the  error  was  unin- 
teutional. — My  opinion  that  the  second  son  is 
entitled  in  tail,  must  be  understood  with  this 
(qualification,  viz. :  that  neither  the  tenants  for 
life,  if  the  recovery  was  suffered  before  the 
recent  Act  for  the  Abolition  of  Floes  and 
Recoveries  came  in  force,  or  the  protector,  if 
tke  disposition  was  made  since,  joined  in  suf- 
fering the  recovery  ur  makin/^  the  disposition. 
If  they  did,  the  recovery  or  disposition  would 
be  good  against  the  second  son.  i)PES. 


INSOLVENT. — solicitor's   COSTS.      P.  63. 

It  seems  unnecessary  to  consider  the  ques- 
tion asked  by  "  A  Constant  Reader,"  as  the 
assignment  of  the  emoluments  of  the  livings  to 
trustees  would  be  void,  as  creating  a  charge 
upon  the  benefices.  Shawe  v.  Pritchartf,  10 
B.&  Cress.  241.  Spes. 


IUSd  0f  HantnorH  anlr  Cenant. 

REMOVING  PIXTURBS.      P.  143. 

Uuless  the  erection  be  affixed  to  the  free- 
hold, by  being  let  into  the  soil,  or  is,  by  means 
of  nails,  mortar,  or  the  like,  united  to  it,  it 
rt^mains  a  mere  movable  chattel. — f^ide 
Woodfall,  by  Harrison,  p.  470;  and  Eltret  v. 
Maw,  3  East,  38.  G rad us. 


BEQUEST. — FIXTURES.      P.  143. 

In  the  case  of  Fjnttion  v.  Snlmon,  1  H.  Bl. 
259a,  Lord  Mttmtfield  said, "  All  the  old  cases, 
some  of  which  are  iu  the  year  books  and 
Brooke's  Abridgement,  agree,  that  whatever 
is  connected  with  the  freehold,  as  wainscot, 
furnaces,  pictures  fixed  to  the  wainscot,  even 
though  put  up  by  the  tenant,  belong  to  the 
heir."  And  in  Eitees  v.  JUatr,  3  East,  38,  Lord 
EiltttfMtron^h  said,  "  Between  heir  and  execu- 
tor the  rule  obtains  with  the  utmost  rigour  in 
fa¥onr  of  the  inheritance,  and  against  tlie  right 
to  disannex  therefrom,  and  to  consider  as  a 
penonal  chattel  anv  thing  which  has  been 
affixed  thereto."  From  these  cases  it  seems 
that  the  fire-grates  would  go  the  trustees  as 
fixtures.  Grauus. 


UTENaiLS   OISTUAINABLB.      P.  112. 

The  tools  of  a  man's  trade  are  privileged 
from  distress  whilst  any  other  sufficient  dis- 
tress mav  be  found  on  the  premises.  Co.  Lit. 
47a.    Also,  whatever  is  in  a  man's  present 


use  is,  during  that  time,  privileged  from  dis- 
tress. See  Gorton  v.  Fuikner,  4  T.  R.  665, 
and  the  cases  referred  to  in  that  judgment ; 
therefore  in  the  case  staled  by  '*  Lex,"  if 
any  other  sufficient  distress  could  be  found,  or 
the  mangle  were  in  actual  use,  it  could  not 
be  distrained  for  rent.  M.  T. 

See  Shnpton   v.    Hariop,  Willes.  612;   2 
Shower,  127.  A.  Z. 


QUERIES. 


S.afD  of  lanlrlotlr  anlr  Cenont* 

SELLING   DISTRESS. 

In  distress  for  rent,  the  landlord  cannot  sell 
until  the  expiration  of  6  days,  t.  e  6  times  24 
hours,  and  he  must  not  keep  the  goods  on  the 
pretnisei  beyond  that  time,  or  he  is  a  trespasser. 
A  distress  was  taken  at  8  o'clock  p.  m.  (before 
sunset  in  summer) ;  the  five  days  expire  at 
the  same  hour  on  the  6th  day  inclusive ;  th^ 
goods  remain  on  the  premises,  a  replevin 
having  been  expected ;  and  much  of  the  goods 
being  of  a  poinlerous  nature,  could  not  be 
removed  in  a  short  time :  it  is  too  late  an  hour 
to  sell.  What  ought  to  be  done  in  this  case 
by  the  landlord?  Can  the  tenant  justify  ob- 
structing or  ousting  him  from  the  premises  ? 
And  has  not  a  landlord  in  all  cases  reasonable 
time  allowed  to  him  by  law  for  selling  or  re* 
moving  the  goods  after  the  expiration  of  tho 
five  days  ?  J.  A.  M. 

practice. 

RETURN  OF  EXECUTION. 

Can  any  of  your  correspondents  inform  rac 
for  what  period  a  writ  of  execution  "  return* 
able  immediately,"  is  in  force? 

D.  W.  C. 


PROCESS. — PART  PATMENT. 

The  indorsee  of  a  bill  of  exchange  for  30/., 
sues  drawer  and  acceptor  by  writs  of  Cftpias ; 
the  drawer  is  arrested,  and  the  plaintiff  thinks  it 
prudent  to  accept  15/.  from  him,andgivetimefdr 
payment  of  the  balance,  if  not  recovered  from 
the  acceptor.  Jt  appears  clear  that  the  platntiiT, 
after  receipt  of  the  16/.  cannot  upon  the  writ 
of  capiat  against  the  acceptor,  arrest  him. 
Must  he  sue  out  a  writ  of  summons  against  the 
acceptor  to  recover  the  balance  ?  if  so,  how 
can  he  recover  the  costs  of  the  writ  of  capitis? 
This  depends  upon  the  language  of  the  Uni- 
formity of  Process  Act. 

T.  T.  T. 


Camman  ILaId. 

GAME   LAWS. — SURCHARGE. 

By  what  particular  act  and  section  is  th6 
Surveyor  of  Taxes  empowered  to  charge  an 
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unlicenHed  person  with  the  duty  on  a  game 
certificate,  and  thereby  compel  him  to  appeal 
before  the  Local  GommiBsioners,  and  swear  that 
he  has  not  killed  or  been  in  pursuit  of  game.  &c., 
in  order  to  get  the  charge  dismissed  ?  And  can 
the  Commissioners  confirm  the  same  without 
substantial  evidence  that  the  party  charged  has 
been  in  pursuit  of  game  ?  In  other  words, 
can  the  Cfommissioners  oblige  the  party  charg- 
ed, to  pay  the  duty,  unless  he  wilt  swear  that 
he  hni  not  killed,  or  been  in  pursuit  ?  and  are 
there  any,  and  what  decisions,  on  the  above 
points? 

S.  W. 


GAME   I«AW8. —RABBITS. 

Is  the  exception  in  the  Act,  52  G.  3,  c.  93, 
empowering  tenants  of  lands  to  take  and  de- 
strojr  rabbits  without  a  game  certificate,  "  either 
by  himself,  herself,  or  themselves,  or  by  his,  her, 
or  their  direction  or  command,"  repealed,  and 
can  a  person  since  the  passing  of  1  &  3  W.  4, 
c.  32,  shoot  rabbits  on  a  farm  by  the  tenant's 
direction,  wHkout  a  certificate,  it  the  landlord 
has  not  reserved  them  ? 

S.  W. 


ijdD  of  ^mipertv  ssOr  Cotibevatutag. 

PARTNERSHIP  LIABILITY. 

A,  and  B.,  not  being  partners  in  general, 
jointly  purchase  goods  of  (7.,  in  a  single  trans- 
action. A.  pays  C,  at  his  request,  one  moiety 
of  the  debt,  and  C.  acknowledges  that  he  has 
no  further  demand  on  A.,  but  that  he  will  look 
to  B.  alone  for  the  other  moiety ;  who  not 
having  paid  same,  C  commences  an  action 

Tiinsty/.  and  B.joinlltf  for  the  amount.  Can 
in  any,  and  what  mode,  successfully  defend 
himself  against  this  action  ?  Or  has  ne  a  re- 
medy in  equity?  Or  what  course  should  be 
taken  ?  And  would  there  be  any  difference  if 
C,  had  given  A,  a  receipt  in  fuU  of  all  de- 
numds?  J.  A.  M. 


NEW   TRUSTEE. 


Land,  real  estate,  is  devised  to  A.  and  B , 
upon  certain  trusts ;  no  power  of  appointment 
or  a  new  trustee  is  contained  in  the  will.  Can 
A.,  during  the  life-time  of  B.,  appoint  a  new 
trustee  in  his,  A,'8  place  ?  or  can  the  survivor, 
after  the  death  of  the  other,  appoint  a  new 
trustee  ?  If  not,  what  will  become  of  the  pro- 
perty and  the  trusts  after  the  death  of  both  of 
them  ?  J. 


LEGACY   RECEIPTS. 

In  the  ordinary  case  of  an  executor  or  ad- 
ministrator passing  an  account  with  the  Stamp 
Office  for  tne  residue,  and  paying  the  duty, 
before  he  does  or  is  enabled  to  make  final  dis- 
tribution amongst  residuary  legatees,  or  next 
of  kin,  (because  this  is  often  required  before 
the  estate  is,  or  can  be  whoUy  converted  into 
mone^,  and  is  conducted  upon  a  hypothetical 
valuation  of  effects  not  so  converted,  such  as 
outstanding  doubtful  debts,)  must  receipts 
afterwards  taken  for  money  paid  over  on  ac- 
count of  such  residue  have  any  and  what  stamp 
— ^e  full  legacy  duty  having  been  paid  and 
stamped  on  the  account  passed,  and  the  com- 
mon receipt  stamps  not  applying  to  legacies  ? 

J.  A.  M. 


FEOFFEES   OF    PARISH   LANDS  AND     CHARITY 
LANDS. 

Does  the  Act  52  0. 3,  c.  12,  or  any  other  act, 
divest  such  lands  from  the  feoffees  or  trustees, 
in  whom  the  same  were  previously  vested  by 
the  original  deed  or  will,  or  by  subsequent  ap- 
pointment, and  vest  the  same  in  the  parish 
officers,  as  trustees  for  the  time  being  virtute 

officii^  j;a.m. 


STAMP   DUTY. — SETTLEUENT. 

In  a  marriage  settlement,  there  is  a  coven- 
ant by  the  intended  husband  for  payment  by 
his  executors,  on  a  contingent  event,  of  500u. 
upon  certain  trusts  depending  on  such  contin- 
gency. Does  the  settlement  stamp  of  seven 
pounds  attach  ?  or  is  the  common  deed  stamp 
of  1/.  \5$,  sufficient,  considering  the  words  of 
the  Stamp  Act  (55  0.  3  c  184,  sched.  1602), 
"  any  definite  and  certain  principal  sum  or 
sums  of  money,"  and  that  in  the  above  case 
there  is  no  investment,  nor  does  the  sum  at 
present  exltt^  nor  may  the  contingency  hap- 
pen to  call  it  into  existence,  or  render  it  pay- 
able, nor  becoming  payable,  may  it  be  recover- 
able by  reason  of  insolvency  or  otherwise  ? 

J.A.M. 


THE  EDITOR'S  LETTER  BOX. 


We  will  attend  to  any  intelligence  with 
which  we  may  be  favored,  relating  to  deceased 
members  of  either  branch  of  the  profession. 
The  particulars  for  insertion  in  our  Lfgal 
Obitunrp,  which  will  be  published  in  the  Sup- 
plement of  this  month,  should  be  concise,  and 
the  dates  accurately  stated. 

We  shall  be  obliged  to  "Omega," to  inform 
us  the  date  of  the  alterations  he  refers  to,  for, 
on  inquiry,  we  are  told  that  none  have  been 
made  since  the  21st  of  December,  1833,  with 
which  our  readers  are  already  in  possession.^ 

The  Queries  and  Answers  of  O.  P.  Q. ;  '*^ 
Subscriber ;"  and  "  A  Constant  Reader,"  have 
been  received. 

The  further  names  of  Country  Perpetual 
Commissioners  shall  be  given  in  the  MontUy 
Supplement :  we  shall  be  glad  to  receive  the 
information  in  due  time. 

The  Letters  of  E.  J.  and  M.  shall  receive 
early  attention. 

One  of  our  Subscribers  appears  to  forget, 
that  part  of  the  information  which  the  work 
contains,  cannot  be  given  except  in  a  Monthly 
Supplement.  Double  numbers  are  occasion- 
ally issued  by  monthly,  and  even  quarterly 
works.  Our  interest,  as  well  as  inclination  anfl 
convenience,  wiD  render  these  additional  pub- 
lications as  few  as  possible. 


Stie  Utiul  ^iierrlirr^ 
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•'  finod  magU  ad  Nos 

Peitinet,  et  nescire  malom  est,  agitainus. 


HORAT. 


UWYERS  IN  THE  NEW  PARLIA- 
MENT. 


It  is  not  our  duty  to  notice  political  mat- 
ters fiuther  than  as  they  relate  to  the  pro- 
fession or  its  members.  We  therefore 
advert  to  the  General  Election^  now  in 
progress,  in  reference  only  to  the  Lawyers 
who  have  been  already  returned  to  Parlia- 
ment, or  who  are  candidates  for  that  honor. 
As  we  write  whilst  several  of  the  elections 
are  actually  proceeding,  the  result  of  some 
of  them  may  be  known  to  our  readers  be- 
fore the  publication  of  the  number ;  never- 
theless we  deem  it  desirable  to  put  on 
record  the  state  of  things  during  the  present 
week. 

We  shall  include  the  names  of  some 
members  who  are  not  in  practice,  but  who 
hare  formerly  been  called  to  the  bar,  or 
practised  as  solicitors. 

The  following  members  have  been  re- 
turned: 


Riffht   Hon.    Sir   C. 


Sutton 
Mr.  Serjt.  Wilde 
Mr.  Horace  Twiss 
Mr.  Tancred     - 
Dr.  NichoU       - 
Mr.  Nceld 
Mr.  D.W.Harvey 
Mr.  J.  B.  Carter 


Cambridge  University. 

-  Newark. 

-  Bridport. 

-  Banbury. 

-  CardiflF. 

-  Chippenham. 

-  Southfvark. 

-  Portsmouth. 


The  following  are  the  candidates  in  Eng- 
land, Wales,  and  Scotland,  so  fiaras  we  are 
acquainted,  at  the  time  we  go  to  press : 


NO.  CCXIiTII. 


Abercrombic,     Right 

Hon.  James 
Beckett,  Right  Hon. 

Sir  J.    -       .        - 
Campbell^  Sir  J. 
Ewart,  W. 
Faithfull,  G.       - 
Fergusson,  R.  C. 
Follett,  SirW.W.     - 
Fre«hfield,J.W; 
Godson,  R.       -       - 
Goulbourn,  Serjt. 
Halcomb,  J.- 
Hill, M.  D.       . 
Home,  Sir  W.  - 
Knight,  J.  L.     -        - 
Lee,  Dr.  -        •       - 
Lee,  F.  V.         -       - 
Lennard,  J,  B.  - 
Luahington,  Dr. 
Marshall,  W.     - 
Pemberton,  T.  - 
Pepys,  Right  Hon.  Sir 

C.C.     -       -       - 
Phillpotts,  J.     -        - 
Pollock,  Sir  F.  - 
Rice,  Right  Hon.  T.S. 
Rolfe,R.M.      - 
Scarlett,  R.  C.  - 
Spankie,  Seijl.  - 
Stewart,  J. 
Talfourd,  Serjt. - 
Tooke,  W. 
Wilks,  J.  -        -       - 


-    Edinburgh. 

Leeds. 

Edinburgh. 

Liverpool. 

Brighton. 

Kirkudbright. 

Exeter. 

Falmouth  and  Penryn 

Kidderminster. 

Leicester. 

Warwick. 

HulL 

Mary-le-bone. 

Cambridge  Borough. 

Aylesbury. 

Stafford. 

Maldon. 

Tower  Hamlets. 

Carlisle. 

lUpon. 

Malton. 

Gloucester. 

Huntingdon. 

Cambridge  Borough. 

Falmouth  and  Penryn. 

Norwich. 

Finsbury. 

Barnstaple. 

Reading. 

Truro. 

Boston. 
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Ahitracts  o/ntent  Statutis, 


ABSTRACTS  oy  RECENT  STATUTES. 


4W.4,  c.  13. 

This  18  **  An  act  to  repeal  so  much  of  an 
act  of  the  last  session  of  parliament,  for  the 
prevention  of  smug^gling,  as  authorizes  maps- 
irates  to  sentence  persons  conYicced  of  c^tain 
offences  to  ser?e  his  majesty  in  bis  naral  ser- 
vice, and  to  alter  and  amenci  the  said  act/'  and 
it  received  the  royal  assent  on  the22aof  May, 
1834.  It  recites  the  3  &  4  \V.  4,  c,  53,  inti- 
tuled  "An  act  for  the  Prevention  of  Smug- 
gling^ ;**  and  that  it  is  expedient  to  repeal  so 
much  of  that  act  as  authorizes  and  requires  jus- 
tices of  the  peace  to  order  persons  convicted  of 
certain  offences  therein  mentioned  to  be  car- 
ried and  conveyed  on  board  any  of  his  majesty's 
ships,  in  order  to  serve  bis  majesty  in  his  naval 
service  for  the  term  of  five  years ;  and  to  sub.- 
stitnte  other  provisions  in  lieu  thereof:  aud 
that  it  is  also  expedient  to  amend  certain  other 
parts  of  the  act :  it  is  therefore  enacted, 

1.  That  from  and  after  the  pasaiag  of  this 
act,  so  much  of  the  said  act  as  authorizes  and 
requires  iustices  of  the  peace  to  order  persons 
convicted  of  certun  offences  therein  mention^ 
cd  to  be  carried  or  conveyed  on  board  any  of 
his  m^es^'s  ships,  in  order  to  serve  his  ma- 
jesty in  his  naval  service  for  the  term  of  five 
years,  and  so  much  of  the  said  act  as  imposes 
certain  pecuniary  penalties  fpr  any  of  tbe  of- 
fences )iereiiui(ter  next .  mentioned,  shall  be 
repealed. 

2.  That  evenr  person,  being  a  soibject  of  his 
majesty,  who  shall  be  found  or  discovered  lo 
have  been  on  board  any  vessel  or  boat  liable  to 
forfeiture  under  the  said  4>r  any  other  act  rela* 
ting  lo  the  customs  for  hdng  found  or  disco- 
yered  to  have  been  withm  any  of  the  distances 
in  the  said  act  men^oned  from  the  united 
kingdom,  or  from  the  Isle  of  iVlan,  having  on 
board  or  in  any  manner  attached  thereto,  mt 
having  had  on  board  or  in  any  manner  attached 
thereto,  or  conveying  or  having  conveyed  in 
«ny  manner,  such  goods  or  things  as  subject 
such  vessel  or  boat  to  forfeiture,  or  who  shall 
be  found  or  discovered  to  have  been  within  any 
euch  distances  as  aforesaid  oniMmrd  any  vessel 
or  boat  from  which  any  part  ef  the  cargo,  or 
lading  of  auch  vessel  or  boat  .shall  have  bei^n 
throifn  overboard,  or  staved  or  destroyed  to 
prevent  seizure  i  and  every  person,  not  Imng 
a  subject  of  his  majesty,  wno  shall  be  found  or 
discovered  to  have  been  on  board  any  vessel  or 
boat  liable  to  forfeiture  for  any*4>f  the  caus^ 
aforesaid,  within  one  league  of  tbe  united  ktqg- 
dom  or  of  the  Isle  of  Man }  and  that  all  perr 
sons  who  are  assembled  to  the  number  of  three 
or  more  for  the  purpose  of  unshipping,  cany- 
ing,  conveying,  or  concealing  any  spirits  or 
tobacco,  or  any  tea  or  silk  (such  tea  or  silk 
being  of  the  value  of  twenty  pounds  or  more,) 
liable  to  forfdtnre  under  any  act  relating  to 
the  customs  or  excise;  and  that  every  person 
who  shall  by  any  means  procure  or  hire,  or 
shall  depute  or  authorise  any  other  to  procure 
or  hire,  any  person  or  persona  to  assemble  for 


the  puri>ose  of  being  concerned  in  fh^  kaufifl^ 
or  unshipping  or  carrying  or  conveying  any 
goods  whiqh  are  prohihitea  to  be  imported,  ot 
me.  doMes  for  which  h^ve  not  been  paid  or 
secured  i  and  that  every  person  who  shall  ob- 
struct any  officer  or  officers  of  the  army,  na?y, 
or  marines,  being  duly  employed  for  the  pre- 
vention of  smuggling,  and  on  full  pay,  or  any 
officer  or  officers  of  customs  or  excise,  or  any 
person  acting  in  his  or  their  aid  or  assistance, 
or  duly  employed  for  the  prevention  of  smai:- 
Idling,  in  the  execution  of  his  or  their  duty,  or 
in  the  due  seizing  of  any  goods  liable  to  for- 
feiture by  the  said  act  or  any  other  act  relatioj^ 
to  the  customs,  or  who  shall  rescue  or  caose 
to  be  rescued  any  goods  which  have  been  duly 
seized,  or  who  shaJl  attempt  or  endeafour  to 
do  so,  or  shall  before  or  at  or  after  any  seizure 
stave,  break,  or  otherwise  destroy  any  goods 
to  prevent  the  seizure  thereof  or  the  secorinj^ 
the  same ;  shall,  upon  being  duly  conricted  of 
any  of  the  said  offences  before  any  two  justice* 
of  the  peace,  be  adjudged  by  such  justices  for 
the  first  offence  to  be  imprisoned  in  any  house 
of  correction,  and  there  kept  to  hard  labour  for 
any  term  not  less  than  aix  nor  greater  than 
nine  calendar  months  $  and  for  the  second  of- 
fence for  any  terip.,  not  less  than  nine  nor 
greater  than  twelve  calendar  months  f  and  for 
the  third  offence,  or  any  subsequent  oflfence, 
for  twelve  calendar  months. 

3.  Justices  of  limited  jurisdictions  not  hsr- 
ing  houses  of  eorroeiiion,  to  commit  to  some 
neighbouring  house  of  correction. 

4.  Justices  may  ondsr  iraprisonmeBt.in  lieo 
of  penalty  y  for  firat  offence  for  six  or  niat 
months*  and  for  a  second  offence  six  or  twelye 
months,  with  hard  labour,  for  not  less  than  six 
nor  more  than  twelve ,  months.  . 

5.  Justices  may  conHnute  the  sentence  oi 
hard  labour  for  iinprisonment,  where  (be  of- 
fender Js  a  female^  oris.incapiibleof  hswif- 
bour  from  age  or  sickness :  provided  that  in 
all  such  cases  the  cause  of  mitigalioa  sbaU  w 
stated  in  the  warrant  of  commitment. 

6.  Where  a  person  is  liable  to  be  comni.ittea 
to  hard  labour,  and  it  appears  that  he  has  n^ 
fore  been  convicted  of  a  similar  offence,  tne 
justices  may  extend  the  period  of  imprison- 
ment to  a  period  not  1^  than  nine  nor  more 
than  twelve  months.  .         i. 

7.  That  it  shall  not  be  necessary  m  sucfl 
amended  warrant  or  commitment  to  state  ox 
refer  to  the  former  conriction.  . 

8.  And  reciting  that  by  the  said  act  power  w 
given  to  justices  of  the  peace  to  ™*»*y*^  F^!!^! 
lies  in  certain  cases,  k  is  now  enacted,  that  sucb 
power  shall  be  exercised  by  such  i^^^^J^l 
where  the  offender  is  conricted  of  a  first  ooenw 
against  the  said  act  or  any  other  act  rclatms 
the  customs,  and  not  where  such  offcnaer  i 
convicted  of  a  second  or  other  subsequent  w- 
fence  of  that  deseriptiDn.  .  p„. 

9.  The  Treasury  or  Commissioners  of  ^"^ 
toma  niay  x^ei»e  person^  comoiitted  uru^ 
act#  r  tiifl 

10.  AU  informations  before  justices  of  »• 
peace  for  any  offences  committed  agamsi  mi^ 
act,  and  all  conyict^ns  for  such  offences,  •» 
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vamntt  of  justices  of  the  peace  founded  apon 
such  coDTictions,  shall  be  drawn  respectiTely  in 
the  form  or  to  the  effect  in  the  schedule  to  this 
act  aooezed. 

11.  And  reciting  that  his  late  majesty  King 
George  the  Third,  by  his  royal  proclamation 
bearing  date  the  Ist  day  of  January  I  SO  I,  or- 
dered and  appointed  what  ensign  or  colours 
should  be  borne  at  sea  by  merchant  ships  or 
vessela  belonging  to  any  of  his  majesty's  sub- 
jects of  the  united  kingdom  of  Great  Britain 
and  Ireland,  and  of  the  dominions  thereunto 
belonging,  thereby  charging  and  commanding 
all  his  majesty's  subjects  whatsoever  that  they 
should  not  presume  to  wear  in  any  of  their 
6bip6  or  Tessels  his  majesty's  jack,  commonly 
called  the  Union  Jack,  nor  anr  pendants  nor 
any  such  colours  as  are  nsually  worn  by  his 
majesty's  ships,  without  particular  warrant  for 
their  so  doing  from  hiis  majesty,  or  his  high 
admiral  of  Great  Britain,  or  the  commissioners 
for  executing  the  office  of  lord  high  admiral 
for  the  time  being;  and  also  commanding  bis 
majesty's  subjects  that  without  such  warrant  as 
aforesaid  they  shibiiid  not  presutne  to  wear  on 
hoard  their  ships  or'vcssels  an^  flags,  jacks, 
pendants,  orcolourv  made  in  imitation  of  or 
retembliog  those  of  his  majesty,  or  any  kind  of 
pendant  whatsoever,  or  any  other  ensign  than 
Che  ensign  described  in  the  margin  of  the Stitd 
proclamation :  And  that  by  an  act  of  the 
last  session  of  parttament  (3  &  4  W.  4,  c.  53), 
intituled  "  An  act  for  the  pretention  of  emug^ 
<liog,"  a  penalty  of  fifty  pounds  is  imposed  on 
ereiy  person  who  shall  wear,  carry,  or  hoist 
in  or  on  board  any  vessel  or  boat  whatever 
helftnging  to"  any  of  his  majesty's  subjects 
without  particular  warrant  for  that  pnrporse^  his 
■wycsty's  jack,  of  any  pendant,  ensign,  or  co- 
lours as  therein  mentioned  :  and  reciting  Chat 
U  is  expedient  that  all  doubts  that  may  have 
been  entertained  as  to  the  law  on  this  subject 
hhoM  be  removed,  and  that  further  provision 
should  be  made  for  carrying  the  said  procLa- 
m&tion  info  effect :  it  is  therefore  enacted  and 
declared,  that  from  and  after  the  passing  of  this 
let  It  shall  not  be  lawful  for  any  of  his  majes- 
ty's subjects  whomsoever  to  hoist,  carry,  or 
wear  In  or  on  board  any  ship,  Vessel,  or  fishing 
boat,  or  any  other  vessel  or  boat  whatever,  whe- 
ther merduint  or  otherwise,  belonging  to  any 
of  his  majesty's  subjects,  his  majesty's  jack 
commonly  called  the  Union  Jack,  or  any  pen- 
^nt^  or  any  such  colours'  as  are  usually  worn 
bf  his  majestj's  ships,  or  any  flag,  jack,  pen- 
<taat,  or  colours  whatever  made  in  imitation  of 
or  resembling  those  of^his  majesty,  or  any  kind 
of  pendant  whatsoever,  or  any  ensign  or  co- 
^un  whatever  other  than  those  prescribed  by 
tbe  said  proclamation ;  and  that  if  any  person 
or  persons  shall  nevertheless  presume  to  hoist, 
carry,  or  wear  in  or  on  board  any  ship  or  ves- 
wl,  fishing  boat,  or  other  vessel  or  boat  what- 
prer,  belonging  to  any  of  his  majesty's  sub- 
jects^  whethisr  the  same  be  merchant  or  other- 
wise^ his  majesty's  jack  commonly  called  the 
Union  Jack,  or  any  pendant  or  cplours  such  as 
»«  commonly  worn  by  his  majesty's  ships,  or 
<oyjack,  flag,  p^ndant^or  coloors  whatever 


made  in  imitation  of  or  resembling  those  of 
his  majesty,  or  any  kind,  of  pendant  whatever* 
without  such  warrant  as  aforesaid,  or  any  other 
ensign  or  colours  than  the  ensign  or  colours 
prescribed  by  the  said  proclamation  to  be  worn, 
then  and  in  every  such  case  the  master  or 
other  person  having  charge  of  such  ship, 
vessel,  or  boat,  or  the  owner  or  owners  there^ 
of  being  on  hoard  the  same,  and  every  other 
person  so  ofiending.  shall  for  every  such  of* 
fence  forfeit  and  pay  a  sum  not  exceeding  five 
hundred  potads,to  be  recovered,  with  costs  of 
suit,  eithei  in  the  high  court  of  admiralty  of 
England,  or  in  any  vice  admiralty  court  in  his  ma* 
jesrv's  colonies,  or  in  any  of  his  majesty's  courts 
of  Ring's  Bench  or  Exchequerat  Westminster 
or  Dublin,  at  the  suit  of  his  majesty's  attorney 
genera),  or  in  the  courts  of  Session  or  £x- 
cheauer  in  Scotland  respectively  :  and  that  it 
shall  be  lawful  for  any  officer  of  his  majesty's 
navy  or  marines  belonging  to  any  of  his  ma- 
jesty's ships,  or  any  officer  of  the  customs  op 
excise,  to  enter  on  board  any  ship^  vessel*  off 
boat  so  hoisting,  wearing*  or  carrying  anjjack» 
flag,  ensign,  pendant,  or  colours  prohibited  by 
the  said  proclamation  and  by  this  act  to  be 
hoisted,  worn,  or  carried*  and  to  seize  and  take 
away  the  same,  and  the  same  shall  thereupon 
become  forfeited. 
12.  Act  may  be  altered. 


CONSTRUCTION  OF  THE  UNIFOR* 
MITY  OF  PROCESS  ACT* 

'^  No.  III. 

CAPIAS* 

The  decisions  on  the  writ  of  ctmws  wXl 
form  the  subject  oi  the  present  article. 

With  respect  to  the  prsedpe  for  tbin 
writ,  it  has  been  decided  in  Ushome  v.  Pen^ 
nell  (2  Dowl.  Prac.  Cas.  801),  that  Ite 
omission  of  the  sum  for  which  the  defendant 
is  to  be  held  to  bail  is  nd  ground  for  eettiilg 
aside  the  wjrit. 

This  writ,  must  be  directed  to  the  sheriflT 
or  other  officer  who  is  to  execute  the  pro- 
cess, and  must  describe  him  correctly^ 
Therefore  a  writ  directed  to  the  "  sheriff '* 
of  London,  instead  of  the  "  sheriflh,"  wna 
held  to  be  defeotive.  (Barkery.  Weedim^ 
2  Dowi.  IVc.  Ca«.  707;  Nicol  v.  B&yne, 
lb.  761.)  ^nd  a  writ  of  capiae  directed  to 
the  "skerifia,"  instead  of  "aheriflP,"  was 
held  to  be  irregular.  (Jaekeon  v.  Jachan, 
a  Dowl.  Prac.  Cas.  182.)  So,  also,  a  writ 
was  h^ld  to  be  irregular  because  it  w»l 
directed  to  the  sheriff  of  "  Middesex,"  in- 
stead of  "  Middlesex."  (Hodgkineon  v. 
HodgkHeon^  2  Dowl.  Prac.  Cas.  535.) 

The  defendant's  name  must  be  properiy 
given'-^m  the  writ;  but  a  'varianca  in  tha 
P2 
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name  of  a  defendant  in  a  writ,  where  it  is 
idem  sonans  with  the  real  name,  is  not  ma- 
terial. (Webb  V.  Lawrence,  2  Dowl.  Prac. 
Cas.  81.) 

The  residence  of  a  defendant  should  also 
be  introduced  into  the  writ.  If  the  place 
of  residence  of  the  defendant  is  not  inserted 
in  the  writ  of  capitts  it  may  be  set  aside  at 
his  instance,  though  his  residence  is  stated 
iif  the  copy  served.  (Rice  V.  Huxley,  2 
Dowl.  Prac.  Cas.  230.)  But  it  ir  not  ne- 
cessary that  a  particular  description  should 
be  given  of  his  place  of  residence,  as  it  will 
be  sufficient  to  give  the  best  description  the 
plaintiff  can  of  the  place  where  he  is  likely 
to  be  found.  (Welsh  v.  Longford,  2  Dowl. 
Prac,  Cas.  498;  Buffle  v.  Jackson,  lb.  505.) 
A  variance  between  the  description  of  the 
defendant's  residence  in  the  affidavit  of 
debt  from  the  capias,  is  immaterial.  (lb,) 
In  Kenrick  v.  Nanney  (1  Dowl.  Prac.  Cas. 
68;  2  L.  O.  270,  S.  C.)  it  was  held  by 
Taunton,  J.,  that  the  sheriff  was  not  bound 
to  execute  bailable  process  in  which  the 
place  of  abode  and  addition  of  the  defendant 
were  not  indorsed,  although  at  the  time  of 
receiving  the  capias  he  made  no  objection  to 
the  defect. 

If  the  defendant's  residence  is  sufficiently 
described  in  the  writ,  with  the  exception  of 
the  county,  that  defect  is  supplied  by  the 
direction  to  the  sheriff.  (Ptrring  and 
others  V.  Turner,  3  Dowl.  Prac.  Cas.  15 ; 
Border  v.  Levi,  lb.  150 ;  Webb  v.  Lawrence, 

2  Dowl.  Prac.  Cas.  81.) 

If  the  copy  of  the  writ  served  on  tibe  de- 
fendant is  materially  defective,  it  is  a  groimd 
foi:  discharging  the  defendant  on  entering  a 
common  appearance,  although  the  writ  it- 
self is  right.  (Street  v.  Carter,  2  Dowl. 
Prac.  Cas.  671.)  But  the  omission  of  im- 
material words  or  particles  in  the  writ  is 
not  an  irregularity  of  which  the  Court  will 
take  notice,  if  the  omission  does  not  alter 
the  meaning  of  the  writ.    (Forbes  v.  Mason, 

3  Dowl.  Prac.  Cas.  104.) 

The  omission  of  the  day  of  the  month  in 
the  teste  of  the  copy  of  the  writ,  although 
the  month  itself  is  named,  is  fatal.  (Per- 
ring  and  others  v.  Turner,  3  Dowl.  Prac. 
Cas.  15.)  If  the  copy  of  a  capias  delivered 
to  the  defendant  differs  in  its  date  from  the 
original,  the  Court  will  not  allow  it  to  be 
amended.  (Byfield  v.  Street,  2  Dowl.  Prac. 
Cas.  739.) 

In  describing  the  form  of  action  in  which 
the  writ  is  issued,  St  must  shew,  in  general, 
that  it  is  one  in  which  an  arrest  is  dlowed, 
in  accordance  with  the  form  contained  in 
the  schedule  annexed  to  2  W.  4,  c.  39^ 


§  4.  (Richards  y.  Stuart,  2  Dowl.  Prac. 
Cas.  752.)  A  writ  of  capias  to  answer  the 
plaintiff  in  an  action  of  trespass  on  the  case 
upon  promises,  is  merely  irregular,  and  not 
void ;  and  a  defendant,  to  a'rail  Idmself  of 
the  objection,  must  apply  in  proper  time. 
(Gumey  and  others  y.  Hopkinson,  3  Dowl. 
Prac.  Cas.  189.) 

As  to  the  reference  in  the  writ  to  the 
warning  placed  at  the  foot  of  it,  or  indorsed 
on  it,  the  Court  of  King's  Bench  has  decided 
that  if  the  warning  is  placed  at  the  foot  of 
the  writ,  it  is  only  necessary,  in  the  body  of 
it,  to  introduce  the  words  *•  hereunder  writ- 
ten," and  not  *'  indorsed  hereon"  besides. 
(Bridgman  v.  Curgenven,  3  Dowl.  Prac. 
Cas.  1.) 

With  respect  to  the  indorsement  of  the 
amount  in  which  the  defendant  is  to  be 
held  to  bail,  it  has  been  decided  in  Webb  v. 
Lawrence  (2  Dowl.  Prac.  Cas.  81),  that 
"  bail  for  40/.  and  upwards/'  though  un- 
certain, is  sufficient,  since  the  late  role  of 
1  Reg.  Gen.  H.  T.  2  W.  4,  §  10. 

Several  decisions  have  been  pronounced 
with  regard  to  the  indorsement  of  the  amount 
of  debt  and  costs  claimed  by  the  plaintiff. 
In  Rowland  v.  Dakeyne  and  others  (2  Dowl. 
Prac.  Cas.  832),  and  Smart,  assignee  of  the 
Sheriff  of  Middlesex,  v.  Lovick  and  others 
(3  Dowl.  Prac.  Cas.  34),  that  in  an  action 
on  a  bail-bond  or  a  replevin,  it  is  not  neces- 
sary to  make  such  an  indorsement.  In 
Coppelo  V.  Brown  (3  DowL  Prac.  Cas.  166), 
it  was  decided  that  the  indorsement  on  a 
writ  that  the  plaintiff  claims  a  sum  for  debt, 
with  interest  thereon  from  a  certain  day,  is 
sufficiently  certain.  The  Court  of  Common 
Pleas,  in  Shirley  v.  Jacobs  (lb.  iOl),  de- 
cided,  that  where  in  the  indorsement  the 
word  "  execution  "  was  introduced,  instead 
of  the  word  •*  service,"  the  indorsement 
must  be  amended  on  payment  of  costs,  and 
the  plaintiff's  proceeding  stayed  for  four 
days.  See  Urquhart  v.  Dick,  lb.  17,  in 
the  King's  Bench. 

With  respect  to  the  indorsement  of  the 
plaintiff's,  or  his  attorney's  residence,  it 
was  decided  in  Smith  v.  Pennell  (2  Dowl. 
Prac.  Cas.  654),  that  the  omission  of  the 
word  "London"  was  a  sufficient  ground 
for  setting  aside  the  copy  of  the  writ ;  and 
six  days  were  held  not  to  be  too  great  a 
lapse  of  time  to  preclude  a  motion  for  set- 
ting aside  the  copy  for  irregularity  on  this 
ground.     (lb.) 

The   Court  of  Exchequer    decided,   m 
King  V.  Monkhouse  (2  Dowl.  Prac.  Cas. 
221),  that  "  Gray's  Inn  Square,  London, 
was  a  good  descpption  of  the  plaintiff* 
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residence,  who  was  an  attorney,  although  it 
WHS  sworn  that  Grray^s  Inn  was  not  in  Lon- 
don. 

In  Moore  v.  Thomas  (2  Dowl.  Prac.  Cas. 
760)  it  was  decided,  that  if  a  sheriff  does 
not  indorse  on  the  capias  the  day  of  its 
execution,  pursuant  to  4  Reg.  Gen.  M.  T 
3  W.  4,  the  remedy  is  to  require  him  to 
amend  his  return,  and  make  compensation 
to  the  plaintiff  for  damages  accruing 
throu^  his  neglect. 


REVIEW. 

A  TVeatise  on  Copyhold,  Customary  Free- 
hold,  and  Ancient  Demesne  Tenure,  with 
the  Jurisdiction  of  Courts  Baronand  Courts 
Leet.  By  John  Scriven,  Esq.,  Serjeant 
at  Law.  Third  Edition,  incorporating 
all  the  late  cases  on  the  above  sub- 
jects. Also  an  Appendix,  containing 
Rules  for  holding  customary  Courts,  Courts 
Baron,  and  Courts  Leet :  Precedents  of 
Court  Rolls,  Deputations,  and  Copyhold 
Assurances,  and  the  Relative  Acts  of  Par' 
Hament.     London :  Henry  Butterworth. 

This  woik  comprises  not  only  the  whole 
of  the  law  on  the  various  Tenures  of  Copy- 
bold,  Customary  Freehold,  and  Ancient 
Demesne ;  but  the  Practice  of  Courts  Baron 
and  Courts  Leet,  and  the  several  Precedents 
belonging  to  this  branch  of  the  Law  of 
ftoperty,  and  the  Practice  of  Conveyan- 
cing. 

The  delay  in  publishing  the  second  vo- 
lume has  been  fully  compensated  by  the 
manner  in  which  it  has  been  perfected, — 
carrying  the  important  branch  of  law  to 
which  it  relates,  down  to  the  present  period, 
and  forming  with  the  first  volume,  one  of 
the  most  complete  books  now  extant, — rank- 
ing, as  it  mnst  for  its  completeness,  with 
Sugden's  Vendors  and  Purchasers,  and  other 
works  of  similar  professional  estimation. 

The  1st  chapter,  on  the  Nature  and  Pro- 
perties of  Manors ;  the  2nd,  on  the  Anti- 
quities and  distinguishing  Properties  of 
Copyhold  Tenure ;  tihe  >8th,  on  Customary 
Preeholds  or  Privileged  Copyholds ;  and  the 
19th,  on  Ancient  Demesne,  should  be  read 
with  great  attention  by  every  student  of 
the  hw  of  real  property;  and  the  whole 
work  is  of  great  viEdue  to  every  one  in  any 
way  mterested  in  copyhold  property.  To 
enable  the  reader  to  form  -an  estimate  of 
the  genend  utility  and  extent  of  the  labours 
of  the  learned  author,  we  shall  state  the 
principal  subjects  comprised  in  his  work. 
?ley  are  as  follow  :— 


1.  The  Ori^n  of  Manors,  andtheir  na- 
ture ;  their  determination,  suspension,  and 
revival:  under  which  head  are  considered 
the  conflicting  authorities  relating  to  their 
division,  the  severing  of  demesnes,  the 
granting  of  waste  lands,  and  their  allotment 
under  die  Inclosure  Acts;  the  customs  of 
manors,  with  reference  to  their  being  imme- 
morial, reasonable,  and  certain ;  the  mode 
of  trying  .  customs  ;  their  construction ; 
their  ^ffeqt  on  descents,  limitations,  and 
estates,  &c. 

2.  The  Antiquity  of  Copyhold  Tenure; 
its  incidental  and  collateral  qualities;  the 
nature  of  the  tenure;  claims  for  dower, 
extents,  judgments,  debts,  sequestration, 
marshalling  assets;  lunatics,  infants,  cur- 
tesy, &c. 

3.  The  law  relating  to  the  Lord  of  the 
Manor,  his  qualifications,  grants,  &c. ;  the 
Steward,  his  office  and  power ;  the  Deputy 
and  Sub-deputy,  and  the  Bailiff  and  Reeve. 

4.  Surrenders,  considered  as  a  medium  of 
transfer,  their  effect  on  contingent  and  re- 
versionary interests;  their  construction, 
limitations,  conditions,  revocation,  amend- 
ment, enforcing  them,  wills,  marriages,, 
joint- tenants,  presentments,  &c. 

5.  Devise.  .The  law  relating  to  wills  of 
of  copyhold*  surrenders,  powers,  creditors, 
sale,  infanti^  trustees,  executors,  heirs,  estate- 
tail,  feme  covert,  unadnutted  devisee,  revo- 
cations, residues,  election,  &c.,  including  an 
examination  of  the  cases  on  the  construc- 
tion of  wills,  with  relation  to  the  words 
which  pass  copyhold  interests. 

6.  Admittance,  How  enforced  against, 
and  by  the  Lord,  its  effect,  &c. 

7.  Fiues.  Certain  and  uncertain ;  reasona- 
bleness ;  improved  value  of  land ;  renewals 
for  lives ;  when  and  by  whom  to  be  paid ; 
joint-tenants,  coparceners,  tenants  in  com- 
mon, assignees  of  bankrupts ;  mode  of  as* 
sessment,  time  -of  payment,  &c. 

8.  Services.  Fealty,  suit  of  court,  rent 
of  assize,  reliefe,  heriots ;  when  due  and  by 
whom  to  be  rendered ;  their  extinguish- 
ment ;  the  lord's  remedy,  &c. 

9.  The  Steward's  Fees. 

10.  Guardianship. 

11.  Trust  Estates, 

12.  Fines  and  Recoveries. 

13.  Forfeiture.  Feofiinent,  fine,  lease 
without  licence,  treason  and  felony,  out- 
lawry, waste,  subtraction  of  suit,  &c. :  who 
may  take  advantage  of  the  forfeiture. 

14.  Ejectment.  Trial  of  title,  statute  of 
limitation,  &c.  Customary  plaints,  posses- 
sory actions ;  real  actions  ;  relief  in  equity. 

15.  Evidence  of  title  by  vendor;  notice 
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ol  contents  of  court  rolls;  inspection  of 
court  rolls ;  the  steward's  middtes  and 
drafts  of  entries ;  waste  adjoining  public 
roads,  &c.,  bounded  by  the  sea  shore ;  en- 
<«roachment8 ;  common  of  turbary.  Plead- 
ings, prescription »  Waste  land.  Common- 
able rights,  SfC, 

16.  Mandamus  to  compel  admission  or 
acceptence;  against  the  steward;  inspec- 
tion of  court  rolls ;  inxolment  df  ]^6n;ender ; 
eosts,  &c. 

Aid  of  the  Courts  of  Equity  to  compel 
Acceptance  and  admittance;  inspection; 
boundacies  ;  injunction ;  forfeiture  ;  multi- 
plicity of  suits ;  bill  of  peace ;  fraud ;  correct 
proceedings;  the  king's  manors;  lapse; 
trustees;  mortgagee;  title  deeds;  free* 
beach;  statute  of  limitations;  partitions, 
&c. 

17.  Extinguishment  and  Enfranchise- 
ment. 

18.  Customary  Freeholds  or*FrivUeged 
Freeholds.  Their  origin  and  nature,  and 
how  distinguishable  from  ordinary  copy- 
holds in  the  mode  of  pleading. 

19.  Ancient  Demesne,  Nature  of  the 
eourt  and  the  lands  to  which  the  tenure 
extends ;  Dotnesday  book ;  the  late  altera- 
tions in  the  law ;  how  lands  may  become 
finmk-free,  &c. 

20.  Jurisdiction  of  Courts  Bar&n;  Origin 
and  nature  of  the  courts;  suitors  and 
iteward;  feuds;  amercements;  by-laws; 
plaints;  writs;  fruits  of  tenure;  senorial 
franchises,  &c. 

21.  Jurisdiction  of  Courts  Leet,  Its  his* 
tory  and  nature;  the  present  character 
and  practice;  election  of  officers  ;  the  jury, 
and  their  presentments,  &c. 

■  In  treating  of  these  yarious  subjects, 
wherever  any  conflicting  deoi»ons  have 
taken  place,  the  learned  seijwmt  has  fully 
discussed  the  grounds  and  distinctions  of 
the  several  cases,  and  put  the'  practitioner 
in  possession  of  all  the  learning  which  is 
to  be  found  in  the  books,  and  the  best  in- 
formation regarding  the  usages  of  convey- 
ancing counsel. 

The  Appendix  will  also  be  peculiarly 
useful :  it  contains  the  rules  to-be  observed 
in  holding  the  several  Courts,  'With*  instruc- 
tions in  special  cases ;  precedents  of  court 
rolls,  precepts,  plaints,  licences,  deputations, 
assurances,  a  table  of  costs,  and  other  prac- 
tical and  useful  information. 

The  chapters  relating  to  stewards  of 
manors,  their  appointment,  their  powers, 
and  fees,  will  be  particularly  useful  to  a 
large  class  of  our  readers ;  and  frt>m  this 
part  of  the  work  we  shall  make  some  ex- 


tracts, which  will  possess  the  doable  ad- 
vantage of  affording  an  example  of  the  ex- 
ecution of  the  work  and  a  source  of  valuable 
infonnation  to  a  lai^e  jnrt  of  the  pro- 
fession. 

'*  Lord  Coke,  in  his  discourse  on  the  antiquity 
and  nature  of  manors  and  copyholds,  very 
jubtly  obserrei,  that  from  the  measure  of  au- 
thonty  and  confidence  committed  to  the 
steward  of  a  manor,  the  lord  would  do  well  to 
be  very  careful  in  making  his  choice ;  for,  if 
he  be  defective  in  any  one  of  these  three  i{Wi- 
lities,  knowledge,  trust,  or  diligence,  the  lord 
may  be  much  prejudiced  ;  and  he  quotes  the 
counsel  riven  to  the  lord  by  Fleta : — •  Profi- 
deat  sibi  dominus  de  senescallo  circumspeoto 
et  fideli,  qui  in  legibus  consuetudinibusque 
provincial,  et  officio  senescaliae,  se  cognoscat, 
et  jura  domiui  sui  ia  omnibus  tueri  a^etet, 
quique  bullivos  domini  in  suis  erroribus  et 
ambiguis  sciat  instruere  et  docere.  quique 
egenis  parcere,  et  nee  prece,  vel  precio,  velit 
k  tramite  justitiie  deriare,  et  perversa  judi- 
care.' 

'*  In  the  King*s  manors  a  steward  ikiust  be 
appointed  by  patent.  And  in  the  case  of  Har- 
rii  &  Jayt,  a  jnfrant  made  in  full  court  by 
the  Queen's  auditor  and  survejor,  wu  held  to 
be  vqid,  such  officer  not  having  power  to  re- 
tain a  steward,  and  the  grant.  Uiough  made  io 
court,  bdng  voluntary,  and  dintinguishable 
therefore  from  an  act  of  necessity. 

•*  By  the  act  of  10  Geo.  4.  o.  60,  J  14,  the 
Commissioners  for  the  time  being  of  His  Ma- 
jesty's woods,  forests  and  land  revenues  from 
time  to  time,  are  authonsed*  to- appoint  such 
persons  as  they  shall  think  fit  to  be  the  stew- 
ards of  any  hundreds,  honours,  manors,  or 
lordships,  being  part  of  the  possessions  and 
land  revenues  of  the  Crown,  to  which  the  act 
relates,  with  power  and  authority  to  hold  and 
keep  all  and  singular  hundred  courts,  courts 
leet,  views  of  frankpledge,  courts  baron,  apd 
customary  and  other  courts  within  the  limits 
and  precincts  of  such  hundreds,  hoaoors, 
manors,  or  lordships  respectively,  and  toj^r- 
form  and  execute  aU  things  belonging  or  inci- 
dent to  such  offices. 

•'  The  appointment  of  a  steward  by  a  cor- 
poration must  also  be  by  deed ;  bat  in  all 
other  cases  a  steward  may  be  appointed  by 
parol,  though  not  for  life  or  years,  as  it  should 
seem. 

*'  It  is,  however,  usual  and  proper  in  etcry 
case  to  constitute  the  chief  steward  of  a  manor 
by  deed;  and  a  proper  form  of  the  appoint- 
ment will  be  found  in  the  Appendix. 

"A  steward,  whether  de  Jure  or  de/neto, 
may  execute  any  ministerial  act  in  cburt,  be- 
cause the  tenants  are  not  compellable  to  en- 
qtiire  into  the  lawfulness  of  his  authority.  8o 
kitch.,  says,  *  And  if  one  holds  but  one  court 
by  appomtment  of  the  lord,  ^herc  another 
hath  a  patent  to  be  steward,  and  is  absent, 
surrender  taken  and  entered  in  this  court  is 
good,  and  also  is  admittance.'  But  even  a 
steward  c/^yur^  cannot  grant  in  opposition  to 
the  express  commands  of  his  principal ;  neither 
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moM  %  gnat  by  bim  cUminSflhing  the  ancient 
fenl  ind  services,  be  good. 

*^  The  law  is  as  little  inclined  to  examine 
tbe  imperfections  of  the  steward's  person,  as 
the  unlawfulness  of  his  authority:— So.  if  the 
steward  of  a  manor  is  under  any  disability,  as 
being  an  idiot,  ntm  compwi  mentie,  an  outlaw, 
or  excoouDunicate,  yet  it  is  said,  that  such 
acts  as  he  shall  do  as  incident  to  his  office, 
and  therefore  as  judge,  or,  at  leasts  as  cus- 
tom's instrument,  cannot  be  avoided ;  and  J 
iun  apprehensive  that,  although  an  infant  can- 
not sit  as  judge  in  a  court  leet,  yet  that  he 
may  preside  not  only  in  a  court  baron,  where 
the  suitors  are  the  iudges,  but  also  in  a  cus- 
tomary court,  and  do  all  acts  of  a  ministerial 
Bstort,  prodded  he  be  of  years  of  discretion, 
especially  if  the  office  is  granted  so  as  to  be 
exercisable  by  a  deputy. 

"Mr.  Watkins  urges,  on  the  authority  of 
MdwickU  case,  and  Dudfeild  &  AnHrewi, 
that  a  steward*  may  admU  not  onlv  out  of 
court,  but,  as  a  consequence,  out  of'^the  ma- 
nor; and  he  enforces  ius  argument  in  favour 
of  the  steward's  power  to  adinit  out  of  courts 
by  adverting  to  the  principle  that  copyholders 
bad  not  originally  a  negative  voice  upon  the 
admittance  of  a  new  tenant,  and,  therefore, 
that  their  presence  on  an  admission  is  not  ne- 
cessary; but  it  is  to  be  recollected  that  the 
decisioB  in  Dud/eild  &Andretts,  was  mt,  that 
a  steward  may  admit,  but  that  he  may  iake 
turremden  out  of  the  manor ;  and  that  in  the 
subsequent  case  of  Tukely  &  Hawkini,  there 
was  an  express  resolution  of  the  Court  of 
C.  B.,  upoD  motion  for  a  new  trial  in  eject- 
meot,  that  a  steward  of  a  manor  may  take  a 
iurrehder  of  a  copyhold  out  of  the  manor,  but 
cannot  admit  out  of  the  manor.  And  Mel- 
ttick^s  case  is  an  authority,  chat  a  steward  of 
the  court  of  a  manor  cannot,  at  any  court  held 
out  of  the  manor,  make  grants  or  admit- 
tances. 

"There  are  authorities,  however,  which  fa- 
vour the  more  f^enend  opinion  that  an  admit- 
tSQce  by  the  chief  steward  oi  a  manor  out  of 
court,  upon  a  surrender,  is  good,  provided  an 
entiy  thereof  be  afterwards  made  upon  the 
court  rolls,  and,  if  out  of  court,  there  would 
^|>ear  to  be  no  good  reason  for  denying  him 
the  power  to  admit  out  of  the  manor ;  and  it 
ii  clear  that  he  may  do  so  by  special  custom, 
for  instance,  where,  by  imfaemorial  usage,  a 
court  is  held  within  one  manor,  for  several  db- 
tloct  manors.  The  reader  is,  however,  to  bear 
in  mind  the  suggestion  which  I  have  made, 
that  admittances,  and  all  other  acts,  at  a  court 
held  out  of  the  manor,  (and  therefore  an  ille- 
gal eomt,)  would  be  void. 

"  Cobe  in  his  Copyholder  [§  46]  in  snggest- 
iag  Aat  in  one  pomt  the  power  of  a  steward 
exceeds  the  power  of  an  und»-steward»  says, 
'  The  steward  can  make  an  admittance  out  or 
c<mrt,and  it  shall  stand  good  /  enity  be  tnade 
M  the  comrt  roii,  thai  ke  i/iai  u  admitied  heth 
f^  hie  fine,  and  hath  done  fealty  !}i\i%  the  un- 
<ler.steward,  though  he  may  take  a  siu-render 
•atoftheeoortyyet  he  cannot  make  any  ad- 
tfttaacalmt  of  c««rt,  without  eapednl  mtho- 


rity^  or  particular  custom.'  And  ag^  [$  45] 
he  states  that  a  'steward  by  parol  may  take  sur- 
renders out  of  court,  or  make  voluntary  admit- 
tances Of  [do]  any  other  act  incident  to  the 
office.' 

**  And  according  to  Kitch.,  if  an  under- 
steward  take  a  surrender  and  admit  one  out  of 
court,  without  authority  of  the  lord  or  the 
chief  steward,  it  is  not  geod{  and  Kitch,  adds, 
*  notwithstanding  a  lawful  steward,  as  it  seems, 
may  take  a  surrender  out  of  the  court,  and 
admittance  made  out  of  the  court  is  good,  \f 
it  be  entered  in  the  court  roll,  that  he  is  ad* 
mittedf^and  hulh  juiid  hit  fine,  and  hath  done 
fealtjf*  But  in  p.  165,  Kxtrh,  says,  '  And  also 
the  high  steward  may  admit  out  of  the  court, 
by  epecial  usage  and  euetom  within  the  manor 
us^d' 

*'  It  is  right,  however,  to  notice  that  it  has 
even  been  doubted  whether  a  steward  can» 
under  an  appointment  in  writing  framed  in 
general  terms,  or  under  a  parol  appointment, 
accept  a  surrender,  and  examine  a  feme  covert 
as  to  her  voluntary  consent,  out  of  court,  but 
there  does  not  appear  to  be  any  assignable 
reason  for  the  doubt. 

"  In  the  case  of  Houeego  v.  fFild,  the  Court 
of  B.  R.  decnded  that  the  steward  of  a  manor 
may  take  a  surrender  of  a  copyhold  out  of  the 
manor 

"  And  it  was  held  bv  the  Court  of  C.  B.  in 
Dudfield  V.  Andrews,  that  the  steward  may  take 
a  surrender  as  well  out  of  the  manor  as  out  of 
Court,  since  it  might  be  a  convenience,  but 
could  not  be  prejudicial  to  anv  one.  And  in 
the  above-mentioned  case  of  Tukeley  Sf  Haw^ 
bine,  a  s^ond  resolution  was,  that  '  a  custom 
that  th^  steward  shall  not  take  surrenders  out 
of  the  manor,  is  a  void  custom.' 

**  liord  Coke  says, '  this  is  the  general  custom 
of  the  realm,  that  every  copyholder  may  sur- 
render in  court,  and  need  not  to  allege  any 
custom  therefore.  So  if  out  of  court  he  sur- 
render to  the  lord  himself,  he  need  not  allege 
in  plea<)ing  any  custom.  But  if  he  surrender 
out  of  court  mto  the  hands  of  the  lord  by  the 
hands  of  two  or  three,  &c.,  copyholders,  or  by 
the  hands  of  the  buliff  or  reeve,  &c.  or  out  of 
court  by  the  hand  of  any  other,  these  customs 
are  partieular,  and  therefore  he  must  plead 
them.' 

"  Probably  Lord  Coke  did  not  mean  that  a 
surrender  into  the  hands  of  a  steward,  out  of 
court,  required  a  custom.  At  all  events  it  is 
clear  that  a  surrender  into  the  hands  of  a  stew- 
ard out  of  court,  or  even  out  of  the  manor» 
is  good,  without  pleadii^;^  a  custom  for  it; 
and  whether  the  steward  is  appointed  by  deed 
orbyparol»  and  although  the  surrender  be  to 
the  steward's  own  use.  And  that  the  stew-i 
ard  may  upon  such  a  surrender  made  by  hus-^ 
band  and  wife,  take  the  examination  of  the  wife 
as  to  her  volimtary  consent,  in  analogy  to  the 
power  of  the  commissioners  under  adin/tmir# 
potestatem,  in  the  case  of  a  fine  of  freeholds. 

**  The  distinction  between  acts  of  necessity, 
arising  out  of  the  ordinary  duties  of  the  office  of 
steivard  of  a  manor^  and  exercisable  therefore 
evett  withoat  a  special  authority,  and  acts  in 
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their  nature  voluntary,  and  therefore  requiring 
a  special  mandate,  is  very  clearlv  ezemplifieo 
by  Sir  Edward  Coke  in  his  Copvnolder.  •  »  • 

"  It  is  certain  that  an  office  oi  trust  annexed 
to  the  person  and  concerning  the  administra- 
tion of  justice,  cannot  be  granted  for  a  term  of 
years,  for  then  it  would  devolve  upon  e^yecutors 
or  administrators,  which  might  be  very  incon- 
venient. And  it  should  seem  that  even  under  a 
grant  of  the  stewardship  of  a  court  baron,  where 
the  suitors  are  the  judges,  to  two  persons  for  a 
term  of  years,  the  appointment  would  deter- 
mine with  the  lives  ot  the  grantees*    . 

"  Under  an  appointment  of  two  joint  stewards, 
1  apprehend  that  courts  may  be  held  by  one 
of  them  ;  and  that  one  of  two  joint  -stewards 
mav  perform  all  acts  of  a  ministerial  nature,  as 
well  out  of  court  as  in  court. 

"  An  office  which  is  partly  ministerial  and 
partly  judicial,  cannot  be  granted  in  reversion, 
not  even  by  the  King :  a  fortiori  a  grant  in 
reversion,  of  an  office  wholly  judicial,  as,  for  in- 
stance,  the  stewardship  of  a  court  leet,  would 
be  void. 

"  But  the  law  distinguishes  between  an  en- 
tireofficc  comprehending  two  parts,  one  judicial 
and  the  other  ministerial,  as,  for  instance,  the 
ancient  office  of  auditor  of  the  court  of  wards, 
and  two  offices  distinct  in  themselves,  but 
comprehended  under  one  name,  as  steward  of 
a  manor,  embracing  the  offices  of  steward  of  a 
court  leet,  and  of  a  court  baron. 

"  The  law  also  makes  a  distinction  between 
the  office  of  judge  of  a  court  of  record,  and 
a  judicial  office  exercisable  by  deputy  ;  there- 
fore I  apprehend,  that  the  office  of  steward  of 
a  customary  court  baron,  although  of  a  judicial 
character,  being  exercisable  by  deputy,  may  be 
granted  in  reversion ;  and  even  infuturo,  as  it 
varies  from  the  case  of  land. 

"  It  is  at  all  events  certain,  that  the  King  may 
grant  an  estate  in  an  office  in  reversion,  or  to 
commence  infuturo,  or  upon  a  contingency  ; 
and  that  a  custom  may  make  an  office  grant- 
able  in  reversion,  in  the  case  of  a  common 
person. 

"  Doubts  were  formerly  entertained  whe- 
ther a  grant  by  a  subject,  of  the  stewardship 
of  a  manor,  for  life,  was  good,  except  by  cus- 
tom or  act  of  Parliament ;  but  in  a  recent  case 
of  an  action  of  assumpsit  in  B.  R.,  the  court 
held  that  a  grant  for  life,  6y  deed,  of  the  stew- 
ardship of  a  manor,  and  of  the  courts  thereto 
belonging,  was  good.  C.  J.  Abbott,  in  deli- 
vering the  judgment  of  the  court,  adverted  to 
the  case  mentioned  by  Lit.  sec.  378,  of  a  grant 
by  deed,  by  a  subject,  of  the  office  of  a  parker- 
snip  for  the  life  of  the  grantee,  and  to  Lord 
Coke's  commentary  upon  that  sect.  (1  Inst. 
'2J3  b),  where  he  states  that  '  if  a  man  doth 
grant  to  another  the  office  of  the  stewardship  of 
his  courts  of  liis  manors,  with  a  certain  fee, 
the  grantor  cannot  discharge  him  of  his  ser- 
vice and  attendance,  because  he  hath  the  profits 
and  fees  belonging  to  his  office,  which  he 
should  lose  if  he  were  discharged  of  his  office.' 
The  Court  also  adverted  to  the  case  of  Hnrvet/ 
V.  Newlvn,  which  was  an  action  on  the  case  for 
disturbmg  the  plaintiff  in  the  office  of  bailiff 


of  a  manor,  granted  to  him  for  life,  and  ob- 
served, that  the  decision  against  the  pluntiff  in 
that  case  appeared  to  have  beeQ»  because  it  was 
not  allegea  by  him  that  there  was  any  profit 
belonging  to  the  office. 

"  The  appointment  of  a  steward  is  generally, 
however,  during  the  lord*8  pleasure  only,  and, 
even  when  made  for  years,  or  for  life^  the  of- 
fice may  be  forfeited  by  mis-user,  non-user,  or 
refuser  :  but  in  a  stewardship  for  life  the  ap- 
pointment would  not  be  revoked  by  a  subse- 
3uent  sale,  and  of  course  therefore  not  by  a 
evise  of  the  manor,  and  this  because  of  the 
casual  profits  incident  to  the  office,  which  could 
not  be  determined  but  with  the  existence  of 
the  manor. 

'*  Should  the  steward  be  disturbed  in  his  office 
his  remedy  is  by  an  action  on  the  case ;  which 
has  been  substituted  for  an  assise ;  and  it  was 
laid  down  in  fFebb*i  case,  that  an  assise  lies 
forjhe  office  of  steward,  bailiff,  or  receiver  of 
a  (manor.  It  also  appears  that  the  court  of 
King's  Bench  would  grant  a  mandtimui  to  re- 
store a  person  to  the  office  of  steward  of  a  cus- 
tomary court  baron. 

*•  It  has  been  thought,  that  the  office  of  stew- 
ard  is  absolutely  essential,  but  I  have  not  been 
able  to  find  any  authority  denying  the  lord 
of  a  manor  the  privilege  of  holding  his  own 
court ;  on  the  contrary  it  is  laid  down  in  vari- 
ous books,  that  the  lord,  or  his  steward,  is  the 
judge  in  the  customary  court,  which  seems 
fully  to  establish  the  right  of  the  lord  to  pre- 
side in  person,  if  he  pleases.  It  may  however 
admit  [of  [a  question  whether,  in  such  a  case, 
the  same  remedy  would  be  open  to  the  lord  for 
fees  upon  surrenders,  and  aamittances,  &c.,  as 
the  law  affords  to  stewards  in  ordinary  cases, 
unless  by^special  custom  or  convent'.on. 
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ACKNOWLEDGMENT  OF  LEASE  FOR  A  TEAR. 

Sir, 

I  venture  to  make  some  remarkseupon  tnis 
important  subject ;  and  am  the  more  inclined 
to  do  so,  (as  your  correspondent  J.J  A.  M. 
(p.  125),  does  not  allude  to  the  79th  sec.  of  ^ 
&  4  W.  4,  c.  74,  on  which  another  of  your  cor- 
respondento  S.  W.  lays  so  much  stress. 

This  section  enacts  "  that  every  deed  to  be 
executed  bv  a  married  woman  for  anp  y  '«^ 
purpoiei  Qithii  act,  except  such  as  may  .be  exe- 
cuted by  her  in  the  character  of  ^protector  for 
the  sole  purpose  of  giving  her  consent  to  the 
disposition  of  a  tenant  in  tail,  shall  upon  her 
executing  the  same,  or  afterwards,  be  P*^""^^ 
and  acknowledged  by  her,  as  her  act  and  acca 
before  a  judge,  &c.  Now  I  contend,  that  even 
if  a  lease  for  a  year'is  executed  by  the  wile, « 
is  not  executed  bv  her  for  any  of  the  puEpo^s 
of  the  act :  I  st.  Because  such  execution,  thougu 
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hy  hfcr,  is  merely  History  either  with  or  with- 
ottacknowledg-ment:  &nd2dly.  Because  ano- 
ther well-known  purpose  is  thereby  answered 
by  her  husband's  execution  alone.  The  free- 
hold, or  the  ri^ht  of  possession  of  all  the  ^vife's 
lands  of  inheritance,  vest  in  the  husband  imme- 
diately upon  the  marriage,  and  his  conveyance 
alone  is  sufficient  to  transfer  a  good  estate  du- 
ring their  joint  lives.  He  alone  could  make  a 
good  tenant  to  the  praecipe  and  a  release  to 
him  and  his  heirs,  where  his  wife  was  only 
tenant.'for  life,  is  good,  for  there  is  both  privity 
and  an  estate  in  the  husband,  whereupon  the 
release  may  sufficiently  enure  by  way  of  enlarge- 
ment. It  is  true  that  husband  and  wife  are 
said  to  be  seised  in  fee  in  right  of  the  wife ; 
but  this  description  of  their  estate  arises  from 
tke  unity  of  persons,  and  does  not  interfere 
with  the  separate  freehold  interest  which  he 
acquires  by  the  intermarriage.  Let  us  now 
turn  to  the  77th  sec.  of  the  abovementioned 
act.  It  empowers  the  wife  by  deed  to  dispose 
of,  release,  surrender^  or  extinguish,  anp  esiaie 
vkiek  $he  alone^  or  she  and  her  husband  in  her 
right,  may  have  in  any  lands,  as  fully  and  effect- 
vaUy  as  she  could  do,  if  she  were  a  feme  sole, 
save  and  except  that  no  such  disposition,  re- 
lease, surrender,  or  extinguishment  should  be 
valid  and  etfectual,  unless  the  husband  concur 
in  the  deed  by  which  the  same  shall  be  effected, 
nor  unless  the  deed  be  acknowledged  by  her 
as  thereinafter  mentioned.  We  see  then  that 
dte  wife  has  now  the  power  of  conveying  her 
interest  by  th«  ordinary  modes  of  conveyance, 
which  she  would  use  as  a  feme  sole;  but  it 
may  be  asked,  do  the  above  words  in  italics, 
(shewing  the  estate  over  which  the  wife  is  to 
have  such  power,)  interfere  with,  and  include 
that  separate  freehold  interest  of  the  husband 
daring  their  joint  lives,  and  put  the  wife  in  the 
same,  situation  as  if  she  had  no  husband  ?  I 
think  not :  because  if  such  was  the  meaning, 
the  words  would  have  been  as  follows :  "Any 
estate  which  she  alone,  or  she  and  her  husband 
in  her  right,  or  the  husband  alone  b^  virtue  of 
the  iotermarriage :"  upon  this  pomt,  in  my 
opinion,  the  case 'mainly  depends  ;  because,  it 
will  be  said,  that  if  the  power  extends  to  such 
separate  estate  of  the  husband,  the  wife  being 
then  in  almost  every  respect  a  feme  sole,  must 
use  the  ordinary  modes  of  assurance ;  and  if  she 
executed  the  lease  for  a  year,  the  same  must 
he  acknowledged  by  her,  as  being  executed  by 
her,  for  the  purposes  of  the  act.  We  will  there- 
fore consider  this  point  further :  It  will  be  ob- 
served, that  the  legislature  has  in  the  77th  sec. 
defined  a  sole  estate  in  reference  to  the  wife ; 
and  it  follows,  that  having  made  such  a  dis- 
tinction, the  description  of  the  estate  of  the 
husband  and  wife  immediately  following,  must 
mean,  not  the  sole  estate  of  the  husband  and 
the  joint  estate  of  himself  and  wife,  but  the 
joint  estate  alone,  the  words  themselves  import 
such,  and  cannot  be  extended  further;  besides, 
it  cannot  be  supposed  that  the  legislature  in- 
tended to  make  the  ^wife  the  party  to  transfer 
by  the  ordinary  modes  of  conveyance  of  a  feme 
sole,  a  freehold  interest  actually  vested  in  and 
belonging  exclusively  to  the  husband;  the  act 


was  not  made  forsuchapurpoee;  it  would  only 
apply  to  interests  for  the  conveyance  whereof  a 
fine  and  recovery  was  necessary :  If  it  had  bieen 
intended  that  the  wife  should  have  a  power  or 
authoritv  simply  as  such,  the  words  "as  fully  and 
effectually  as  she  could  do  if  she  were  a  feme 
sole,"  need  not  have  been  added.  At  aU  events 
whether  she  has  power  as  such,  or  not,  she  baa 
evidently  an  interest  to  convey,  and  therefore, 
it  would  be  held  by  executing  a  release,  she  had 
recourse  to  the  conveyance  of  her  interest, 
which  could  not  include  an  estate  in  which  she 
had  in  fact  no  interest ;  viz.  that  of  the  hus- 
band. The  reasonable  construction  seems  to  be, 
that  the  act  only  gives  the  wife  the  power  of  a 
feme  sole  to  the  extent  of  her  own  interest  and 
of  the  joint  interest  of  herself  and  husband, 
subject  of  course  to  his  freehold  during  their 
joint  lives ;  if  so,  the  release  alone,  duly  ac- 
knowledged, and  in  which  her  husband  con- 
curs, is  sufficient  to  dispose  of  the  estate  under 
the  above  statute,  notwithstanding  she  has 
executed,  but  omitted  to  acknowledge,  the  lease 
for  a  year ;  because  such  lease  is  not  made  for 
any  of  the  purposes  of  the  act,  being  as  re- 
gards the  wife,  executed  by  her  to  no  purpose, 
as  she'  can  convey  no  estate  in  possession, 
which  is  ^ ways  the  object  of  a  lease  for  a  year, 
such  estate  in  possession  being  in  the  husband 
alone.  But  it  may  be  asked,  why  did  she  exe- 
cute it  ?  .The  answer  may  be,  if'^  for  any  pur- 
pose, protmbly  for  that  of  providing  for  the 
possibility  of  her  being  a  feme  sole,  though  re- 
presented as  a  married  woman.  It  cannot  be 
said,  a  wife  never  executed  a  lease  for  a  year, 
previously  to  the  new  statute,  and  yet  such  exe- 
cution was  then  merely  nugatory.  But  grant 
that  the  lease,  as  regards  the  wife,  is  void  for 
want  of  acknowledgment,  the  act  does  not 
make  it  void  with  reference  also  to  the  hus- 
band, it  only  points  to  the  case  of  a  deed  being 
executed  by  the  wife,  by  which  her  disposition 
shall  be  effected  under  the  powers  thereof; 
therefore,  the  purchaser  has,  by  the  act  of  the 
husband,  a  sufficient  estate  for  the  release  of 
himself  and  wife  to  work  upon.  The  Court 
would  decide  thus :  "  ut  res  magis  valeai  quam 
pereat."  E.P. 


The  remarks  upon  the  subject  of  Acknow- 
ledgments of  Leases  for  a  Year,  8  L.  O.  236. 
314,  434 ;  9  L.  0.  56,  125,  were  raised  and 
answered  in  the  first  instance,  by  your  corres- 
pondent J.  H.  £.,  who  seems  to  have  had  a 
clear  view  upon  the  subject.  I  think  the  subject 
has  been  somewhat  mystified  by  the  late  wri- 
ters ;  I  shall  therefore  endeavour,  by  reference 
to  principle  and  cases,  to  shew,  that  J.  H.  £. 
was  right  in  holding,  that  no  acknowledgment 
was  requisite  of  the  lease  by  the  wife.  The  real 
question  seems  to  have  been  lost  sight  of,  viz. 
whether  an  innocent  conveyance,  by  the  hus- 
band, of  the  wife's  land,is0ot(/,  or  only  voidalde. 
If  the  first,  then  those  who  stand  up  for  the 
acknowledgment  by  the  wife  are  right ;  if  void- 
able  only,  uien  is  J.  H.  £.  right  in  his  position. 
^  That  the  husband  has  an  interest  in  the  wife's 
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lands,  is  ibevm  by  tfie  case  of  PtfipUank  ▼. 
fftrtokiiu,  Doug.  SS29,  which  proves  that  the 
right  way  of  pleading  their  interests  is,  that  the 
hosband  aoa  wife  ere,  in  her  right,  seised  in 
fee.  That  the  husband  may  make  a  lease  of  the 
wife's  land,  and  if  he  reserve  a  rent,  and  she 
after  his  death  receive  such  rent,  she  thereby 
affirms  the  lease,  is  admitted  by  the  M,  R^in 
Drybuuer  v  B^thoiinnew,  2  P.  W.  127.  l>oe 
y.  teller,  7  T.  R.  478,  is  a  direct  authority, 
that  where  the  husband  (the  wife  was  a  party, 
and  executed,  but  this  could  be  of  no  avail 
without  a  fine),  leased  the  wife's  lands,,  and  she 
«lt«  his  death  received  the  rent,  this  amounted 
Co  a  confirmation,  such  lease  being  voidable 
only.  It  was  scarcely  necessary  to  add  this,  as 
^onirmation  cannot  aid  a  toid  act.  Again,  on 
principle,  seeing  that  the  husband  and  wife  are 
in  her  right  said  to  be  seised  in  fee  of  her  lands, 
and  as  before  32  H.  8.  c.  28,  s.  6,  the  same 
tortious  conveyance  by  a  husband  of  his  wife's 
land,  was  a  discontinuance  to  her,  as  was  a  dis- 
<K>ntinuaiice  of  entail  lands,  when  made  by 
tenant  in  tail ;  it  seems  to  follow,- that  an  in. 
nocent  conveyance  of  the  wife's  fee  simple  lands 
by  the  husband,  must  have  the  tame  effect  as  a 
similar  conveyance  of  entail  lands,  by  tenant 
In  tail,  since  the  inheritance  of  the  convepng 
party  in  each  case  ascertains  the  extent  ot  the 
assurance.  That  the  innocent  conveyance  of 
tenant  in  tail,  passes  a  voidable  fee,  is  seen  from 
Mackel  V.  Clarke,  2  Salk.  619;  and  therefore.  1 
conclude,  the  innocent  conveyance  of  the  hus- 
band  WMed,jure  uaoris,  creates  only  a  voidable 
act ;  and  hence  a  lease  by  husband  alone,  of 
hk  wUe's  land,  is  clearly  voidable  only,  Jordan 
y.  fTikeifCTo,  Jac.3d2.  It  comes  theivto  this,  if 
the  wife,  in  pursuance  of  the  powers  of  the  Fines 
and  Recoveries' Abolition  Act,  confirm  the  act  of 
faer  husband,  till  then  voidable,  by  joining  in 
the  release,  she  cannot  dissent  after  his  death. 
Before  the  act,  she  might  have  assented  by  fine, 
and  now  the  act  only  simplifies  that  mode  of 
ahewing  such  assent ;  should  any  further  refer- 
ences l^  wanting,  to  confirm  the  doctrine  of  the 
husband's  power  over  the  wife's  lands,  I  can 
only  refer  ^e  parties  to  4  Bacon's  Abridgment, 
(ed.  1797),  title,  G.  Leases  made  by  Husband 
and  Wife ;  and  also  2  Qacon's  Abridgment, 
title  Discontinuance,  (Head  C.)  by  husbands 
seised  in  right  of  their  wives.  T.  0.  B. 

[We  submit  to  our  several  correspondents 
on  this  natter,  that  enough  on  both  sides  has 
been  stated,  answet^ed,  and  replied  to,  and 
that  they  should  now  select  another  subject 
for  disquisition.    Ed.] 


SUPERIOR  COURTS. 
%at\s  Cf^anctlUrr'if  Cfftirt. 

OONTI  n  PT.— 1 D  RISDICTION. 

ji  prisoner  eonimitted  for  contempt  of  an 
order  to  transfer  stock,  not  m  existence 
token  the  order  tens  made,  is  not  within 
tkeprovitms  qftha  1  AT.  4,  c.  M;  but  tke} 


provmans  qfthat  act  ^0  extended  to  kk 
case  by  the  2  fF.  4,  c.  68,  ufkieh  gives  tke 
C'furt  a  discretionary  Jurisdiction, 

Mr.  fTood  applied  for  an  order  to  discharge 
the  defendant  from  prison.  He  was  ordered, 
by  a  decree  made  in  the  suit,  to  tratrefer  some 
stock  which  had  stood  in  bis  name,  and  to  pay 
over  the  dividends  he  had  received ;  but  the 
stock  having  been  sold  out,  it  was  imposntiJe 
to  comply  with  the  order,  and  the  defendant 
was  committed  for  the  contempt.  He  had 
filed  his  petition  in  the  Insolvent  Debtors' 
Court,  inserting  in  his  schedule  the  amount  of 
stock  that  had  once  stood  in  his  name,  and 
prayed  to  be  discharged  by  that  Court,  accord- 
ing to  the  power  given  it  by  the  7  O-  4,  c.  57; 
but  that  Court  reused  to  discbarjg^e  him  until 
this  Court  had  first  discharged  him  from  the 
contempt.  This  application  had  been  made  to 
the  Vice  Chancellor;  but  his  Honor  refused  it, 
conceiving  that  the  Court  had  not  jurisdiction 
in  a  case  of  contempt  for  not  transferrinji^  stodc, 
there  being  110  express  provision  for  it  in  the 
act  1  W.  4,  c.  3fi.  Mr.  fTood,  however,  sub- 
mitted, that  by  the  15th  section  of  that  act,  and 
rule  17,  this  Court,  •'  in  any  case  of  commit- 
ment for  contempt  not  before  provided  for, 
may  make  such  order  for  the  discharge  of  a 
prisoner  upon  such  terms  as  the  Court  may 
see  fit." 

Mr.  •/.  RusselL-^This  defendant  is  not  en- 
titled to  any  favor.  Being  a  trustee  of  this 
stock,  he  had  vexatiously  defended  the  suit. 
After  selling  out  the  stock,  he  asked  the  Court 
to  discharge  him  from  the  effect  of  the  de- 
cree made  against  him.  This  case  did  not  fall 
within  the  1  W.  4,  c.  36.  This  Court  is  not 
ancillary  to  the  Insolvent  Debtors'  Court ;  let 
him  apply  to  that  Court  for  his  discharge  firom 
the  debt,  then  he  may  come  here  to  claim  his 
discharge  from  the  contempt.  To  discharge 
the  defendant  in  this  way,  would  be  a  great 
hardship  on  the  plaintiffs. 

The  Lrrrd  Chancellor. — No  greater  hardship 
than  in  all  cases  of  insolvency,  except  that  the 
discharge  here  might  be  an  extinction  of  the 
debt.  Why  not  accept  the  proposition  of 
allowing  diis  stock  to  oe  inserted  m  the  sche- 
dule as  money,  and  thus  make  the  defendant's 
future  effects  liable  ? 

Mr.  Russell  relied  upon  the  objection  that 
the  act  referred  to  gave  the  Court  no  jurisdic- 
tion over  this  case. 

Mr.  ^wrf.— This  case,  if  not  within  the  let- 
ter  of  the  act,  is  within  its  principle,  and 
amounts  to  the  grievance  which  was  the  occa- 
sion of  the  act;  that  was,  the  power  a  vindic- 
tive part^  had  of  keeping  another  in  pnson 
during  his  pleasure. 

Tlie  Lord  Chancellor.--'ThB  effect  of  the 
section  of  the  act  referred  to  is  this,  that  rfs 
party  will  not,  through  obstinacy  or  other 
cause,  do  the  act  commanded,  the  Court  wui 
do  it  for  him,  so  that  the  other  party  may  have 
the  benefit  of  the  act,  as  if  the  person  orderca 
did  it;  but  can  that  be  done  in  this  case?  Wis 
Lordship  was  inclined  to  think  he  had  not 
jurisdic&n;  but  he  would  consider  it,  »n<* 
confer  whh  tha  oAielp  Jndfee  aH  it. 
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VltrfFood,  Bome  days  after,  referred  his 
LordaUp  (o  the  net  2  &  3  W.  4.  c.  58,  extend- 
iDZ  and  .explaining  the  provisions  of  tlie  act 
1  W.  4,  e.  3o,  and  enacting^  that  in  all  cases  of 
*  contempt  other  than  those  provided  for  by  the 
latf-mentioDed  act,  before  any  person  shall  at 
say  ^oie  be  in  prison  under  any  commitment 
or  ^chment  directed  by  the  Court  of  Chan- 
cery or  Exchequer,  the  Court  of  Equity  direct- 
ing such  commitment  or  attachment  shall  have 
the  power,  i/ji  «•  ihin/tjit,  to  discbarge  such 
person  from  his  contempt,  except  as  to  the 
co«ts  thereof,  which  shall  be  deemed  to  be 
v^ithin  the  Insolvent  Debtors'  Act  (7  G.  4,  c. 
57)-  He  waa  not  aware  of  this  act  when  he 
first  made  the  application. 

The  LoTfi  XJhancfllur  havingf  looked  into  this 
set,  said,  it  seemed  to  him  to  be  framed  to 
neet  this  case,  which  certainly  was  not  within 
^e  foi:«)^  act.  It  is  in  the  discretion  of  the 
Court  to  discharge  him  from  the  contempt, 
and  then  he  mav  apply  to  the  I  nsolvent  Debtors' 
Court  for  hLi  discharge  from  the  costs.  This 
Court,  however,  must  have  before  it  sufficient 
evidence  of  the  fitnesn  of  this  prisoner's  case 
for  the  exercise  of  its  discretion  in  his  foror, 
and  \t  would,  with  that  view,  look  into  the 
affidavits. 

His  Lordfihip  afterwards  said,  he  had  read 
the  affidavita.  and  thought  he  might  direct  the 
defendant  to  be  discharged  from  the  contempt, 
bat  not  from  the  costs.  He  -  may  apply  to  the 
losolfent  Debtors'  Court  to  be  discharged 
from  them. 

Hughes  ▼.  Liovd,  Sittings  %X  Lincoln's  Inn, 
.  December  10th  &  ISth,  1834. 
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bunoi  neee$9arjf/vr  ike  agetUt  or  BoHdinn 
far  all  the  poriie$  in  a  euit,  to  attend  the 
refistrtnr  in  pauing  a  decree,  U  isfafrhm 
wko  get$  the  decree  in  hie  /avor,  to  see  it 
drawn  up^  and  both  agents  in  decrees  re- 
quiring nicety  attend  to  assist  the  registrar 
in  drawing  up  the  minutes, 

Mr.  Cooper  stated  the  contents  of  a  petition 
IB  which  a  question  was  raised  for  the  decision 
of  the  Court,  that  interested  all  the  solicitors 
prsctuing  in  it.  In  the  suit  of  Long  v.  Lfoug, 
an  Infant,  Anne  Isabella  Long  was  made  a 
ward  of  die  Coivt,  taking  an  interest  in  two 
sums  of  2500/.,  each.  A  petition  was  presented 
in  her  name,  in  August  lbt;33,  by  Mr.  Robert 
Long,  her  pelemal  grandfather,  praying  for 
the  appointment  of  a  guardian  of  the  infant. 
Her  mother,  tb&n  married  to  a  second  husband, 
CMr.  Sandes),  being  her  next  of  kin,  had  a 
right  to  appear  on  that  petition,  and  she  ac- 
confiagly  gave  isstructions  to  Mr.  Young,  her 
soUcitor  then,  to  appear  for  her.  Mrs.  Simdes 
affierwarda  discharged  Mr.  Young,  and  bi- 
structed  Mr.  Gregory,  who  continued  her  so- 
Udtor  in  this  matter  down  to  the  33d  of  Junc^ 
in  the  pteaeat  year.  On  that  day  the  late 
Lord  Chancellor  pronounced  an  order  ap*> 
Ppintow  Dr.  Cooper,  of  Worcestershire  guar- 
ott ofthe kfimt ;  Mrs. Sadden baiag diasatiB. 


fied  with  Mr.  Gregory,  discharged  him  also, 
and  appointed  in  ma  place  Messrs.  Constable 
and  Kirk,  who  continue  her  solicitors.  They 
attended  the  registrar  together  with  Messrs. 
Croft  and  Whiteside,  the  solicitors  of  Mr. 
K.  Long,  on  the  28th  of  June,  and  obtained  a 
copy  ot  the  minutes  of  the  order  of  the  2iid. 
Several  steps  were  afterwards  taken  by  them  to 
to  alter  the  minutes,  and  a  new  notice  was  giveu 
by  them  on  the  28th  of  October,  of  a  motion 
in  the  then  approaching  term,  to  var^  the  mi- 
nutes; but  on  the  suggestion  of  the  Lord  Chan- 
cellor a  petition  was  presented,  stating  all  the 
facts,  and  also  .a  cross  petition  in  behalf  of  Mr. 
Robert  Long,  praying,  that  Mrs.  Sandes  be  re- 
straiued  from  seemg  the  infant.  Those  peti- 
tions came  on  for  hearing  on  the  13th  of  No- 
vember, when  the  Lord  Chancellor  dismissed 
the  latter,  and  ordered  the  miuute^  ot  the  or- 
der of  the  2:ird  of  June,  to  be  drawn  up  into 
a  decree.  Messrs.  Croft  and  Whitesiue  at- 
tended the  registrar  on  the  :28th  of  November, 
to  enter  and  pass  the  order  in  the  al>sence  of 
JNJessn*.  Constable  and  Kirk,  who,  as  the  solici- 
tors of  Mrs.  Sandes,  ou  behalf  of  the  infant, 
had  a  right  to  be  pre2*ent.  The  prayer,  there- 
fore, of  the  present  petition  was,  that  the  order 
be  stayed  for  this  irregularity,  and  that  Messrs. 
Croft  and  Whiteside  be  ordered  to  pay  the 
costs  of  this  petition.  The  learned  counsel  said. 
It  was  the  uniform  practice  for  the  solicitors 
or  agents  on  both  sides  to  attend  the  registrar, 
in  dra^^g  up  the  minutes ;  Messrs.  Croft  and 
Whiteside  were  well  aware  of  that  practice, 
as  was  proved  by  the  fact,  that  they  gave  notice 
to  Mr.  Oregory,  and  he  it  was  who  attended  the 
registrar,  although  he  was  not  the  agent  of 
Mrs.  Sandes  since  the  23rd  of  June.  That 
they  knew  Messrs.  Constable  and  Kirk  to  be  the 
solicitors  substituted  for  Mr.  Gregory,  was  evi- 
denced, not  only  by  the  facts  stated  in  the  peti- 
tion, but  also  by  this,  that  they  were  the  solici- 
tors who  were  served  by  Messrs.  Croft  and 
Whiteside  with  a  Warrant  to  tax  the  costs. 

Mr.  Munrue  and  Mr.  Girdlestone,  ouhf^iM 
of  the  guardian  and  the  solicitors,  submitted 
that  there  was  no  irregularity  in  what  was  done. 
Mr.  Gregory  was  the  solicitor  when  the  order 
was  pronounced,  and  he  best  knew  how  the 
order  was  to  be  drawn  up  to  correspond  with 
the  minutes.  Mrs.  Sandes  was  no  party  to  that 
order,  although  she  appeared  by  counsel.  It  was 
made  on  the  petition  of  the  infant,  presented 
by  the  grandfather ;  there  was  notli^ng  in  the 
order  to  affect  the  interest  of  Mrs.  Sandes. 

The  Lord  Chancellor, — ^Thereis  no  aUegation 
in  the  petition, 'that  the  order,  as  drawn  up,  \i 
not  conformable  to  the  minutes.  The  petition 
does  complain  that  the  order  is  injurious  to  Mrs. 
Sandes ;  but  that  was  the  matter  of  complaint 
to  the  late  Lord  Chttncellor,  who  so  far  from 
yielding  to  such  complaiut,  confirmed  his  or- 
der, Bm  dire<*tod  it  to  be  drawn  up.  The  last 
order  of  Lord  Brougham,  dated  the  10th  of 
November,  directing  the  order  to  be  passed, 
dispoar4  of  this  matter.  The  order  as  passed, 
«gre«6  with  the  minutes ;  the  registrar  also 
says,  that  it  is  not  necessary  that  both  the 
agents  should  attend  the  jr^gialrar.    He  who 
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has  got  the  decree  in  favor  of  his  client,  always 
takes  care  to  secure  the  benefit  of  it:  he  sees 
it  entered  and  passed.  Where  there  is  difficulty 
both  agents  attend  to  assist  the  registrar.  The 
petition  is  dismissed,  with  costs  against  Mrs. 
Sandes. 

In  re  Long,  in  the  cause  Lonr  v.  ijong^ 
sittings  at  Lincoln's  Inn,  after  Michaelmas 
Term,  1834. 

ilfng'if  Smc^. 
[Before  the  Four  Judges.] 

ATTORNBT    AND     CLIENT. — RETAINER.— BTI- 
DENCB.  • 

The  mere  production  of  an  attorney* t  retainer 
in  a  particular  caute,  ii  not  eonciusioe  (hat 
the  penon  giving  it  is  liahle  for  the  cotle 
incurred. 

This  was  an  application  to  set  aside  a  verdict 
found  for  the  defendant,  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Judge  who 
tried  the  cause.  It  was  an  action  for  an  attor- 
ney's biU.  The  defendant  first  pleaded  the 
general  issue;  and  secondlv,  the  statute  of 
fimitations.  On  the  part  of  the  plaintiff  it  was 
shewn,  that  a  written  retainer  had  been  given 
to  him  in  the  cause  in  question,  and  for  the 
costs  incurred,  in  which  the  present  action  was 
brought,  and  that  retainer  was  produced.  On 
the  part  of  the  defendant,  several  witnesses 
were  called  for  the  purpose  of  shewing,  that 
although  the  retainer  had  been  given  oy  the 
defenoant,  yet  the  proceedings  had  been  par- 
ried on  at  the  instance,  and  on  the  credit  of 
another  person,  and  conseouently,  that  the 
defendant  was  not  liable.  Toe  learned  Judge 
in  summing  up  to  the  jury,  left  it  for  them  to 
consider,  whether  the  plaintiff  had  given  credit 
to  the  defendant,  or  to  the  person  to  whom  it 
was  suggested  that  credit  had  been  given. 
This  direction,  it  was  contended,  was  wrong, 
for  no  question  ought  to  have  been  raised  with 
respect  to  who  the  person  was  to  whom  credit 
had  been  given,  aftier  the  retainer  had  been 
put  in  evidence. 

Per  Curiam. — ^Thc  mere  putting  in  evidence 
of  the  retainer  bv  the  defendant,  does  not 
necessarily  conclude  the  deftodant  as  to  whom 
the  credit  was  given.  Although  he  may  have 
originally  given  the  retainer,  the  credit  may 
have  been  given  to  another  person.  The  direc- 
tion, thererore,  of  the  learned  Judge  was  per- 
fectly correct,  and  consequently  there  is  no 
ground  for  disturbing  the  verdict  found  by  the 
jury. 

Rule  refused. — Godson  v.  Freeman,  M.  T. 
1834.  K.  B.  F.  J. 


under-sheriff's  notes. — ^WRIT  OF  TRIAL. — 
CONTEMPT. 

fFhen  a  writ  of  trial  has  been  executed,  and 
the  under-sheriff's  notes  are  required  by 
the  superior  Court,  in  order  to  dispose  of 
a  rule  for  a  new  (rial,  the  notes  must  be 
read  forthwith  on  an  intimation  flwn  the 
Court. 

This  was  an  isiue  tried  before  an  under- 


sheriff,  under  the  3  &  4  W.  4^  c.  42,  $  17.  On 
a  motion  for  a  new  trial  in  this  cause,  the 
Court  required  the  under-sheriff's  notes.  The 
plaintiff  applied,  through  his  agent,  to  the 
under-sheriff  for  his  notes,  but  1^  refused  to 
give  them  until  he  received  an  order  from  the 
Court  to  that  effect.  Such  order  having  been 
procured,  the  under  sheriff  delivered  his  notes, 
but  not  till  the  plaintiff  had  been  put  to  addi- 
tional expenses  in  consequence  of  his  (the 
under-sheriff)  witholding  them  in  the  first  in- 
stance. A  rule  nisi  was  obtained,  calling  on 
the  under-sheriff  to  shew  cause  why  these  ex- 
penses should  not  be  paid  by  him. 

On  shewing  cause  against  this  rule,  it  ap» 
peared  from  the  affidavits  on  the  part  of  the 
undersheriff,  that  the  person  applying  for  the 
notes,  and  who  represented  himself  as  the 
plaintiff's  agent,  the  under-sheriff  believed  to 
be  unfriendly  to  one  of  the  parties,  and  un- 
authorized to  make  the  application.  He  had 
therefore  refused  to  give  his  notes  until  he  re- 
ceived an  order  from  the  (yourt  to  that  effect. 
On  receipt  of  such  order  he  immediately  fur- 
nished them. 

Per  Curiam. — ^We  do  not  think  the  sheriff 
sufficiently  blameable  to  authorize  us  in  com- 
pelliog  him  to  pay  these  costs.  He  did  not 
Know,  when  the  first  demand  was  made,  that 
the  Court  desired  the  production  of  his  notes  ; 
and  he  also  believed  the  person  applying  for 
them  to  be  inimical  to  one  of  the  parties. 
Therefore,  upon  the  whole,  we  think  be  was 
not  to  blame.  The  present  rule  must  be  dis- 
charged, without  costs. 

Rme  discharged,  without  costs. — Metcs^r, 
Parry,  M.  T.  1834.    K.  B.  F.  J. 

AiiiQ'i^  Bmcli  l^rsctfce  Cmtrt. 

BAIL.— giving  time. — DI8CHAR0B  OF  BAII*.— 
BAIL-BOND. 

Jfone  of  two  bail  consents  to  time  for  p^ting 
in  bail  being  given  to  the  defendant,  they 
are  not,  by  such  time,  entitled  to  have  the 
bail^nd  cancelled. 

In  this  case  a  rule  nisi  had  been  obtained, 
calling  on  the  plaintiff  to  shew  cause  why  the 
proceedings  in  this  cause  should  not  be  set 
aside,  and  the  bail-bond  be  delivered  up  to  be 
cancelled.  The  ground  of  the  application  was, 
that  the  plaintiff  having  given  the  defendant 
time  to  put  in  bail,  without  the  consent  of  the 
bail  below,  they  had  by  that  act  become  freed 
from  all  liability,  and  were  entitled  to  have  the 
bail-bond  delivered  up  to  be  cancelled. 

On  shewing  eause  against  this  rule,  affidavits 
were  produced  which  swore  that  time  had  been 
given  with  the  bul's  consent. 

In  support  of  the  rule  it  was  submitted,  that 
it  did  not  sufficiently  appear  from  the  plaintiff's 
affidavits  that  both  the  bail  had  consented. 

Littledale,  J.— On  reading  the  affidavits,  I 
am  inclined  to  think  that  time  was  given  ynith 
the  approbation  of  one  of  the  bail ;  and  in  mat- 
ters  of  this  sort  the  acts  of  one  are  binding  to 
the  other. 

Rule  discharged.— ^ottwr</  v.  Bradbsrry,  M. 
T.  1834.    K.  B.  P.  C. 


Sviperior  Courts :  K,  B.  Practice  Court, 


221 


IRREOULARITT. — IND0R8EMBNT  Of  DEBT  AND 
0O8T8. — CAPIAS. 

I/h  the  indftreemeni  nfdeht  and  eoste  clnim- 
ed  iy  the  plaintiff  by  hie  ufrit  of  capias, 
ihe  word  "  ejpecution  *'  /*  introduced,  in- 
stead of  "  eervice,*  it  may  be  amended  on 
certain  terms, . 

This  was  an  application  for  a  rule  nisi  for 
ciacelKng  the  bail-bond  In  this  case,  on  the 
groaod  of  the  indorsement  of  the  amount  of 
dfcbt  and  costs  on  the  back  of  the  writ  not 
bein^  in  accordance  with  the  form  attached 
K)  the  rule  of  court,  and  consequently  irregular. 
The  indorsement  given  in  the  form  was^  that 
if  the  amount  claimed,  together  with  costs, 
ifere  paid  within  four  days  from  "  the  service  " 
of  the  process,  proceedmgs  would  be  stayed. 
Hie  word  "  service,"  however,  it  was  con- 
tended, should  apply  only  to  serviceable  pro- 
cess, and  not  to  bailable  process,  where  the 
word  •'  execution  "  should  be  used. 

Litttedale,  J.,  was  qf  opinion  that  the  word 
service  was  properly  used,  the  form  given  in 
the  rule  having  been  strictly  followed. 

Rule  refused. — Coils  ana  others  v.  Morpeth, 
M.T.  1834.    K.B.  P.  C. 


DISTRIffGAS. — ENTERING  APPEARANCE. — 
HBAR8AT  EVIDENCE. 

ff^hen  the  sheriff  has  returned  non  est  in- 
ventus and  nulla  bona  t9  a  writ  of  dis- 
tringas, primary  evidence  must  he  given  of 
the  efforts  made  to  effect  a  service, 

la  this  case  a  distringas  had  been  obtained, 
the  sheriff's  return  to  which  was  non  est  in- 
centus  and  nulla  bona.  It  appeared  that  the 
sheriff's  officer  to  whom  the  execution  of  the 
writ  was  intrusted  had  since  died,  but  before 
he  died  he  had  told  another  person  ef  the 
efforts  he  had  made  to  serve  the  defendant, 
llie  person  to  whom  this  communication  was 
made  stated,  in  an  affidavit,  those  efforts.  An 
application  was  now  made,  under  the  2  &  3 
W.  4,  c.  39,  §  3,  for  leave  to  enter  an  appear- 
ance for  the  defendant. 

Liftl^dftie,  J.,  said,  that  it  must  be  more 
clearly  shewn  what  efforts  had  been  made  to 
serve  the  distringas,  in  order  that  he  might 
judge  of  the  propriety  of  allowing  an  appear- 
ance to  be  entered  for  the  defendant ;  but  he 
could  not  rely  on  hearsay  of  what  a  particular 
person  had  done. 

Daniels  v,  rarity^  M.  T.  1834.    K.  B.  P.  C. 


U)8T  NOTB.— RULE  TO  COMPUTE.— SRCOND- 
ART  EVIDENCE. 

ff'here  a  promiuory  note  on  which  judg- 
ment has  been  signed  has  been  destroyed, 
«  rule  to  compute  may  notwithstanding  be 
obtained. 

This  was  an  application  for  a  rule  nisi,  to 
compute  principal  4uui  i&teMaft  on  a  promiB- 


sory  note.  An  affidavit  was  produced  wherein 
the  deponent  swore  he  saw  the  defendant  tear 
the  note  to  pieces. 

Littledale,  J.,  granted  a  rule  nisi. 

Rule  nisi  granted. — Clarke  v.  Quince,  M.  T. 
1834.    K.B.  P.O. 


NONPAYMENT  OF  COSTS. — ^ATTACHMENT. — 
CONDITIONAL  ORDER. 

ff  a  Judge's  order  is  conditional  for  pay^ 
ment  of  costs,  an  attachment  for  its  non^ 
performance  cannot  be  obtained,  although 
the  condition  has  not  been  fulfilled. 

In  this  case  an  application  was  made  to  the 
Court  for  a  rule  iir#f  for  an  attachment  against 
the  plaintiff  for  non-payment  of  costs  pur- 
suant to  a  Judge's  order.  The  capias  sued 
out  by  the  plaintiff  in  this  case  was  irregular, 
the  word  '*  execution  "  bein|r  introduced,  in- 
stead of  "  service."  The  plaintiff  then  applied 
for  and  obtained  the  order  of  a  Jud^e  to  amend, 
on  payment  of  costs.  The  plaindff  amended, 
but  had  not  psud  the  costs,  although  he  was 
proceeding  with  his  action. 

Littlidale,  J.,  said,  the  proper  course  for 
the  defendant  to  pursue  in  tnis  case,  would  be 
for  him  to  make  an  application  to  rescind  the 
order,  and  by  so  doing,  the  plaintiff's  pro- 
ceedings would  be  refipuar;  but  he  refus^  to 
direct  an  attachment  for  the  non-performance 
of  a  conditional  order. 

Rule  Infused.— rcirfKff  v.  Gill,  M.  T.  1834. 
K.  B.  P.  C. 


ATTORNEY. — STRIKING  OFF  THE  BOLL.— 
ATTACHMENT. 

f^here  an  attorney  disobeys  a  Judges  order, 
the  proper  course  of  proceeding  against 
him  is  by  applying  for  an  attachment,  and 
not' to  strike  him  off  the  roll. 

This  was  an  application  for  a  rule  nisi  to 
strike  an  attorney  off  the  roll,  for  disobeying  a 
Judge's  order.  The  order  directed  him  to 
assign  his  articled  clerk,  and  to  pay  the  costs 
of  the  application.  This  order  was  afterwards 
made  a  Bule  of  conit»  but  it  was  disregarded  by 
the  attorney. 

Littledale,  J. — ^The  proper  course  to  pur- 
sue in  this  case  will  be  to  obtain  an  attach* 
ment.  If  he  still  remains  in  contempt,  then 
the  question  as  to  his  continuing  on  the  roll 
may  be  discussed. 

Rule  nisi  accordingly. — Ew  parte  Townley^ 
M.  T.  1834.    K.  B.  P.  C. 


CAPIAS. — AFFIDAVITS. — JURAT. — AFFIDAVIT 
OF  DEBT. 

jiffidavits  of  debt  sworn  before  commissioners, 
need  not  be  entitled  in  any  Court, 

A  rule  msi  was  obtained  in  this  case  to  set 
aside  the  writ  of  capias,  and  ail  subsequent 
proceedings,  with  costs,  on  the  ground  of  seve- 
ral defects  in  the  affidavit  of  debt,  and  the  e«r- 
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phi.  The  objections  to  the  writ  and  affidavit 
were  three,  and  in  the  following  order :  first, 
the  affidavit  of  debt,  it  not  being  intituled  in 
any  Court ;  secondly,  the  jurat,  which  stated 
it  to  be  sworn  at  Edinburgh,  but  did  not  state 
the  county  in  which  that  city  was ;  thirdly,  the 
writ  contained  no  description  of  the  defendant's 
residence. 

Ob  shewing  cause  against  this  rule,  it 
was  contended,  that  the  affidavit  of  debt  had 
been  held  sufficient  by  a  judge  at  chambers  ; 
and  with  respect  to  the  writ,  the  defendant 
could  not  object  to  it,  he  having  waived  his 
right,  by  obtaining  time  to  put  in  bail.  The 
other  objections  to  the  writ  and  affidavit  had 
been  discussed  before  the  judge  at  chambers, 
and  by  him  also  held  sufficient. 

LUtledale^  J.,  Affidavits  sworn  before  com- 
missioners, arc  not  required  to  be  entitled  in 
any  Court.  As  to  the  other  objections,  I  do 
not  see  how  1  can  interfere  with  them,  they 
having  been  finally  decided  by  Mr.  Baron  AU 
derson  at  chambers,  before  whom  this  case 
came.  The  present  rule  therefore  must  be 
discharged,  allowing  the  plaintiff  time  to  amend 
the  indorsement,  on  the  conditions  before  men- 
tioned. 

Role  discharged,  without  costs. — Urquhart 
V.  Dick,  M.  T.  1834,  K.  B.  P.  C. 


ENTITLING  AFFIDAVIT. — AHBNDMENT. — A9- 
BI«NBB/*-PERJDET. 

I/an  affidavit  ii  proposed  to  be  entitled  in  n 
etiuee  in  which  anauignee  is  pl*dntifft  it 
"mutt  Ife  shewn  in  the  title,  of  whom  the 
plaintiff'  is  assignee. 

In  this  case  a  rule  nisi  was  obtained,  calDng 
upon  the  plaintiff  to  shew  cause  why  the  judg- 
ment signed  by  him  should  not  be  set  aside 
with  costs,  and  why  he  should  not  stay  his  pro* 
ceedings. 

On  shewing  cause  ag^nst  this  rule,  the  en- 
titling of  the  affidavit  on  which  the  rule  was 
obtaioed,  was  objected  to.  It  described  the 
plaintiff  as  *<  Phillips'  assignee/'  &c. ;  this,  it 
was  contended,  was  too  general  a  description 
of  the  plaintiff,  as  it  dia  not  appear  from  the 
affidavit,  whether  he  was  assignee  of  a  bank- 
rupt, or,  in  fact,  what  assignee  he  was.  'If  such 
an  affidavit  as  this  were  permitted,  an  indietr 
iBeot  for  perjury  would  not  lie  against  the  de- 
ponent. 

In  support  of  this  rule  it  was  submitted,  that 
the  name  of  the  cause  realty  was  "  Phillips  v. 
Hutchinson  and  others"  and  that  the  words 
*'  assignee,  &c.,"  were  superfluous.  That  be- 
ing the  case,  an  indictment  for  perjury  could 
be  supported.  In  the  event,  however,  of  the 
affidavit  being  wrongly  intituled,  the  Court 
would  permit  the  plaintiff  to  amend. 

Littkdale,  J.,  was  of  opinion,  that  it  was  no 
more  than  proper  it  should  be  shewn  whether 
the  plaintiff  was  assignee  to  a  person  to  whom 
he  might  legally  be  an  assignee.  He  could 
neither  allow  an  amendment,  nor  enlarge  the 
rule  ;  but  it  being  a  mere  technical  error,  he 
should  discharge  the  rule  without  costs. 


Rule  discharged  without  e(aU.*^PhiOips* 
asstsrnee,  Sfc.  v.  Hutchinson  Sir  others,  M.  T. 
1834.  K.  B.  P.  C. 


BAIL.— •DB8C1IIFTION   OF  RB8IDBNCB  AND 
PROPERTT. 

fFhat  is  a  sufficient  description  ^f  hail,  his 
residence  and  proper f if. 

Bail  in  this  case  justified  by  affidavit.  The 
affidavit  and  notice  were  objected  to  on  five 
grounds;  the  first  objection  to  the  affida- 
vit,  was,  that  the  bail's  affidavit  stated,  that 


It  stated  the  parish  and  county,  but  no  street 
or  place  was  named,  as  was  directed  by  the  rule 
of  Court.  The  third-  objection  was,  that  the 
affidavit,  instead  of  stating  the  bail  to  be  worth 
the  proper  sum,  "over  and  above  his  just 
debts,"  stated  •*  over  and  above  what  will  pay 
his  just  debts  "  Fourthly,  that  the  bail  swore 
to  "good  debts,"  instead  of  "good  book 
debts."  Fifthly,  that  "  veoman,"  was  an  in- 
sufficient  description  of  the  bail. 

Littledule,  J.,  overruled  all  the  objections, 
and  allowed  the  bail  to  pass. 

Bail  passed.— Lflw^on'*  Bail,  M.  T.  1834. 
K.  B.  P.  C. 


CERTIORARI. — PROCBDBNDO.— WILFUL 
DELAt. 

A  defendant  being  entitled  to  a  certiorari  a 
a  matter  of  right,  a  procedendo  ufill  not  be 
allowed  to  issue,  unless  it  is  shewn,  that 
the  former  writ  was  issued  for  the  purpose 
of  delay. 
A  writ  of  certiorari  was  issued  in  this  cause, 
on  the  day  which  was  appointed  for  the  trial  of 
the  cause.  An  application  was  now  made  for  a 
rule  nisi,  to  quash  that  writ  and  issue  a  proee^ 
dendo,  on  the  ground  of  the  certiorari  having 
bsued  for  the  purpose  of  delay  and  inconve- 
nience.   It  appeared  from   the  affidavits  oa 
which  this  application  was  founded,  that  the 
additional  expense  would  be  very  great  to  the 
parties,  if  this  cause  were  tried  in  a  superior 
jurisdiction. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  defendant  was  entitled,  as 
a  matter  of  right,  to  the  certiorari.  It  ww  not 
shewn  by  the  other  side,  that  any  irregularity 
had  occurred  in  the  defendant's  proceedings. 
Littledale,  J.,  was  of  opinion,  that  under  the 
circumstances,  it  could  not  be  said  that  the 
writ  of  certiorari  was  issued  for  the  purpose  of 
delay ;  nor  that  the  process  of  the  Court  had 
in  any  way  been  abused.  Such  being  the  con- 
clusion, he  said  he  must  discharge  this  rule, 
but  without  costs. 

Rule  discharged,  without  c08t8.-^Lffn<fcw  t. 
5A«V,  M.  T.  1834.    K.  B.  P.  C. 
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tlJ»  foil  PLBADIKO.— VACATION.— UNI- 
FORMITY OF  PROCESS  ACT. 

1/  iime  for  pieadinf  is  obtained  he/ore  the 
\Oth  ofAugust,  but  which  doe$  not  expire 
pr4tfious  to  that  day,  the  vacation  ii  not 
taken  into  calculation. 

A  ra]e  nisi  had  in  this  case  been  obtained 
for  tbe  purpose  of  setting  aside  an  interlocu- 
tory jaoi^ment.  It  appeared  that  on  the  22d 
of  July  the  plaintiff  declared,  and  his  declara- 
tion wae  indorsed  to  plead  in  four  days.  The 
defendant  obtained  an  order,  on  the  24th,  for 
a  fortnif^ht's  time  to  plead.  That  period,  how- 
aver,  elapsed  without  his  pleading ;  and  on  the 
7th  of  August,  tbe  plaintiff  consented  to  the 
defendant's  having  a  month's  further  time  to 
plead.  Judgment  was  siirned  by  the  plaintiff 
ss  for  want  of  a  plea,  on  the  Ist  of  November, 
and  tbe  present  rule  was  obtained  for  setting 
it  aside,  on  the  ground  of  its  having  been 
signed  too  early. 

On  the  part  of  the  defendant,  it  was  sub- 
mitted, that  he  was  entitled  to  as  manv  dajrs 
to  plead  out  of  the  month's  time  granted  after 
tbe  24th  of  October,  as  remained  unexpired  on 
the  lOth  of  August.  The  judgment,  therefore, 
had  been  signed  seventeen  days  too  soon. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  plaintiff,  had  signed  his 
judgment  in  proper  time,  and  that  12  Reg. 
(ien.  M.  T.  3  W.  4,  applied  onW  to  cases 
where,  according  to  the  practice  of  the  Court, 
the  time  for  pleading  had  expired,  and  not 
where  the  time  had  been  enlarged  by  consent. 
The  month  given  by  consent  to  the  plaintiff 
ought  to  be  considered  as  having  elapsed  in  the 
vacation  after  the  10th  of  August. 

Littledale,  J.^-I  am  of  opinion  that  the  de^ 
feodant  was,  after  the  24tb  of  October,  entitled 
to  the  same  number  of  days  to  plead  as  re- 
mained unexpired  on  the  lOth  of  August. 
This  rule  roust  therefore  be  made  absolute,  but 
without  costs. 

Role  absolute,  without  costs. — Trinder  v. 
SmedUi,  M.  T.  1834.    K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


contingent  remainder,  and  hot  an  executory 
deviscv  Feame,  Con.  Rem.  6th  ed.  p.  385  et 
seq.  But  by  the  words  of  the  will,  it  is  not  to 
take  effect  until  the  death  of  Mary,  and  the 
person  who  is  to  take  under  it,  cannot  be  ascer- 
tained until  her  death.  The  reminder,  there- 
fore, could  not  vest  during  the  continuance  of 
Mary*i  particular  estate,  or  eo  insianti,  that  it 
was  determined  by  the  forfeiture,  and  couse- 
guently  is  utterlv  destroyed. .  Fearne  Con. 
Rem.  p.  4.  The  heir  at  law  of  the  testator,  is 
now  thii  only  person  entitled ;  and  as  he  cornea 
in  in  the  post,  he  may  avoid'  the  fine  by  entry 
within  five  years  from  its  bein^  levied,  and 
then  recover  the  possession  by  ejectment.  If 
more  than  five  years  have  elapsed  since  the  fine 
was  levied,  the  estate  of  the  conusee  is  indefe^ 
sible.  J* 


DEVISS  BXBCUTORT  OR  CONTINGENT.       P.  80. 

Mur^  takes  an  estate  for  her  own  life  only ; 
and  her  eldest  child»  living  at  the  time  of  her 
death,  wiU  take  an  estate  in  remainder  by  pur- 
chasey  being  the  person  expressly  mentioned 
to  take  under  the  devise,  whether  be  or  she  be 
the  heir  of  Marp  or  not ;  see  explanation  of 
tule  mSbellp'i  case  by  I'reston :  the  remainder 
will,  therefore,  not  coalesce  with  Mary^9  life 
estate,  so  as  to  enlarge  it  into  a  fee.  Mary  has, 
by  levying  a  fine,  fodeited  her  life  estate,  and 
the  reuiamderman  or  reversioner^  is  entitled  to 
enter.  Com.  Dig.  tilt.  Forfdture;  Co.  L}tt. 
251  b.   The  limiution  to  the  eldest  chiW  i9  a 


litfD  of  EsnUlorXr  snir  Cttumt 

LKOATSR*S  PRB8UHB0  DEATH.   P.  63. 

The  death  of  B.  might  probably  be  presumed 
in  this  case;  but "  ^tudens"  should  liave  fur** 
ther  inquired,  whether  the  fact  of  his  deaths 
without  having  married,  and  without  leaving 
issue,  might  also  be  presumed.  The  facta  stat* 
ed  do  not  authorize  the  last  presumption; 
there  is  no  statement  of  ^.'s  age  when  he  went 
to  America,  and  the  circumstance  of  his  being 
unmarried  in  1810  (being  only  two  years  after 
he  entered  the  navy),  is  a  matter  of  little  im- 
portance, unless  he  was  then  at  an  advanced 
age ;  the  advertisements  do  not  allude  to  the 
wife  and  children  (if  any)  of  B,  On  the  whole, 
there  ii  notliing  shewn  in  (he  statemani,  to 
raise  a  reasonable  presumption  that  B,  died 
unmarried  and  without  issue.  Consequently, 
a  Court  of  Equity  would  not  direct  a  transter 
of  the  stock  or  dividends,  to  persons  who  would 
be  B.'s  representatives  in  the  event  of  his  death  • 
without  being  married,  and  without  leaving 
issue.  ]S.  P. 


ACKNOWLEDGMENT  IN   LIEU  OF  FINE.      F.  64. 

In  this  case,  an  acknowledgment  is  necessary 
under  *e  3  &  4  W.  4,  c.  74.  "  »tudens  "  is 
wronc^  in  enpposing  that  the  husband  becomes 
absolutely  entitled  to  the  mortgage-money.  It 
would  have  been  more  proper  to  have  said, 
that  the  husband  can  with  the  concurrence  of 
his  wife,  make  himself  absolute  owner  thereof; 
so  that  the  wife  is  not  a  bare  trustee.  In  Roper, 
Hus.  and  Wife,  vol.  1,  p.  224,  it  issaid,— "  But 
money  ^f  the  wife,  secured  upon  a  mortgage 
in  fee  \^  not  equally  in  the  husband's  power 
as  moni^  secured  by  a  term  of  years ;  so  that 
the  decisions  of  tbe  two  are  different,  for  a 
mortgage  in  fee  a  husband  cannot  dit>po6e  of 
at  law.  The  estate,  therefore,  continuing  in 
the  wife,  carries  to  her  surviving  the  money 
belonging  to  it.  The  seourity  then,  not  being 
assignable  without  her  concurrence,  the  del^ 
classes  amongst  her  choses  in  action.*'  And 
again,  in  p.  226,  *'the  payment  of  mortgage- 
money  cannot  be  compelled  without  a  re-coa- 
veyance  of  the  legal  estate  to  the  mortgagor* 
aiM  as  this  cann.ot  take  place  wkhoiit  th4^vift*i 
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concurrence,  the  husband  has  not  the  same 
power  over  property  of  this  description,  as  he 
has  over  the  other  legal  choses  in  action  of  his 
wife.  E.  P. 


TITLB. — CONDITIONS   OP   SALE.      P.   64. 

^  A  twenty-two  years  title,  is  not  a  marketable 
title;  that  is,  one  that  a  purchaser  may  be 
compelled  to  take,  notwithstanding  the  new 
Limitation  Act ;  for  there  may  be  persons  un- 
der disability,  or  a  remainder-man,  who  may  be 
entitled  to  enter,  after  the  determination  of  an 
estate  for  life,  which  may  have  been  treated  as  an 
estate  in  fee.  What  length  of  title,  is  a  moot 
point-— not  less,  it  seems,  than  40  years.  In  the 
conditions  of  sale,  there  should  be  a  special  clause 
to  this  effect :  "That  the  purchaser  shall  be 
content  with  an  abstract  of  title,  commencing 
with  the  deed  of  1812,  and  shall  not  require,  or 
be  entitled  to  call  for  the  production  of  evi- 
dence relating  to  the  title,  prior  to  that  date. 
And  further,  that  he  shall  not  be  allowed  to 
vacate  the  sale,  or  take  objections  to  the  title 
either  in  consequence  of  the  vendor's  not  pro- 
ducing evidence  of  such  anterior  title,  or  on 
account  of  any  defect  therein,  (if  any  such 
there  be)."  E.  P. 


ADVERSE   POSSESSION.      P.  63. 

The  mere  fact  of  non-payment  of  rent,  or 

Perception  of  rents  or  profits,  without  more, 
^  oes  not  constitute  an  adverse  possession,  with- 
in the  meaning  of  those  statutes  of  limitation 
which  were  in  force  prior  to  the  new  limitation 
Act.  There  must  be  a  disseisin,  or  ouster,  or 
some  other  act  than  mere  possession  and  per- 
ception of  profits,  to  create  adverse  possession. 
Such  a  case  as  this  is  provided  for  in  future 
by  the  new  Limitation  Act ;  but  there  is  a  sav- 
ing clause  where  there  has  been  a  20  years,  tml 
no  advene  poeteation  at  the  time  of  the  passing 
of  the  Aet,  in  which  case,  an  action  must  be 
commenced  in  5  years  from  the  passing  there- 
of. E.  P. 

ADVERSE   POSSESSION.      P.   63. 

As  J.  let  B,  into  lawful  possession  of  the 
^vaste  ground,  as  tenant  from  year  to  year, 
there  was  no  adverse  possession  at  the  com* 
mencement ;  the  rule  of  law  is,  that  a  posses- 
sion rightfully  begun,  cannot  be  considered 
wrongful  by  being  continued  after  the  right  of 
the  party  in  possession  has  determined ;  the  fact 
of  a  lease  having  been  granted  to  another  of  the 
same  premises,  rather  favors  j4.*8  case,  than 
otherwise;  for  during  the  continuance  thereof, 
A,  could  not  take  po6se<sion.  The  same  obser- 
vations which  were  made  as  to  non-payment  of 
rent,  in  the  last  answer,  apply  here,  though  the 
cases  differ  in  this  respect,^in  the  one  there 
was  no  rent  paid,  but  in  the  other,  rent  was 
paid  by  the  lessee  to  the  owner  of  the  freehold, 
a  circumstance  favorable  to  the  latter.  Under 
these  circumstances,  the  possession  of  B.  was 
not,  during  the  continuance  of  the  lease,  ad- 
verse to  j4.*8  title,  and  consequently^.,  (if  he, 
has  a^ood  title  in  other  respects,  and^.  cannot  1 
shew  an  vadvene  possession  by  other  means),  I 


can  now  recover  in  ejectment.  Doe  v.  Danvert, 
7  East,  299.  E.  P. 

9ract(cE. 

INSOLVENT. — solicitor's    COSTS.      P.  63. 

The  trust-deed  here  stated,  is  void  as  a 
charge  upon  a  benefice,  13  Eliz.  20.  Skaw  v. 
Pritchnrd,  10  B.  h  C.  241.  Consequently  ths 
solicitor  is  not  entitled  to  the  whole  or  any 
portion  of  his  debt,  under  the  security  thereot. 
A  sequestration  of  the  profits  of  the  benefice 
may  be  obtained  by  the  assignees  under  the 
insolvency,  for  the  payment  of  the  debts  of  the 
insolvent.  £.  P. 

QUERIES. 


EatD  of  9f  apart]?  antr  Canbt|?anrinQ. 

STAUP   DUTY. — LEASE    FOR   A   TEAR. 

Presuming  it  to  be  settled,  that  the  stamp 
duty  on  the  transfer  of  a  mortgage,  when  a 
further  sum  is  added,  is  only  the  ad  valorem 
duty  on  such  sum,  without  the  deed  stamp  of 
1/.  15«. ;  what  stamp  is  required  for  the  tease 
for  a  year,  on  transferring  a  mortgage  in  fee^ 
when  the  further  sum  is  less  than  150/.,  say 
50/.,  which  sum,  considered  alone,  would  re- 
quire 1/.  on  the  release?  J.  A.  M. 

Commoti  latD. 

DISTRESS   FOR   TAXES. 

By  what  act  of  Parliament,  and  the  particu- 
lar section  thereof,  are  the  goods  of  a  succeed- 
ing tenant  or  occupier  made  liable  for  arrears 
of  aneued  taxes,  due  from  a  predecessor,  in 
the  same  manner  as  they  are  liable  to  a  land- 
lord's distress  for  rent ;  if  such  he  the  law  ? 
Note,  the  distinction  between  land-tax  and 
assessed  taxes,  the  former  being  a  charge  on 
the  land,  and  the  latter  on  the  person  only. 

*^  J.  A.  M. 

THE  EDITOR'S  LETTER  BOX. 


A  Correspodent  in  Italy,  states  he  does  not 
understand  the  comment  added  to  his  letter  on 
the  Serjeants  (vol.  8,  p.  447),  and  he  enquires, 
what  are  the  arrangements  alluded  to? — ^his  let- 
ter applying  Xo  future  Serjeants.  Our  answer 
is,  that  since  the  King's  warrant  of  the  25th 
of  April,  (vol.  8,  p.  15),  it  has  been  arranged 
by  the  leading,  it  not  all  the  King's  Coun- 
sel  practising  in  the  King's  Bench,  and 
other  Courts,  that  they  will  not  go  to  the 
Common  Pleas  except  on  special  retainers ;  so 
that  the  Serjeants  still  form  a  peculiar  bar. 
Nevertheless,  the  suggestion  of  our  Corres- 
pondent as  to  future  Serjeants,  is  a  vabiaWe 
one,  and  we  hope  will  be  attended  to.  ^^^ 
for  upholding  Uie  ancient  institutions  and  dig- 
nities of  the  profession,  and  we  think  the  King's 
sign  manual  to  the  document  in  question  was 
somewhat  hastily  obtained. 

We  thank  "  A  Subscriber,"  for  the  infor- 
mation for  our  Lefful  Obituary. 

The  Queries  and  Answers  of  T.  B.  ,•  b-  ";5 
n.;  "Civis;"  and  T.  T.  T.,  have  been  re- 
ceived. 


S^tie  iiegal  0bi^n\^tv, 
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HORAT. 


LAWYERS  IN  THE  NEW  PARLIA- 
MENT. 

Ws  areal^vajTshappy  toseeourownprofeBsion 
wen  represented  in  the  House  of  Commons. 
It  i»  the  only  one  of  the  learned  professions 
the  members  of  which  find  their  way  there ; 
and  we  have  watched  with  much  interest 
the  returns  to  the  present  Parliament.  In 
our  next  number  we  shaU  probably  be  able 
to  furnish  a  complete  list  of  "  Lawyers  in 
Pailiament."  At  present  our  information 
cannot  be  complete. 

As  we  are  perfectly  unconnected  with 
party  ourselves,  we  are  also  always  glad  to 
aee  aU  parties  in  the  state  represented.  We 
wodd  not  only  have  all  parties  heard,  but 
heard  by  their  best  mouth-pieces ;  and  we 
have  equal  enjoyment,  as  lawyers,  at  the 
aocoeas  of  all  the  ornaments  of  our  profes- 
sion, whatever  may  be  their  political  creed. 

We  are  pleased,  therefore,  to  record  the 
nctories  of  many  of  the  most  eminent  ad- 
vocates of  the  day. 

The  Master  of  the  Rolls  has  been  return- 
ed for  Malton.  The  Attorney  General  (Sir 
F.  Pollock)  has  been  returned,  without  op- 
podtion,  for  Huntingdon.  The  Solicitor 
General  (Sir  W.  FoUett)  has  succeeded, 
after  a  contest,  at  Exeter.  The  Attorney 
General's  reputation  in  the  House  of  Com- 
mons is  already  fixed:  he  will  probably 
neither  raise  nor  lower  it.  The  Solicitor's 
is  BtiU  to  be  earned,  and  we  are  inclined  to 
augur  fkvorably  of  his  success. 

The  late  Attorney  General  (Sir  J.  Camp- 
beD)  will  probably  be  returned  for  Edinburgh; 
and  the  late  Solicitor  General  (Mr.  Rolfe) 
has  been  returned  for  Falmouth  and  Penryn. 
They  are  both  able  men,  and  we  shall  be 
glad  to  see  them  in  the  House  of  Commons. 

KO.  CCXLVIII. 


Mr.  Pemberton  has  been  returned  for 
Ripon.  When  last  in  P&rliament  he  ob- 
tained no  mean  reputation.  To  him  we 
would  oppose  Mr.  Serjeant  Talfourd,  re- 
turned for  Reading,  who,  we  think,  bids 
fair  for  parliamentary  honours.  Mr.  Ser- 
jeant Wilde,  perhaps  now  the  first  advocate 
at  the  Bar,  has  succeeded  at  Newark.  Mr. 
Serjeant  Gbulboum,  an  able  man  and  ready 
man,  at  Leicester.  Mr.  Tancred  has  been 
returned  for  Banbury ;  Mr.  Horace  Twin 
for  Bridport.  Doctor  Lushington  represents 
the  Tower  Hamlets,  and  Dr.  Nicholl,  Car- 
diff. Mr.  Pryme  has  come  in  for  Cam- 
bridge Town ;  Mr.  Roebuck  for  Bath ;  the 
Hon.  Mr.  Scarlett  for  Norwich,  and  Mr. 
Poolter  for  Shaftesbury ;  Mr.  C.  Buller  for 
Liskeard;  Mr.  Kennedy  at'Ilverton;  Mr. 
Jervis  for  Chester,  and  Mr.  Aglionby  for 
Cockermouth. 

Fortune  has  not,  however,  fecvoured  all 
our  friends.  Sir  W.  Home  has  not  suc- 
'ceeded  in  Mary-le-bone,  nor  Mr.  Knight 
for  Cambridge.  Mr.  Hill  no  longer  repre- 
sents Hull^  nor  Mr.  Godson,  Kidderminster. 
Mr.  Serjeant  Spankie  was  not  re-elected 
for  Finsbury,  nor  Mr.  John  Romilly  for 
Ludlow,  nor  Mr.  E.  Romilly  for  Bridport. 
Mr.  Brougham  did  not  succeed  in  this  elec- 
tion for  Leeds,  nor  Mr.  Philpotts  for  Glou- 
cester, nor  Mr.  James  Stewart  for  Barnstaple. 

These  gentlemen  are  all  at  the  Bar.  We 
are  glad  tibat  the  solicitors  are  also  repre- 
sented. Mr.  Freshfield  has  succeeded  at 
Falmouth  and  Penryn;  Mr.  Tooke  at  Truro ; 
Mr.  Wilks  at  Boston ;  and  Mr.  Harvey  at 
Southwark.  On  the  other  hand,  Mr.  Faith- 
fiill  has  not  succeeded  at  Brighton. 

Besides  tliese  gentlemen,  we  must  notice 
several  others  who  have  been  recently  con- 
nected with  the  profession,  and  for  whom 
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we  cannot  but  feel  some  interest.  Of  these. 
Sir  George  Ghrey  has  encceeded  at  Devon- 
port  ;  Mr.  Bonham  Carta:  at  Portsmouth ; 
Mr.  Ewart  at  Liverpool ;  Mr.  Lennard  at 
Ipswich;  and  Sir  John  Beckett  at  Leeds. 
Here  we  dose  our  List  for  the  present. 


CONSTRUCTION  OF  THE  UNIFOR- 
MITY  OF  PROCESS  ACT. 

No.  IV. 


DWTAINMR,   &C. 

In  the  present  article  we  shall  consider 
the  decisions  pronounced  by  the  Court  on 
the  writ  of  detainer,  and  the  other  branches 
of  the  act  not  heretofore  noticed. 

As  to  this  writ,  it  has  been  decided,  that 
the  Court  of  Common  Fleas  may  issue  a 
writ  of  detainer,  directed  to  the  |ir>«yft^*^1  of 
the  King's  Bench ;  (Millard  v.  Millman,  2 
Dowl.  Praq.  Cas.  723  ;)  and  in  Bamett  v. 
Harris,  (2  Dowl.  Prac.  Cas.  186';  and6  L. 
O.  236,  S.  C.)  that  the  King's  Bench  may 
issue  one  to  the  warden  of  the  Fleet.  It 
was  also  decided  in  both  those  cases,  that 
it  is  not  necessary  to  bring  up  a  prisoner  by 
habeas  corpus  into  Court,  in  order  to  charge 
faim  .with  a  declaration.  In  Stor  v.  Mount, 
(2  Dowl.  Prac.  Cas.  417;  7  L.  O.  301,  S. 
C.)  it  was  decided,  that  a  writ  of  detainer 
directed  "  to  the  marshal  of  our  prison  of 
the  Marshalsea/'  instead  of  "  the  marshal 
of  the  Marshalsea  of  our  Court  before  us," 
was  irregular,  and  therefore  the  defendant 
was  dischaiged  out  of  custody. 

With  respect  to  the  writ  of  summons 
against  members  of  Parliament,  traders,  it 
has  been  decided,  that  where  a  person  hav- 
ing privilege  of  parliament,  has  been  sued 
by  bOl  and  summons,  before  the  Uniformity 
of  Process  Act  passed,  and  after  the  com- 
mencement of  the  action  he  loses  his  privi- 
lege, the  process  should  be  continued  by 
distringas,  treating  him  as  a  member  of  par- 
liament, in  order  to  avc»d  the  Statute  of 
Limitations.  (Tayhr  v.  Buncombe,  2  DowL 
Prac.  Cas.  401.) 

Next,  as  to  appearance ;  it  has  been  de- 
termined, that  Uie  plaintiff  may  enter  an 
appearance  for  the  defendant,  without  any 
indorsement  of  the  amount  of  debt  and 
costs  claimed  by  him,  if  the  defendant  im- 
properly gets  possession  of  the  writ  of  sum- 
mons, and  the  Court  will  compel  the  de- 
fendant to  pay  the  costs.  (Brook  v.  Sdridge, 
2  Dowl.  Prac.  Caa.  647.) 

With  regard  to  imparlances,  it  was  held 


in  the  case  of  Frean  v,  Chaplin,  (2  DowL 
Prac.  Cas.  5!23,)  that  notwithstanding  the 
Uniformity  of  Process  Act,  if  the  plaintifT 
declared  in  vacation,  the  defendant  was  en- 
titled to  an  imparlance  until  the  foUo^ving 
term.  It  has  since,  however,  been  deter- 
mined, in  Nurse  v.  Geeting,  (d^owl.  Prac. 
Cas.  L67,)  and  IVigley  v.  TonUins,  (lb.  7) 
that  in  such  a  case,  a  defendant  is  not  enti- 
tled to  an  imparlance,  and  that  the  effect  of 
the  Uniformity  of  Process  Act,  was  to 
aboHsh  imparbuaoes  altogether. 

As  to  tiie  vacation,  as  constituted  by  n* 

1 1  of  the  Uniformity  of  Process  Act,  a  de- 
fendant must  justify,  as  well  as  put  in  bail 
in  vacation,  although  h&is  arrested  between 
the  10th  of  August  and  the  24th  of  October, 
(I%e  King  v.  Sheriff  of  Middlesex,  2  DowL 
Ptac.  Cas.  286.) 

With  regard  to  the  time  for  pleading  in 
vacation,  it  has  been  decided,  t^t  the  role 

12  Reg.  Gen.  M.  T.  3  W.  4,  applies  not 
only  to  the  original  time  for  pleading,  but 
to  enlarged  time ;  and  therefore,  if  a  de- 
fendant obtains  an  enlarged  time  for  plead- 
ing previous  to  the  10th  of  August,  but  which 
does  not  expire  on  that  day,  he  is  entitled  to 
the  remainder  of  the  enla^d  time  after  the 
24  th  of  October,  for  the  purpose  of  pleading, 
no  matter  how  long  that  time  may  be.  In  the 
case  of  Trindsr  v.  Smedlev,  (3  Dowl.  Prac. 
Cas.  87«)  the  remainder  of  tiie  enlarged  lime 
was  twenty-five  days ;  and  the  Court  hold- 
ing him  to  be  entitled  to  that  period  to 
plead,  a  judgment  signed  before  its  expirac 
tion  was  set  aside  as  irregular.  See  also 
WUson  V.  Bradslocke,  2  Dowl.  Prac.  Cas. 
416. 

If  a  defendant  deposits  money  in  the 
hands  of  the  sheriff,  pursuant  to  the  43  G. 
3,  c.  46.  s.  2,  which  is  paid  into^ourt,  the 
defendant  will  not  be  allowed  to  take  it  out, 
unless  he  has  put  in  bail  according  to  the 
exigency  of  the  capias,  although  such  a  de- 
posit is  not  mentioned  in  the  warning  at- 
tached to  that  writ.  If  however,  bail  has 
been  perfected,  but  not  in  due  time,  before 
the  plaintiff  takes  the  money  out,  he  must 
ma^e  his  election  as  to  which  security  he 
will  take.  (Geach  v.  Coppin,  3  DowL  Prac. 
Cas.  74. 

The  sheriff  is  bound  to  pay  the  necessary 
fee  for  opening  the  treasury  during  vaca- 
tion, in  order  to  file  his  return,  if  an  order 
to  make  the  return  under  s.  15  of  the  Uni- 
formity of  Process  Act  has  been  made. 
(The  King  v.  The  Sheriff  of  Surrey,  3  DowL 
Prac.  Cas.  82.)  In  the  Court  of  King's 
Bench,  a  Judge's  order  for  returning  a  writ 
cannot  be  made  a  rule  of  Courts  and  an  at« 
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tichmeiit  for  disobedience  thereto  obtained, 
00  one  motion.  {Stmnktnd  Sr  another  v. 
Ogle,  3  Dowl.  Prac.  Cas.  99.)  But  in  the 
Court  of  Exchequer  it  is  different;  and 
therefore,  in  that  Court,  one  motion  is  suffi- 
cient to  make  a  Judge's  order  to  bring  in 
die  body,  or  to  return  a  writ ;  a  rule  of 
€ourt ;  and  f>r  an  attachment  for  disobedi- 
CDoe  to  it.     (Howell  v.  B^teel,  lb.) 

With  respect  to  the  limitation  of  actions, 
tiie  Court  will  not  allow  process  to  be  senr- 
ed  at  the  house  of  an  agent  of  the  defend- 
ant, out  of  the  jurisdiction^  in  order  to  save 
the  Statnte  of  Limitations ;  but  the  plaintiiF 
must  proceed  according  to  the  provbions  of 
the  2  &  3  W.  4,  c.  89,  s.  10*  (FrUh  v. 
Lord  Donegal,  2  Dowl.  Frac.  Cas.  527.)  An 
uliee  eopMw  may  be  issued  more  than  four 
months  after  the  expiration  of  the  first 
cqputf,  without  affecting  the  validity  of  the 
lonnerwrit ;  and  the  continuances  between 
the  first  writ  and  the  subsequent  writ  may, 
M  fofmeriy»  be  entered  at  any  time,*  unless 
the  writs  are  issued  with  a  view  to  avoid 
the  Statote  of  limitations,  in  which  case 
only,  the  directions  contained  in  s.  10  of  the 
Unifonnity  of  Process  Act  need  be  complied 
wilh.  (Nicholson  v.  Leman,  2  Dowl.  Prac. 
Ges.  296.)  A  bill  of  Middlesex  is  a  good 
continuance  of  a  latitat,  in  order  to  save  the 
Statute  of  Limitations.  (French  y.  Maw- 
«w42  DowL  Pirac.  Cas.  566.) 


AD6TIIAGT8  or  RECENT  STATUTES. 

AV  ACT  TO  BKPBAfi  THB  STAMP  OOTIBS  ON 
ALMAVACKS,  AND  FOB  THB  ALLOWAMCB  OF 
8P0ILBJ>  STAMPS. 

4&5W.4,  c.«7. 

1.  That  from  and  after  the  passing  of  this 
set,  (Idth  Aug.  1834),  all  stamp  duties  now 
ps^^lem  Great  Britain  and  Irdand  respect- 
ircljfor  or  upon  any  almanack  or  calendar, 
or  any  book  or  pamphlet  serving  the  purpose 
of  an  almanack  or  calendar,  shidl  respectivelv 
cease,  save  and  except  so  much  and  sucn 
part  and  parts  of  the  said  duties  respectiFely 
as  bave  become  due  or  payable,  and  now  re- 
Buninarrear. 

2.  AU  persons  having  in  their  possesdon 
any  stamps  intended  for  almanacks  or  calen- 
dan,  and  which  shall  be  rendered  useless  or 
onoecessary  by  the  operation  of  this  act,  may 
lend  the  same  to  the  head  ofiBce  for  stamps  in 
Westminster,  at  anv  time  within  six  cfdendar 
months  next  after  the  passing  of  this  act ;  and 
the  commissioners  of  stamps  and  taxes  may 
cause  the  said  stampHB  to  be  cancelled, and  deliver 
<rat  other  stamps  in  lieu  thereof,  or  at  their 
discretion  f^pfund  and  repav  the  amount  or  value 
of  tile  stamps  so  canceltea,  out  of  any  monies 
iQ  the  hands  of  the  receiver  general  of  stamp 


duties  respectively,  deducting  from  the  sud 
amount  or  value  so  to  be  repud  in  money  the 
discount  or  allowance  of  one  pound  ten  shil- 
lings for  every  one  hundred  pounds,  and  at 
and  after  that  rate  for  any  greater  or  less  sum 
than  one  hundred  pounds  of  the  said  amount 
or  value,  but  not  including  any  fractional  part 
of  a  penmr. 

3.  Affidavits  made  on  registering  voters  in 
Ireland  exempted  from  stamp  duty. 

4.  And  reciting  that  by  the  3  &  4  W.  4,  c. 
97,  8. 18,  whenever  the  commissioners  of  stamps 
should  discontinue  the  use  of  any  die  or  dies, 
and  should  provide  any  new  die  or  dies  to  be 
used  in  lieu  thereof,  and  should  pre  public  no- 
tice thereof  by  advertisement  m  the  manner 
directed  by  the  said  last  recited  act,  all  persons 
who  should  have  in  their  custody  or  possession 
any  vellum,  parchment,  or  paper  stamped  or 
marked  wiUi  any  die  or  dies  in  lieu  of  which 
anv  such  new  die  or  dies  should  have  been  pro- 
vided, and  which  vellum,  parchment,  or  paper 
should,  by  reason  of  the  providing  of  such  new 
die  or  dies,  be  rendered  useless  or  inapplicable 
for  the  purposes  for  which  the  same  was  origin- 
alty  designed,  might  send  the  same  to  the  head 
office  for  stamps  at  any  time  within  three  ca- 
lendar mouths  next  after  the  day  so  fixed  and 
appointed  bv  such  advertisement  as  aforesaid ; 
and  the  said  commissioners,  or  any  officer  of 
stamp  duties  duly  authorised  in  that  behalf, 
might  cause  the  stamp  or  stamps  upon  such 
veUum,  parchment,  or  paper  to  be  cancelled, 
and  such  vellum,  parchment,  or  paper,  or  (if 
the  said  commissioners  or  such  officer  should 
thinkfit)  any  other  vellum,  parchment,  or  paper, 
to  be  duly  stamped  or  marked  with  such  new  die 
or  dies  in  lieu  ot  and  to  an  equal  amount  with  the 
stamp  or  stamps  so  cancelled:  And  that  the 
said  commissioners  of  stamps  having  discon- 
tinued the  use  of  certain  dies  heretofore  pro- 
vided and  used  for  denoting  the  stamp  duties 
payable  on  bills  of  exchange,  promissory  notes, 
and  receipts,  and  having  provided  other  dies  to 
be  used  in  lieu  thereof,  nad  given  notice  there- 
of by  advertisement  in  the  manner  directed  by 
the  said  act,  and  that  divers  persons  who  have  in 
their  custody  or  possession  stamped  vellum, 
parchment,  and  paper  rendered  useless  or  inap- 
plicable by  reason  of  the  proriding  of  sudi 
new  dies,  nave  neglected  to  send  the  same  to 
the  said  head  office  for  stamps  within  the  time 
limited  for  that  purpose  by  the  said  act  and  bv 
such  advertisement  as  aforesaid,  it  is  enacted, 
that  the  commissioners  of  stamps  and  taxes,  or 
any  officer  duly  authorized  in  that  behalf,  mvy 
exchange  or  restamp  all  such  stamped  vellum» 
parchment,  and  paper  so  rendered  useless  or 
inapplicable  as  aforesaid,  or,  in  the  discretion 
of  the  said  commissioners,  refund  and  repay 
the  amount  of  the  stamp  dutv  thereon  in  the 
manner  directed  by  the  sua  last-recited  act, 
prorided  application  shall  be  made  to  them  re- 
spectively tor  that  purpose  within  the  space  of 
SIX  calendar  months  next  after  the  passing  of 
this  act.  (13th  Aug.  1834.) 

[The  last  clause,  for  the  allowance  of  spoiled 
stamps,  is  important  -to  the  profession.    The 
time  allowed  will  expire  on  the  13th  of  Feb.] 
*^Q2 
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Di88€rtaium9  on  Conveyancing. 


DISSERTATIONS  ON  CONVBY- 
ANCING. 

No.  XIX. 


LIMITATIONS   TO   THE     8BFARATX    USB   OP   A 
WOMAN. 

A  very  late  case  relatiDg  to  limitations  to 
the  separate  use  of  a  married  woman,  which 
has  caused  some  remarks  in  the  profession, 
induces  us  to  turn  our  attention  to  the  sub- 
ject. We  have  very  lately  examined  the 
principal  cases  relating  to  clauses  against 
anticipation,*  and  stated  their  result ;  and 
we  shaU  now  briefly  enquire  what  words 
have  been  held  to  create  a  limitation  to  the 
separate  use  of  a  married  woman. 

In  the  case  of  Elton  v.  Shephard^  a  sum 
of  2000/.  was  bequeathed  to  trustees,  in 
trust  to  pay  the  produce  to  M.  E.,  wifa.  of 
A,  W.  E.,  for  her  sole  and  separate  use,  in- 
dependent of  her  husband,  with  a  power  to 
M.  E,  to  appoint  the  fund ;  and  the  Master 
of  the  Rolls  was  of  opinion  that  the  first 
wordsj  •*  in  trust  to  pay  the  produce  to  M, 
E,  for  her  separate  use/'  being  unaccompa- 
nied by  words  limiting  the  duration  of  the 
trust,  gave  her  the  absolute  interest ;  and 
that  the  subsequent  words,  giving  her  the 
power  of  appointment,  were  merely  an  an- 
xious expression  of  the  intention  of  the  tes- 
tatrix that  she  should  have  an  uncontrollable 
power  of  di^x)sing  of  the  fund.  This  case 
was  followed  in  two  recent  cases.  laHaig 
V.  Stpiney,^  where  there  was  a  bequest  of 
stock  to  trustees,  upon  trust  to  pay  the  di- 
vidends from  time  to  time  to  a  married  wo- 
man, for  her  separate  use :  this  was  held  by 
Sir  /.  Leach,  V.  C,  to  be  an  unlimited  gift 
of  the  dividends,  and  consequently  to  pass 
the  principal;  and  that  it  nuuie  no  diffier- 
ence  whedier  the  income  were  given  to  the 
legatee  directly,  (v  through  the  intervention 
of  trustees.  And  in  Smith  v.  King,^  where 
it  was  declared  by  a  marriage  settlement 
that  a  trustee  should  lay  out  a  sum  of  mo- 
.  ney,  which  the  husband  had  agreed  to  set- 
tle, in  the  purchase  of  any  public  stocks  or 
funds,  or  annuities  for  the  life  of  the  intend- 
ed wife,  in  his  own  name  in  trust  for  her, 
and  that  he  was,  during  her  life,  to  pay  her 
the  dividends  and  other  produce  of  the 
stock  or  annuity  so  to  be  purchased,  to  her 
separate  use  during  her  life,  it  was  held  by 
Lord  Gifford,  M.  R.,  that  the  wife  was  en- 


•  Sec  7  L.  0. 113.       i»  1  B.  C.  C.  532. 
c  1  Sim.  &  Stu.  487. 
« 1  Ru88.  363. 


titled  absolutely  to  a  sum  of  stock  purchased 
with  the  money,  and  not  merely  to  a  life 
interest  in  it. 

And  the  intention  must  be  quite  clear  to 
give  the  property  to  the  wife  for  her  sepa- 
rate use.  Thus,  a  direction  in  a  will  to  pur- 
chase an  annuity,  in  the  husband's  name,  of 
eighty  pounds  for  the  life  of  the  wife  of  />.. 
will  not  exclude  his  legal  ri^t.®  Aod 
where' there  was  a  bequest  of  the  residue  of 
real  and  personal  estate  unto  L.  /.,  to  be 
placed  at  interest  until  ti«enty-one  or  mar- 
riage, and  then  the  whole,  with  the  acca- 
midation,  to  be  paid  to  her,  to  and  for  her 
use  during  her  life,  and  after  her  decease 
unto  the  heirs  of  her  body,  lawfully  begotten, 
equally  to  be  divided  between  them,  ahare 
and  share  alike ;  and  for  defisult  of  such 
issue,  or  in  case  of  the  death  of  £.  /.  before 
twenty-one  or  marriage,  such  residue  to 
/.  (7.  and  his  heirs  for  ever :  this  was  held 
to  pass  only  an  estate  for  life  to  X.  /.  in  the 
residue  of  the  personal  estate,  and  not  to 
her  separate  use.  So  also,  in  the  case  of 
WiUs  V.  Sayere,'  where  there  was  a  bequert 
to  a  married  woman  of  a  sum  for  her  sole 
and  separate  use  and  benefit,  and  afterwards 
a  bequest  of  the  residue  for  her  own  use 
and  benefit,  the  Vice  Chancellor  (Sir  /. 
Leach)  held,  that  the  residue  was  not  the 
separate  estate  of  the  wife,  observing  that 
a  gift  to  the  wife  for  her  separate  nse  is  no 
dedaration  of  an  intention  to  give  the  pro- 
perty  to  her  separate  use ;  and  it  is  difficult 
to  find  any  substantial  distinction  betwem 
a  gift  to  a  wife  for  her  use,  and  a  gift  to  a 
wtfeforher  own  use.  And  in  the  aubso- 
quent  case  of  Roberta  ▼.  Spicer^^  before  the 
same  learned  Judge,  where  a  legacy  was  be- 
qeathed  to  a  married  woman,  to  and  for  her 
own  use  and  benefit,  it  was  held  that  this 
could  not  be  considered  as  a  gift  to  the  se- 
parate use  of  the  wife.^ 

To  imply  a  trust  for  the  separate  use  of 
a  married  woman,  however,  it  is  not  neces* 
sary  that  the  words  "  separate  use"  should 
be  inserted  in  the  limitation,  if  the  words 
employed  clearly  convey  the  same  meaning. 
Thus,  where  the  words  were,  that  she  ehouid 
enjoff  and  receive  the  iesnes  and  profits  of 
one  moiety  of  the  estate,  8fC.  This  was  held 
by  Lord  Hardwicke  *  to  admit  of  no  other 
construction,  but  that  it  must  be  to  her  se- 
parate use.      And  in  the  case  of  DarUy  v. 

e  DakiM  V.  Bereiford,  1  Cha.  Ca.  194 ;  and 
see  Brown  v.  Clark,  3  Ves.  166.  ^ 
^Jacobs  V.  Amyatt,  1  Madd.  3/6  n. 
K4Madd.409.  n  6  Madd.  491. 

1  And  see  ea  parte  Beilbv,  1  GL  &  Jam.  167* 
k  Tyrrell  v.  Hope,  2  AA,  661. 
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JkrUrf}  it  was  held  by  the  same  eminent 
Jndge,  that  when  an  estate  was  given  to  a 
husband  for  the  Iwelihood  of  his  wife,  or  for 
the  ute  of  his  wife,  it  was  sufficient  to  shew 
the  intention  of  the  giver,  that  it  should  be 
for  her  sole  and  separate  use.<>'  So  where 
there  was  a  bequest  of  two  bonds  and  a 
mortgage  to  a  married  woman,  with  a  di"> 
rection  that  they  should  be  delivered  up  to 
her  when  the  should  demtmd  or  reqifire  the 
Mmi,  it  is  a  bequest  to  her  separate  use. 
And  in  the  late  case  of  Priehard  v.  AmesJ^ 
where  a  legacy  was  given  to  a  married  wo* 
man  for  her  own  use,  and  at  her  oum  die- 
posd.  Baron  Graham  held  that  the  neces- 
sary effect  of  those  words  was,  to  give  the 
legacy  to  the  separate  use  of  the  pkintiff;  and 
this  decision  is  in  conformity  with  the  earlier 
case  of  Kirh  v.  PauHn,^  where  a  legacy  to  a 
married  woman,  to  be  at  her  disposal,  was 
held  to  vest  in  her  as  separate  estate. 

Bat  the  insertion  of  the  words  sole  and 
•epante  use.  or  either  of  them,  have  always 
been  considered  of  much  importance,  as  in- 
folding the  best  clue  to  the  intention  of  the 
testator.  Thus,  in  Ex  parte  Ray,P  where 
tiiere  was  a  settlement  by  a  lady,  about  to 
marry,  of  her  property  to  trustees, "  for  her 
own  sole  use,  benefit,  and  disposition,"  it 
was  held  by  Sir  T.  Plumer,  V.  C,  that, 
taking  the  words  sole  uee  by  themselves, 
they  must  have  the  same  meaning  as  "  se- 
parate use :"  omitdng  the  word  eole,  the 
property  would  go  to  the  hnsband  ;  but  he 
was  not  at  liberty  to  reject  that  word ;  it 
was  an  emphatic  and  bperative  word.  See 
t^Adameon  v.  Armitage,^  where  the  same 
effect  is  given  to  the  words  eoie  uee. 

We  now  come  to  the  case  which  has  led 
na  to  state  the  prior  cases.  We  allude  to 
the  case  olMaeeey  v.  Parher,  of  which  the 
first  report  was  given  by  oar  own  reporter.' 
It  has  been  subsequently  reported  more  fiilly 
by  Messrs.  Mylne  &  Keen,  vol.  2,  p.  174 ; 
and  we  consider  it  so  important  a  decision, 
that  we  shall  reprint  the  judgment  of  the 
Master  of  the  Rolls  verbatim,  the  circum- 
stances of  the  case  being  sufficiently  stated 
in  onr  own  report.  It  adverts  to  some 
other  cases^  which  we  have,  therefore,  not 
stated. 


»  3  Atk.  399. 

^And  see  the  cases  referred  to,  3  Atk.  399, 
D.  2,  Sand.  edit. 
"  Turner,  222. 
o  9  Vin.  Ab.  96.  pL  43. 
9  \  Madd.  199. 
*»  Coop.  283;  19Ve8.416. 
'  Ante,  203. 


Two  questions  are  raised  by  this  demurrer ; 
first,  whether  the  testatrix  has  by  her  will  given 
the  income  of  the  fund  in  question  to  the  se- 
parate use  of  her  grand-daughter  Eliza ;  and, 
secondly,  whether,  if  she  intended  so  to  do, 
such  intention  is  now  to  be  carried  into  effect. 
The  bill,  after  setting  out  the  will,  states  that 
the  testatrix  died  in  June  1829 ;  and  that  in 
December  1829,  the  grand<dau^hter  Eliza 
married  one  Wood,  whose  assignee  the  plfun- 
tiff  is,  and  in  whose  right,  as  husband  of  Eli- 
za, the  fi^rand-daughter,  he  now  claims  the  in- 
terest of  the  fund.  The  question  is,  whether 
such  statement  shews  any  interest  in  Wood 
the  husband.  It  is  not  material  to  say  much 
upon  the  first  point,  but  I  am  of  opinion  that 
the  will  does  not  give  the  interest  to  Eliza  se- 
parate from  the  husband.  The  cases  require 
very  distinct  and  unequivocal  expressions,  to 
create  a  separate  interest  in  the  wife.     In 

aler  V.  Lake,  2  Russ.  &  M.  83,  the  hord 
ancellor  says  that  the  husband  is  not  to  be 
excluded,  except  by  words  which  leave  no 
doubt  of  the  intention ;  and  of  the  principle, 
that^  case  of  Teler  v.  Lahe,  which  is  also  re- 
ported before  the  Vice  Chancellor,  4  Sim.  144, 
and  the  case  oi  Stanton  ?.  Haii,  2  Russ.  &  M. 
175,  afford  strong  illustration.  In  neither  of 
these  cases  did  the  claim  of  the  wife  prevail ; 
although  in  Stanton  v.  Haii  the  whole  machin- 
ery of  the  instrument  proved  that  such  must 
have  been  the  intention,  but  the  required 
words  of  exclusion  were  wanting  f  and  in 
Tpler  V.  Lahe,  the  trustees  were  directed  to 
pay  the  shares  of  the  trust  fund  into  the  pro- 
per hands  of  the  married  women,  to  andf  for 
their  own  use  and  benefit ;  and  if  they  should 
be  dead,  to  pay  the  same  to  their  husbands. 
Such  being  the  rule,  is  there  in  this  case  no 
doube  Sf  the  intention  to  exclude  the  husband? 
The  true  construction  is  quite  the  other  way. 
There  is  no  mention  of  the  husbands,  nor  anv 
direct  allusion  to  marriage.  There  is,  indeed, 
a  gift  to  the  children  of  her  grand-chDdren, 
but  there  is  nothing  to  shew  that  the  testatrix 
had  present  to  her  mind  the  ri|^ht  which  fu- 
ture husbands  of  her  grand-children  would 
obtain  in  their  property.  It  is  immaterial  to 
consider  what  effect  the  words  might  have  had, 
if  used  with  reference  to  future  husbands  of 
her  grand-children,  because  I  am  of  opinion 
that  they  are  in  this  case  used  with  reference, 
not  to  any  control  of  such  future  husbands  of 
the  grand-children,  but  to  the  possible  con- 
trol of  their  mother.  But  the  more  important 
question  is,  whether  the  intention  to  give  the. 
income  for  the  separate  use  of  the  grand- 
daughter Eliza,  if  sufficiently  expressed,  can, 
under  the  circumstances,  have  effect  given  to 
it  so  as  to  deprive  the  husband  of  his  ordinary 
right  to  the  property  ?  The  objection  is,  that 
the  legatee,  being  unmarried  at  the  time  of 
the  testatrix's  death,  the  intended  restriction 
was  inconsistent  with  the  nature  of  the  interest 
given,  and  therefore  inbperative.  That  an  at- 
tempt so  to  fetter  the  interest  of  a  male  lega- 
tee cannot  succeed,  was  decided  in  Brandon 
V.  Robinson,  18  Ves.  429;  and  tliat  the  same 
rtfle  applies  to  an  unmarried  female  legatee 
Q  3 
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is  established  by  Woodmeston  v.  Walker^  2  Rus. 
&  M.  197,  and  Broten  v.  Pocock,  2  Rua.  &  M. 
218.^  The  only  modem  case,  apparently  in- 

consistent  with  these  decisions,  is  tnat  of 

V.  Lgne,  \  Yo.  562 ;  but  it  is  to  be  observed, 
that  the  judgment  in  that  case  proceeded  alto- 
gether upon  the  supposed  intention,  without 
reference  to  the  rule  of  law  as  established  in 
the  other  cases.  It  has  also  been  decided  that 
such  fetters,  though  binding  upon  a  married 
female  legatee  during  her  coverture,  cease 
upon  her  coming  discovert.  Such  is  the  case 
of  Barton  v.  Briscoe,  Jacob,  603.  It  may  in- 
deed be  sfdd,  that  in  that  case  the  restriction 
was  confined  to  the  existing  coverture;  but 
in  Jones  v.  Salter,  2  Rus.  &  M.  208,  a  subse- 
quent marriage  was  in  terms  provided  agunst  ; 
and  yet  Sir  fF.  Grant  held  that,  after  the 
death  of  the  first  husband,  the  legatee  had  the 
absolute  power  over  the  fund.  Tne  only  ques- 
tion therefore  is,  whether,  where  such  fetters 
are  attempted  to  be  imposed  upon  an  unmar- 
ried female  legatee,  and  she  marries  without 
obtaining  payment  of  the  fund,  such  fetters 
are  to  operate  during  the  coverture.  Why 
were  they  inoperative  before  her  marriage? 
Because  they  were  inconsistent  with  the  na- 
ture of  her  estate.  Her  estate  and  interest 
were,  therefore,  absolute  before  marriage  i 
(Old  the  trustee  held  the  legacy  for  her  a&o- 
lutely.  She  might  have  taken  it  herself,  or 
have  given  it  to  any  one ;  and  why  may  she 
not,  by  the  act  of  marriage,  give  it  to  her  hus- 
band? Upon  principle,  therefore,  I  should 
not  have  had  any  doubt  of  the  right  of  the 
husband :  but  the  very  point  was  decided  in 
Newton  v.  Held,  4  Sim.  141 ;  «nd  that  case 
was  alluded  to  without  any  expression  of  dis- 
approbation, by  the  Lord  Chancellor,  in  Brown 
V.  Pocock.  I  must  therefore  consider  the  point 
iu  settled.  Upon  both  points,  therefore,  lam 
of  opinion  that  Eliza's  husband  did  obtain  an 
interest  in  his  wife's  legacy,  and  that  the  de- 
murrer must  therefore  be  overruled. 
Masseg  v.  Parker,  2  M.  &  K.  181. 


WEIGHT  OF  AUTHORITY  OP  THE 
SEVERAL  JUDGES. 


We  have  ahready  noticed  the  work  of 
Mr.  Ram,  on  the  Science  of  Legal  Judg- 
ment, and  made  several  extracts.  We  are 
induced  to  add  the  following : 

A  name  often  augments  the  authority  of  a 
judgment,  or  opinion,  5  Durn.  &  E.  666 ;  6 
Durn.  &  E.  423  j  7  Durn.  ^  E.  743 ;  4  East, 
160;  7  Price,  347;  1  Brod.  &  B.  196;  2Bing. 
296 ;  6  Ves.  638 ;  1  Crompt.  &  M.  308—312. 

Such  a  name  is,— 

Littleton,  WiUes,  332 : 

Coke,  2  Lord  Raym.  1488 ;  Willes,  332 ;  3 
East,  682;  2  Bing.  296,  297j  1  M'Clel.  &  Y. 
319;  3  Atk.  136, 141 ; 

Brooke,  1  W.  Bl.  140 1  I  Eden,  199  : 

Popkam,  6  Co.  75;  Cro.  Jac.  166;— "a 


very  able  judge.' 
610,  3  Ves.  674: 


By  Eyre,  C.  J.,  1  Bos.  &  P.- 


Hale,  2  Lord  Raym.  1488;  Willes,  543, 
666 ;  4  Durn.  &  E.  311 ;  6  Durn.  &  E.  556 ; 
d  Maule  &  S.  6,  6;  1  M'Cld.  &  Y.  318;  3 
Atk.  136;  2  Eden,  64 ;— ''  one  of  the  ablest  * 
and  most  learned  judges  that  ever  adorned 
the  profession,"  byLord  Henley,  1  Eden,  25*2, 
1  W.  BL  182;— "as  correct,  as  learned,  and 
as  humane  a  Judge,  as  ever  graced  a  bench  of 
justice,"  by  Grose,  J.,  3  East,  582 ;— *•  one  of 
the  greatest  and  best  men,  who  ever  sat  in 
judgment,"  byLord  Kenyon,  1  East,  314: 

HolHirt,  Willes,  332;  6  Durn.  &  £.  441  ;— 
"a  very  great  man,"  by  WiUes,  C.  J.,  2  VVils. 
78 ; — '*  as  great  a  man  as  ever  lived/'  by  WiUes. 
C.J.,  lWn8.55: 

fFinck,  6  Durn.  &  £.  441 : 

Hutton,  (bid.: 

7\tisden,  "a  very  able  lawyer,"  by  Lord 
Kenyon,  3  Durn,  &  E.  17; — a  name  *'  of  great 
authority,"  byLord  Kenyon,  3  Dam.  &  £. 
631: 

fFgndham,  a  name  "  of  great  authority^"  by 
Lord  Kenyon,  3  Durn.  &  £.  631 : 

Nottingham,  7  Durn.  &  E.  743;— "very 
great  in  Sie  knowledge  of  law  and  equit  '' ' 
Lord   Henley,   I  Eden,   249;— "'that' 
judge,  stiled  the  father  of  equity,^'  by  I 
P.Arden,5Ve8.858: 

Somers,  7  Durn.  k  E.  743 ;  4  Ves.  342 : 

Holt,  2  Eden,  64;  7  Durn.  &  £.  743$  14 
East,  146,  146,  151;  1  M'Ctel.  &  Y.  317, 
318; — "that  great  man;"  "a  roan  above  dl 
praise,"  by  Lord  Kenyon,  7  Durn.  &  E.  743 ;  — 
*'  whose  name  g^ves  a  sanction  to  every  thing 
he  said,"  bv  Lord  Kenyon,  6  Durn.  &  £.  423 ; 
-— "  than  whom  few  more  able  lawyers  ever  sat 
in  Westminster  Hall,"  by  HuUock,  B.«  3 
Younge&J.  112: 

Powell,  "  a  lawyer  of  no  mean  talent  and 
acquirements,"  by  Baylev,  J.,  6  Bing.  38  ;— 
**one  of  the  most  learned  judges  of  his  day," 
by  Lord  Tenterden,  3  Bam.  &  Adol.  270  ;— 
"who  fell  little  riiort  of  Lord  Holt  himself," 
by  Lord  Kenyon,  7  Durn.  &  £.  743 : 

Gould,  6  Durn.  &.  £.386: 

Turton,  Ibid,: 

Treby,  Willes,  666: 

Cowper,  7  Durn.  8c  E.  743;  1  Turn.  &  R. 
101 ; — "  that  great  master  of  equity,"  by  Lord 
Chancdlor  Parker,  1  P.  W.  54;i : 

MaedeefiM,  *'  a  great  common  lawyer,"  by 
Lord  Eldon,  1  Turn.  &  R.  101  r-"a  veiy 
great  chancellor,"  by  Willes,  C.  J.,  WUles, 
472 ; — "  an  able  judge  both  in  law  and  equity, 
as  ever  sat  on  the  bench,"  by  Lord  Redesdale, 
2Sch:&Lef.632: 

Talbot,  a  man  "  of  consummate  knowledge," 
by  Sir  L.  Kenyon,  1  Cox,  248 ;—"  a  very  great 
chanceUor,"  by  Willes.  C.  J.,  Willes,  472 : 

Jekyll,  a  man ' '  of  consum  mate  knowledge" 
by  Sir.  L.  Kenyon,  1  Cox,  248  : 

Hardwickf,  6  Ves.  608;  7  Price,  277;  1 
Sch.  &  Lef.  292 ;  1  Ball  &  B.  552 ;— "  a  great 
common  lawyer,"  by  Lord  Eldon,  I  Tuni.  & 
R.  101 ;— "  a  ffreat  authority,"  by  Lord  Ken- 
yon, 3  Durn.  &  E.  371 ;— and  of  whom  Lord 
Kenyon  has  thus  spoken,^"  I  am  old  enough 
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to  remember  that  ^eal  jjidffe,  though  but  for 
a  short  tim(i»  before  he  left  t£e  Court  of  Chan- 
cerr;  and  the  knowled/re  of  those^  who  liyed 
before  me,  only  fortified  me  in  the  opinion  I 
formed  of  hin^,  that  his  knowledge  of  the  law 
was  most  extraordinary ;  he  had  oeen  trained 
np  very  early  in  the  pursuit,  he  had  great  in- 
dustry and  abilities,  and  was  in  short  a  con- 
summate master  of  the  profession,''  7  Dum. 
&E.416: 

Comgns,  3  Dum.  &  B.  631 ;  8  Dum.  &  B. 
378; — ^"aTeryable  common  bwycr,"  by  Lord 
Hardwicke,  3  Atk.  16 ;— "  a  Tery  great  judge," 
by  Alexander,  C.  B.,  M'Clel.  137  r-"  consid- 
ered by  his  cotemporaiies  as  the  most  able 
lawyer  m  Westminster  Hall,"  by  Lord  Kenyon, 
3Dam.  &E.  64: 

Mmufleld,  6 Dum.  &E.  423;  7Dura.&B. 
222;  8  Dora.  &  E.  23 ;  2  Bing.  309 ;  7Price, 
347;  1  Crompt.  &  M.  308,  309 ;— «' the  great 
Lord  Mansfield/'  by  Alexander,  0.  B.,  M'Clel. 
449 ; — **  the  founder  of  the  commercial  law  of 
tills  country,'^  by  BuUer,  J.,  2  Dura.  &  E.  73 ; 
—a  •'  very  eminent  judge,"  by  Lord  Eldon,  2 
Dow,  306  ;^"  one  of  the  greatest  judges  that 
ever  sat  in  Westminster  Hul,"  by  Lora  Eldon, 
I  Dow.  &  CI.  543;  ''who  will  be  remembered 
■8  long  as  the  law  of  England  or  of  Scotland 
^  exista,"  by  liOrd  Eldon,  2  Dow,  31 ) : 

Northin^ton,  "a  great  lawyer,"  by  Lord 
Eldon,  6  Yes.  640 ; — *'  a  very  excellent  equity 
judge."  by  Graham,  B.,  10  Price,  278 : 

uhief  Justice  fFiUes,  "  no  mean  authority," 
hy  Park,  J.,  3  Bing.  549 ;— ••  certunly  a  veiy 
peat  common  lawyer,"  by  Lord  Eldon,  7 
fee.  609: 

Tkurhw,  3  Ves.  630;  5  Ves.  538 ;  10  Price, 
27B,— ••  a  great  judge,"  by  Sir  R.  P.  Arden, 
4Bro.C.C.511: 

Eyre,  "  who  was  always  considered  to  be  a 
strong-headed  man,"  by  Richards,  C.  B.,  10 
Price,  42: 

4hfanley,  15  East,  198 ;  3  Dow,  11 ;— «'  one 
of  the  safest  guides  in  Westminster  Hall,"  by 
Best,  C.  J.,  4  Bing.  242 : 

DeGrey^  **  a  most  learned  judge,"  by  Lord 
Elleoborough,  14  East,  148.  149;^"  a  very 
eminent  judge,"  by  Lord  Eldon,  6  Bing.  22,  3 
Bli]fhNewRep.  156: 

Denison,  ''a  most  excellent  lawyer,"  by 
PM,J.,  12  Moore,  183: 

Heath,  "  a  very  learned  judge,"  by  Abbott, 
C.  J.,  5  BanL  &  Cr.  576 ;— ''  an  eminent  law- 
yer," by  Pfcrk,  J.,  9  Bing.  641  :— a  judge 
"enunently  versed  in  the  Knowledge  of  con- 
veyancing," by  Lord  Eldon,  10  Ves.  263 : 

Chambre,  M'Cld.  632 ;  4  Moore  &  P.  70 ; 
--UI  ''eminent  hiwyer,"  by  Park,  J.,  9  Bing. 
641  ;—>*' whose  opinion  is  entitled  to  great 
weight,"  by  Lord  Ellenborough,  4  East,  150 . 

Athhurst,  5  Taunt.  671  ; — who  "  was  always 
reclconed  a  learned  judge,"  by  Park,  J.,  1 
Crompt.  &M.  310: 

Butter,  5  Taunt.  671 ;— "  of  whose  high  le- 
gal character,  all  the  profession  formed  a  very 
JQst  estimate,"  by  Park,  J.,  1  Crompt.  &  M. 
310.    See  also  8  burn.  &  E.  593 : 

Gihhs,  "  one  of  the  most  learned  and  acute 
judges,  that  ever  sat  in  Westminster  Hall,"  by 


Lord  Tenterden,  2  Bam.  &  Adol.  697 : 

Richardt,  "very  learned,"  by  Sir  T.Plumer, 
1  Turn.  &  R.  252 ; — "  an  eminent  equity 
judge,"  by  Lord  Lyndhurst,  1  Dow&  CI.  150; 
—and,  "  than  whom,"  observes  HuUock,  B.; 
in  the  Court  of  Exchequer,  "  an  abler  equity 
laywer  never  sat  here,"  M'Clel.  24;  13  Price, 

Burreugh,  1  Crompt.  &M.  311 ;— "  a  man 
who  for  legal  knowl^ge,  and  sound  and  cor- 
rect understanding,  was  of  no  ordinary  size," 
by  Park,  J.,  8  Bing.  534: 

Tenterden,  "eminently  learned  and  accu- 
rate," by  Tlndal,  C.  J.,  1  Crompt.  &  M.  322 : 

Eldfin,  "  the  greatest  judge  in  this  country," 
by  Sir  T.  Plumer,  2  Madd.  433. 


DOUBTS  ON  THE  NEW  STATUTES. 


▲PPOKTIOMMBNT  OF  RENTS.' 

Sir, 

My  attention  being  called  to  the  letter  of 
your  Con-espondent  S.  W.  S.  on  the  above  sub- 
ject, I  cannot  refuse  to  support  my  own  posi- 
tion. 

I  am  rather  unjustly  accused  of  avoiding  the 
ques^on ;  but  on  reference  to  the  case  put  by 
S.  W.  S.  (vol.  8.  p.  460).  on  which  the  doubt 
arose,  it  will  be  found  to  be  the  same  as  he 
now  puts,  (p.  166,  ante),  and  on  reference  to 
my  remarks  (101,  ante),  it  will  be  found,  that 
it  was  upon  that  case,  and  that  case  alone,  (no 

auestion  being  nused  upon  continuing  rents), 
liat  I  was  arguing. 

Previous  to  the  act,  an  annuity  like  that  as 
supposed  by  S.  W.  S.  without  words  of  appor- 
tionment, was  unapportionable ;  but  the  effect 
of  adding  words  of  apportionment,  was  to 
make  the  annuity  due,  de  die  in  dietn,  with  the 
day  of  payment  postponed,  as  to  payment  days 
happenmg  in  the  annuitant's  life-time ;  but  as 
to  the  odd  days,  no  postponement  being  given, 
the  annuity  might,  for  the  apportioned  part,  be 
sued  for  immediately.  The  act  has  done  no 
more  than  add  these  words  to  all  deeds,  &c. 
coming  into  operation  since  it  passed,  as  re- 
gards those  annuities,  &c.  which  were  deter- 
minable, as  well  aa  continuing  interests. 

Our  question  is  on  a  determinable  payment, 
as  put  bv  S.  W.  S.,  who  argues,  that  no  remedy 
exists  under  the  act,  as  the  tim*  supposed  can 
never  possibly  arrive.  I  dare  say  he  will  stare, 
when  I  say  I  agree  with  him,  that  no  remedy 
exists  under  the  act,  and  that  1  equally  agree 
with  him,  that  the  supposed  time  he  speaks  of 
can  never  arrive ;  but  agreeing  thus  far  with 
him,  I  now  assert  in  answer  to  his  query,  that 
it  could  not  be  Nearer  that  A.  it  entitled  to  a 
proportionate  part  of  the  annuity  up  to  BJs 
death,  and  thai  he  may  on  any  day,  or  at  any 
time  witMn  the  known  limit  of  the  Statutes  o/ 
Limitation,  proceed  for  iti  recovery. 


•Vol.  8.  p.  460. 


Vol.  9. 101. 
Q4 


166. 
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On  reference  to  my  previous  remarks,  it  will 
be  found,  that  I  arguea  not  in  favor  of  the  an- 
nuitant supposed,  naving  a  remedy  under  the 
act,  for  a  very  good  reason — because  I  saw  that 
the  moment  a  right  was  given  him,  he  had  no 
further  necessity  to  look  to  the  statute,  as  the 
common  law  gave  him  such  remedy.  By  read- 
ing the  first  half  of  the  2d  section  of  the  act, 
down  to  where  the  remedy  ha  spoken  of,  no 
one  will  deny,  that  a  right  of  apportionment  is 
ffiven  both  to  determinable  as  weU  as  continu- 
ing  annuities,  &c. :  here  would  a  party  holding 
a  aeterminable  annuity,  &c.,  and  seeking  an 
apportionment,  stop.  Up  then  would  start  S. 
W.-  S.,  and  say,  '•  you  have  no  right  to  rest  up- 
on half  a  clause,  for  on  reading  tne  portion  re- 
lating to  the  remedy,  you  will  find,  that  as 
the  annuity  ceased  by  the  death  of  B,,  a  full 
payment  never  by  possibility  could  become  due, 
therefore  a  time  for  suing  for  your  apportion- 
ment must  be  equally  distant.  And  that  ever^ 
such  perjton,  Sfc.  shall  have  such  and  the  same 
remedies,  &c.  for  recovering  such  apportioned 
part,  &c.  when  the  entire  portion  of  which  such 
apportioned  part  shall  form  part,  shall  become 
due  and  payable,  and  not  before."  The  an- 
nuitant's reply  would  naturally  follow,  '*  true 
it  is,  that  if  you  can  make  any  benefit  by  the 
portion  of  the  clause  you  cite,  do  so ;  but  the 
legislature  having  in  words  at  the  beginninff  of 
the  clause  shewn,  that  they  intended  to  include 
both  determinableand  continuingannuities,  &c. 
it  falls  upon  you  to  shew  that  I  come  within 
the  whole  of  the  clause,  and  thereby  lose  what 
I  have  only  the  moment  before  gained ;  or  in 
other  woras,  I  have  a  right  given  under  the  act, 
but  no  remedy.  If  you  cannot  hook  me  into 
the  second  part,  then  am  I  entitied  to  resort  to 
my  common  law  remedy,  to  shew  that  I  am 
not  within  it ;  I  say,  I  am  one,  a  full  payment 
of  whose  annuity  cannot  even  by  possibility 
come  due,  and  therefore  reddendo  singuio  tin- 
gulit,  the  words  every  such  person,  can  only  ap- 
ply when  the  entire  portion  can  by  possibility 
become  payable  and  that  such  portion  of  the 
section,  is  only  a  restraint  on  the  general  right 
riven  to  all,  in  the  first  part  of  the  section,  and 
being  a  restraint,  must  be  construed  strictljr-'^ 

I  have  thus  rested  myself  upon  the  right 
given  by  the  act,  and,  not  like  others  having 
any  restraint  imposed  upon  m*,  I  have  nothing 
more  to  do  than  to  seelc  the  quickest  remedy 
for  recovering  my  apportionment,  which  would 
be  the  same  as  that  I  possessed  under  any 
deed  which  contained  words  of  apportionment. 

Should  it  ever  be  requisite,  in  construing  the 
act,  to  resort  to  the  rules  for  construing  acta 
in  general,  and  this  being  a  remedial  act, 
would  a  Judge,  who,  under  such  circumstances, 
would  be  bound  to  look  to  the  old  law— the 
mischief  and  the  remedy — ^hold  that  parties 
whose  interest  ceased  b^  death,  and  no  turther 
payment  could  by  possibility  become  payable, 
could  not  recover  an  apportionment?  Ihis 
would  be  much  worse  than  refusing  it  to  par- 
ties where  there  was  a  continuing  payment,  as 
in  the  first  case ;  no  one  would  be  able  to 
benefit,  although  only  one  day  was  wanting 
from  the  day  of  payment ;  whereas  io  the  se- 


cond case,  the  party  liable  to  pay,  must  pay  it 
either  to  the  tenant  for  life,  or  the  remainder- 
man. M. 


BXCHANOB   or   LANDS  IN  COMMON  riELDS.l> 

Sir, 

All  statutes,  as  they  appear  upon  the  Rolb  of 
P&rliament,  are  written  from  beginning  to  end 
without  a  single  stop  or  parenthesis ;  and  al- 
though a  copy  by  the  King's  printer  is  m^de 
evidence  to  all  the  world,  it  is  only  evidence  of 
so  many  words  composing  such  act  of  Fariia^ 
ment ;  and  because  in  the  copy  introduced  into 
the  house,  there  may  exist  stops,  or  a  paren- 
thesis, for  the  facilitating  an  explanation  to  the 
members,  it  does  not  tollow  that  a  party  is 
bound  by  those  stops  or  parentheses,  but  may, 
if  he  can,  shew  that  a  sentence  will  bear  two 
different  grammatical  constructions.  If  only 
one  grammatical  construction  can  be  pot  upon 
a  sentence,  and  such  construction  goes  beyond 
the  preamble,  then  it  is  time  to  ask  if  the  pre* 
amble  shall  have  any  restraining  effect 

If,  as  I  say  above,  two  grammatical  con- 
structions can  be  put  upon  a  sentence,  one  be- 
ing admitted  to  go  beyond,  the  other  decidedly 
keeping  within  the  preamble;  1  then  ask,  whicn 
is  to  be  preferred  ?  few  I  think,  would  main- 
tain, that  the  one  without  the  preamble  was  to 
be  supported ;  and  if  the  one  within  the  pre- 
amble vras  the  right  one,  then  I  hold,  that  it  is 
maintained  independent  of  the  preamble ;  for 
as  Lord  Tenteraen  remarks,  1  B.  &  Ad.  558. 
"  It  is  very  true,  that  the  enacting  words  of  an 
act  of  Parliament,  are  not  always  to  be  limited 
by  the  words  of  the  preamble,  but  must  in 
many  instances  go  beyond  it.  Yet  on  a  sound 
construction  of  every  act  of  Parliament,  I  take 
it,  the  words  in  the  enacting  part  must  be  con- 
fined to  that  which  is  the  plun  object  and 
general  intention  of  the  legislature  in  passing 
tiie  act,  and  that  the  preamble  affords  a  food 
clue  to  discover  what  tnat  object  was.**  If  this 
reasoning  be  true,  I  hold,  a  party  keeping  with- 
in the  enacting  words,  takes  bv  them  without 
the  aid  of  the  preamble.  To  the  point  then  in 
dispute;  S.  W.  S.  alleges,  that  the  land  taken 
in  exchange  may  be  anywhere,  according  to 
his  grammatical  construction  of  the  section, 
and,  therefore,  beyond  the  bounds  of  the 
parish,  or  any  adjoining  parish  in  which  the 
land  given  in  exchange  mi^ht  lie,  and  so  vice 
versa.  The  preamble  statinsf,  "  whereas  it  is 
expedient  to  tadlitate  the  exchange  of  pieces  of 
land  lying  intermixed  and  dispersed  in  common 
fields,  meadows  or  pastures,  for  other  pieces  of 
land,  either  lying  tnerein,  or  being  part  of  the 
inclosed  lands  in  the  same  or  anya^ioining 
parish."  Now  what  I  maintain  is,  that  two 
grammatical  constructions  can  be  put  upon 
tills  section,  and  that  the  one  I  now  nve  is  the 
true  one,  as  confining  itself  within  the  pream- 
ble. "It  shall  be  lawful  for  any  such  person, 
&c.  by  such  deed,  and  with  such  consent  as 


'^ Vol.  8.  p.  460.    Vol.9. 101.    166. 
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hereinafter  mentioned,  to  grant  and  convey 
such  land,  or  any  part  thereof,  to  any  other 
perton,  in  lieu  of,  and  in  exchange  ror  any 
other  land,  [whether  lying  in  the  same,  or  any 
other  common  field,  or  for  any  inclosed  landj 
l^ng  within  the  same,  or  any  adjoining  pa- 
nah." 

No  rule  of  grammar  preventing  a  person 
from  suppling  such  bracket,  if  necessary,  to 
the  reaamg  of  a  sentence,  I  conceive,  the 
sentence  would  thus  bear  a  grammatical  con- 
stmction,  different  from  that  put  upon  it  by 
S.  W.  S.,  and  would  at  the  same  time  come 
within  the  preamble  of  the  act ;  nor  do  I  con- 
ceive that  it  would  be  going  too  far,  to  hold, 
that  the  words  within  the  brackets  are  synony- 
mous with  the  words,  "  whether  bdng  common 
field,  or  enclosed  land  *'  lying,  &c.,  and  which 
would,  perhaps,  have  expressed  the  meaning 
of  the  legislature  better ;  but  because  a  sen- 
tence is  confused,  I  do  not  conceive  it  to  be  a 
natural  conclusion  that  it  is  therefore  bad 
gnunmar-  M. 


PAYMENT  OF  DEBTS  OUT  OP 
ESTATES. 

Th«  object  of  this  inquiry  it  to  shew,  how  hr 
at  the  present  day  a  person  is  prevented  from 
acting  the  part  of  a  sinner  in  his  grave.  As 
mrards  the  means  of  preventing  the  payment 
oflus  debts  out  of  his  personal  estate,  I  think 
it  may  be  admitted  that  at  no  time  have  the 
Conrts  (with  one  exception  of  my  Lord 
Bromg'ktm)  lent  themselves  to  the  support  of 
a  tmst  which  could  in  anywise  lead  to  the  de- 
priving the  creditor  of  his  natural  fund  for  the 
payment  of  his  debts.  The  exception  to  which 
allusion  u  above  made,  is  the  case  of  Jones  v. 
Scott,  1  Russ.  &  Myl.,  in  which  case  Lord 
Bromgham  decided  that  the  words  **  I  direct 
the  payment  of  my  just  debts,''  or  words  of  like 
eirect---(I  quote  from  memory) — sufiBcient  at 
least,  if  there  had  been  real  estate,  to  raise  a 
charge  upon  it, — standing,  as  they  did,  in  a 
will  of  personality  alone,  created  a  trust  in 
favour  or  creditors,  and  prevented  the  statute 
from  running  against  such  crecUtors.  This  is 
a  casfc  atanduu^  oy  itself,  v^d  its  soundness  is 
much  quarrelled  with  by  the  profession.  I 
next  turn  to  the  payment  of  debts  out  of  real 
estate,  in  which  it  will  be  found  that  Equity 
has  been  more  anxious  at  all  times  than  the 
Legislature,  in  trying  to  make  men  die  honest. 
By  Common  Law  the  heir  was  only  bound  to 
pay  his  ancestor's  debts  to  the  value  of  land 


descended  from  the  ancestor ;  and  this  only 
when  he  was  specially  named.  At  the  same 
time  the  ancestor  had  the  means,  by  devise,  of 
breaking  the  descent,  and  the  hdr  might  also, 
before  action  brought,  have  aliened  the  land ; 
and  in  either  case  the  creditor  was  deprived  of 
his  remedy. 

Thus  stood  tiie  law  at  die  Sd  of  W.  &  M. 
c.  14,  which  enabled  a  party  to  sue  a  devisee 
jmntlp  with  the  heir  in  debt,  thereby  leaving  the 
parties  without  remedy  whose  demand  was  on 
a  covenant  or  other  specialty,  or  in  case  the 
heir  could  not  be  found  (r.  g.  the  testator  be- 
ing a  bastard).  The  Mrty  had  no  remedy 
against  the  heir  alone.  Land  bona  fide  aliened 
before  action  was  protected  from  execution ; 
and  also  devises  made  for  payment  of  debts, 
&c.  The  necessity  of  Joining  the  heir  is  since 
abolished  by  the  1  W.  4,  c.  4f,  and  the  remedy 
extended  to  covenants  as  weU  as  other  spe« 
cialty. 

Simple  contract  creditors  were  indirectly 
benefited  by  these  acts,  as  they  received  a  le- 
gislative decision  that  the  devises  for  payment 
6f  debts,  whereby  in  equity  they  had  come  in 
pari  passu  with  tiie  specialty  creditors,  were 
valid.  How  such  creditors  came  in  upon  the 
realty,  without  such  devise,  was  by  the  ud  of 
£<iuity,  in  those  cases  in  which  specialty  cre- 
ditors had  exhausted  the  simple  contract  cre« 
ditors'  only  fund,  and  to  the  extent  that  he 
had  so  exhausted  it  thejr  were  allowed  to 
charge  the  real  estate.  Tms  system  in  Equity, 
called  marshalttng',  is  carried  to  a  great  extent 
in  favour  of  creaitors,  and  even  of  legatees; 
but  the  subject  would  ^  a  volume.  Confining 
ourselves,  then,  to  the  remedies  thus  provided 
Tor  payment  of  debts,  it  will  follow  thai  if  a 
party  oied  without  leaving  any  personalty,  and 
having  devised  away  his  realty, — not  being 
a  trader,  (as  in  such  cases,  by  4/  G.  3,  c.  74, 
now  embodied  into  1  W.  4,  c.  47,  bis  real 
estate  was  made  assets  for  payment  of  debts) 
his  simple  contract  creditors  were  left  unpaid. 
Sir  Samuel  Romilly,  a  lover  of  his  country, 
strove  hard  while  in  parliament  to  remedy  such 
evil;  but  he  did  not  five  to  see  itaccomphshed. 
As  the  legislature  never  considered  a  simple 
contract  creditor  worthy  of  protection,  until 
by  3  &  4  W.  4,  c.  104,  they  declared  that  real 
estate,  subject  to  a  priority  in  favour  of  spe- 
cialties, binding  the  heir,  should  be  liable  to 
the  payment  of  simple  contract  creditors ;  and 
this  appUes  to  copyhold  and  other  customary 
estates,  and  also  to  incorporeal  as  well  as  cor- 
poreal hereditaments. 

E.L 


ADMISSION  OF  SOLICITORS  IN  CHANCERY. 


Clerks'  Names. 
George  Dawes,  Angel  Court. 

Francis  Roxburgh,  42,  High  Street,  Camden 
Town- 


To  whom  articled. 
>Vm.  Malton,  Carey  Street ;  assigned  to  Tho. 

Dawes,  Angel  Court. 
John  Morgim,  Great  James  Street ;  assigned 

to  J.  H.Tri8ton,  Nicholas  Lane. 


To  be  admitted  at  the  Rolls  the  day  after  the  present  Term. 
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St^erkr  Courts :  Lord  Chancellor. 


SUPERIOR  COURTS. 


PRACTICE. — CONTBMPT. — ^ATTACHMEKT. 

^n  attachment  against  apartp  for  noti-pay- 
ment  of  costs,  is  irregwarUf  executed,  and 
is  for  that  reason  discharged  hjf  the  party 
issuing  it,  without  any  condition,  jinother 
attachment  for  the  same  contempt  is  issued, 
and  the  party  is  arrested  on  that,  and  kept 
in  prison  upon  it  and  other  detainers: 
Held,  that  this  second  attachment  is  not 
irregular. 

Mr.  Wake&eld  moTed  that  the  plaintiff  be 
discharged  trom  lAie  Fleet  prison^  to  which 
he  was  committed  upon  an  attachment  for 
non-payment  of  costs.    He  stated  the  several 
proceeainn  in  this  and  in  the  Lord  Mayor's 
Court  in  London,  and  that  the  phdntiff's  bill 
here  was  dismissed  with  costs,  which  were 
subsequently  taxed.    The   plaintiff  was   in- 
Tited--rather   inveigled— to    the   Registrar'^ 
office,  under  pretence  of  passing  the  minutes 
of  the  decree  made  against  him,  when,  as  he 
was  comingout,  he  was  met  in  the  passage  be- 
twe^i)  the  Registrar's  and  Accountant-Gene- 
ral's offices  hy  two  bailiffs,  and  taken  upon  an 
attachment  for  contempt,  in  not  paying  the 
costs.    This  arrest  was  a  contempt  of  Court, 
a«  being  executed  in  a  privilegea  place  and 
within  the  precincts  of  the  Court,  while  the 
•uitor  was  engaged  in  the  suit.    The  attach- 
ment itself  w^  irregular,  as  not  having  been 
previously  entered  with  the  registrar,  ad  is  the 
universal  practice ;  but  it  was  on  the  irregu- 
larity of  the  execution  of  the  process,  and  not 
on  the  irregularity  of  the  process  itself,  that 
he  grounded  his  application  for  the  discharge 
of  VnA  prisoner  from  the  contempt,  as  well  as 
firom  ti^  imprisonment.   The  ^rst  arrest  being 
irregular^  laQ  subsequent  detainers  were  also 
iiTjegul^.    The  clerk  in  court  for  the  defend- 
ants, Jknowing  ^at  the  process  was  irregular 
u^^  irregulany  executea,  consented,  of  his 
own   accord,  to    discharge  that  attachment 
without  any  con^icteration  from  the  plaintiff; 
hut  instead  of  dischi^'ging  ,him  from  custody  a 
se^cond  attachment  was  issued,  upon  which 
(V^d  uff^n  tl^e  detainers  subsequently  issued, 
the  plaintiff  had  been  detidned  In  custody  now 
for  eighteen  months.    The  facts,  as  he  stated 
them,  were  sworn  tQ  b;^  the  plaintiff  in  his 
affidavit  in  support  of  this  motion,  and  upon 
those  facts  it  was  clear  that  the  first  attach- 
ment was  irregularly  executed ;  but  that  attach- 
ment never  having  been  discharged,  as  it  might 
be  by  application  to  the  Court,  a  second  at- 
tachment for  the  same  duty  was  ^olbr  irre- 
gular after  the  first  was  executed.    That  the 
first  attachment  was  irregularly  executed,  was 
clearly  shewn  by  a  late  case,  m  which  a  Mr. 
Orchard  ran  a  race  against  the  sheriff's  officers 
^m  the  end  of  Chancery  Lane  to  the  door  of 
the  Vice  Chancellor's  Court,  where  t^e  officers 
overtook  and  arrested  him,  but  he  was  dis- 
charged, and  the  arreat  decided  irregular. 


That  case  was  precisely  like  the  preseBt,  ex« 
cept  that  the  present  was  stronger,  by  reason 
of  the  party  being  inveigled  to  the  Registrar's 
office.   There  were  many  other  cases,  of  which 
he  cited  eight, — four,  viz.  Gaseoygne^s  case^ 
Castles  case,^  Franklin  v.  Colquhoun,^  and  ea 
parte  Byne,^  oa  the  authority  of  which  be 
insisted  that  the  pluntiff  was  entitled  to  his 
discharge  from  the  attachment.    On  the  prin- 
ciple laid  down  in  the  other  four,  viz.  esf  parte 
Leditick,^  Sedgier  v.  Dirch,^  Bromley  v.  HoU 
land,B  and  es  parte  Hawkins,^  the  plaintiff  was 
entitled  to  be  discharged  from  all  subsequent 
detainers.  When  this  motion  was  made  before 
Lord   Chancellor  Brougham-^vrho   gave  no 
opinion  upon  it — the*  case  of  fFoodv.  IFatts^ 
was  cited  on  the  other  side;  but  that  case 
clearly  favored  this  application.    The  general 
proposition  for  which  he  contended,  and  which 
he  elicit^  from  these  latter  cases,  was  that 
where  a  party  consents  to  discharge  another 
from  a  process  without  condition,  ne  cannot 
have  a  second  process  agunst  him  for  the 
same  duty,  but  the  party  is  wholly  discharged. 
Mr.  Beames  appeared  to  oppose  the  motion. 
'    The  Lord  Chancellor  was  of  opinion  that  the 
cases  cited  did  not  rule  this  case,  although  they 
might  be  aj^licable  in  support  of  a  motion  to 
discharge  the  prisoner  from  the  first  arrest. 
The  ekrk  in  court  finding  that  that  was  irre- 
gular,  issued  another  attachment,  which  was 
regularly  entered  and  executed.    It  was  not 
uncominon,  as  the  registrar  informed  him,  to 
issue  two  attachments  against  the  same  jnrty 
at  the  same  time  into  different  counties,  if  the 
party  had  two  residences,  or  if  he  was  in  one 
county  while  his  residence  was  in  another. 
Here,  it  appeared,  the  first  attachment  was  in 
Middlesex,  the  other  in  London,  where  the 

Prisoner's  residence  was.  But  he  did  not 
now  of  any  case  in  which  it  was  laid  down 
that  the  solicitor  or  clerk  in  court  was  not  at 
liberty  to  correct  his  error  at  his  own  expense, 
by  cancelling  the  first  process  and  issuing 
another.  The  motion  is  refused,  and  the  pri- 
soner must  be  remanded. 

jindrews  v.   fFalion,  Sittings  at  lincoln's 
Inn,  December  24th,  1834. 


SCHEDjaLB  OP  PEES.— CONSTBUCTIOir. 

Held,  phat  the  Master  is  to  have  but  one  fee 
for  the  sale  of  a  property  in  several  lots  to 
different  purchasers,  in  one  day, 

Mr.  Lynch  repeated  an  application— made 
by  Mr.  itindersley  on  a  former  dfty«  in  another 
ease^or  the  Lord  Chancellor's  construction 
of  that  item  in  the  first  Schedule  of  Fees  an- 
nexed to  the  New  Orders  (December  1833) 
relating  to  a  sale  by  the  Master  under  a  decree 
of  the  Court.  The  words  are—"  Upon  every 
sale  by  the  Master,  where  the  purchase  money 


•  14Ves.  183.  ^  16Ve8.412. 

6  1  Madd.  683.  ^  1  Ves.  &  B.  316. 

«8Ves.  698.  '9  Ves.  69. 

E  6  Ves.  3.  ^  4  Ves.  691. 

I  fiMaule&Selwyn,?. 


Swptri^  (kmrik:  LordCkmudht}  KiMg^t  Beiu:h  PracHn  Gmrt. 
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dod  not  cxeeed  2000r.,  jtayable  <m  the  report 
eonirmed  sbsolute,  by  such  party  as  the 
Master  shall  direct,  5/."— In  the  present  case 
the  property  was  sold  in  lots  to  different  pur- 
chasers, all  in  one  day,  and  it  may  be  said  at 
one  sale,  though  to  several  buyers  ^  and  the 
question  was,  whether  the  Master  was  entitled 
to  have  the  fee  of  5/.  on  every  lot  so  sold,  or 
oiily  that  one  fee  on  the  whole  of  the  lots. 

The  Lord  CkanceUor,  considering  that  all  the 
lots  sold  were  one  property,  and  that  they  were 
sold  in  one  day,  at  one  and  the  same  sue,  was 
of  opinion  that  the  Master  was  entitled  only  to 
the  one  fee. 

fFtndior  v.  Terria,  Sittings  at  Lincoln's 
Im,  after  Midiaehnas  Term,  1834. 


PSACnCK. — INBOLMBNT  OW  DBCREB8. 

CircHmstancei  in  which  the  inrdment  of  a 
decree  woe  vacated^  on  the  ground  ^fewr- 
priio  on  the  party,  who  intimated  hie  inten- 
tion to  oppeolftom  it  to  thie  Court. 

This  was  a  motion  to  vacate  the  inrolment 
of  a  decree. 

Mr.  Tinnep  and  Mr.  fTilhraham  in  support 
of  the  motion,  on  behalf  of  the  plaintiff,  urged 
the  inexpediency  of  dispatch  in  Inrolling  de- 
creea,  as  it  prevented  the  parties  from  a  re- 
hearing of  their  cause  in  this  Court,  and  com«* 
pelled  them  to  appeal  to  the  House  of  Lords, 
at  great  expense,  if  they  thought  the  decree 
unfostly  made.  The  decree,  m  the  present 
case,  was  pronounced  by  the  Master  of  the 
Rolla  on  the  17th  of  July  last :  it  was  drawn  up 
and  nassed  by  the  regbtrar,  at  the  desire  aud 
in  the  presence  of  the  defendant's  solicitor 
ahme,  on  the  12th  of  August  following,  and 
signed  by  the  Lord  Chancellor,  and  inroUed  in 
a  day  or  two  after,  although  the  solicitors  for 
the  defendant  were  apprised  that  the  pluntiff 
meant  to  petition  for  a  re-hearing.  From  the 
correspondence  which  passed  between  the  soli- 
citors on  both  sides  after  tiie  decree  was  made. 
and  the  affidavits  filed  with  a  view  to  this 
motion,  it  appeared  that  the  plaintiflfs  solicitor 
was  not  aware  of  the  necessity  of  entering  a 
eaneoi  against  the  inrolment,  as,  in  lus  ex- 
perience, he  never  knew  of  a  decree  having 
been  drawn  up  without  notice  to  the  solicitors 
on  the  other  side.  He  had  also  told  the  soli- 
ciCor  on  tiie  other  side  that  he  was  firepafing  a 
petition  of  appeal  or  re-hearing  in  this  Conrt ; 
and  that  genUteman,  in  his  letter  to  lum,  said, 
"  It  mij^t  be  as  well  to  settie  the  amount  of 
the  rent  of  the  estate  before  we  go  into  the 
appeal,'' — ^words  which  clearlv  proved  the 
writer  \fas  made  acauainted  with  the  intention 
to  jqppeal,  and  that  he  meant  to  prevent  it,,  by 
his  extraordinary  i|uiolcness  in  procuring  m 
fairolment  of  the  decree.  They  cited  Kemp  ▼. 
S^uire,^  an  anonymoua  oiuefi  hi  the  first  of 
Vesey,  sen.,--in  which  latter  the  enrohnent 
was  vacated  under  chrcumstances  |H'ecisely 
nmihir  to  the  present  case,  and  the  case  of 
Steoena  w.  Gtqfpyfi 


•  lVea.sen.205. 


c  1  Turn.  &  R.  J78. 


^  IM,  326. 


Mr.  fTigrum  opposed  the  niotidn.-"There 
was  no  irregularity  in  the  inrolment:  it  was 
the  duty  of  the  defendant's  solicitor  to  secure 
the  benefit  of  the  decree.  No  one  could  sup. 
pose  that  the  losing  party  would  be  in  haste 
to  draw  up  an  oraer  against  himsdf.  The 
proper  way  to  prevent  the  inrolment  was  to 
enter  a  oaoeat;  if  the  plaintiff  neglected  that 
he  had  to  blame  himself.  The  derk  oi  the 
solicitors  for  the  defendant  swears  in  his 
affidavit,  that  he  is  in  the  constant  habit  of 
getting  orders  drawn  up  without  notice  to  the 
other  side. 

The  Lord  Chuncelior.-^The  registrar  teUa 
me  that  it  is  usual  to  give  snch  notice. 

Mr.  Wigram  hoped  hit  Lordship  would  in* 
quire  into  the  practice  before  he  oecided  this 
motion.  He  did  not  dispute  the  cases  dted— • 
they  rested  on  their  own  circumstances — but 
he  found  two  more  recent  cases  the  other  way, 
Barnes  v.  fFilion,^  and  Balgitg  t.  Chorlop.^ 
The  inrolment  of  a  decree  was  a  matter  of 
strict  right.  There  was  no  fraud  or  misrepre- 
sentation in  this  case;  on  the  contrary,  the 
defendant's  solidtor  said,  in  his  letter  to  the 
solicitor  on  this  side,  **  I  cannot  take  notice 
of  your  intention  to  appeal,  and  I  will  not 
suffer  any  dday  in  securing  to  myclient the 
benefit  of  his  Honor's  decree."  There  was 
nothing  in  that  letter  to  mislead  the  other  side. 

Mr.  T^nney, — ^The  practice  is  stated  by  the 
registrar  to  be,  to  give  notice  of  drawing  up 
the  order.  This  decree  was  of  such  a  nature 
that  it  ought  not  to  be  drawn  up  except  in  the 
presence  of  both  solidtors.  But,  independent 
of  the  practice,  it  was  clear  from  the  drcum- 
stances  stated  in  the  affidavit  and  letters,  thai 
the  plaintiff  was  taken  by  SBrprise.  AH  the 
conversations  and  correspondence  were  on  the 
understanding  that  both  parties  were  prepar- 
ingfor  a  re-lwaring. 

The  Lord  Chancellor. — It  is  no  irregularity 
te  use  dispatch;  but  it  seems  here  tiiat  the 
I^intiff's  solicitor  was  put  off  his  guard  by 
the  conversations  and  letter  of  the  dcSendanf  a 
solicitor,  who  writes  '*  the  rent  most  be  fixed 
subject  to  the  decision  on  the  appeal.''  Words 
certainly  as  strong  as  those  on  which  Lord 
Eldon  vacated  the  inrolment  in  the  case  of 
Stevens  v.  Guppy,  Following  that  decision,  I 
am  of  opinion  that  this  is  a  case  of  surprise 
upon  the  plidntiff. 

9Fhitaker  ▼.  ,  Sittings  at  Lincohi's 

Inn,  after  Michaelmas  Tem^  1834. 

LONDON  OOURT  OF  RBQUB878. — ^RBMT. — 
LODOIlfOS. 

Where  fM  action  ia  brotfghifor  the  uie/md 
occupation  of  furnished  lo^fings,  it  is  noi 
within  the  compulsory  Jurudieiian  .^  the 
London  Court  of  Bequests  jiQ(, 

In  thisoaae  a  rule  nid  had  been<obtahi0d  4o 
deprive  the  plaintiff  of  his  costs,  on  the  ground 

d.IRuss.&MyL486. 
e  IMyl.  &K.e40. 
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of  his  not  having  recovered  to  the  amount  of 
5/.  in  an  action  against  the  defendant^  which 
min^t  have  been  In'ought  in  the  London  Court 
of  Requests.  This  action,  it  appeared,  was 
brought  for  the  use  of  certain  furnished  apart- 
ments, and  the  plaintiff  had  a  verdict  for 
2/.  IQff. 

On  shewing  cause  against  tins  rule,  it  was 
contended,  that  the  iurudiction  of  the  London 
Court  of  Requests  did  not  extend  to  cases  like 
the  present,  as  was  shewn  by  sec.  13,  of  the 
39  &  40  Geo.  3,  c.  104. 

In  support  of  this  rule,  it  was  submitted, 
that  the  action  was  brought  principally  for  the 
use  of  the  fiuviiture.  It  was  evident  that  the 
plaintiff  considered  the  use  of  the  furniture  as 
his  chief  ground  of  action,  he  having  left  the 
allegation  "  furnished"  in  his  dechuiition.  It 
is  therefore  clear  that  sec.  13  of  the  London- 
Court  of  Requests  Act,  does  not  apply  to  the 
present  case. 

frUiiamt,  J.  was  of  opinion  that  this  case 
was  within  the  meaning  of  sec.  13  of  the  above 
act.  This  rule  must  therefore  be  discharged, 
and  the  costs  will  be  costs  in  the  cause. 

Rule  discharged.— Me/tf  v.  Mason,  M.  T. 
1834.    K.B.P.  C. 


MAKING  BULB  AB80LUTB. — ^BBTIVINO  BULB. 

j4  rule  may  be  revhed  if  it  hat  not  been 
enlarged  or  made  alttduie  in  due  time. 

This  was  an  application,  on  the  last  day  but 
one  of  term,  to  make  a  rule  m'fi  absolute, 
which  had  been  drawn  up  to  shew  cause  in  the 
previous  term.  Cause  was  not  shewn  against 
It,  nor  was  it  enlarged.  \ 

fFilliami,  J.,  thought  that  the  application  to 
make  the  rule  absolute  was  too  late.  He^ 
however,  said  that  a  motion  might  now  b# 
made  to  revive  the  rule  to  shew  cause  the  first 
day  of  next  term,  or  to-morrow  (the  last  day  of 
the  present  term),  provided  the  revived  rule  be 
served  before  nine  o'clock  to-night. 

Rule  accordmgly. — Smth  v.  Collier,  M.  T. 
1834.    K.B.P.C. 


argued  that  Roberts  having  contended  before 
die  justices  that  he  had  acted  under  a  claim  of 
right,  the  justices  were  ousted  of  their  juris- 
diction; but  I  think  not.  Merely  shewing- 
that  the  tolls  were  taken  under  a  daim  of 
right,  without  shewing  that  such  claim  was  a 
bond  fide  claim,  is  not  sufficient  to  oust  the 
justices  of  their  jurisdiction.  It  is  for  them 
to  judge  whether  the  claim  in  this  case  is  bon& 
fide,  or  not.  They  having  done  so,  and  decided 
it  was  not,  the  present  rule  must  be  discharged, 
with  eosts. 

Rule  discharged,  with  costs. — Rejg  v.  The- 
Justices  of  Hampshire,  M.  T.  1834.  K.  B. 
P.  C. 


CBBTIOBABI. — ^JUBIBOICTION  Or  JU8TICB8.— > 
CLAIM  or  BIGHT. — TOLLS. 

In  order  to  oust  Justices  of  their  Jurisdiction, 
tehere  a  claim  of  right  is  set  up,  it  must 
appear  that  the  claim  is  bonft  fioe. 

In  this  case  an  application  wu  made  to  the 
Court  for  a  writ  of  certiorari,  to  be  directed  to 
certain  justices  of  the  peace,  directing  them  to 
return  a  conviction  by  them  of  a  person  named 
Roberts,  for  improperly  receiring  certain  tolls, 
contrary  to  the  provisions  of  a  private  act  of 
parliament.  The  ground  of  the  application 
was,  that  the  tolls  had  been  taken  under  a 
daim  of  right;  consequently  the  justices  had 
no  jurisdiction.  A  rule  was  obtained,  and 
cause  shewn  against  it. 

Cur,  adv.  vult. 

Taunton,  J. — I  am  of  opinion  that  the  jus- 
tices had  jurisdiction  over  Q»e  subject.    It  was 


€amman  9lenl. 

BAIL. — IBBKGULABITT. — WAIVXR. — ^JUDICIAL- 
NOTICE. 

ffan  irregularity  is  brought  before  the  notice 
of  the  Court  it  will  be  noticed,  although  the 
opposite  party  has  waived  it. 

In  this  case  bail  justified  without  opposition. 
In  the  notice  of  justification  no  statement  was 
introduced  that  they  had  been  resident  in  their 
present  abodes  for  the  last  six  months. 

j4rchbold  mentioned  the  case  to  the  Court, 
and  suggested  that  the  plaintiff  had  waived  the 
irreguuirity  by  not  makmg  the  objection  at  the 
time  of  justitying.  In  Bigg  v.  Dich,  it  was 
held,  that  the  want  of  a  description  of  bail  was 
cured  by  the  plaintiff's  excepting  to  them. 
Now  this  case  was  much  stronger,  for  the 
plaintiff  did  not  oppose  the  justification. 

Per  Curiam, — Am  this  irregularity  is  brought 
before  us  we  are  bound  to  notice  it.  The  de- 
fendant may,  however,  take  four  days  time  lo 
amend  his  notice. 

Rule  accordingly.— IWA^/v**  bail,  M.  T. 
1834.    C.P. 


ATTOBNBT'S  BILL. — PLEADING. — ^EXPLICA- 
TION.— PLEA. — DEHUBBBB. 

j4  replication  must  not  merely  answer  a  plea 
in  point  inform,  by  merefy  following  the 
words  of  a  plea,  but  it  must  also  answer  it 
in  substance. 

This  was  an  action  for  an  attorney's  bill. 
The  defendant  pleaded  that  the  chargi»  in  the 
declaration  were  '*  chnrges  at  law  and  in 
equity,"  and  that  the  plaintiff  had  not  delivered 
a  signed  bill  before  commencing  his  action. 
Replication,  that  the  charges  mentioned  in  the 
declaration  were  not  "  charges  at  law  and  in 
equity."  To  this  defendant  demurred,  on  the 
ground  that  the  replication  was  in  the  co|i- 
junctive,  instead  of  the  disjunctive. 

Per  Curiam, — ^The  act  requires  attorneys' 
bills  to  be  delivered  in  one  month  before  action 
brought,  if  theycontdn  charges  for  fees  in 
law  or  equity.  The  plea  suggests  that  it  came 
within  the  statute.  The  plaintiff  should  have 
replied,  that  his  bill  contained  charges  neither 
in  law  nor  equity. 

Judgment  for  the  defendant.— JUborv  v. 
Boleoit,  M.  T.  1884.    C.  P. 


8iq)erior  Courts:  Common  Pleas;  Exchequer  of  Pleas. 
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PLSADINO  ItUIiES.— GOODS  BARGAINBD  AND 
BOLD. — UBNEBAL  ISSUE. 

Where  a  declaration  is  in  the  common /arm 
for  goods  bargained  and  sold,  and  the  de- 
fendant pleads  the  general  issue,  evidence 
may  be  given  of  a  special  contract. 

On  a  motion  for  leave  to  plead  several  mat- 
ters, it  appeared  that  the  declaration  was  in  the 
common  form  for  goods  bargained  and  sold. 
The  defendant  set  up  as  a  defence,  that  the 
goods  were  bargained  and  sold  under  a  special 
written  contract,  containing  two  conditiona, 
neither  of  which  had  been  complied  with. 
The  defendant  had  already  pleaded  the  general 
issue.  The  question  was,  whether  proof  of 
tiiese  facts  could  be  given  under  the  general 
issue. 

Per  Curinm. — Evidence  of  the  special  con- 
tract may  be  given  under  the  general  issue. 

Motion  refused. — Gardner  v.  jlUsiander.  M. 
T.1834.    a  P. 


Cnleqttinr  nt  pienf. 

BXBCDTOR. — ^ACCOUNTING  ON  OATH.— COSTS. 
— LBGACT. 

The  53  G.  3,  r.  108,  s.  23,  as  to  executors 
accounting  on  oath  and  paying  legacy 
duties,  does  not  necessartly  require  the 
Court  to  mahe  the  rule  against  them  abso- 
lute, with  costs. 

la  this  case  the  Court  had  granted  a  motion 
calling  upon  an  executor  to  account  upon 
oaUi,  and  pay  the  legacy  duties. 

It  was  DOW  contended,  under  the  authority 
of  see.  23,  of  the  53  O.  3,  e.  106,  that  this  rule 
should  be  made  absolute,  with  costs. 

Parke,  B.,  sud  he  did  not  consider  the  act 
imperative  as  rqi;ards  the  costs,  and  that,  un« 
der  all  the  circumstances,  he  thought  this  rule 
otu^t  to  be  absolute,  without  costs. 

Rule  absolute,  without  costs.— £#  parte 
^ratt,  M.  T.  1834.    Excheq. 


SHIAIFr. — PRINCIPAL  AND  AGBNT.^-UNDBR- 
TAKINO. — PLBA. 

j4  sheriff  is  not  in  all  cases  bound  by  the 
underiahing  of  his  officer. 

This  was  an  application  to  the  Court  to  grant 
sa  attachment,  or  compel  a  sheriff's  officer «to 
fulfil  an  undertaking  given  by  him  to  the 
pluntiff,  by  which  he  promised  that  the  plea 
pleaded  in  this  action  should  be  withdrawn, 
and  that  the  plaintiff  should  have  judgment 
dated  the  8th  day  of  August,  1834. 

Gurney,  B.— 1  do  not  think  the  sheriff  ought 
to  be  bound  by  the  undertaking  of  the  officer. 
The  present  rule  must  therefore  be  discharged. 

Rule  discharged. — Brown  v.  Gerard,  Bart., 
l«^ Sheriff o/Lancashire,M.T.lS^.  Excheq. 


IRRB6ULARITT.— DECLARATION.— JUDG- 
MENT.— ^LACHES. 

ff^t  is  too  great  a  delay  in  making  an 


application  to  set  aside  proceedings  for 
irregularity. 

In  this  case  a  rule  nisi  had  been  obtained 
for  setting  aside  the  declaration,  on  the  ground 
of  its  being  improperly  filed,  instead  of  being 
delivered,  and  the  judgment  signed  thereon. 

On  shewing  cause,  it  was  contended,  that 
this  application  was  too  late.  The  notice  of 
int^uiiy  was  given  on  the  4th,  for  the  12th,  on 
which  day  the  motion  was  made. 

Gurney,  B.,  thought  the  application  was  too 
late,  and  discharged  the  rule. 

Seott  V.  Cogger,  M.  T.  1834.    Excheq. 


STRIKING  OUT  CASE. — SPECIAL   PAPER.— DB- 
LIVBRING  PAPBR-BOOKS. 

j4  case  must  be  struck  out  of  the  special  paper 
if  all  the  paper-books  are  not  delivered  by 
one  party  or  the  other. 

This  case  was  ordered  to  be  struck  out  of 
the  special  paper,  on  the  ground  of  the  defend- 
ant not  having  delivered  his  paper-books,  and 
the  pluntiff^s  neglectin^^  to  do  so  for  him. 

On  the  part  of  the  plaintiff,  it  was  contended, 
that  the  terms  of  the  rule  were,  that  if  one 
party  neglected  to  deliver  his  paper-books,  the 
other  party  may  do  so  for  him.  He  was  not 
therefore,  by  the  rule,  compelled  to  deliver 
them. 

Parke,  B.— If  the  plaintiff  had  delivered  all 
the  books  he  woula  have  been  entitied  to 
judgment;  but  as  he  has  only  delivered  hb 
own,  and  the  defendant  has  delivered  none  of 
his,  the  case  must  be  struck  out. 

Cause  struck  ont.'^jibram  v.  Cook,  M.  T. 
1834.    Excheq. 

0BTBRAL  X88UBB. — JUDGE'S  NOTES. — ^AMEND* 
If  ENT  OF  FINDING. 

Where  the  Jury  has  substantially  found  on 
several  issues,  but  by  inadvertence  they  are 
discharged  as  to  one,  the  mistake  must  be 
corrected  by  the  Judges  notes. 

This  was  an  application  for  a  new  trial.  The 
facts  of  the  case  appeared  to  be  these : — ^It  was 
an  action  of  trespass  brought  by  the  pluntiff 
against  several  defendants,  to  which  they 
pleaded  the  general  issue,  except  as  to  one 
trespass,  to  which  they  pleaded  that  they 
entered  the  plaintiff's  house  to  extingmsh  a 
fire,  and  to  prevent  him  burning  his  house 
down.  The  cause  was  tried  at  the  assizes,  and 
the  jury  found  a  verdict  agaunst  two  of  the  de- 
fendants, and  that  the  allegation  as  to  the  fire 
was  false.  In  consequence  of  the  length  of 
time  the  jury  were  deliberating,  the  Judge 
took  thdr  verdict  at  his  lodgings.  As  to  the 
second  issue  he  discharged  the  jury,  consider- 
ing the  defendants'  plea  of  the  general  issue 
was  to  the  whole  of  ue  declaration. 

Per  Curiam.— The  proper  course  will  be  to 
apply  to  the  Judge  who  tried  the  cause,  to  cor- 
rect the  verdict  according  to  hb  notes. 

Rule  refused.— //er  v.  Tktrner  and  others, 
M.T«1834.    Excheq. 
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SITTINGS  IN  CHANCERY. 

Hilary  Term,  1836. 


LORD   CHAKCELLOB. 

j4t  Westminster. 


Saturday 
Monday  . 
Tuesday  . 
Wednesday 

Thursday 

Friday     . 
Saturday 
Monday  . 
Tuesday. 
Wednesday 
Thursday 
Friday     . 
Saturday 


Jan.  17 
19 


.Re-hearings  and  Ap- 
peals. 


Re-hearings  &Appeal8. 


Jfler  Term,  at  the  Rolls. 

r    Petitions  in  the  Ge- 
hm    a  i7vo5°eral    Paper,      after 

Monday  .       .  Feb.  2Sgwearing  &  the  Soli- 

Ccitors. 
Tuesday.        .         d  |  Short  Causes. 


KING'S  BENCH  SITTINGS. 


In  Term, 

MIDDLB8EX.  LONDQV. 

Thursday        .  Jan.  29  |  Friday   .       .  Jan.  30 


Monday . 


j4/ier  Term. 
Feb.  2  I  Tuesday  . 


.  Feb.  3 


▼ICB   CHANCBLLOK. 


Saturday 
Monday  . 
Tuesday  . 
Wednesday 

Thursday 

FViday     . 
Satnraay 
Monday  . 
Tuesday  . 
Wednesday 
Thursday 

Friday    . 

Saturday . 


jii  fTestmintter. 

^^'\q}  Pl^a8»  Demurrers,  Ex- 
ceptions, Causes,  & 

21" 


Furtiier  Directions. 


22  I  Motions. 

23 

1  Pleas,  Demurrers,  Ex 
ceptions,  Causes,  & 
Further  Directions. 

30  I  Short  Canaes  and  Do. 

31  Mottont. 


BBFORB  THB   1CA0TB9  OF  THB   BOLLS. 


The  Court  will  sit  at  ElcTcn  o'clock  in  Term^ 
in  Middlesex ;  at  Twelve  in  London ;  and  in 
both  at  half-past  Nine  after  Term. 

Causes  untried  on  the  Lists  for  the  13th 
and  16th,  will  be  taken  on  the  14th,  15th»  17th, 
and  19ih. 

None  but  undefended  Causes  will  be  tried 
on  the  29th  and  30th  of  January. 


Saturday 
Monday  • 
Ttiesday 
Wednesday 

lliundAy 


Friday  . 
Saturday 
Monday . 
Tuesday  . 
Wednesday 
Thursday 
Friday     . 

Saturday 


At  Westminster. 

Jan.l7l  W««»  Dewufrers, 
19  (Csnses,  Further  Di- 
ao&rectiwns,  and  Bxcep- 
21  'tioos. 

e  '  Causes,  Further  Di- 
on erections,  and  Petitions 
iby  Consent ;  —  after 
(which.  Motions. 

23) 
24| 
26 1     Pleas,    Demurrers, 

27  /Causes,    Further  Di- 

28  ( rections&Exceptions. 

29  \ 
30j 

Causes,  Further  Di- 


qi  Y  reotioas,  and  Petitions 
^by   CoBient ;  —  after 
(wUch,  Motions. 


COMMON  PLEAS  SITHNGS. 


MIDDLXSBX. 


LONDON. 


In  Term. 

Jan.  21  {Friday 
Jan.  28  I 

After  Term. 

.  Feb.  2  I  Tuesday 


Wednesday      Jan. 21  {Friday   .        .Jan. 23 
Wednesday, 

Monday  .       .  Feb.  2  |  Tuesday     •      Feb.  3 

The  Court  will  sit  at  Ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term; 
and  at  half-past  nine  precisely  on  each  of  the 
days  after  Term. 

The  causes  in  the  list  for  each  of  the  above 
sitting  days  in  Term,  if  not  disposed  of  on 
those  daji,  will  be  tried  by  adjournment  on 
the  days  toUowing  each  of  such  sitting  days. 


EXCHEQUER  OF  PLEAS  SnTINGS. 


In  Term. 

MIDDLBSBX. 


First  Sittinn . 
Second  Silfings 


Wednesday,  January  21 
Monday        •        .    26 


The  Court  will  sit  in  Middlesex,  by  Ad- 
journment, on 

Thursday,  January  22 
Tuesday,    January  27 


LONDON. 


Brst  Sittings    . 
Second  ^ttkigs 


Saturday^  January  17 
Thursday,       .       29 


Exchequer  Sittings, — Answers  to  Queries, 
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After  Term. 

MIDDLB88X.  LONDON. 

Monday  .       .  Feb.  2  )  Tuesday .        .  Feb.  3 

New  causes  entered  for  the  sittings  in  Hilary 
Teroiy  will  be  taken  in  Term. 

Short  Reinaneta  may  be  taken  in  Term  in 
Middlesex  only  by  consent. 

The  Court  will  sit  at  Ten  o'clock. 


EQUITY  EXCHBQUBR  SITHNGS. 


Friday     . 
Saturday 
Wednesday 
Thursday 
FHday    . 


Jan  23/**^'^®"'  ^^  General 
I  Business. 

24  I  I^tidons  and  Causes. 
Motions  and  General 
Business. 


28 


29  f  Petitions,  Causes,  and 
1  Motions. 

Motions  and  General 
Business. 


30| 


[The  Sitting's  Papers  were  omitted  by  mistake 
last  week,  and  the  sittings  from  the  day  of  pub- 
lication only  are  stated.] 


ANSWERS  TO  QUERIES. 


i.a!»  of  ftaninot)!  amU  Cdumt* 

▲OVSRSS   P088E88I0N.      P.  63. 

The  possession,  I  think,  u  adrerse.  Before 
the  recent  act  for  the  Limitation  of  Actions, 
twenty  years'  possession  by  a  tenant,  without 
paying  rent  or  acknowledging  his  hwdlord, 
would  so  for  have  given  him  a  title  that  no  ac 
tioQ  of  ejectment  could  have  been  brought 
against  him,  and  the  owner  would  have  been 
Jriren  to  his  possessory  action.  The  2  &  3 
W.  4,  c.  37,  jiTes  a  title  on  twenty  years'  ad- 
vene poseesnon.  TTie  16th  section  of  the  act 
only  applies  where  the  possession  was  not  ad- 
vene  at  the  time  of  the  passing  of  the  act. 

The  same  answer  will  apply,  mutatis  mutun^ 
«#,  to  J.  W.'s  query. 

Spb8. 

ARRBAR8   OF  RBNT.       P.  141. 

M.  J,  M.,  after  nving  an  opinion  upon 
the  construction  of  the  new  Statute  of  Limi- 
^on,  as  it  relates  to  rent  due  upon  an  in* 
aeDture  of  lease,  does  not  think  it  necessary  to 
allade  to  3  &  4  W.  4,  c.  42,  in  consequence  of 
we  proviso,  "that  nothing  therein  contained 
«M  extend  to  any  action  given  bp  anv  statute, 
where  the  time  for  bringing  such  action  is,  or 
*<^  be  by  any  statute  specifically  limited,'' 


which  (according  to  his  opinion),  is  the  case 
with  sec.  2  of  3  &  4  W.  4,  c.  27,  which  expressly 
states,  *'  that  no  person  shall  make  a  distress, 
or  bring  an  action  to  recover  any  rent,  but 
within  20  years  after  the  nght  accrued  to 
him."  Now  I  submit,  that  IVI.  J.  M.  is  quite 
wrong  in  supposing  that  the  proviso  has  the 
effect  mentioned  by  him.  A  statute  of  limita- 
tion, as  such,  does  not  give  an  action ;  on  tile 
contnuy,  it  limits  a  pre-existing  right  of  ac- 
tion. Ine  same  statute  may  give  an  action,  and 
also  limit  the  time  for  bringing  the  same;  but 
such  is  not  the  case  with  'the  new  Limitation 
Act ;  the  rent  mentioned  in  that  statute,  does 
not,  it  seems,  include  rent  reserved  upon  com- 
mon leases,  which  is  now  provided  for  by  the 
subsequent  act  of  3  &  4  W.  4,  c.  42,  allo^idng 
20  years  for  recovery  thereof.  £.  ?• 


practice. 

ABATIMINT  OP  ACTION.      P.  80. 

I  think  the  action  does.not  abate.  See  Im- 
pey's  King's  Bench  Practice,  tit.  Abatement 
by  Death,  where  it  is  laid  down  as  the  general 
rule,  that "  where  the  death  of  any  party  hap- 
pens, and  yet  the  plea  is  in  the  same  con^Ution 
as  if  such  party  were  living,  there  such  death 
makes  no  alteration  or  abatement  of  the  writ.** 
—In  the  case  put  by  J.  S.  the  plea  will  be  in 
the  same  condition.  Spbb. 


DBVISB — ^BXBCUTORT  OR  CONTINOBMT.    P.  80. 

The  devise  mentioned  by  X.  Y.  Z.  will  rive 
a  contingent  remainder  to  the  eldest  <»ild 
living  at  Mary's  decease,  and  a  fine  levied  by 
her  being  an  act  of  forfeiture,  the  contingent 
remainder  will  fisil  for  want  of  a  particular 
estate  to  support  it.  Feame  on  Contingent 
Reminders,  passim.  Spb8. 


QUERIES. 


MjOb  at  9t09^V  «^  ^^mhtfimuinU' 

B8TATB  POR  LIPB. — PORPBriURB. 

Land  was  conveyed  to  A.  for  life,  remafaider 
to  his  children  in  fee.  A»  committed  an  act 
of  forfeiture  after  the  birth  of  two  children, 
and  three  have  been  bom  since.  Do  any  of  these 
children  take  the  remainder,  and  which? 

Land  was  conveyed  to  A.  for  life,  with  re- 
mainder to  J9.  in  fee  in  case  he  survived  A. 
A.  committed  an  act  of  forfeiture  during  his 
life  estate.    Is  B.'b  remainder  defeated } 

Land  was  conveyed  to  A,  for  life,  with  re- 
mainder to  B»  for  life,  remainder  to  C.  in  fee. 
A.  committed  an  act  of  forfeiture  during  his 
life  estate*  Cannot  the  remainder-men  now 
entei^-i.  e,  by  ejectment— 4int  B,,  and  in  csae 
of  forfeiture  by  him,  then  C.  ?  Q.  O. 
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Queries.— E^i»r*$  Letter  Bos. 


TREBPA88.— «08T8. 

j4.  hnap  his  action  agsdnst  B.  for  trespass 
to  his  0?.'s)  land.  Immediately  after  writ 
served,  and  before  declaration,  the  action  was 
referred  by  Judge's  order,  and  an  a^vard  given 
in  plaintiff's  favor,  for  5#.  The  title  to  the 
freehold  did  not,  indeed  could  not  possibly 
have  come  in  question,  defendant,  B,,  merely 
denying  the  trespass.  Is  j4.  entitled  to  lus  full 
costs  of  smt,  or  is  this  a  case  within  the  22  & 
23  Car.  2,  c.  9?  ThecnseofPeddel  v.  Kiddle, 
7  Dum.  &  East,  659,  is  greatly  in  ^.'s  favor,  it 
is  presumed.  A  Constant  Rkadkb. 


HIRED  H0R8E.— DAMAGE. 

J.  hired  a  horse  of  B,  for  the  day.  jd^ 
threw  the  horse  down ;  at  least  the  horse  fell 
by  accident,  and  broke  its  knees.  j4.  was 
coming  home  with  the  horse  when  a  cart  drove 
up  agtunst  him  and  broke  the  chuse,  so  as  to 
cost,  for  repuring,  from  10/.  to  15/.  Is  not 
J,  liable  to  an  action  at  the  suit  of  i9.  for  the 
damage  done  both  to  horse  and  chaise?      U. 


PURGHAIB. — MORTGAGEE. 

^.,  having  applied  to  B,  for  a  loan  of  money 
OR  mortgage,  conveys  the  estate  to  C.  in  fee, 
in  trust  to  sell  in  default  of  payment  of  the 
money,  and  to  pay  B.  out  of  the  proceeds.  C. 
sells  by  auction.  Can  B.  be  considered  the 
purchaser  i  and  if  so,  why  ?  O.  P.  Q. 

WILL.— DEBTS. — REAL  ESTATE. 

A  testator,  by  his  will,  directed  '*  that  all 
his  just  debts,  funeral  and  testamentarv  ex- 
penses, should  be  fully  jjaid  and  satisfied.''  He 
died  possessed  of  considerable  real  and  per- 
sonal estates,  and  owing  considerably  more 
than  there  was  property  to  pay  with  (both  sim- 
ple contract  and  specialty  debts).  Do  those 
words  constitute  a  charge  on  his  real  as  well 
as  his  personal  estate,  so  as  to  render  his  real 
and  personal  estate  ec^uitable  assets,  to  be  ad- 
minbtered  upon  the  pnnciple  of  equality?  The 
testator  died  sinoe  the  passing  of  the  act  3  &  4 
W.  4,  c.  104.  S.  M.  B. 

REAL  PROPERTY. — ^WILL. 

Does  a  will,  attested  by  only  two  witnesses, 
and  purporting  to  devise  a  freehold  estate,  and 
also  disposing  of  the  testator's  personalty,  re- 
voke a  devise  of  the  same  estate  contained  in  a 
prior  wilL  attested  by  three  witnesses  ? 

J.A.M. 


ACCOMMODATION  BILL. 

J.  accepts  a  bill  for  the  accommodation  of 
B. ;  the  latter  pays  it  away  bond  fide  to  C.  A. 
and  B.  both  become  bankrupt.  C.  proves  his 
debt  under  both  fiats.  Can  the  assignees  of 
A.  prove  under  the  estate  of  B,  for  the  amount 
of  dividends  paid  to  C,  ? 

A  SUBSCRIBBR. 


TAXE8.^-0CGA8I0NAL  SERVANT. 

Are  occeihnal  waitert  in  private  houses 
chargeable  to  the  employer  under  any  and 
which  of  the  assessed  tax  acts,  and  in  what 
duty?  and  does  a  single  instance  of  such 
employment  incur  the  liability?  By  stat. 
it  seems  the  charge  attached  only  in  case  the 
employment  ^vas  not  less  than  eta  times  in 
a  year.  This  is  not  continued  in  the  pre- 
sent forms  of  return,  and  it  is  therefore  sup- 
posed to  be  repealed— ««ti/  gu€Bre  f 

J.  A.  Af. 


THE  EDITOR'S  LETTER  BOX. 


Camnurn  laSn. 

BILL  IN  BLANK. 

When  a  bill  of  exchange  is  indorsed  in 
blank,  it  is  stated  in  the  authorities,  viz.  Pea^ 
cock  V.  Rhodes^  Doug.  633;  Pranis  v.  Mott, 
Doug.  612 ;  and  Byles,  chap.  Transfer,  p.  84, 
that  the  effect  of  the  blank  indorsement  is 
thereafter  to  make  it  payable  to  hearer.  Can, 
therefore,  an  indorsee  to  whom  the  bill  is  in« 
dorsed,  transfer  it  by  mere  delivery  to  a  sub- 
seouent  indorsee,  so  as  to  give  such  subsequent 
indorsee  a  right  of  action  on  the  bUl  against 
the  drawer  and  acceptor  (I  presume  he  cannot 
as  agunst  the  first  mdorser,  unless  under  cer 
tain  circumstances) ;  for  at  p.  87  of  Byles,  it 
is  stated,  if  the  pajfee  of  a  biU  nayable  to  order 
neglect  to  indorse,  the  holder  has  no  remedy 
against  any  person  but  him  from  whom  he  re* 
ceived  it ;  and  is  there  any  difference  between 
a  bill  and  a  note  ?  R.  E.  S. 


We  are  obliged  to  "  Richard  Roe"  for  hia 
suggestion,  and  shall  attend  to  it  in  the  next 
Supplement. 

The  hints  we  have  received  for  the  improve- 
ment of  the  Legs!  Almanack,  will  be  adopted 
in  the  next  edition ;  and  the  correction  ot  the 
addresses  of  counsel  shall  receive  careful  atten- 
tion. 

The  Queries  and  Answers  of  "  S>pcs  ;•»  M. 
T.j  "A  Subscriber;'*  A.;  C.  R;  and  S.  J., 
have  been  received. 

The  letter  of  T.  O.  B.  is  under  consider- 
ation. 

We  thank  a  correspondent  for  the  advice  he 
has  taken  the  trouble  to  give  us  relative  to 
some  of  the  queries  which  have  been  inserted. 
Other  correspondents  differ  from  him  in  opi- 
nion. We  accommodate  all  parties  as  well  as 
we  can,  and  will  again  reconsider  the  regular 
tion  by  which  we  are  guided. 

We  thank  J.  H.  N.  for  his  contribution,  of 
which  we  hope  soon  to  avail  ourselves. 

Subscribers  may  now  complete  their  seta  of 
the  Analytical  Digest  of  all  reported  Cases. 
The  last  part  concluded  the  fourth  volume. 
The  first  part  of  the  fifth  volume  will  be  pub- 
lished about  the  middle  of  February. 


^fit  ftegal  0h^nhtv^ 
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HORAT. 


JUDICIAL  CHARACTERS. 
No.  XV. 


MH.  JUSTICE  TAUNTON. 

A  vacancy  has  been  made  in  the  Court 
of  King  s  Bench  by  the  death  of  Mr.  Jus- 
tice Taunton,  not  the  least  eminent  of  that 
Court,  always  celebrated  for  the  learning 
and  ability  of  its  Judges.  It  becomes  our 
duty,  therefore,  shordy  to  state  his  legal 
career,  and  to  sum  up  his  judicial  cha- 
racter. 

The  ordinary  life  of  a  successful  lawyer 
is  soon  told ;  the  means  which  insure  his 
eminence — his  industry  and  application  to 
business — keep  him  usually  from  mixing 
much  with  the  world,  or  taking  an  active 
part  in  any  other  than  his  professional  pur- 
suits, and  this  remark  applies  peculiarly  to 
Mr.  Justice  Taunton. 

William  Elias  Taunton  was  bom  at  Ox- 
ford, in  the  year  1770,  of  which  place  his 
nther  was  town  clerk,  and  where  he  re- 
ceived his  early  education.  At  the  usual 
period  of  life  he  was  matriculated  at  the 
University  of  his  native  town,  and  became 
a  member  of  Christ  Church  College.  His 
academical  career  was  distinguished.  In 
1793  he  obtained  the  prize  for  the  best 
prose  composition  on  Popularity ;  and,  alto- 
gether, left  the  University  with  great  reputa- 
tion for  learning  and  talent,  being  soon 
afterwards  elected  a  fellow  of  his  college. 

Having  a  bias  in  favour  of  the  law  as  a 
profession,  he  applied  himself  to  its  study 
^th  zeal  and  industry.  He  entered  his 
name  at  Lincoln's  Inn  in  January  1794, 
and  he  was  called  to  the  bar  in  Easter 
Term,  1799.  He  soon  after  joined  the 
Oxford  Circuit,   to   which  he   united  the 
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South  Wales  Circuit,,  which  last  he  left  on 
obtaining  a  silk  gown.  Here  he  laboured 
on  in  the  arduous  duties  of  his  profession 
until  he  had  obtained  the  rank  of  leader. 
His  talents  as  an  advocate  were  very  con- 
siderable. He  rose  occasionally  to  elo- 
quence, and  was  successful  and  imposing 
in  his  addresses  to  juries.  His  abilities  as 
a  speaker  were  backed  by  great  legal  know- 
ledge, and  he  had  long  the  reputation  of  a 
bladk-letter  lawyer.  Few  men  have  re- 
tained their  eminence  on  a  circuit  so  long 
as  Mr.  Taunton,  and  withstood  so  success- 
fully two  generations  of  competitors.  In 
consequence  of  his  success  on  circuit  he 
was  elected  Recorder  of  Oxford.  His  busi- 
ness in  town,  however,  was  never  first  rate. 
In  due  time  he  was  created  a  Commissioner 
of  Bankrupts ;  and  in  1 822,  a  King's  Coun- 
sel, and  was  elected  a  Bencher  of  Lincoln's 
Inn. 

Mr.  Taunton  had  been  pointed  out  as  a 
proper  person  for  the  bench  for  many  years 
before  his  being  created  a  Judge.  In  Mi- 
chaelmas Term,  1830,  and  in  his  60th  year, 
he  received  this  reward  of  his  labotirs,  being 
selected  by  Lord  Lyndhurst,  together  with 
Mr.  Alderson  and  Mr.  Patteson,  as  the 
three  additional  Judges  created  under  Sir 
James  Scarlett's  Act  for  the  better  Ad- 
ministration of  Justice,  1  W.  4,  c.  70.  It 
has  been  said  by  his  friends,  that  he  would 
have  been  more  distinguished  as  a  Judge 
had  he  been  appointed  in  the  vigour  of  his 
life.  Be  that  as  it  may,  although  not  the 
most  eminent  of  his  brethren,  he  had  many 
judicial  qualities  in  a  high  degree.  He 
was  one  of  a  race  of  lawyers  now,  we  are 
afraid,  fast  disappearing,  to  whom  most 
branches  of  legal  learning  were  familiar. 
He  always  thought  for  himself,  and  sup- 
R 
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ported  his  own  opinion  with  great  learning. 
His  charges  to  juries  were  straightforward 
and  intelligible;  and  although  h]s  tamper 
was  never  considered  happy,  he  rarely 
allowed  it  to  prejudice  his  view  of  a  case. 
He  was  much  liked  in  private,  bearing  un- 
der a  rough  exterior  a  warm  and  kindly 
heart. 

He  died  suddenly,  on  the  1 1th  inst.,  at  his 
bouse  in  Russell  Square,  which  was  the  one 
formerly  occupied  by  Lord  Tenterden,  and 
in  which  the  latter  eminent  Judge  expired. 
He  has  left  a  widow  and  many  personal 
friends  to  deplore  his  loss  in  his  own  circle, 
and  the  loss  which  the  profession  has  sus- 
tained in  his  death  is  considerable. 


DECISIONS  ON  WRITS   OF  TRIAL. 


Onb  of  the  most  important  changes  effect- 
ed by  the  3  &  4  W.  4,  G.  42  (the  Law 
Amendment  Act),  was  that  alteration  in  the 
practice  which  enabled  the  Courts  to  sefer 
issues  for  trial  to  under-sheriffs  and  judges 
of  iuferior  courts  of  record,  where  the 
amount  claimed  did  not  exceed  the  sum  of 
20/.  The  rules  of  Hilary  Term.  4  W.  4, 
have  supplied  the  forms  necessary  to  be 
used  in  cases  of  proceedings  under  that  act. 

We  shall  in  the  present  article  present, 
in  regular  order,  to  the  profession,  the  de- 
cisions pronounced  by  the  Courts  with  re- 
spect to  writs  of  trial. 

It  has  been  decided  that  the  act  only  ap- 
plies to  cases  of  debts  and  pecuniary  de- 
mands, and  not  to  torts.  Watson  v.  Abbott, 
2  Dowl.  Prac.  Cas.  215.  Although  the  act 
itself  only  speaks  of  "  sheriff,"  as  the  per- 
son to  whom  the  writ  of  trial  is  to  be  direct- 
ed, if  the  issue  is  to  be  tried  by  the  judge  of 
an  inferior  court  of  record,  it  ought  to  be 
directed  to  the  "judge"  of  that  Court. 
Clark  V.  Mamer,  lb,  774.  And  where  the 
trial  took  place  before  the  deputy  of  a  mayor, 
and  it  was  not  shewn  that  he  had  not  pow- 
er to  appoint  a  deputy,  the  Court  refused 
to  set  aside  the  proceedings.     lb. 

Whether  the  undersheriff  has  power  to 
postpone  a  cause  which  has  been  referred  to 
him  by  a  writ  of  trial,  has  not  been  deter- 
mined. It  should  seem,  however,  that  he 
has  not  such  a  power,  seeing  that  the  writ 
is  returnable  on  a  day  certain.  Where  it 
should  become  necessary  to  postpone  the 
trial  of  the  issue,  it  should  seem  that  the 
application  ought  rather  to  be  made  to  a 
Judge  of  the  Court  issuing  the  writ.  See 
Packham  v.  Newman,  3  Dowl,  Pfbc.  Cae. 
165. 


The  defendant  may  move  for  judgment 
fm  in  case  of  a  nonsuit^  at  well  where  the  is- 
sue is  directed  to  be  tried  before  the  sheriff, 
as  where  it  comes  on  at  the  sittings ;  but  it 
is  too  soon  to  move  in  the  same  term  in 
which  the  default  is,  and  where  it  does  not 
appear  that  the  notice  of  trial  was  counter- 
manded. Begbie  v.  Grenviile,  2  Dowl.  Prac. 
Cas.  238  :  Walls  v.  Redmayne,  lb.  508.  If 
a  plaintiff  does  not  proceed  within  two 
terms  after  issue  is  joined,  which  iaaue  is 
directed  to  be  tried  before  tlie  sheriff^,  pur- 
suant to  the  statute,  the  defendant  is  en- 
titled to  judgment  as  in  case  of  a  nonsuit, 
as  in  ordinary  cases.  Horwoad  v.  Roberts, 
2  Dowl.  Prac.  Cas  534.  And  where  a  plain- 
tiff obtains  an  order  under  the  3'  &  4  W.  4, 
c.  42,  s.  17,  for  the  trial  of  an  issue  before 
the  sheriff,  the  Court  will  compel  him  to 
proceed  within  a  reasonable  time.  Aiullins 
y. Bishop,  Jb,  537.  Where  issue  was  joined 
in  a  country  cause  before  the  sheriff  in  June, 
and  no  notice  of  trial  was  given,  the  Court 
of  Exchequer  held,  that  a  motion  for  judg- 
ment as  in  case  of  a  nonsuit  in  Michaelmas 
term,  was  too  early,  though  two  court-daya 
had  passed.  Buittrworth  v.  Crmbtree,  3 
DowL  Prac.  Cas.  184.  Where  a  plaintiff 
does  not  proceed  to  the  trial  of  an  iaane  be- 
fore the  undersheriff,  pursuant  to  DQtice, 
the  time  at  which  he  would  be  compelled  to 
proceed  will  be  regulated  by  the  times  at 
which  the  sheriff  sits.  Banks  v.  9Vr%ght» 
lb.  14. 

With  respect  to  the  power  which  the 
sheriff  or  his  deputy  has  on  the  trial  of  such 
an  issue,  it  spears  by  the  ease  of  Watson  r. 
Abbott,  2  Dowl.  Prac.  Cas.  215,  that  he 
may,  if  he  thinks  right,  nonsuit  the  pkdn- 

tiff. 

I 

Should  the  jury,  on  the  trial  of  such  an 
issue,  find  a  verdict  for  more  than  20/.,  the 
verdict  so  far  will  be  bad ;  and  therefore 
where  the  jury  gave  a  verdict  for  20/.  and 
10^.  interest,  the  Court  held  that  it  was  bad 
as  to  the  }0«.  Burleigh  v.  Kingdom,  lb. 
351. 

In  the  case  of  a  motion  for  a  new  trial, 
the  Courts  determined  at  first  that  such 
motions  might  be  made  either  on  an  affida- 
vit of  the  facts  appearing  at  the  trial,  or  on 
the  undersheriff's  notes,  verified  by  affida- 
vit. Johnson  V.  Wells,  lb.  362.  But  since 
that  case  it  has  been  determined,  that  the 
proper  course  is  to  have  the  notes  of  the 
presiding  officer  verified  by  affidavit,  with- 
out affidavits  of  the  facts.  Grainge  v.  Skoppe^ 
Jb,  644.  It  was  however  said,  in  Johnson 
V.  Wells,  lb,  352.  that  the  Court  would  not 
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pay  the  same  regard  to  the  notes  of  the  un- 
dersheriff  as  to  a  judge's  notes  of  a  trial. 

It  has  been  held,  that  the  rule  of  the 
Courts,  as  to  not  granting  a  new  trial  where 
the  amount  is  under  20/.,  except  for  misdi- 
rection of  the  Judge,  does  not  apply  to  trials 
before  the  sheriff.  Edwards  v.  Dignam,  lb. 
642 ;  Henning  v.  Samuel,  lb.  766.  But  the 
absence  of  a  witness  is  no  ground  for  a  new 
trial,  and  application  ought  to  be  made  to 
postpone  the  trial.  Edwards  v.  Dignam,  lb. 
642.  And  the  Court  will  allow  further 
time  to  make  a  motion  for  a  new  trial,  if  the 
ondersheriff  does  not  furnish  his  notes  of 
the  trial  in  proper  time.  Thomas  y.  Edwards, 
lb.  664. 

As  the  proviaions  of  the  1  W.  4.  c.  7,  ss. 
2  &  4.  were  extended  to  proceedings  on 
issues  to  be  tried  before  the  sheriff,  the 
Court  will,  in  the  next  term  after  the  trial, 
entertain  a  motion  to  vacate  and  arrest  a 
judgment  signed  in  vacation ;  Pyke  v.  Glen- 
dicing,  lb.  611;  but  where  the  plaintiff, 
baring  obtained  a  verdict,  got  hia  costs 
taxed,  aad  signed  judgment  on  the  same 
day,  the  Court  was  of  opinion,  upon  the 
coQstmction  of  s.  18  of  the  3  &  4  W.  4,  c. 
42,  that  the  judgment  was  regular.  Nicholls 
V.  Chambers,  lb,  693. 

If  an  undersheriff  refuses  to  transmit  his 
notes,  taken  on  the  trial  of  an  issue,  the 
Court  will  compel  him  to  pay  the  costs  con- 
sequent on  his  refusal.  Metcalf  v.  Parry, 
lb.  519;  and  vol.  3,  p.  93. 


LAW  OP  ATTORNEYS. 
No.  XXYI. 

INSTITUTING  A  SUIT   WITHOUT  AUTHORITT, 

A  solicitor  should  never  fail  to  take  a  wric- 
t<m  aathority  from  his  client  for  the  institution 
of  a  salt ;  but  the  following  case  determines 
that  this  Is  not  absolutely  necessary. 

This  was  an  application  on  behalf  of  a  per- 
son of  the  name  of  Lord,  that  his  name  might 
Iw  struck  out,  as  one  of  the  plaintiflfe  in  the  bill, 
«nd  that  his  costs  m\fr\ii  be  paid  by  his  solici- 
tor personally,  as  having  instituted  the  suit 
without  due  authority. 

Mr.  Pepys  and  Mr.  talker,  for  the  motion, 
contended,  that  as  the  affidavit  of  the  plaintiff 
positi»cly  denied  that  he  had  ever  given  the 
•?J{ritor  any  specific  instructions  to  file  the 
wul.  it  was  unnecessary  to  enter  into  an  exami- 
nation of  the  facts  sworn  tp  on  behalf  of  the 
soUdtor,  aad  which,  it  would  be  argued,  a- 
mounted  to  a  sufficient  verbal  authority.  It 
was  the  duty  of  the  solicitor,  acting  upon  the 
rule  to  be  deduced  from  the  laoiniaffe  of 
UrdEldon  in  fFihon  y.  miion,  1  J,  ^  W. 


457,  and  ffright  v.  Castle,  3  Mer.  12,  to  have 
protected  himself,  by  obtaining  fVom  his  client 
an  authoriiy  in  writing ;  and  as  he  had  not 
done  so  in  the  present  instance,  he  must  take 
the  consequences. 

Sir  E,  Sugden,  confrh,  insisted  that  the  con- 
struction attempted  to  be  put  upon  Lord  El- 
don's  dictum  was  unreasonable  in  itself,  and 
would,  if  adopted,  he  an  encouragement  to  the 
grossest  fraud  and  injustice. 

The  Lord  Chancellor  said,  it  was  true  that  a 
solicitor  must,  for  the  purpose  of  instituting  a 
suit,  receive  specific  authoritv  from  his  client ; 
but  it  had  never  been  decided  that  such  aatho- 
rity might  not  be  by  parol.  The  rule  now 
contenaed  for, — that  wherever  the  plaintiff  de- 
nied the  fact  of  the  retainer,  the  solicitor  was 
bound  to  produce  an  authority  in  writing, — was 
not  a  fair  inference  from  the  language  of  Lord 
Eldon  f  much  less  was  it  established  by  the 
cases  referred  to.  It  would  be  necessary  for 
him,  therefore,  to  go  into  the  affidavits.  The 
Lord  Chancellor  afterwards  stated  that  he  ad- 
hered to  the  opinion  he  had  already  expressed; 
that  the  authority  for  filing  a  bill  might  be  by 
parol  as  well  as  in  writing ;  and  that,  in  the 
former  case,  it  might  be  proved  by  circum- 
stances, and  by  the  subsequent  conduct  of  the 
party.  The  circumstances,  however,  which 
were  disclosed  on  these  affidavits  did  not,  on 
the  whole,  appear  to  establish  a  sufficient  au- 
thority in  the  present  instance;  and  the  ap- 
plication of  the  plaintiff  must  therefore  be 
granted. 

In  the  cases  of  IFistrould  r.  Goetze  and 
Simpson  v.  Jones,  which  came  on  for  argument 
a  few  days  afterwards,  upon  motions  involving 
the  same  question,  respecting  the  sufficiency  of 
the  retainer  given  by  the  plaintiffs,  the  Lord 
Chancellor  recognized  and  acted  upon  the 
principles  previously  laid  down  in  this  case. 

Lord  V.  Kellett,  2  Myl.  &  K.  1. 


ON  THE  ABUSE  OF  PRIVILEGE  OF 
PARLIAMENT. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
In  these  days  of  reformation,  it  seems  strange 
that  the  detective  state  of  the  law,  as  regards 
the  privilege  of  Members  of  Parliament,  should 
have  been  so  long  overlooked. 

According  to  the  present  practice,  no  mem- 
ber of  parliament  can  be  arrested  during  the 
sessions,  or  until  a  convenient  time  after  pro- 
rogation or  dissolution.  What  a  convenient 
time  is,  and  the  construction  to  be  placed  on 
the  word  ••  convenient,"  has  never  been  defi- 
nitely settled,  either  by  the  Commons  them- 
selves,  or  by  any  of  the  learned  Judges  before 
whom  the  subject  has,  at  different  times,  been 
mooted. 

The  great  convenience  of  this  law  to  those 
who  have  a  desire  to  victimize  the  man  of  trade, 
has  long  been  admitted.  The  bare-faced  abuse 
of  it  has  also  been  equally  as  palpable ;  and 
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the  only  path  left  to  a  tradesman  to  pursue,  in 
order  to  retain  his  goods  in  his  possession,  ap- 
pears to  be.  not  to  part  with  them  to  any  indi- 
vidual having  the  once  honourable  appendage 
of  **  M.  P."  to  his  name,  without  in  the  first 
place  receiving  the  hard  cash. 

In  the  case  of  Holiday  v.  Piit,  2  Strange's 
Rep.  p.  985,  the  extent  of  the  privilege  of  a 
member  was  fully  discussed  before  all  the 
Judges, — the  end  of  which  was,  that  the  de- 
fendant was  discharged  on  motion,  on  the 
ground  of  having  been  arrested  within  but  a 
few  days  after  the  dissolution  of  parliament, 
and  a  convenient  time  not  having  been  allowed 
to  the  defendant  to  prepare  himself  for  his 
next  election. 

The  object  of  these  few  remarks  is,  to  en- 
deavour to  shew  the  necessity  of  some  definite 
rule  being  made  on  the  subject.  That  the  pri- 
vilege of  a  member  of  parliament,  or  any  other 
Eublic  functionary,  when  not  abused,  should 
e  held  sacred^  I  for  a  moment  would  not  at- 
tempt to  deny ;  but  when  those  privileges  arc 
made  use  of;  not  for  the  protection  of  the 
member,  and  to  ensure  his  punctual  attend- 
ance on  any  great  public  question,  but  for  the 
Eurpose  01  mcurnng  debts  which  the  party 
as  not  the  means  or  intention  of  paying,— 
in  that  case,  I  feel  convinced,  all  men  of  busi- 
ness and  respectable  practitioners  cannot  but 
desire  an  amendment  of  the  law. 

The  Peers  have  held  themselves  entitled  to 
twenty  days'  extension  of  privilege  only  after  a 
prorogation ;  but  the  Commons  appear  to  con- 
sider themselves  entitled  to  forty,  both  after 
prorogation  and  before  the  commencement  of 
the  ensuing  session, — well  knowing  that  it  is  a 
sufficient  time  to  keep  their  bodieb  in  their 
own  possession. 

It  surely  never  could  have  been  intended  by 
the  legislature  to  pass  any  act  or  frame  any 
law,  whereby  a  creditor  way,  if  desired  by  his 
debtor,  be  cheated  with  impunity;  for  even 
though  a  civil  action  be  commenced,  and  a 
judgment  obtained,  how  many  privileged  per- 
sons have  not  goods  in  any  part  of  the  kmg- 
dom  to  the  amount  of  five  pounds,  or  in  some 
instances,  not  as  many  pence,  but  either  reside 
at  hotels,  clubs,  or  furnished  lodgings  ?  And 
though,  perhaps,  by  taking  the  body  of  a  debt- 
or in  execution,  some  part  of  a  debt  may  be 
paid,  in  the  case  of  a  member  of  parliament  it 
18  held  illegal,  and  the  last  resource  of  a  credi- 
tor is  rendered  of  no  avail. 

The  effect  of  this  law  must  clearly  prove  the 
pernicious  tendency  it  has  to  destroy  partially 
the  social  system ;  for  it  is  an  indisputable 
fact,  that  numbers  of  tradesmen  are  ruined  in 
London  and  its  vicinity^  and  fall  the  victims  of 
the  unprincipled,  who,  under  this  cloak,  can 
deprive  them  for  a  time  of  their  just  demands; 
and,  in  consequence  of  being  unable  to  meet 
their  engagements,  insolvency  frequently  en- 
sues, and  ruin  too  often  follows. 

And  though  perhaps  we  may  not  travel  100 
miles  from  the  Metropolitan  boroughs  to  find 
merabert  wko  belong  to  the  tribe  of  "  Never- 
pays,"  it  b  useless,  within  the  limits  of  a  let- 
ter, to  fitfther  enLavge  upon  U|  and  I  feel 


convinced  that  the  importance  of  the  subject 
will  apologize  for  my  having  so  lengthily  en- 
croached on  your  valuable  time,  and  that  the 
publicity  of  these  few  remarks  will  cause  it  to 
be  noticed  in  the  proper  quarter. 

J.  W.  D. 
Clement's  Inn, 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XC. 


SURCHARGE   FOR  TAXES. 

To  the  Editor  of  the  Legal  Observer, 
Sir, 

In  the  year  1833,  1  was  surcharged  by  the 
surveyor  of  assessed  taxes,  for  a  man  servant, 
and  1  appealed.  The  commissioners  decided 
that  I  was  bound  to  pay.  1  demanded  a  case 
for  the  opinion  of  the  Judges.  The  case  was 
agreed  on,  and  «t>  Judges  have  lately  written 
on  it  that  they  consider  the  decision  of  the 
commissioners  to  be  right.  This,  most  people 
would  think,  should  be  satisfactoi^  to  me.  I 
however  still  think  the  commissioners  were 
wrong.  I  had  made  up  my  mind  before  I  de- 
manded the  case,  and  the  decision  of  the  J  udges 
has  not  removed  my  impression,  because  1  do 
not  know  the  grounds  on  which  it  is  founded. 

I  send  you  a  copy  of  the  case,  in  order  that 
you  may  make  use  of  it,  if  you  think  proper. 
I  shoula  think  that  two-thirds  of  the  solicitors 
in  London,  and  nearly  every  barrister,  must 
have  been  similarly  circumstanced  with  myself. 

Before  I  approved  of  the  case,  I  enquired 
what  acts  of  parliament  were  relied  on  in  sup- 
port of  the  surveyor's  power  to  surcharge,  and 
was  referred  to  43  Geo.  3.  c.  16,  ss.  27,  28, 
and  G3,  and  50  Geo.  3,  c.  105,  Rule  2. 

The  Appellant. 

The  following  is  the  statement  of  the  case : 

^,  B'  appealed  against  a  supplementary 
charge  made  on  him  by  the  surveyor,  for  the 
duty  on  a  male  servant  under  the  52  G.  3, 
c.  93,  sched.  C,  No.  1,  for  the  year  1833,  end- 
ing 5th  April,  1834. 

The  appellant  stated  that  the  person  in  re- 
spect of  whom  he  had  been  charged  with  the 
duty  on  a  male  servant,  lived  with  him  in  the 
capacity  of  clerk  and  servant. 

That  the  period  in  respect  of  which  the 
charge  was  made,  was  for  the  year  183:2-3. 

Tbat  in  making  the  return  complained  of, 
the  appellant,  in  conformity  with  his  usual 
practice,  and  assuming  that  he  was  not  bound 
to  pay  for  the  same  person  tmce  over — as  a 
clerk,  and  also  as  a  servant — returned  the  per- 
son in  ouestion  as  a  clerk  only,  the  duty  on  a 
clerk  being  higher  than  that  upon  a  servant. 

That  the  return  was  made  after  the  5th  of 
April  1833,  and  the  appellant  was  assessed 
upon  it. 

That  after  the  return  was  made«  and  after 


Selections  from  Correspondence  ^-^  Abstracts  of  Recent  Statutes. 


the  asscssmeDt  made  thereon,  viz,  on  the  14th 
day  of  August,  1833,  an  act  was  passed,  re- 
pealiDg  the  duty  on  clerks,  in  respect  of  all 
assessments,  commencing  from  and  after  the 
5th  April,  1833. 

That  the  surcharge  was  made  after  the  act 
repealing  the  duty  on  clerks  was  passed. 

The  appellant  contended  that  the  return 
made  by  him  was  correct  at  the  time  it  was 
made;  for.  inasmuch  as  he  was  not  liable  to 
daty  in  respect  of  the  same  person — both  as  a 
clerk  and  as  a  servant — it  was  not  necessary 
that  he  should  in  his  return  state  the  person  in 
question  to  be  clerk  and  servant ;  it  was  suf- 
ficient that  he  should  be  returned  in  that  ca- 
pacity to  which  the  highest  rate  of  duty  at- 
tached ;  that  the  acts  of  parliament  which  au- 
thorize the  surveyors  to  surcharge,  authorize 
them  so  to  do  only  where  the  return  made  is 
not  a  compliance  with  the  act  of  parliament; 
and  that  although  in  future  the  appellant  would 
be  boand  to  return  the  person  in  question  as  a 
servant  (the  duty  having  been  taken  off  clerks), 
yet  that  on  this  occasion  the  return  made  was 
correct,  and  that  therefore  the  surveyor  had 
no  power  to  surcharge. 

The  surveyor,  on  the  other  hand,  insisted 
that  the  surcharge  was  right,  as  the  person  in 
qu^ion  had  been  employed  in  a  domestic  ca- 
pacity ;  and  the  commissioners  having  decided 
m  favour  of  the  surveyor,  this  case  has  been 
stated  at  the  request  o^the  appellant. 

LIABILITY  OF  LANDLORDS  FOR  TAXES. 

Sir, 
The  inquiry  of  **  J.  A.  M,'*  in  your  last 
number,  is  exceedingly  interesting  to  landlords, 
who  are  often,  in  point  of  fact,  compelled  to 
pay  taxes  left  undischarged  by  their  tenants.  It 
15  a  gjeat  grievance ;  and  since,  for  the  most 
part,  it  arises  out  of  the  neglect  of  the  collec- 
tors, it  is  worthy  of  consideration  whether,  if 
the  landlord  be  constrained  by  law  to  pay  such 
arrears,  there  is  not  some  remedy  against  the 
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collector,  by  indictment  or  action,  or  by  appli- 
cation to  the  commissioners  for  the  affi ' 
taxes,  for  his  removal  from  his  office, 


As  I  do  not  wish  to  fill  your  columns  iVith 
long  quotations  from  acts  of  parliament,  I 
merely  refer  your  correspondent  to  the  case  of 
Juson  V.  Dja^on,  1  Maule  &  Sel.  601,  which 
will  give  him  a  verj'  good  view  of  the  enact- 
ments relating  to  toe  question  put  by  him. 
That  was  a  strong  case,  although  differing 
from  that  put  by  your  correspondent. 

The  chief,  perhaps  the  o/uy  ground  (if  in- 
deed there  be  any,)  for  exempting  from  ar- 
rears of  assessed  taxes,  goods  found  on  the 
premises  after  a  change  of  occupancy,  must  be 
sought  in  the  43  G.  3,  c.  99,  and  the  43  G.  3, 
c.  16l  Provisions  are  made  in  those  statutes 
—(see  in  particular  ss.  43  &  44  of  43  G.  3,  c. 
W,  and  ss.  23,  61  and  56,  of  43  G.  3,  c.  161) 
—for  compelling  the  collector  to  demand  the 
Jaxes,  and  to  obtain  payment ;  and  for  charg- 
ing upon  the  parish  what,  after  due  exertion, 
he  shall  not  be  able  to  obtain ;  and  for  making 
persons  responsible  for  the  taxes  left  unpaid 
"J  them  when  they  remove  to  other  places.   It 


strikes  me  that  these  provisions  were  made,  not 
merely  in  order  to  secure  the  due  collection  of 
the  revenue,  but  also  in  ease  of  the  Aubject ; 
or,  at  any  rate,  in  order  to  make  the  collectors 
liable  to  indictment,  or  action,  or  removal,  in 
case  of  neglect  in  the  discharge  of  their  du- 
ties. 

It  may  perhaps  be  open  to  question,  whether 
the  33d  and  38th  sections  of  the  43  G.  3,  c. 
99,  apply  to  the  case  put  by  your  correspond- 
ent, and  1  know  of  none  others  which  do.  Ry 
the  common  law,  the  landlord  could  not  dis- 
train after  the  c^etermination  of  his  tenant's 
lease ;  and  he  can  only  do  so  now  under  stat. 
8  Anne,  c.  14,  ss.  6  &  7  :  by  which,  however, 
the  conditions  are  required,  "  that  the  distress 
be  made  within  six  calendar  months  after  the 
determination  of  the  lease,  and  during  the  con- 
tinuance of  the  landlord's  title  or  interest,  and 
also  during  the  possession  of  the  tenant."  Now 
it  would  be  diifacult  to  apply  to  collectors  of 
taxes  this  contingent  right  of  distress  given  to 
the  landlord;  since,  in  respect  of  some,  at 
least,  of  the  conditions,  there  can  be  no  analo- 
gy between  the  two  parties;  but  if  such  appli- 
cation can  be  made,  at  any  rate  it  would  seem 
that  the  conditions  should,  as  far  as  possible, 
be  complied  with  in  the  case  of  the  collector, 
as  well  as  in  that  of  the  landlord. 

A. 


ABSTRACTS  of  RECENT  STATUTES. 


AN    ACT   TO  AMEND  THR  TURNPI&E  ACTS. 

4&6.W.4,  C.8I. 

The  act  recites  that  by  the  3  G.  4,  c.  \'26.  s. 
1 2.  it  is  enacted,  that  for  regulating  the  weights 
to  be  allowed  to  waggons,  wains,  carts,  and 
other  carriages,  the  weights  therein  particu- 
larly specified  and  regulated  according  to  the 
width  and  number  of  the  wheeh  of  such  car- 
riages shall  be  allowed  to  every  waggon,  wwn, 
cart,  or  other  such  carriage ;  and  by  s.  13, 
that^  to  every  caravan  or  other  four-wheeled 
carriage  used  for  the  conveyance  of  goods,  and 
built  and  constructed  with  springs,  shiJl  be  al- 
lowed the  weights  following ;  (that  is  to  say.) 
for  evenr  such  carriage  three  tons  and  fifteen 
hundred  weight  in  winter,  and  four  tons 
five  hundred  weight  in  summer:  and  that 
doubts  have  arisen  whether  the  said  last-recited 
provision  extends  to  waggons,  wains,  and 
other  such  wheeled  carriages  when  built  and 
constructed  with  springs,  although  such  wag- 
gons, wains,  and  other  four-wheeled  carriages, 
if  not  on  springs,  would  be  comprehended 
within  the  said  first-recited  provision,  and  it  en- 
acts,  that  the  said  last-recited  provision  shall 
not  be  deemed  or  construed  to  extend  to  wag- 
gons, wains,  or  other  four-wheeled  carriages 
having  the  fellies  of  the  wheels  thereof  of  the 
breadth  of  not  less  than  four  inches  and  a  half 
at  the  bottom  or  soles  thereof,  notwithstand- 
ing the  same  may  be  built  and  constructed 
with  springs ;  any  thing  in  the  said  recited 
act  or  any  other  act  to  the  contrary  notwith- 
standing. ' 
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PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 
No.  LXXII. 


FRAUDULENT     ASSIGNMENT    UNDER    6   G.  4, 
C.  16,  8.  3. 

The  question  raised  in  the  following  case 
was.  whether  a  sale  of  the  whole  of  a  trader's 
property  wa3  of  itself  an  act  of  bankruptcy.  It 
seem 8  it  was  decided  that  it  was  not  in  the  case 
of  Rose  V.  Haycock,  1  Adol.  &  Ellis,  466,  n.; 
but  the  question  has  been  recently  elaborately 
discussed,  and  so  determined  by  the  Court 
of  King's  Bench. 

The  question  is,  said  Denman,  C.  J.,  whe- 
ther an  assignment  by  a  trader  of  his  whole 
stock,  with  intent  to  abscond  anil  carry  off  the 
purchase-money,  is  an  act  of  bankruptcy,  as 
"a  fraudulent  transfer  and  delivery  of  his  pro- 
perty, with  intent  to  defeat  and  delay  his  ere- 
dltors,"  when  the  purchaser  pays  a  fair  price 
for  the  goods*  and :is  ignorant  of  the  trader's 
design  ?''  The  case  being  new,  I  thought  my- 
self bound  to  adhere  to  the  words  of  the  act ; 
and  considering  that  all  acts  of  bankruptcy 
are  made  to  depend  on  the  conduct  and  mo- 
tives of  the  bankrupt  alone,  and  that,  in  one 
sense,  his  sale  of  property  to  the  defendant 
was  clearly  fraudulent,  I  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  with  leave  to 
move  for  a  nonsuit.  The  case  has  now  been 
fully  argued  before  us,  and  my  first  impression 
was  rather  fortified  than  weakened  by  a  scru- 
tiny of  the  older  cases, — in  which  Lord  Mftns- 
field,  and  other  contemporary  Judges  of  high 
authority,  appear  to  have  held,  that  the  mere 
assignment  of  a  trader's  whole  property  by 
deed  was  an  act  of  bankruptcy,  as  disabling 
him  from  further  carrying  on  his  trade,  though 
for  a  good  consideration,  and  even  with  we 
praiseworthy  motive  of  fairly  distributing  it 
among  his  creditors.  It  is  enough  to  allude 
generally  to  Wertley  v.  Demmos,  1  Burr.  467; 
Compton  V.  Bedfttrd,  1  W.  Bl.  362;  Law  v. 
Skinner,  2  W.  Bl.  996 1  Devon  v.  fTatts,  1 
Doug.  86 ;  Hnssells  v.  Simpson^  1  Doug.  89,  n. 
Butcher  v.  Easte,  J  Doug.  295.  On  fuller  con- 
sideration, I  am  satisfied  my  first  impression 
was  wrong,  and  agree  with  tne  opinion  which 
has  been  formed  by  the  rest  of  the  Court.  If 
the  language  of  the  clause  is  construed  with 
strictness,  it  is  not  the  transfer  and  delivery 
of  the  goods  that  can  be  called  fraudulent,  in 
any  sense.  The  trader  is  bound  to  deliver  the 
goods  he  has  sold  for  valuable  consideration, 
receiving  in  return  for  them  a  fund  of  equal 
value,  which  micfht  be  made  available  for  the 
benefit  of  his  creditors.  Possibly  the  best  thing 
for  them  would  be  the  conversion  nf  goods 
into  money.  It  is  remarkable  that  the  word 
'*  sale"  does  not  occur  in  this  clause ;  and 
equally  so,  that  none  of  the  older  eases  turn 
on  a  sale  accompanied  with  payment  of  the 
fiill  price.  Again,  the  Court  held,  in  HiU  v. 
FarneU,  9  B.  &  C.  45,  that  where  a  part  of  the 
property  had  been  sold  by  a  trader  uter  an  act 


of  bankruptcy,  but  bond  fide  bought,  the  pur- 
chaser could  not  be  compelled  to  part  with  the 
goods,  unless  the  assignees  at  least  tendered 
the  price  paid.  It  was  there  justly  sud,  that 
the  protecting  words  of  fthe  82d  section  could 
not  otherwise  receive  their  full  effect.  The 
incongruity  would,  indeed,  be  monstrous,  if 
the  purchaser  were  to  be  at  liberty  to  keep 
goods  so  obtained,  but  should  be  disabled  from 
even  recovering  a  dividend  on  the  price  he  had 
bond  fide  paid,  if  no  previous  act  of  bank- 
ruptcy had  been  committed.  Another  great 
inconvenience  was  forcibly  pointed  out:  as 
the  transfer  and  delivery  of  any^  part  of  the 
property  may  be  by  the  statute  an  act  of  bank- 
ruptcy, a  trader  carrying  on  business  in  the 
ordinary  way,  might  be  made  a  bankrupt  by  a 
regular  sale  in  his  shop,  by  proof  subsequently 
obtained  that  he  had  a  scheme  for  cheating 
his  creditors  of  the^^'money ;  taud  in  that  case 
the  unfortunate  purchaser  must  both  yield  up 
to  the  assignees  the  article  bought,  and  lose 
his  right  of  proving  under  the  commission. 
These  startling  consequences,  which  would, 
perhaps,  warrant  some  degree  of  violence  to 
the  wording  of  the  law,  wiUbe  avoided  by  con- 
fining the  epithet  "  fraudulent"  to  the  gift, 
transfer,  or  delivery  of  goods,  and  not  extend- 
ing it  to  the  projects  wMch  possibly  the  trader 
may  entertain,  as  to  the  disposal  of  the  pur- 
chase money. 

Whatever  authority  exists  on  the  suliject, 
coincides  with  this  view.  Mr.  Pollock  informed 
us  of  a  case  decided  at  nisi  prius  by  Baron 
HuUock  in  1827,  where  the  mere  fact  of  selling 
the  whole  stoek  in  trade  was  held  to  be  no  act  of 
bankruptcy,  without  proof  of  fraud.  That  learn- 
ed Judge  nonsuited  the  a!*8ignees;  andMr.'^t^^- 
phus  has  furnished  a  note  of  the  refusal  bv 
this  Court  to  set  aside  the  nonsuit.  In  Cook 
V.  Cnldecott,  M.  &  M.  522,  Lord  Tenterden 
left  it  substantially  to  the  jury  to  say,  whether 
the  purchaser  was  aware  of  the  traaer's  inten- 
tion to  defraud  his  creditors  of  the  money 
raised  by  sale  of  portions  of  his  stock  in  trade. 
Hill  V.  Farnell,  9  B.  &  C.  45,  points  the  same 
way,  and  supplies  the  powerful  argument  to 
which  idlusion  has  been  made ;  and  the  Mastfr 
of  the  Rolls  recently  decided  the  case  o(  Robin- 
son V.  Carrington,  1  Mont.  &  A.  1,  on  the 
same  principles.  For  these  reasons  we  are  of 
opinion  that  the  sale  of  a  tradesman's  stock  to 
a  bond  fide  purchaser,  who  pays  the  fair  price  of 
it,  in  ignorance  of  anv  fraudulent  intention,  to 
the  sefler,  is  no  act  ot  bankruptcy.  The  rule 
lor  entering  a  nonsuit  must  be  absolute.  Bttd^' 
tir  V.  Pritclard,  1  Adol.  &  Ellis,  456. 


GUARDIANSHIP  OF  A  FATHER 
OVER  HIS  CHILDREN. 


So  much  discussion  has  taken  place  with 
respect  to  the  origin  of  the  power  which  the 
Court  of  Chancery  exercises  o*er  the  persons 
and  fortunes  of  infants,  (see  Co.  Litt.  128,  n. ; 
2  Fonbl.  Eq.  226,  n.  («);  and  I  Mad.  Chan. 
Prac.  3.^6,)  that  it  may  not  be  amiss  to  give 
Lord  Eldon*s  opinion  thereon,  which  was  m 
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tlie  foUomng  words : — "  It  has  been  questioned 
whether  this  jurisdiction  was  given  to  this 
Court  upon  the  destruction  of  the  Court  of 
Wards,  (which,  however,  it  is  impossible  to 
say  could  have  been  the  case,  when  we  recol- 
lect the  nature  of  the  jurisdiction,)  or  whether 
it  is  to  be  referred  to  circumstances  and  prin- 
ciples of  a  different  nature;  more  especially, 
whether  it  belongs  to  the  King,  as  parens 
fMtridB,  having  the  care  of  those  who  are  not 
able  to  take  care  of  themselves,  and  is  founded 
00  the  obvious  necessit)*  that  the  law  should 
place  somewhere  the  care  of  individuals  who 
cannot  take  care  of  themselves,  particularly  in 
cases  where  it  is  clear  that  some  care  should 
be  thrown  round  them.  With  respect  to  the 
doctrine  that  this  authority  belongs  to  the 
Kiof,  as  parens  patriae,  exercising  jurisdiction 
by  this  Court,  it  has  been  observed  at  the  bar 
that  the  Court  has  not  exercised  that  jurisdic- 
tion unless  where  there  was  property  belong- 
ing to  the  infant  to  be  taken  care  of  in  this 
Court.  Now  whether  that  be  an  accurate 
view  of  the  law  or  not ;  whether  it  is  founded 
on  what  Lord  Hardwicke  says  in  the  case  of 
Builer  V.  Freeman,  Amb.  303,  '  that  there 
must  be  a  suit  depending  relative  to  the  in- 
fant or  his  estate'  (applying,  however,  the 
latter  words  rather  to  what  the  Court  is  to  do 
with  respect  to  the  maintenance  of  infants) ; 
or  whether  it  arises  out  of  a  necessity  of  an- 
other kind,  viz.  that  the  Court  must  have  pro- 
perty in  order  to  exercise  this  jurisdiction; — 
that  is  a  question  to  which,  perhaps,  sufficient 
consideration  has  not  been  civcn.  If  any  one 
will  turn  his  mind  attentively  to  the  subject, 
he  must  sec  that  this  Court  has  not  the  means 
of  acting,  except  where  it  has  property  to  act 
upon.  It  is  not,  however,  from  any  want  of 
jurisdiction  that  it  does  not  act,  but  from  a 
want  of  means  to  exercise  its  jurisdiction,  be- 
cause the  Court  cannot  take  upon  itself  the 
maintenance  of  aU  the  children  in  the  king- 
<)om.  It  can  exercise  this  jurisdiction  usefully 
and  practically  only,  where  it  has  the  means  of 
doing  so;  that  is  to  say,  by  its  having  the 
means  of  applying  property  for  the  use  and 
maintenance  of  the  infants.^'  2  Russ.  20,  21. 
That  the  jurisdietion  exists  is  sufficient  for 
onr  position ;  and  the  present  inquiry  is,  under 
what  circumstances  that  jurisdiction  is  inter- 
posed between  the  natural  guardian  and  the 
m^t.  The  law  makes  the  father  the  guar- 
dian of  his  children  bv  nature  and  by  nurture, 
and  he  is  empowered  by  act  of  paruament  to 
appoint  a  testamentary  guardian;  that  the 
father,  however,  is  within  the  jurisdiction,  was 
impliedly  admitted  so  lonff  back  as  one  hun- 
dred years,  appears  from  the  remark  of  Lord 
Maccleifield  in  The  Duke  of  Beaufort  v.  Berty, 
IP.  W.  703,  ••  I  will  not  place  the  state  jfuar- 
dian  in  a  situation  more  free  from  the  jurisdic- 
tion of  this  Court  than  the  father  is  in."  In 
Pwsetl  V.  Cleaver,  2  B.  C.  C.  499,  Lord  7%wr- 
fow  refused  to  allow  counsel  to  argue  on  the 
jnrisdiction ;  2  Russ.  22 ;  and  also  in  Create 
V.  Hunter,  2  Cox,  242,  and  Jac.  250,  n. ;  De 
Manueviile  v.  De  ManneviUe,  lOVes.  62,  by 
Lord  Eldon. 


This  is  a  jurisdiction  exercised  with  great 
delicacy,  as  involving  family  disputes,  and  in 
most  cases  it  has  been  thought  expedient  that 
matters  of  this  kind  should  be  heard  in  pri- 
vate. It  seems  settled  at  the  present  day,  that 
the  Court  will  not  interfere  on  the  mere 
grounds  of  irreligion  in  the  father.  Lord 
Bnihursi  made  an  order  to  prevent  a  Protestant 
child  from  being  sent  to  a  Roman  Catholic 
school;  2  B  C.  *:.  510;  2  Russ.  28;  but;><?r 
Lord  Elihs,  *'  This  Court,  with  reference  to 
the  distinction  beiween  Protestants  and  Catho- 
lics, interfered  then  in  the  education  of 
children  in  many  cases  in  which  it  would  not 
interfere  noir  (and  see  also  Jac.  Reports,  253, 
256,  2fi0,  262),  except  so  far  as  the  law  of  the 
countr)'  calls  the  Courts  to  look  upon  some 
religious  opinions  as  dangerous  to  society, 
such  as  opinions  expressed  by  aliens  having  a 
strong  connexion  with  their  political  prin- 
ciples, leading  to  acts  against  which  these 
laws  as  to  aliens  were  directly  levelled.  1 0  Ves. 
61,2.  But  when  general  immoral  conduct 
is  connected  with  irreligion,  the  Court  will 
then  restrain  the  father's  right  of  educating 
or  living  along  with  his  children. — Shelley,  the 
intimate  friend  of  Lord  Byron,  at  the  age  of 
nineteen,  wrote  a  work  in  defence  of  Atheism, 
and  at  twenty-five  maintained  the  same  opiu- 
ions,  and  being  also  separated  from  his  wife, 
had  since  unlawfully  cohabited  with  another 
woman :  on  these  grounds  the  Court  control- 
led his  authority  over  his  children.  Shelley 
v.  Westhrooke,  Jac.  266.  In  IFdlenley  v. 
Duke  of  Beaufort,  2  Russ.  1;  1  Dow.  N.  S. 
154  ;  S.  C.  2  BUgh,  N.  S  124;  Mr.  Wellesley, 
even  in  his  wife's  lifetime,  had  been  living 
openly  in  adultery  with  a  Mrs.  Bligh,  and  this 
connexion  was  carried  on  after  his  wife's 
death,  and  the  father  was  shewn  to  be  of  gene- 
ral dissolute  habits,  and  conducted  himself  to* 
wards  his  cliildren  in  a  most  immoral  way, 
teaching  them  (even  the  daughters)  indecent 
words,  and  to  swear.  The  Court  restrained 
him  from  interfering  in  their  education ;  and 
Lord  Eldon  remarked-*"  The  system  of  adul- 
tery has  been  carried  on  in  the  most  shameless 
manner,  and  that  it  had  been  carried  on  in  a 
manner  so  disgraceful  to  Mrs.  Bligh,  that  I  do 
declare  that  I  ought  to  be  hunted  out  of  society 
if  I  hesitated  for  one  moment  to  say,  that  I  would 
sooner  forfeit  my  life  than  permit  the  girl  to  go 
into  the  company  of  such  a  woman,  or  into  the 
care  and  protection  of  a  man  who  had  the  slight- 
est connexion  with  that  woman."  A  case  is  men- 
tioned in  10  Ves.  61, 2,  in  which  the  Court  in- 
terfered, of  constant  habits  of  drunkenness  and 
blasphemy.  These  appear  to  be  the  only  deci- 
sive cases  in  which  the  Court  has  acted  upon 
the  conduct  of  the  father. 

Another  ground  on  which  the  Court  interferes 
is,where  a  thirdparty  takes  upon  himself  the  edu- 
cation of  infants,  and  also  leaves  them  a  sum  of 
money,  and  jj^ives  the  father  a  benefit  under  the 
same  will,  with  a  condition  that  the  father  shall 
forfeit  his  benefit  in  case  he  interferes  in  the 
guardianship.  This  can  scarcely  be  called  an 
interference  on  the  pait  of  the  Court,  on  this 
particular  head,  as  it  amounts  to  no  more  than 
R4 
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any  other  gift  to  which  is  attached  a  condition, 
on  the  breach  of  which  the  party  taking  the 
benefit  is  to  forfeit  his  advantage; — as,  how. 
ever  it  enables  a  party  (whose  children  may 
marry  against  his  consent)  to  provide  a  mainte- 
nance for  the  children  of  such  children,  indepen- 
dent of  the  erring  parent,  I  may  as  well  notice 
thedifierent  cases  on  this  head. — Powell  &  Clea- 
ver, 2  Bro.  C.  C.  499,  cannot  be  entirely  relied 
on  as  a  case  of  condition,  as  in  that  case  the  father 
had  assented,  forsome  time,  to  the  trustees  acting 
as  guardians,  and  the  condition  was  attached 
to  the  gift  in  favour  of  the  children,  in  case  of 
their  being  educated  under  the  care  of  a  third 
party;  and,  independent  of  the  gift  to  the 
father,  the  Court  would,  I  think,  have  inquired, 
whether  the  father  was  right  in  withholding 
from  his  children  a  benefit  held  out  by  a  third 

Sarty.  It  may,  perhaps,  be  considered  in  a 
oubtful  light,  as  a  case  of  assent  and  election, 
but  not  as  deciding  how  the  Court  would  act, 
if  it  was  a  conditional  bounty,  and  the  giver 
had  not  previously  done  for  the  children  what 
the  father  was  unable  to  do.  In  Colston  v. 
Morris,  before  Sir  J.  Leach,  in  1819,  S.  C.  in 
Jac.  257,  n.  a  benefit  was  given  to  the  father, 
on  condition  of  not  interfering  in  the  guar- 
dianship of  the  infants, — ^and  the  decree  was 
an  alternative,  either  to  give  security  against 
interfering,  or  forfeit  the  benefit.  In  Jac.  267, 
Lord  Elaon  is  represented  as  saying,  "  I  find 
that  the  authorities  have  gone  further  than  I 
thought  they  had.  There  were,  I  believe,  some 
cases  in  Lord  Northington^s  time,  in  which  he 
considered  that  the  Court  would  reserve  a 
power  over  a  father,  not  only  if  he  accepts  a 
bounty  given  to  himself,  but  if  he  avails  himself 
of  a  bounty  given  for  the  maintenance  of  his 
children,  which  he  must  otherwise  have  pro- 
vided  at  his  own  expense."  What  these  cases 
were  does  not  appear,  nor  have  I  been  able  to 
find  any  such,  nor  does  Lord  Eldon  appear  to 
lay  much  stress  upon  them,  and  the  later  cases 
are  opposed  to  them.  In  IVestmeath  v.  West- 
meath,  JviC.  251,  n,  where,  although  the  father 
had  covenanted  to  leave  the  education  and 
care  of  the  infants  to  the  mother,  and  there 
was  a  fund  for  such  purpose,  still  the  Court,  on 
petition,  ordered  the  infants  to  be  given  up  to 
the  charge  of  their  father.  What  was  Lord 
Eldon's  opinion  will  appear  in  the  statement  of 
the  next  class  of  cases,  viz.  where  the  father  has 
given  his  consent  to  a  third  party,  acting  as 
guardian  to  his  children,  in  which  case  the 
Court  will  interfere  and  restrain  his  rights.  On 
this  Lord  Eiflon  remarks,  "  Nobody  can  doubt 
that  if  I  give  a  provision  to  your  child,  it  does 
not  give  me  or  any  one  else  a  right  to  control 
your  care  of  her:  not  at  all; — but  on  the 
other  hand,  if,  when  she  was  young,  I  was  to 
give  her  a  considerable  maintenance  during 
her  infancy,  which  you  could  not  have  sup- 
plied, and  a  large  fortune  afterwards,  and  you, 
the  father,  permit  her  to  take  the  advant;ige  of 
that  education  which  could  not  have  been  af- 
forded but  through  my  gift,  could  you  after- 
wards stop  short,  and  say  that  she  should  no 
longer  have  that  advantage?  Under  such  cir- 
cumstances the  Court  would  inquire  what  was 
most  for  her  benefit  ? " 


On  the  above  principle  of  assent  on  the 
father's  part.  Lord  Eldon  decided,  the  father 
had  waived  his  natural  right.  Lyons  t.  Blen- 
kin,  Jac.  245.  On  the  same  principle  Lord 
Hardwicke  decided  the  case  oi  Blake  v.  Leigh, 
Amb.  306.  There  is  also  another  case  com- 
ing under  this  head,  but  which  has  been  cited 
by  some  authors  as  a  case  coming  under  the 
first  branch  of  the  subject,  viz.  the  miscon- 
duct, or,  as  in  this  case,  the  insolvency  of  the 
father.  The  case  is  Welcock  v.  Drake,  2  Dick. 
631.  It  appears,  however,  on  reference  to  the 
Registrar's  book  (see  Jac.  250,  n ).  that  the 
decree  was  made  />y  consent,  which  entirely 
alters  the  feature  of  the  case.  One  more  case 
is  worthy  of  note,  Jackson  v.  Hnnkey^  Jac. 
264,  n.,  m  which  the  wife,  having  a  separate 
property,  and  being  separated  from  the  hus- 
band, who  had  little  means  of  keeping  the 
children,  applied  to  the  Court  to  have  them 
under  her  own  care,  ofiering  to  provide  for 
their  maintenance  out  of  her  own  property. 
On  this  part  of  the  case  Lord  Eldon  said, 
"  that  there  were  cases  where,  without  any 
provision  antecedently  made,  the  Court  would 
remove  a  child  from  the  parent  (alluding  to 
Shelley  v.  Westhrooke,  ut  supra,  and  the  other 
cases).  But  wherever  the  Court  had  inter- 
fered against  the  father  upon  pecuniary  con- 
siderations, they  had  been  solid  consider  nitons, 
not  merely  expectations.  In  all  the  cases 
which  his  Lordship  remembered,  there  had 
been  some  immediate  irrevocable  provision  by 
which  the  child  could  be  brought  up  in  a  man- 
ner suitable  to  its  futiire  property."  The  ap- 
plication was  refused,  without  prejudice  to  any 
other  application,  in  case  of  any  other  per- 
manent provision  being  made  for  the  infants. 
Some  private  arrangement  must  afterwards 
have  taken  place,  as  the  father  obtuned  leave 
to  take  the  mfants  abroad  with  him.  The  fol- 
lowing case  gave  rise  to  the  above  remarks : — 
A  child,  of  some  degree  of  talent,  was  taken 
from  the  father  (who  was  in  indigent  circum- 
stauccii)  with  his  assent,  and  placed  under  the 
care  of  two  persons  for  the  purpose  of  being 
educated,  they  covenanting  so  to  do,  and  the 
father  covenanting  not  to  interfere  with  such 
education,  or  with  any  profits  the  child  might 
derive  through  such  education,  during-  its 
minority.  A  slight  consideration  was  siven 
to  the  father  on  the  execution  of  the  deed ; 
and  several  years  being  spent  by  the  child  with 
the  trustees,  for  the  purpose  of  its  education, 
and  they  thereby  incurring  a  considerable  ex- 
pense— the  question  was,  whether  the  father 
could  now  claim  the  charge  of  the  child,  it 
deriving  a  considerable  income  in  consequence 
of  the  education  given  ? — Tliat  the  Court  acts 
with  boldness  against  a  party  acting  in  opposi- 
tion to  such  decrees,  will  be  in  the  recollection 
of  all,  in  the  case  of  Mr.  Wellcsley,  whom  the 
Court  committed  to  the  Fleet,  in  defiance  of 
his  being  a  Member  of  Parliament,  and  the 
House  of  Commons  admitted  such  right. 

T.O.  B. 
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RB-ADMISSIONS  OF  ATTORNEYS, 
For  tie  last  day  of  this  Term,  Jan.  31^  1836. 

King's  Bench, 

Armytage,   Benjamin    Green,   late  of  Sarah 

Street,  Leonard  Street,  Shoreditcb ;  now  of 

Stratford,  Essex. 
Bridjrman,  John  Vickry,  10,  Great  Charlotte 

Street,  Blackfrian. 
Capes,  Geori^e,  Crowle,  Lincolnshire. 
Coombe,  William  Alexander,  44,  St.  George's 

Terrace,  Milton,  near  Gravesend. 
Driver,  William,  late  of  No.  1 1,  Union  Court, 

Broad  Street;  now  of  17,  Britannia  Row, 

I\Iiddlesex. 
Dnimmond,  Hugh  M.,  late  50,  Lincoln's  Inn 

Fields;    now  20,  Grafton  Street,  Fitzroy 

Square. 
Elkin^on,  Charles,  late  of  45,  Commercial 

Sale  Rooms,  Mincing  Lane ;  now  of  298, 

Strand. 
Fisher,  John  Cambridge,  late  of  Cheltenham, 

now  of  Ball's  Pond. 
Foot,  Jonas,  Devonport,  Devon. 
HopkiDSon,  William,  Swansea,  Glamorgan. 
Houghton,  Thomas,  Liverpool. 
Howard,  Edward  John,  formerly  of  8,  Duke 

Street,  St.   James's  Square;    now  of  65, 

Stafford  Place,  Pimlico. 
Lampard,  Thomas,  late  of  Commercial  Cham- 
bers, Fenchurch  Street;  now  of  4,  Clement's 

Inn. 
Lewis,  Thomas  Plomer,  Hitchin,  Hertford. 
Lord,  Thomas,  late  of  South  Square ;  but  now 

of  London  Road,  Brighton,  Sussex. 
Milburn,  George  William  Alexander,  late  of 

Milroan  Street;  now  of  No.  11,  Warwick 

Court,  Holbom. 
Parker,  Richard,  Towester,  Northampton. 
Paterson,  Wm.  Simpson,  7>  Bouverie  Street. 
Plumbe,  James  Stuart,  Liverpool. 
Quarles,  Willbm,  late  of  No.  17>  Clement's 

Inn ;  now  of  Brompton,  Kent. 
Roberson,  Thomas,  Oxford. 
Roberts,  Henry  Taylor,  late  of  83,  Cannon 

Street;   now  of  41,  Little  Queen  Street, 

Lincoln's  Inn  Fields. 
Scbolis,  Robert  Walter,  late  of  Manchester ; 

now  of  Woolwich. 
Skinner,  John,  late  of  Sussex  Place,  South- 

wark  Bridge ;  now  of  Thomas  Street,  Water- 

loo  Road,  Surrey. 
Stringer,  Samuel,  Lant  Street,  Southwark. 
Taylor,  William,  late  of  King  Street,  London ; 

now  of  16,  Tokenhouse  Yard. 
Turner,  John,  Middlewich,  Chester. 
Weller,  John  Sawyer,  late  of  Cheltenham; 

now  9f  Mayfield,  Sussex. 
Wheeler^  Thomas,  Fulham  Lane,  Hammer- 
smith. 

Common  Pleas, 

Partridge,  John  Charles,  late  of  Nicholas  Lane, 
Lombard  Street ;  now  of  New  Dover  Road, 
Surrev. 
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CHARITY. — BBQUE8T  TO  POOR  RELATIONS. 

A  bequest  for  the  maintenance  and  education 
of  poor  relations,  to  be  administered  from 
time  to  time ;  is  in  the  nature  of  a  chnrity, 
and  to  be  established  as  such. 

This  was  an  information  filed  by  the  Attor- 
ney General,  for  establishing  a  charity  under 
the  will  of  a  British  merchant  of  the  name  of 
Lovelace,  who  died  in  Malaga,  in  Spain,  leav- 
ing considerable  property  there,  and  in  Eng- 
land.   By  his  will,  he  gave  all  his  property^  to 
two  friends,  of  the  name  of  Ward,  directing 
them  to  collect  it,  and  invest  it  in  the  British 
funds  in  their  names,  upon  trust :  first,  to  pay 
debts  and  particular  le>racies,  and  then  to  aph- 
ply  the  remainder  in  the  best  way  they  could, 
*'  towards  the  maintenance  and  education  ot 
such  poor  youths  as  should  be  related  to  him, 
but  not  for  any  that  should  not  be  in  indigent 
circumstances,  it  being  his  intention  that  the 
necessitous    only  should  be    relieved ;    and 
should  any  poor  female  relative  happen  to 
marry,  and  there  should  be  an  excess  of  in- 
come of  his  property  above  the  provision  afore- 
said, then  that  50/.  or  100/.  be  g^ven  to  her, 
according  to  her  necessities ;  but  it  should  be 
without  interfering  with  the  education  of  the 
youths,  and  should,  rather  than  so  interfere, 
be  withheld,  until  a  sufficient  income  should 
have  arisen  for  the  purpose.*'  The  testator  also 
directed  a  loan  from  the  capital,  not  exceeding 
500/.  at  any  time,  to  be  given  at  the  discretion 
of  the  trustees,  for  the  advancement  of  any 
youth.    Upon  the  hearing,  the  usual  reference 
was  made  \o  the  master ;  and  he  by  his  report 
found  that  there  were  six  next  of  kin,  and 
thirty  other  relations  of  the  testator.    All  of 
these  became  parties  interested  in  the  suit;  and 
the  cause  now  coming  on  for  further  direc- 
tions— 

Sir  fF,  Home  and  Mr.  Lynch,  on  behalf  of 
the  crown,  submitted,  that  this  was  a  charita- 
ble be<juest.  The  property  was  not  given  for 
immediate  distribution,  but  to  be  established 
as  a  fund,  to  be  administered  from  time  to 
time.  The  words  of  the  will  shewed  that  to  be 
the  testator's  intention,  and  the  case  of  the 
Attorney  General  v.  Price,*'  was  directly  appli- 
cable. There  it  was  held,  that  a  bequest  to 
trustees,  with  a  direction,  that  they  should 
yearly,  for  ever,  distribute  at  their  discretion 
among  the  testator's  poor  kinsmen  and  kins- 
women, and  their  offspring,  dwelling  within  a 
certain  county,  20/.  by  the  year ;  was  in  the 
nature  of  a  charitable  bequest. 

Sir  Edward  Sugden,  on  behalf  of  the  next 
of  kin,  denied  the  applicability  of  the  cases 
cited.  It  was  a  refined  distinction  to  hold, 
that  a  bequest  to  relations  should  be  confined 
to  persons  within  the  degree  of  kindred  nam- 


•l7Ves.37l. 
ferred  to. 


See  also  the  cases  there  re- 
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ed  in  the  Statute  of  Distributionfl  i  but  that  a 
bequest  to  poor  relationt  should  be  extended 
beyond  that  class ;  tliis  would  be  giving  too 
much  effect  to  the  prehx  poor^  which  was  held 
in  a  case  in  Peere  Williams,  to  be  a  mere  term 
of  endearment,  as  it  was  most  commonly  used, 
and  in  that  case  it  was  applied  to  a  countess. 

Mr.  Tretlove  appeared  for  the  other  rela- 
tions, all  of  whom  were  interested  in  the  im- 
mediate distribution  of  the  bequest. 

His  Honour,  the  P^ce  Chuncellor,  said,  he 
bad  been  counsel  in  the  case  of  the  Attorney 
General  v.  Price,  and  remembered  it  well. 
The  question  there  was  only  conformable  to 
the  law  long  before  established ;  the  principle 
was,  that  where  a  testator  intends  a  diatribu- 
tion  to  all  times,  of  a  fund  of  an  eleemosynary 
nature,  to  a  class  of  persons,  the  bequest  is  in 
the  nature  of  a  charity.  Let  it  be  referred  to 
the  master^  to  draw  up  a  scheme  for  this 
charity. 

Attorney  General  v.  Lotelace  and  others, 
Michaelmas  Term.  1834. 


COSTS. — EMFLOTINO    AN   ACCOUNTANT. 

Circumstances  in  which  this  Court  will  depart 
from  the  general  course  of  practice,  and 
will  charge  with  the  costs  of  an  accountant, 
the  parties  by  whose  conduct  his  agency 
became  necessary. 
John  Thomson  died  intestate,  leaving  con- 
siderable personal  property,  and  his  mother 
and  two  sisters  him  surviving.    The  mother, 
who  was  above  eighty  years  of  s^e,  and  conse- 
quently of  infirm  mind,  ohtainea  letters  of  ad- 
ministration of  the  intestate's  estate.    One  of 
the  sisters  filed  this  bill  for  a  due  administra- 
tion of  the  intestate's  estate,  and  the  usual  de- 
cree of  reference  to  the  Master,  was  made  on 
the  hearing.    The  Master  in  taking  the  ac- 
counts un£r  that  decree,  dbcovered  numerous 
alterations  and  erasures  in  the  books  of  ac- 
couuts  produced  by  the  administratrix,  from 
which  also  some  pages  were  wholly  abstracted. 
In  pursuing  his  inquiries,  he  found  that  several 
sums  of  money  were  received  by  the  adminis- 
tratrix, but  not  accounted  for  by  her  in  her 
answer  to  the  bill,  although  that  answer  was 
put  in  subsequent  to  the  receipts.    The  plain- 
tiffs, on  this  dicovery,  employed  an  accountant 
to  investigate  the  accounts,  and  through  his 
agency  several  concealments  and  frauds  were 
discovered.     The  Master  embodied  all  these 
fftcts  in  his  report,  and  they  were  set  forth 
among  others  in  the  petition  of  the  plaintiffs, 
by  which  [they  prayed  for  an  appoiutment  of  a 
receiver  to  the  estate ;  for  the  payment  into 
Court  of  all  money  belonging  to  the  estate  in 
the  hands  of  the  administratrix  j  for  liberty  to 
examine  the  defendants  viva  voce  to  the  ac- 
counts ;  and  lastly,  for  an  order  on  the  admin- 
istratrix and  her  other  daughter,  to  paj  the 
costs  of  the  accountant,  ana  of  this  petition, 
out  of  their  shares  of  the  estate.  ^  This  last  part 
of  the  prayer  was  the  only  question  now  made 
for  the  consideration  of  the  Court. 

Sir  Edward  Sugden  and  Mr.  G.  Richards, 
in  support  of  the  petition,  said,  the  main  facta 


were  admitted  by  the  affidavit  of  Anne  Thorn* 
son,  the  sister;  she  stated,  that  she  managed  the 
accounts  for  her  mother,  in  respect  of  theintes- 
rate's  estate ;  that  she  reserved  some  part  of  it 
from  the  accounts,  for  the  purpose  of  constitut- 
inga  separate  estate  for  her  sister,  the  plaintiff 's 
wife,  believing  that  she  was  justified  in  doing 
so,  in  consequence  of  the  ill  treatment  her  sis- 
ter received  from  the  husband ;  and  that  she 
did  not  inform  her  mother  or  sister  of  the  fact, 
of  falsifying  the  accounts,  or  of  her  inten- 
tion in  doing  so.  ^he  had  afterwards  deposit- 
ed with  the  Master,  another  book  she  Kept» 
containing  a  true  account  of  her  brother's  es^ 
tate. 

Mr.  Knight  and  Mr.  fFigram,  for  the  de- 
fendants, submitted,  that  the  petition  was 
wholly  unnecessary,  as  the  whole  of  its  prayer 
had  been  already  complied  with.  The, costs  of 
the  petition,  the  plaintiffs  would  have  when  the 
cause  came  before  the  Court  on  further  direc- 
tions, if  the  Court  should  think  them  entitled 
to  such  costs  ;  but  as  to  the  costs  of  the  ac- 
countant, they  submitted,  that  it  was  not  the 
course  of  practice  to  allow  them,  without  the 
direction  of  the  Court  first  had  been  obtained, 
for  employing  an  accountant. 

His  Honour,  the  Vice  Chancellor, — ^Thc  ne- 
cessity for  the  petition  arose  from  the  mistaken 
and  improper  conduct  of  the  sister,  Anne 
Thomson,  in  attempting  to  provide  a^nst  an 
evil  which  she  apprehended  to  her  sister,  by 
reason  of  the  husband's  conduct,  and  that  in 
a  way  which  this  Court  could  not  sanction. 
The  costs  of  the  petition  may  be  reserved  as 
costs  in  the  cause,  to  be  hereafter  dealt  witb.to- 

g ether  with  costs  of  other  proceedings  before  the 
faster.  But  the  costs  of  the  accountant  stood 
on  a  different  ground;  they  were  not  usually 
allowed  i  but  as  the  necessity  for  employing 
the  accountant,  arose  from  the  administratrix 
trusting  the  daughter,  and  from  her  falsifica- 
tion of  the  accounts,  it  was  but  reasonable  that 
both  should  pay  the  expences. 

Toner  v.  Thomson,  Michaelmas  Term,  I8d4. 


XLallit  Court. 

TRD8T8  OF  A  CHARITY. — INSOLVENT  CO»- 
PO  RATION. 

The  insolvency  uf  a  corporation  it  not  & 
ground  /or  removing  them  from  the  trusts 
cfa  charity,  there  being  no  proof  of  mis- 
application  of  the  charity  fitnds. 
This  was  a  motion  for  a  receiver  to  certain 
charity  estates,  and  for  removing  the  present 
trustees.    It  appeared  that  the  corporation  of 
Newbury  were  trustees  of  the  two  charities 
called  the  Kendrick  and  the  Cowslip  Charities. 
Informations  were  filed  in  the  Court  of  Chan- 
cery against  the  trustees  in  the  years  18*29  and 
1830,  and  a  decree  was  pronounced  on  them, 
by  the  late  Master  of  the  Rolls,  directing  an 
account  to  be  taken  before  a  Master  of  these 
charities  up  to  the  year  1826.    That  decree 
was  appealed  against,  but  confirmed  by  the 
late  Lord  Chancellor.    The  corporation  had 
since  then  become  bankrupt. 
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Mr.  Bickersieih  and  Mr.  Pemberton  having 
on  the  part  of  the  relators  stated  these  facts, 
contended,  in  support  of  the  motion,  that  as 
the  corporation  bad  become  bankrupt,  they 
ouj^ht  not  to  be  allowed  to  continue  any  longer 
in  the  trust  of  the  charities.  They  also  alleged 
that  the  defendants  had  been  guilty  of  breaches 
of  trust  before  and  after  the  decree  made  in 
this  cause.  Upon  both  grounds,  they  sub- 
mitted that  the  defendants  ought  to  be  re- 
moved from  the  trusts,  and  a  receiver  appoint- 
ed until  other  trustees  could  be  agreed  on. 

Mr.  Tinne^  and  Mr.  Chin^,  con/ri.— ^The 
only  qnestion  was,  whether  msolvency  in  a 
coiporadon  in  their  corporate  capacity,  dis- 
qualified them  from  being  trustees  to  a  charity. 
There  was  neither  reason  nor  authority  of  a 
decided  case,  nor  rule  of  equity,  for  the' posi- 
tion sought  to  be  established  by  this  motion, 
and  there  was  no  breach  of  trust  to  warrant 
the  removal  of  these  trustees. 

The  Master  of  the  Rolls  (Sir  C.  C.  Pepys) 
having  taken  time  to  look  into  the  affidavits  in 
sapport  of  the  motion,  said,  the  application  for 
a  receiver,  and  for  the  removal  of  the  present 
tnistees,  rested  on  two  grounds:  the  insol- 
vency of  the  trustees,  and  the  alleged  mis- 
apphcatioQ  of  the  trust  funds.  With  respect 
to  the  first,  he  knew  of  no  case — none  was 
produced — to  shew  that  the  management  of  a 
charity  had  been  taken  from  a  corporation  on 
the  ground  that  they  had  not  corporate  funds 
to  answer  corporate  demands,  and  he  would 
not  establish  a  precedent  by  appointing  a 
receiver  in  this  case  on  such  a  ground  only. 
Persons  who  selected  a  corporation  for  per- 
forming the  trusts  of  a  chanty  were  generally 
well  aware  of  the  advantages  and  disadvantages 
attending  such  a  selection ;  and  that  if  on  the 
one  hand  they  had  the  disadvantage  of  such 
trustees  not  coming  under  the  description  of 
accoaoting  narties  individually,  they  nad,  on 
the  other',  tne  great  advantage  of  publicity, 
of  sstablishment,  and  of  perpetual  continuance. 
With  respect  to  the  misapplication  of  the 
charity  fund,  the  evidence  as  to  that  contained 
in  one  of  the  affidavits  must  have  been  known 
to  the  Court  when  the  decree  was  made,  as 
the  decree  alluded  to  it.  The  other  evidence 
proved  that  there  was  no  misapplication  sub- 
seqaeat  to  the  decree  The  application  failinj^ 
of  support  on  either  ground,  is  refused,  but  it 
b  not  necessary  to  throw  the  costs  of  it  on  the 
applicants. 

Altornejf  General   v.    The  Corporation  of 
Ncwiwy,  Michaelmas  Term,  1834. 


case  of  a  nonsuit.  Issue  was  joined  on  the 
10th  of  December.  Notice  of  trial  for  the  1 8th 
of  December,  before  the  sheriff  of  Lancashire, 
at  the  Manor  Court  Room,  Manchester.  The 
plaintiff  did  not  proceed  to  trial,  but  counter- 
manded the  notice  of  trial. 

PaUeson,  J. — It  has  been  several  times  held 
by  the  Courts,  that  as  the  proceedings  in  the 
Sneriff'ti  Court  where  the  money  demanded  of 
the  plaintiff  does  not  exceed  20/.  on  the  writ 
of  trial,  are  substituted  for  those  in  the  supe- 
rior Court  from  which  that  writ  issues,  the 
parties,  with  respect  to  obtaining  judgment  as 
m  case  of  a  nonsuit,  are  in  the  same  situation 
as  they  would  be  if  the  proceedings  were  still 
in  the  superior  Ourt.  The  rule  prayed  for 
may  therefore  be  granted. 

ftule  nisi  granted.*- M^ain/  v.  Kranh,  M.  T« 
1834.    K.B.  P.  C. 


Bing'it  Seticfp  ^vuttitt  Cmurt 

iODOHSNT  A8  IN  CASE  OF  A  NONSUIT. — 
WRIT  OF  TRIAL. 

A  rule  far  judgment  as  in  case  of  a  no9isuit 
mmf  be  ubtnined  where  a  plaintiff  has 
countermanded  his  notice  of  trial  before 
the  sheriff  on  a  writ  of  trial,  in  the  same 
mann^r^  and  on  the  same  principle,  as  in 
the  superior  Courts. 

This  was  an  application  for  judgment  as  in 


ATTACHMBNT. — SHERIFF. — BBRYING  OF  RVLB. 
— CONTBMFT. 

Under  what  virrumstunces  a  copy  of  a  rule 
for  bringing  the  body  of  the  d^enduni  in. 
need  not  be  served,  in  order  to  found  *tn 
application  for  an  attachment  for  dis^ 
obedience  to  it. 

Motion  for  an  attachment  against  the  sheriff 
for  nut  bringing  in  the  body.  The  only  pecu- 
liarity in  the  case  was,  that  the  under-sheriff 
was  the  person  serving  the  order  for  making 
the  return,  and  the  affidavit  on  which  the  mo- 
tion was  made  stated  the  *'  original "  rule,  and 
not  a  copy  of  it,  to  have  been  served. 

Pattcson,  J. — ^That  is  sufficient. 

Rule  gnnted.'-Leqf  y.  Jones,  H,  T.  1835. 
K.  B.  P.  C. 


SCI.  FA. — WRITS   OF   BXHCUTION  — TESTB   OF 
WRIT.— UNIFORMITV  OF  PROCESS  ACT. 

//  is  wrong  to  allege  in  a  sci.  fa.  that  the  suit 
was  commenced  by  bill,  or  that  the  bail  were 
put  in  of  a  term  previous  to  the  commence- 
ment  of  the  action. 

The  ca.  sa.  must  not  be  tested  of  a  term  pre*- 
vious  to  the  day  of  signing  judgment,  al- 
though Mtf  3  4r  4  /ir.  4,  c.  6?,  has  passed. 

This  was  an  application  for  a  rule  nisi  to  set 
aside  the  sci,  fa.  issued  against  bail  in  this  case, 
on  three  grounds.  The  first  was,  that  the  sci, 
fa.  stated  the  action  to  be  commenced  "  by 
bill  without  our  writ,*'  Whereas  it  was  com- 
menced by  writ  of  summons.  Secondljr,  that 
it  was  alleged  that  bail  had  been  put  m  of  a 
term  before  the  action  had  been  commenced. 
Thirdly,  that  the  writ  was  tested  on  the  3d  of 
November,  and  made  returnable  on  the  16th 
of  November  '*  ii#xt  coming,"  —  evidently 
meaning  November  1835.  lliis,  it  was  suIk 
mitted,  was  irregular ;  for  in  mesne  process  a 
term  ought  not  to  elapse  between  the  teste  and 
the  return  of  the  writ. 

A  rule  nisi  was  obtained  and  cause  shewn, 
when — 

LitiledaU^  J.,  said  that  the  writ  was  irregu- 
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lar  on  the  two  first  grounds,  but  the  third  was 
frivolous.  He  recommended  the  parties  to 
enter  into  some  arrangement,  and  for  that 
purpose  directed  the  rule  to  stand  over. 

Ine  defendant  afterwards  applied  for  and 
obtidned  a  rule  nisi  for  setting  aside  the  ca.  sa. 
issued  against  him,  it  having  been  tested  be- 
fore the  time  when  the  judgment  was  signed, 
which  was  on  the  18th  of  June.  The  writ 
was  tested  on  the  12ch  of  June,  being  the  last 
day  of  Trinity  Term.  It  appeared  from  this, 
that  the  writ  of  execution  was  issued  before 
the  judgment  was  signed. 

On  shewing  cause  against  this  rule,  it  was 
submitted,  that  by  the  3  &  4  W.  4,  c.  67,  s.  2, 
the  plaintiff  was  at  liberty  either  to  teste  his 
writ  of  execution  according  to  the  old  form, 
or  of  the  day  on  which  it  issued^  pursuant  to 
the  statute. 

Liitledale,  J.,  was  of  opinion  that  the  writ 
was  clearly  irregular,  ana  therefore  directed 
the  rule  to  be  made  absolute. 

The  parties  aftenvards  agreed  that  both 
rules  should  be  made  absolute,  without  costs. 

Rules  accordingly. — Peacock  v.  Dau,  M.  T. 
1834.     K.B.  P.  C. 


G):c|iequtr  of  ^Uoif. 

EXECUTION. — TESTATOR. — IMMATERIAL 
AVERMENT. — DEMURRER. 

fFhat  altegaiion  may  be  rejected  ai  surplus- 
age, in  a  declaration  by  an  executor. 

In  this  case  the  defendant  demurred  spe- 
cially to  the  declaration,  on  the  ground  of  its 
being  in  debet  and  detinet.  It  Mras  an  ac- 
tion brouffht  by  two  plfuntiffs,  as  executrixes, 
and  the  declaration  complained  against  the 
defendant  of  a  plea  that  he  render  to  the 
pluntifis,  as  executrixes,  the  sum  of  600/., 
which  he  owed  to  and  unjustly  withheld  from 
them. 

The  Court  overruled  the  demurrer,  and 
allowed  the  allegation  to  be  rejected. 

Judgment  for  the  plaintiffs. — Collett  and 
another^  executrixes,  Sfc.  v.  Collett,  M.  T. 
1834.    Excheq. 


SERVICE  OP  RULE. — ALLEGATION  IN  AFFI- 
DAVIT. 

In  order  to  make  a  special  service  of  a  rule 
goodt  the  statements  which  the  deponent 
relates  as  made  by  others,  and  on  which  the 
application  is  founded,  he  must  state  him- 
self  to  believe. 

A  rule  nisi  had  been  obtained  in  this  case, 
the  service  of  which  was  on  the  laundress,  at 
the  defendant's  chambers. 

It  was  now  sought,  on  an  affidavit  of  service, 
to  make  this  rule  absolute.  The  affidavit 
merely  stated  that  the  laundress  admitted  her- 
self to  be  the  defendant's  servant,  but  it  did 
not  state  that  the  deponent  believed  that  to  be 
thecase 

The  Court  thought  the  affidavit  insufficient, 
on  the  ground  of  the  deponent  not  swearing 


to  his  belief  of  her  acting  in  the  above  caps- 
city. 

Rule  refused.— ATiPA/  v.  Jones,  M.  T.  1834. 
Excheq. 

COSTS  OF  JUSTIFYING  BAIL. PRISONER.— 

NOTICES. 

Before  a  defendant  who  is  a  prisoner  can 
justify  bait  after  a  previous  refection,  he 
must  deposit  or  pay  the  costs  of  it ;  and 
his  being  a  prisoner  does  not  free  him  from 
his  liability  to  pay  costs  of  an  inefficient 
attempt  to  justify. 

In  tills  case  bail  were  opposed  on  several 
grounds.  The  first  was,  that  the  costs  of  a 
former  unsuccessful  attempt  to  justify  had  not 
been  paid.  Secondly,  that  fresh  hail  had  been 
put  in  without  an  order  of  the  ('ourt. 

In  support  of  the  bail,  it  was  contended, 
that  no  costs  were  payable  until  three  notices 
had  been  given.  As  to  the  second  objection, 
the  rule  did  not  apply  to  cases  like  the  pre. 
sent,  the  defendant  having  rendered  to  prison 
since  the  former  attempt  to  justify. 

Per  Curiam. — ^The  defendant  must  either 
payor  deposit  the  costs. 

This  having  been  done,  the  bail  were  re- 
jected on  another  ground. 

Application  was  then  made  on  the  part  of 
the  plaintiff  for  the  costs  of  this  opposition, 
although  the  defendant  was  a  prisoner. 

Per  Curiam. — ^The  plaintiff  is  entitled  to  his 
costs.  The  circumstance  of  the  defendant's 
being  a  prisoner  makes  no  difference, 

Pasmore^s  bail,  M.  T.  1834.    Excheq. 

AFFIDAVIT    OF    MERITS. — COSTS.— UNNECBS- 
SART  LENGTH  OF  AFFIDAVIT. 

ffhere  an  application  is  made  to  set  aside  a 

regular  judgment  on  payment  of  costs,  and 

an  affidavit  of  merits,  an  affidavit  of  the 

defendant  in  answer  to  thai  of  merits  ttili 

not  be  allowed  by  the  Court. 

Cause  was  shewn  in  this  case  against  a  nilc 

nisi  which  had  been  obtained  to  set  aside  the 

judgment  on  payment  of  costn,  and  on  an 

affidavit  of  ments.    The  affidavits  in  this  case 

were  very  long,  alleging  ffreat  vexation  on  the 

part  of  the  defendant,  in  having  first  delivered 

a  bad  plea,  which  was  returned,  and  then  a 

special  plea  without  the  signature  of  counsel, 

for  which  judgment  was  signed.    Under  these 

circumstances,  it  was  submitted,  the  defendant 

could  expect  no  indulgence. 

In  support  of  the  rule,  complaint  was  made 
of  the  length  of  the  plaintiflrs  affidavit  pro- 
duced  in  answer  to  the  defendant's  positive 
affidavit  of  merits. 

Gurney,  B.,  directed  the  rule  to  be  made 
absolute,  on  payment  of  costs  by  the  defend- 
ant;  but  disallowed  the  costs  of  those  parts  of 
the  plaintiff's  affidavit  which  answered  the 
affidavit  of  merits. 

Rule  accordingly.— £/;f(7«tf  v.  Battersly,  M- 
,T.  1834.    Excheq. 
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RELATION. SITTINGS. — ADJOURNMENT. — 

ABATEMENT. 

Thf  iitttngs  in  term  cannot  be  conxi^eved  at 
one  day,  and  there/ore  a  trial  on  the  hut 
day  cannot  have  reference  to  thejlnt. 

This  was  an  application  to  the  Court  spe- 
cially to  adjourn  tliesc  causes  to  Tuesday  the 
25th,  the  last  day  of  term.  It  appeared  that 
thev  were  three  actions  of  trespass  for  assaults, 
and  were  to  be  tried  on  Monday  the  17th  of 
November,  but  were  adjourned  to  Wednesday 
the  19th,  on  which  day  the  defendant  died,  but 
the  causes  were  not  tried.  It  was  contended, 
tbat  the  sittings  were  but  one  day  in  law,  and 
where  the  death  occurred  after  the  first  day  of 
the  sittings  there  must  be  a  relation  back  to 
that  day. 

Per  'Curiam, — ^We  are  of  a  different  opi- 
tiioD.  It  is  only  lately  that  there  has  been  an 
adjournment  to  a  subsequent  day  in  term. 
Ad  objection  would  present  itself  in  any  mode, 
for  the  postea  must  be  dated  of  the  very  day  of 
the  trial. 

Motion  refused. — Johnson  v.  Budge ;  Tho- 
mtu  7.  Bu^e;  Nathan  v.  Budge,  M.  T.  1834. 
Excheq. 


COUNTRY 


AND    TOWN    BAIL.— <;0STS   OP 
JUSTIFICATION. 


Both  country  and  town  bail  tare  within  the 
rule  of  court  as  to  the  costs  of  justification. 

In  this  case  an  application  was  made  for  the 
coite  of  j  ustifyi ng  bail.  I c  was  a  case  of  cou ntry 
bul,  and  time  lud  been  given  for  the  purpose 
of  explaining  respecting  a  mortgage  which  was 
eaid  to  exist  on  the  property  mentioned  in  the 
affidavit.  This  was  now  done  by  producing  a 
satisfactory  affidavit. 

Gurney,  B.  was  of  opinion  that  the  rule  was 
equally  applicable  to  country  as  to  town  bail. 
The  defendant  therefore  must  have  his  costs. 

Costs  allowed.— (?r(zit/'«  (ntil,  M.  T.  1834. 
Excheq. 


INOORSEBIENT    OF    DEBT    AND    COSTS. — PRIN- 
CIPAL AND  INTEREST. 

Tlie  Court  will  take  judicial  notice  of  the  de- 
fendants claim  for  interest,  in  his  indorse- 
ment of  debt  and  costs  claimed  by  him. 

This  was  an  application  to  set  aside  a  bail- 
hond  on  the  ground  of  an  insufficient  descrip- 
tion of  the  amount  of  the  debt  in  the  indorse- 
ment on  the  writ  of  capias.  The  indorsement 
ran  thus:  "The  plaintiff  claims  20/.  p,  6d, 
for  debt,  with  interest  thereon  from  the  10th 
day  of  March  last,  and  3/.  for  costs ;  and  if  the 
amount  thereof  be  paid,  &c."  This,  it  was 
contended,  was  not  sufficiently  clear. 

Per  Curiam, — We  think  that  is  quite  suffi- 
cient. 

Rule  refused. — Coppels  v.  Brown,  M.  T. 
1834.  Excheq. 


AFFIDAVIT    TO    HOLD    TO  BAIL. — INDENTURE. 

The  word  "  indebted, "   in  an  affidavit  of 

debt,  obviates  the  necessity  of  the  allegation, 

that  the  undertaking  in  the  indenture  on 

which  the  action  is  founded  is  not  fulfilled. 

In  this  case  an  application  was  made  to  the 

Court  on  behalf  of  the  defendant,  to  discharge 

him  out  of  custody,  on  the  ground  of  a  defect 

in  the  affidavit  to  hold  to  bail.    The  affidavit 

stated  that  Thomas  Wmy^  (the  defendant)  was 

justly  and  truly  indebted  to  the  deponent  in  the 

sum  of  250/.  and  upwards,  upon  and  by  virtue 

of  a  certain  indenture ;  but  it  did  not  nega- 

tive  a  performance  of  the  undertaking  by  the 

defendant,    nor   that  it  still   remained   due. 

This,  it  was  contended,  rendered  the  affidavit 

defective. 

Per  Curiam. — We  think  the  affidavit  is  suffi- 
cient ;  for  the  defendant  could  not  be  indebted 
if  the  money  had  been  paid. 

Rule  refused. — Lambert  v.  l¥^ray,  M.  T, 
1834.  Excheq. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — AFFI- 
DAVIT. 

fThat  is  a  material  omission,  in  the  form  cfan 
affidavit. 

Motion  for  judgment  as  in  case  of  a  nonsuit. 
The  peculiarity  in  this  case  was,  that  the  affi. 
davit  on  which  this  motion  was  founded,  omit- 
ted the  word  "  oath."  It  stated,  that  A,  B,  of, 
&c.  "  maketh  and  saith;'*  this,  it  was  contend, 
ed,  was  immaterial,  as  the  affidavit  appeared  to 
be  sworn. 

Parke,  B.,  was  of  opinion,  that  the  word 
"  oath,"  was  a  material  omission,  and  that  the 
rule  could  not  be  granted. 

Rule  refused.— 0/iVtfr  v.  Price  *  others,  M. 
T.  1834.    Excheq. 


CHANGING  VENUE. — COMMON  AFFIDAVIT. — 
BILL  OF  EXCHANGE. 

The  defendant  cannot  change  the  venue  on 
the  common  affidavit,  where  the  cause  of 
action  consists  partly  of  a  bill  of  exchange. 

This  was  an  application  to  change  the  venue 
from  London  to  Liverpool,  upon  the  common 
affidavit.  The  action,  which  was  for  180/.,  was 
partly  on  a  bill  of  exchange,  and  the  remainder 
for  goods  sold;  the  goods,  however,  were  not 
a  consideration  for  the  bill. 

Gurney,  B.,  was  of  opinion,  the  venue  could 
only  be  changed  on  special  grounds,  as  part  of 
the  demand  arose  on  a  bill  of  exchange. 

fTalthew  v.  Syers,  M.  T.  1834.    Excheq. 


BAIL. — ^AFFIDAVIT  OF  SUFFICIENCY.— ^OSTS. 

The  defendant  will  neither  pay  nor  receive 
costs,  where  the  bail  only  swears  to  being 
** possessed^*  of  the  reyuired  amount. 

Bail  was  opposed  in  this  case,  on  the  ground 
of  the  affidavit  substituting  the  word  '^posses- 
sed,"  instead  of  "  worth.'*  This  defect,  it  was 
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submitted,  entitled  the  plaintiff  to  costs,  even 
if  the  bail  should  prove  to  be  safficient. 

In  support  of  toe  bail,  a  fresh  affidavit  was 
produced,  wherein  the  bail  swore  to  be  "worth" 
the  required  sum. 

Parke^  B.,  The  defendant  will  not  receive 
the  costs  of  justifying,  even  if  the  bail  should 
prove  to  be  sufficient  in  other  respects.  Nor 
will  he  pay  costs. 

The  bail  then  justified  without  further  op- 
position. 

Pofijoy'i  Bull,  M.  T.  1834.    Excheq. 


INDORSBMBNT  OF   DEBT  AND  COSTS. — CAPIAS. 

If  in  the  indorsement  0/  debt  and  costs  claimed 
by  the  plaintiff  in  an  action  commenced  by 
capias,  the  word'*  execution  "  is  substituted 
far  "  service, "  the  plaintiff  may  amend  m 
terms. 

In  this  case,  applications  were  made  to  the 
Court  for  two  rules  nisi,  to  have  the  bail-bond 
cancelled,  on  each  defendant  entering  a  com- 
mon appearance,  on  the  ground  of  irregularity 
in  the  indorsement  of  debt  and  costs  on  the 
writ  of  capias.  In  the  indorsement  on  the 
writ,  the  word  "  execution"  was  substituted 
for  **  service." 

Parke,  B.,  after  having  taken  time  to  con- 
sult the  Jud^s  of  the  other  Courts,  said,  that 
thepWntiffm  this  case  must  ht  allowed  to 
apaend,  and  to  shew  the  amendmtot  as  cause 
against  the  rule  for  setting  aside  the  proceed- 
ings, which,  on  payment  of  costi^,  will  be  dis- 
charged ;  the  oefendant  being  allowed  four 
days  from  the  commencement,  to  pay  the  debt. 
His  Lordship  suggested,  that  notice  to  this  ef-^ 
feet  should  be  given  to  the  plaintiff,  and  that 
if  he  took  out  a  summons  to  amend,  and  pay 
the  defendants  their  costs  occasitmed  by  the 
irregularity,  up  to  this  time,  further  proceed- 
ings be  stayea.  If,  however,  he  refused  so 
to  do,  then  the  rule,  as  prayed,  may  be  drawn 
up. 

Tabrum  v.  Thomas,  M.  T.  1834.    Excheq. 


NOTES  OP  THE  WEEK. 


THB  KBW  JUDOB. 


Wb  are  informed  that  Mr.  Seijeant  Cole- 
ridge wiU  be  the  new  Judge,  in  the  place  of 
the  late  Mr.  Justice  Taunton. 


CHANGB  OF  LAVCA8HIBB  A88IZBS. 

We  nnderstand  it  has  been  settled  that 
the  Judges  will  proceed  from  York  to  Li- 
verpool to  hold  the  next  Lancashire  assizes. 
An  Order  in  Council  will  be  issued  for  this 
purpose,  under  the  authority  of  3  &  4  W. 
4,0.71. 


LAW   PBOMOTIOKS. 

To  the  list  of  King's  Counsel  given  at  p* 
200,  (then  intended,  and  since  appointed) 
should  be  added  the  name  of  Mr.  H.  J. 
Shepherd,  Counsel  to  the  Admiralty  and 
Navy,  who,  having  been  called  to  the  bar  on 
the  3d  of  Feb.  1809,  will  rank  next  after 
Mr.  Burge,  and  before  Mr.  Skirrow. 

Mr.  Seijt.  Atcherley  has  been  appointed 
Attorney- General  of  Lancaster,  in  tie  place 
of  Sir  Frederick  Pollock. 


ANSWERS  TO  QUERIES. 


prAtticr. 

WRIT  or  EXECUTION. 


p.  209. 


1.  A  writ  of  execution  being  made  returna- 
ble "  immeAioXeiy  after  the  execution  hereof,'*  is 
in  force  until  executed,  however  long  the  pe- 
riod may  be,  although  it  might  be  for  several 
years  before  such  execution ;  but  if  it  be  sim- 
ply "  returnable  immediately ^''^  it  is  impossible, 
ID  my  opinion,  that  it  can  be  in  force  for  any 
great  length  of  time.  It  would,  1  think,  be  the 
same  as  uisuinq:  the  writ  on  one  day,  aud  mak- 
ing it  returnable  the  next;  and  the  words  *'  re- 
turnable immediately,'*  cannot  be  considered  to 
extend  to  any  leng^th  of  time.  But  suppose  that 
as  soon  as  the  shenflf  receives  the  writ,  he 
should  endeavour  to  execute  it,  and  whether 
executed  or  not,  he  is  to  return  it  "  immedi- 
ately."  T.  B. 

2,  A  writ  of  execution  "  returnable  ioa me- 
diately/' is  in  force  until  it  is  executed;  but  the 
sheriff  cannot  be  ruled  to  relorn  it,  until  the 
plaintiff  has  satisfied  himself  that  it  has  been 
executed.  E.  U. 


COMMON  PLEAS. — ^NEW  BULB  OF  25  NOV. 

P.  169. 

Upon  referring  to  this  rule,  it  will  appear  to 
have  reference  to  "  attorneys  already  admitted, 
not  having  entered  their  admiuions,  and  attor- 
neys hereafter  to  be  admitted."  As  there  are 
few  attorneys  who  are  alreadjr  admitted  without 
having  entered  their  admissions,  this  rule,  un- 
less amended,  will  have  very  little  effect ;  Why 
should  attorneys  pay  the  criers  of  the  Court, 
who  expect  a  gratuity  on  every  trial  ?  an  attor- 
ney recently  paid  on  passing  a  record  for  trial, 
a  fee  of  6s,  Sd*  for  arrears  of  termage  fees;  he 
has  since  thought,  that  many  attorneys  avoid 
the  Court  of  Common  Pleas  to  escape  this  per- 
sonal tax,  as  the  client  or  his  opponent  does 
not  repay  it.  T.  T.  T. 

Iaf0  of  Hatttrlarlr  antr  Cenant. 

UTENSILS    DISTRAINABLE.      P.    112. 

The  general  rule  is,  that  all  moveable  things, 
where  they  are  the  property  of  the  tenant,  or 
of  third  persons,  are  liable  to  be  distraiued.  An 
exception,  however,  b  taken  with  respect  to 
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iiopfemeato  of  trade,  where  they  are  in  actual 
use ;  and  even  if  not  in  use,  they  are  exempted 
so  long  uh  other  distrainable  things  remain  up- 
on the  premises.  So  that  the  question  in  this 
case  is,  whether  the  mangle  teai  in  actual  ute 
at  the  time  the  distress  was  made;  for  if  it  was 
in  use,  it  will  be  privileged  from  distress,  other- 
Mrise  not.  See  the  case  of  a  weaver's  loom, 
Gvrtou  V.  Faikner,  4  T.  R.,  and  of  a  stocking 
frame,  Simpson  v  Hartopp,  WiUtt,  512. 

Civis. 


lafo  of  9''0P(^ts  anlr  Canhf^onrtn^. 

MORTGAGEE.      TOL.  8,  P.  495. 

Your  Correspondent  X.  Y.,  by  his  answer  to 
tlie  query  p.  142,  does  not  seem  aware  of  Lord 
ikrduncke'i  decision  in  Patteriche  v.  Powlet,  2 
Atk.  383,  in  which  he  held,  that  a  tenant  for 
life,  without  impeachment  of  waste,  is  bound  to 
keep  the  houses  in  repair.  The  case  of  ff^ood 
▼.  Gannon,  Ambl.  396,  alluded  to  by  your  Cor- 
respondent, though  not  cited  in  the  above, 
must,  I  think,  be  considered  as  overruled  by  it ; 
so  that  there  would  seem  to  be  no  case  in 
which  a  tenant  for  life  is  not  l>ound  to  repair^ 
See  alio  Co.  latt.  h3  b.  &  55. 

Civis. 


COFTHOLOS.— DEBTS.      P.    143. 

The  only  question  is,  what  is  the  efVM*t  of  the 
Statute  3  &  4  W.  4,  c.  104,  as  regards  copy, 
holds.  By  that  Statute  it  is  enacted,  that  when 
any  person  thiili  tile  entitled  to  any  interest  in 
copyhold  or  customary  lands,  not  made  subject 
to  bis  debts,  they  should  be  assets  in  equity,  for 
the  payment  of  his  debts.  Now  this  clearly 
does  not  affect  copyholds,  till  o/ier  the  decease 
0/  the  owner.  The  law,  thererore,  in  other 
cases  continues  the  same  as  before  the  passing  of 
the  above  act.  It  is  evident,  then,  that  copyholds 
are  not  liable  to  be  extended  during  the  own- 
er's life,  see  Rex  v.  Lord  Hscount  Lisle,  Par- 
ker's Rep.  195.  Of  course,  after  the  death  of 
the  owner,  a  debt  due  to  the  crown  will  have 
priority,  under  the  Statute  3  &  4  W«  4,  c.  104. 

ClYiS. 


COVENANT  FOE  QUIET  BMJOytfXMT.      P.  176. 

Whether  C.  has  anj  defence,  depends  en- 
tirely on  the  form  of  the  covenant.  If  the 
covenant  be  against  all  the  world,  without  any 
restriction,  C,  I  submit,  would  have  no  defence 
on  the  ground  of  the  non-performanpe  of  the 
covenants  by  E.,  entered  into  by  him ;  such 
l^reach  might  form  the  ground  of  a  separate 
action.  If  it  be  only  agamst  the  acts  of  C.  and 
those  claiming  under  him,  then  the  title  ot  the 
lessor  A,,  beinff  paramount  to  that  of  C, 
^ottld  not  be  withm  the  covenant  of  C,  with 
^M  and,  consequently,  E.  could  maintain  no 

«tion.  Merrill  v. ,  4  Taunton,  329.   If  the 

covenant  be  qualified,  as  it  generally  is,  in  the 


following  terms,  vis : — he,  the  said  E.  poy^ 
ing,  performing',  /Uifilling,  and  keeping,  the 
rent^  covenants,  and  agreements,  on  his  part  and 
behalf  covenanted  to  be  paid,  performed,  fulfil- 
led^ and  kept, — the  said  C.  covenants  for  ouiet 
enjoyment ;  then,  I  think,  the  breach  oi  the 
covenants  by  E.,  would  form  a  good  ground  of 
defence  to  an  action  by  ^.,  as  E,  must  aver 
that  he  had  performed,  or  was  ready  to  per- 
form, or  was  prevented  by  the  defendant  C, 
from  performing  the  covenant  on  his  part  $  and 
then  the  defendant  C.  could  plead  non-per- 
formance by  the  plaintiff  E,,  in  bar. 

Spss. 


NEW  TRUSTEE.      P.  208. 

No  power  of  appointment  of  a  new  trustee 
being  contained  in  the  will,  A.  eannot,  nor  can 
the  survivor  appoint  a  new  trustee;  an  appli- 
cation must  be  noade  to  a  Court  of  Equity,  and 
such  ai^pUoation  must  be  by  bill.  Sir  £.  Sug- 
den's  Act«  (I  W.  4,  c.  60,)  under  which  appli- 
cation may  be  made  by  petition,  provides  only 
for  cases  where  the  trustee  is  an  infant;  luna- 
tic; out  of  the  jurisdiction  of  the  Court; 
where  it  is  uncertain  whether  he  be  alive; 
where  he  ia  dead,  and  it  is  uncertain  whether 
be  has  left  an  heir,  or  he  or  his  heir  refuses  to 
assign ;  in  the  case  of  an  executory  trust,  as 
trustee  for  sale.  The  4  &  5  W.  4,  c.  23,  pro- 
vides for  those  cases  where  the  trustee  dies 
without  an  heir.  The  case  where  a  trustee  is 
alive*  and  wishes  to  sub^ititute  another  in  his 
steady  or  appoint  a  eo-^truAtee,  is  not  provided 
for.  Spes. 


QUERIES. 


SractUt. 

INDORSEMENT  OF  CAPIAS. 

In  page  212  of  your  last  Number,  it  is 
stated,  that  *'  it  was  held  by  Taunton,  J.,  that 
the  sheriff  was  not  bound  to  execute  bailable 
process  in  which  the  place  of  abode  and  addi« 
tion  of  the  defendant  were  not  indorsed,"  &c. 
Is  it  considered  necessary  to  place  the  name 
and  addition  of  a  defendant  on  the  bask  ^the 
capias,  as  weii  as  in  the  body  F 

A  SUESCRIBBR. 


Common  laSD. 

POOR  RATES, — GAS  PIPES,  &C. 

Can  you  inform  me  where  I  can  ascertain 
the  principles  upon  which  gas  and  water-pipes 
are  assessed  to  the  relief  of  the  poor.         n 

LICENCE. — ^NOTICB. 

A,  applies  on  the  general  annual  licensing 
day,  to  the  justices  then  sitting,  for  a  license 
to  sell  wine  and  spirits,  under  the  9  G.  4,  c. 
61,  having  previously  complied  with  all  the 
requisites  of  that  statute  with  regard  to  notices. 
However,  on  making  the  application  on  that 
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day,  he  is,  through  iii^norance,  unprepared  to 
prove  his  notices;  the  justices  say,  "You 
must  go  away  now,  but  if  you  can  bring  evi- 
dence to  prove  your  notices  on  this  day  fort- 
night, we  will  near  your  case."  When  the 
case  came  on  to  be  heard  on  that  day  fortnight, 
it  was  objected,  by  the  opposing  party,  that  the 
justices  had  given  no  proper  notices  of  ad- 
journment, in  the  manner  prescribed  by  the 
dd  and  5th  sections  of  the  act,  and  conse- 
quently, the  general  annual  licensing  day  hav- 
ing gone  by,  they  had  no  power  to  grant  the 
license  at  all.  The  justices,  however,  over- 
ruled this  point,  and  proceeded  to  try  the  case 
on  its  ments.    Was  their  decision  good  ? 

M.T. 


I 


SURETr.— COSTS. 

A.  B.,  C.  />.,  and  E,  F.,  (the  two  latter  as 
sureties)  became  jointly  and  severally  bound  to 
G,  H,  in  a  common  bond  for  money  lent.  It 
being  found  necessary  to  put  the  bond  in  suit, 
an  action  was  brought  against  A,  B,,  (the  prin- 
cipal) only,  which  proceeded  to  verdict  and 
judgment,  there  being  a  vexatious  defence; 
but  however  proved  fruitless,  as  A,  B,  went  to 
prison^not  in  execution  of  the  judgment,  but 
at  another's  suit — and  took  the  benefit  of  the 
Insolvent  Debtors*  Act.  In  an  action  against 
the  sureties,  or  either  of  them,  can  G.  H-  re- 
cover the  costs  of  his  suit  against  A.  B. — (not 
exceeding,  together  with  principal,  interest, 
and  costs  of  the  suit  against  the  sureties,  the 
penalty  of  the  bond),— or  would  they  be  en- 
titled to  stay  proceedings,  on  payment  of  prin- 
cipal, interest,  and  the  last-mentioned  costs 
only  ?  J«  A.  M. 


l^tlo  Of  Sra^erts  anV  Con&esxncitis. 

REAL  PROPERTY. — JUDGMENT. 

In  the  case  of  freehold  land,  conveyed  to 
such  uses  as  the  purchaser  shall  appoint,  and 
in  the  mean  time  to  him  for  life,  with  limita^ 
tions  over  in  the  usual  mode  for  preventing 
dower,  does  a  judgment  against  the  purchaser 
attach  to  or  become  a  lien  on  such  land, — as  it 
would  do  if  conveyed  to  the  purchaser  in  fee : 
and  is  there  any  difference  whether  the  seisin 
be  carried  to  a  trustee  to  uses,  or  the  pur- 
chaser himself?  J.  A.  M. 


REAL  PROPERTY. — REMAINDER. — ISSUE. 

A  testator  devises  an  estate  to  trustees,  their 
heirs  and  assigns  for  ever,  subject  to  several 
life  annuities  charged  thereon  by  his  will,  to 
the  use  of  his  youngest  sou  A.  B.  and  his  as- 
signs for  life,  sans  waste ;  remainder  to  said 
trustees  and  their  heirs,  to  support  contingent 
remunders ;  remainder  "  to  the  use  of  the  chtld 


of  the  said^.  B.,  lawfully  to  be  begotten,  or  chil- 
dren, if  more  than  one,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  and  to  take 
as  tenants  in  common,  and  notas  joint-tenants, 
and  to  the  heirs  of  the  body  and  bodies  of  such 
child  or  children,  lawfully  issuing ;  and  for  de- 
fault of  such  child  or  children,  or,  in  case  there 
shall  be  any  such,  and  he,  she  or  th^'y  shall  all 
die  without  having  issue  of  his,  her,  or  their 
body  or  bodies" — remainders  over.  A.  B,  has 
five  children  by  his  present  wife,  and  it  is  not 
probable  that  the  will  have  any  more  ;  but  in 
the  event  of  her  death,  A.  B.  may  chauce  to 
marry  again,  and  have  a  second  family.  Two 
of  the  present  children  are  above  the  age  of 
twenty-one  years.  What  estates  have  the  tse 
children  of  A.  B.  now  in  ette,  and  in  what 
proportion  each;  and  what  assurance  caa^^. 
B»  and  the  two  children  who  we  sui  Juris  make 
to  a  purchaser  or  mortgagee  ? 

J.  A.  M. 


UxlD  of  lanHlotlr  an)r  EenanU 

LANDLORD  AND  TENANT. 

The  costs  of  a  distress  for  rent  not  exceed- 
ing 20/.,  being  limited  by  statute,  in  the  case  of 
a  fraudulent  removal  of  goods  to  prevent  a  dis- 
tress^ can  the  landlord  charge  ana  levy  (besides 
the  costs  allowed  as  above)  the  expenses  of  fol- 
lowing and  taking  such  goods  within  thirty  days, 
(which  are  generally  considerable,  by  reason  of 
the  pursuit,  and  necessary  employment  of  several 
persons,  &c.)  and  can  he,  in  any  caae,  although 
the  rent  due  exceed  20L,  charge  and  levy  such 
last-mentioned  expenses,  whatever  be  the  ac- 
tual and  reasonable  amount,  according  to  the 
attendant  circumstances  ? 

J.A.M. 


THE  EDITOR'S  LETTER  BOX. 


The  information  for  the  Obituary^  should  be 
sent  on  or  before  Tuesday  next. 

The  names  of  the  Gentlemen  who  have  been 
recently  appointed  Perpetual  Commisnuners, 
should  be  forwarded  immediately,  in  order  to 
be  inserted  in  the  Supplement  of  this  month. 

The  Queries  and  Answers  of  W.  T. ;  "A 
Constant  Reader:"  and  J.  0.,  have  (>een  re- 
ceived. 

The  papers  on  Executory  or  Contingent 
Devises,  the  Six  Clerks*  Office,  and  on  the  Per- 
sonal Service  of  Writs,  will  be  considered. 


IRht  Segal  0hwv\}tv^ 
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••  Qnod  mftgis  ad  no« 

Potinet,  et  neicire  malom  est,  agiUmus. 


HORAT. 


LAWYERS  IN  PARLUMENT. 


Wb  are  now  able  to  present  our  readers 
with  a  pretty  complete  list  as  well  of  the 
actual  members  of  the  profession,  as  those 
who  haTe  recently  belonged  to  us,  who 
have  been  returned  to  P&rliament,  and  the 
places  which  they  represent.  It  will  be 
seen  that  the  present  Fftrliament  will  by  no 
means  be,  in  the  words  of  Lord  Coke, 
"  forUtmentrnm  indoctum  whereat  no  good 
law  was  ever  made." 


Abercrombie,     Right 

Hon.  J. 
Afj&onhy,  H.  A. 
Beckett,  lUght  Hon. 

SirJ.    .        .        - 
Bnllcr,  C.  -        - 

Campbell,  Sir  J.       - 
Carter,  J.  B.     - 

EwBTt,  W.  -  . 

FeigunoD,  Right  Hon. 

R.C.     -       .       . 
FoDelt,    Sir  W.  W., 

Solicitor  General  - 
RwhfieW,J.W. 
Goulbum,  Seijt. 
Grey,  Sir  G.  - 
Har7cy,D.W.  - 
Jerfift,  J. 

KeBy.F.  .        .        . 
Kennedy,  J. 

NO.  CCL. 


Edinburgh. 
Gockermottth. 

Leeds. 

Lifikeard. 

Edinburgh. 

Portsmouth. 

Liverpool. 

Kirkcudbright.* 

Exeter. 

Penryn. 

Leicester. 

OevoDport. 

South  wark. 

Chester. 

Ipswich. 

Tiverton. 


Lefroy,  Seijt.  • 
Lennard,  T.  B.  - 
Lushington,  Dr. 
Lynch,  A.  H.  - 
Maclean,  D.  -  - 
NichoU,  Dr.  -  - 
Neeld.  J.  -       - 

CConnelUD.  - 
Pemberton,  T.  - 
Pepy8,SirC.C.,M.R. 
Pollock.  Sir  P.,  Attor- 

ney  General  - 
Poulter,  J.        -       - 
Praed,  J.  M.     -       - 
Pryme^  R.         •       - 
Rice,  Right  Hon.  T.S. 
Roebuck,  J.  A.  - 
Rolfe,R.M.      -       . 
Scarlett,  Hon.  R.  C.  - 
Shaw,  P.,  Right  Hon. 
Shiel,  R.  L.       .       - 
Strutt,  E.- 
Sutton, Rt.  Hon.  Sir 

CM.   -       -       - 
Talfourd,Serjt.- 
Tancred,  H.  W. 
Tooke,  W, 

Twi8s,H..       .       - 
Vimcr8,C.P.    - 
wade,  Seijt.     -       • 
Wilks,  J.  .       -       • 


Dublin  University. 
Maldon. 
Tower  Hamlets. 
Galway  Town. 
Oxford  Town, 
Cardiff. 
Chippenham. 
Dublin  City. 
Ripon. 
Maldon. 

Huntingdon. 

Shaftesbury. 

Yarmouth. 

Cambridge. 

Cambridge  Town. 

Bath. 

Penryn. 

Norwich. 

Dublin  University. 

Tippcrary  County. 

Derby. 

Cambridge  Univerrity. 

Reading. 

Banbury. 

Truro. 

Bridport. 

Wolverhampton. 

Newark. 

Boston. 
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ON  DIRECTIONS  TO  EXECUTORS 
FOR  THE  PAYMENT  OF  DEBTS. 


As  a  general  rule,  in  the  construction  of 
devises  for  the  payment  of  debts,  it  is  now 
settled,  that  when  a  testator  introduces  into 
the  commencement  of  his  will  a  direction 
that  his  debts  shall  be  paid,  or  words  of  a 
similar  import,  this  amounts  to  a  charge  of 
his  debts  on  his  real  estate.  To  this  rule 
there  are,  however,  some  exceptions,  one 
of  which  we  now  propose  to  consider.  It 
is  this :  that  when  a  testator  directs  that  his 
debts  shall  be  paid  by  his  executors  herein- 
after named,  and  then  proceeds  to  devise 
his  real  and  personal  estate,  it  is  to  be  pre- 
sumed that  the  payment  of  his  debts  is  to 
be  exclusively  made  out  of  the  funds  which 
by  law  ccune  into  the  hands  of  the  execu- 
tors, and  not  out  of  the  real  estate.  This 
principle  was  first  recognized  by  Lord 
Thurlow,  in  the  case  oiBrydges  v.  Landen,* 
and  has  been  followed  by  several  other 
Judges. 

Tlius  where  a  testetor  directed  ^;i  the 
first  place  that  all  his  just  debts  an^  funeral 
expenses  should  be  paid  and  discharged,  as 
soon  as  conveniently  might  be  after  his  de-  ] 
cease,  by  his  executrix  and  executors  thereili-  j 
after  named,  and  then  disposed  of  his  .real 
estate;  and  after  other  devises,  gave  his 
wife  an  estate  for  life,  in  part  of  the  real 
estate,  and  appointed  his  wife  and  two 
other  persons  (who  took  no  interest  in 
the  real  estate)  executrix  and  executors; 
Lord  Alvaniey,  M.  R.,  held  thkt  it  was 
quite  clear  that  this  was  not  a  dbieurge  upon 
tiie  real  estate  of  the  testator.** 

So  where  ^  a  testator  first  directed  that  all 
his  just  debts  and  funeral  expenses  should  be 
satisfied  and  paid  by  his  executors  therein 
named,  as  soon  after  his  decease  as  might 
be,  and  then  gave  certain  leasehold  pre- 
mises to  his  ^e,  and  afterwards  devised 
a  freehold  estate  to  his  son  W.  D.,  and 
appointed  W.  R.  and  PF.  C  executors,  it 
was  held  by  Sir  W.  Grant,  M,  ft.,  that  tfee 
real  estate  was  not  charged,  as  no  real 
estate  passed  to  the  executors  directed  to 
pay  the  debts. 

In  the  case  of  JVillan  v,  Lancaster,^  a 
will  began  as  foUows :  "  In  t)ie  ^rs^  place 
I  will  that  all  j;ay  debts  and  fuinefal  ex- 
penses be  paid  by  my  executors  hereihafter 

•  Cited  3  Yes.  550,  and  2  Jarm.  Dev.  654. 
^  Keelinff  v.  Brotan,  6  Yea.  359. 
c  Powell  V.  Robins,  7  Ves.  209  j   and  see 
frUliams  V.  Chitty,  3  Yea  545.       ' 
d  3  Ru88.  108. 


named.  Then  I  give  and  bequeath  unto 
my  eldest  son  R.W.  my  estate  at  Shap,  on 
condition  that  he  make  up  the  deficiency  in 
the  payment  of  the  two  legacies  which  I 
have  left  to  my  son  and  daughter:"  and 
Sir  John  Copley,  M.  R.,  held  that  the  estate 
at  Shap  was  not  charged  with  the  payment 
of  the  debts. 

The  same  rule,  d  fortiori,  applies  to  the 
payment  of  legacies.  Thus  where  a  testa- 
trix directed  her  legacies  to  be  paid  by  her 
executor,  to  whom  she  afterwards  gave  aU 
her  real  estate  and  the  residue  of  her  per- 
sonal estate,  after  payment  of  her  debts  and 
funeral  expenses.  Sir  John  Leach,  V.  C, 
held  that  the  legacies  were  not  charged  on 
the  real  estate.^ 

The  case  of  Clifford  v.  Lewis,^  which  was 
decided  by  Sir  John  Leach,  Y.  C,  has  some 
time  been  considered  as  contrary  to  the 
doctrine  on  which  all  these  cases  were  de- 
cided ;  but  in  that  case  the  words  were,  "  I 
will  and  direct  that  my  just  debts,  funeral 
and  testamentary  expenses,  be  paid  and 
satisfied,*'  without  any  reference  to  execn- 
tois ;  and  all  doubt  as  to  the  opinions  of  this 
learned  Judge  on  the  point  has  been  set  at 
rest  by  the  case  of  Warren  v.  Dtsvies,^ 
which  has  been  recently  reported,  and 
which  is  as  follows,— in  which  it  will  be 
seen  that  Sir  John  Leach,  then  Master  of 
the  Rolls,  decided  in  accordance  with  the 
principles  we  have  endeavoured  to  enforce. 

Richard  Davies  began  his  will  in  the  fol- 
lowing words :  "  First,  I  will  and  direct  that 
all  just  debts,  legacies,  funeral  expenses, 
and  testamentary  charges,  shall  be  paid  by 
my  executors  hereinafter  named/*  He 
then  gave  his  real  estates  injthe  pfod^hes  of 
Whittington  and  St.  Martin's,  and  also  aH 
his  money,  farming  stock,  household  fund 
ture,  and  efifects,  to  his  wife  for  Ii£e,  and 
atter  her  decease  he  directed  the  whole 
of  his  property  on  ffton  Rhyme  to  be  sold, 
as  his  executors  thereinafter  named  should 
direct,  and  he  devised  certain  of  hia  mes- 
suages and  lands  in  Whittington  aforesaid, 
to  his  son  Thomas  Davies  in  fee.  After 
making  divers  pecuniary  bequests  to  his 
other  children,  the  testator  gave  the  residue 
of  his  estate  and  efifects,  both  real  and  per- 
sonal, to  his  said  son  Thomas  Davie^.  The 
executors  named  in  the  will  were  the  testa« 
tor*s  son  Thomas  Duvies,  and  Roger  Ward 
Davies,  both  of  whom  proved  the  wifl. 
John  Davies  was  the  eldest  son  and  heh  at 


•  Parker  v.  Fearniey,  2  Sim.  &  Stu.  592. 
i  6  Madd.  31. 
t  2  Myl.  &  K.  49. 
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law  of  the  testator.  Both  the  ex^utors 
attated  the  execution  of  the  will,  azid  the 
devise  of  the  real  estate  to  Thomas  Davies 
bdng  theiefoEe  void  under  the  25  G.  2,  c. 
S,  and  the  estate  having  descended  on  John 
Davies  the  heir  at  law«  the  question  in  the 
canse  was,  whether  the  estate,  which  the 
will  purported  to  devise  to  Thomas  Davies, 
was  or  was  not  charged  with  the  payment 
of  debt3  and  legacies,  by  the  effect  of  the 
fint  words  of  the  will.  The  Master  of  the 
RfMs  said,  where  a  testator  directs  his 
debts  and  legacies  to  be  paid  by  his  execu- 
tors after  named,  all  property  given  to  the 
persons  who  are  named  executors  jointly, 
will  be  charged  with  the  payment  6f  debts 
Slid  legacies.  The  devised  estate  in  ques- 
tion is  not  given  to  the  executors  jointly; 
it  is  specially  devised  to  Thomas  Davies, 
who  happens  to  be  one  of  the  executors, 
but  it  is  not  for  that  reason  to  be  considered 
as  given  to  the  executors,  and  charged  with 
the  payment  of  debts  and  legacies  within 
the  intention  of  the  testator.  2  M.  &  K. 
49. 

But  it  is  to  be  noticed,  that  when,  after 
a  direction  to  executors  to  pay  debts  and 
legacies*  any  property  is  devised  or  be- 
queathed to  them  alone,  then  the  property 
devised  or  bequeathed  will  be  charged  witji 
the  payinent  of  the  debts  and  legacies.  This 
was  decided  by  Sir  J.  Copley,  M.  R ,  in 
Hemffliy.  Whitaker,^  on  a  review  of  all  the 
authorities,  the  learned  Judge  observing, 
'*  When  the  testator  in  his  wiU  directs  that 
all  his  just  debts  and  funeral  expenses  be 
^y  paid  by  his  executor  thereinafter  men- 
tioned, it  must  be  intended  that  he  had 
then  lolly  determined  who  that  executor 
should  be,  and  the  wUl  is  to  be  construed 
as  if  he  had  said,  '  I  direct  that  my  just 
debts  and  funeral  expenses  be  fiiUy  paid  and 
satisfied  by  my  nephew  W.  W.,  whom  I 
hereinafter  name  my  executor.'  In  such 
C9se  the  obligation  to  pay  his  debts  and 
Ameral  expenses  would  be  a  condition  im 
posed  upon  the  nejAew  TF.  W.,  to  be  satis 
ficd  as  iiEu:  as  all  the  property  which  he 
devised  under  the  will  would  extend,  whe- 
ther personal  or  real.  This  principle  will 
recondle  a)l  the  authorities,  and  will  be  of 
nady  application  in  future  cases."  But  see 
Parker  v.  Feamley,  stated  p.  268. 
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To  the  Editor  o/ the  Legal  Ohterver, 

PERSONAL  SBRVICB  OF  WRITS. 

Sir, 

On  reading  the  decisions,  reported  in  the 
Legal  Observer,  as  to  the  writ  of  distringas, 
the  unwillingness  on  the  part  of  the  Judges 
to  grant  it  is  evident  to  the  most  cursory 
reader,  and,  with  due  submission  to  such 
high  authority,  it  appears  to  me  with  very 
inadequate  reason. 

Any  one  acquainted  with  the  practice  of 
an  office  is  aware  that  in  a  vast  number  of 
cases  the  defendant  keeps  out  of  the  way  to 
avoid  being  served;  and  that  whether  he 
does  so  or  not,  it  is  certain  that  in  ninety- 
nine  instances  out  of  every  hundred  he  will 
receive  any  notice  left  for  him  at  his  house. 

Now  considering  the  hundredth  case, 
(by  the  bye  a  very  hberal  computation,)  ana 
the  small  charge  an  attorney  must  be  con- 
tent with  for  the  copy  and  service  of  the 
writ^  Ss,  being  all  that  is  allowed  for  what-' 
ever  number  of  times  he  may  call,  and 
though  at  a  distance  of  the  whole  extent  of 
the  metropolis,  I  think  that  personal  service 
of  the  writ  of  summons  ought  not  to  be  rcr 
quired,  and  that  certiunly  the  trifling  bene- 
fit derived  from  the  writ  of  distringas  ou^ 
not  to  be  abridged. 

As  this  is  a  question  which-  affects  the 
whole  profession  in  a  material  degree,  your 
giving  publicity  to  something  on  the  sub- 
ject, in  your  ably  conducted  work,  will 
oblige 

THrPA. 


ABSTRACTS  ofRECENTSTATUTES. 

A  knowledge  of  the  sevend  acts  of  the  last 
session,  relative  to  taxes,  may  be  occasionally 
useful  to  thp  practitioner ;  and  we  therefore 
briefly  state  the  purport  of  the  three  principal 
statutes.  The  House  Duty  Repeal  Act  we  gave 
in  vol.  viii.  p.  182. 

ASSESSED   XAXBB  COMPOSITION. 

4&6W.4,c.  64. 

This  18  intituled  "  An  Act  to  continue  for 
five  years,  from  the  5th  day  of  April,  1835, 
and  to  amend  the  acts  for  authorising  a  Com- 
position  for  Assessed  Taxes."  [Passed  13 
August,  1834.] 

The  preamble  recites.  That  under  several 
acts  divers  persons  have  comppanded  for  their 
assessed  taxes  for  a  certain  term,  and  their 
S2 
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contracts  of  composition  have  been  from  time 
to  time  renewed  or  continued  for  a  further 
term,  and  such  contracts  will  expire  on  the  5th 
day  of  April,  1835;  and,  that  it  is  expedient 
to  relieve  such  persons  who  have  so  com- 
pounded,  as  well  as  others  who  may  be  willing 
to  compound,  under  the  provisions  of  this  act, 
from  an  annual  assessment,  for  a  further  term. 
The  following  is  the  substance  of  the  enact- 
ments : — 

1.  Assessments  for  the  year,  ending  5th 
April,  1835,  to  remain  to  the  same  amount,  if 
compounded  for  under  this  act,  for  the  term  of 
five  years. 

2.  Compositions  under  former  acts  may  be 
renewed. 

3.  How  contracts  of  composition  are  to  be 
made. 

4.  Enumeration  of  articles  to  be  compounded 
for  under  this  act. 

5.  Persons  assessed  for  the  year,  ending 
5th  April,  1835,  may  compound  on  the  amount 
assessed  in  that  year,  paying  an  additional  duty 
of  5/.  per  cent. 

6.  Exception  as  to  taxes  in  respect  of  arti- 
cles kept  for  trade,  &c. 

7-  Persons  who  have  compounded  for  win- 
dow tax  for  the  year,  ending  5th  April,  1835, 
and  persons  not  then  liable  to  that  tax,  may 
open  additional  windows  free  of  duty.  Proviso 
as  to  additions  to  houses. 

8.  Compounders  on  the  other  assessed 
taxes  may  renew  the  same  on  the  amount 
charged  thereby,  together  with  a  further  duty 
of  5/.  per  cent. 

9.  Persons  desirous  of  continuing  their  for- 
mer compositions  to  deliver  their  contract  or 
copy,  witn  notice,  before  the  5th  April,  1835, 
in  England,  and  before  Whitsunday,  1835,  in 
Scotland. 

10.  Persons  having  compounded  and  reduced 
their  establishments,  may  compound,  tie  novo, 
on  the  assessment  of  1835,  on  giving  notice 
within  three  months,  and  annexing  thereto  a 
return  of  articles  charj^eable. 

11.  Persons  who,  smce  compounding,  have 
increased  their  establishments  to  double  the 
amount  compounded  for,  or  who  have  com 
pounded  on  too  small  an  amount  of  duty,  may 
enter  into  compositions  de  ntwo, 

12.  Persons  who  have  compounded  under 
former  acts,  giving  notice  of  reduction  in  their 
establishment,  to  enter  into  new  composition. 

13.  Persons  beginning  to  keep  or  increase 
an  establishment  in  1834,  may  compound  on 
the  assessment  of  the  succeeding  year. 

14.  Renewed  composition  not  to  extend  to 
articles  of  a  different  description  than  autho- 
rised by  former  composition. 

15.  Compounders  having  removed  to  ano- 
ther division  of  commissioners,  may  compound 
therein. 

16.  Compounders  entitled  to  the  like  privi- 
leges of  increasing  establishments,  &c.,  as 
under  former  acts.    Exceptions. 

17.  As  to  persons  assessed,  or  who  have  com- 
pounded under  former  acts,  in  places  where 
they  are  not  entitled  to  compound  under  tliis 
act. 


18.  Compounders  not  liable  to  penalty  of 
assessed  tax  acts,  except  penalty  fur  conceal' 
ment  to  evade  assessment  of  duty. 

19.  Persons  occupying  houses,  or  keepioj^ 
articles  compounded  for  by  other  persons,  or 
set  up  by  other  persons  under  colour  of  the 
composition,  to  be  liable  to  the  duty.  Intent 
to  defraud,  treble  the  amount  of  duty. 

20.  Persons  procuring  a  contnict  to  be  en- 
tered into  to  a  less  amount  than  ought  to  be 
included,  the  contract  to  be  void,  and  the 
offender  to  forfeit  50/. 

21.  Persons  having  dimiuished  their  estab- 
lishment  during  their  residence  out  of  Great 
Britain,  not  entitled  to  compound. 

22.  In  cases  of  sickness,  persons  may  si^ 
their  contracts  in  the  presence  of  the  collector. 

23.  Compositions  with  persons  afterwards 
succeeding  to  estates,  and  keeping  larf^er 
establishments,  to  cease,  with  power  to  com- 
pound on  the  assessment. 

24.  Commissioners  and  other  officers  acting 
under  the  former  composition  acts,  to  act  in 
like  manner  in  the  execution  of  this  act. 

25.  Provisions  of  former  acts  to  remain  in 
force. 

26.  Limitation  of  time  for  executinff  the 
powers  of  the  former  acts  extended  to  this  act 

27.  Persons  intending  to  compound  to  gire 
notice  thereof,  together  with  a  statement  of  the 
articles  of  composition. 

28.  Errors  or  mistakes  in  compositions  may 
be  amended. 

29.  The  monies  arising  by  compositions  to 
be  paid  into  the  consolidated  fund. 

30.  Construction  of  words. 

31.  Schedule  annexed  to  be  deemed  part  of 
act. 


LAND-TAX  AMBNDMENT. 

4&5W.4,  C.60. 

This  is  intituled,  **  An  Act  to  amend  the 
Laws  relatmg  to  the  Land  and  Assessed  Taxes, 
and  to  consolidate  the  Boards  of  Stamps  and 
Taxes."    IFajmd  13  August,  1834.] 

The  preamble  recites.  That  for  the  more 
convenient  execution  of  the  acts  relating  to 
the  land  tax,  it  is  expedient  to  authorise  the 
commissioners  acting  in  the  execution  of  the 
acts  for  any  county,  shire,  or  riding,  to  alter 
the  jurisdiction  of  such  parishes,  tithingSt 
townships,  hamlets,  or  places,  by  transferring 
any  one  or  more  thereof  from  one  dlrision  to 
another  of  the  same  county,  or  by  creating 
thereout  any  new  dirision  or  divisions,  for  the 
purposes  of  the  act,  as  occa^on  shall  require. 

Tne  following  is  the  substance  of  the  enact- 
ments : — ; 

1.  Commissioners  empowered  to  transfer 
jurisdictions  from  one  hundred  or  dirisioa  to 
another,  or  to  create  new  divisions. 

2.  AsHcssments  of  certain  lands  in  the  pwjw 
in  which  they  have  usuaJly  been  assessed,  o^ 
clared  valid. 

3.  Certain  provisions  of  the  acts  recited  are 
repealed,  viz.— 2  W.  4,  c  45,  s,  22;  IB  (*.  A 
c.  18;  and20G.  3,c.l7. 
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4.  So  much  of  54  O.  3^  c.  123,  as  recited,  is 
repenled. 

6.  Certificate  of  land-tax  commissioDers  iu 
lieu  of  duplicate*  mentioned  in  the  last  recited 
icl. 

6.  District  commissioners,  with  the  appro- 
Intioa  of  the  Treasury,  may  remunerate  asses- 
son  for  making  their  assessments,  out  of  their 
surplus  land-tax. — 6G.  4,  c.  32. 

7.  Rules  and  rejfulations  contained  in  48  G. 
3,  c.  141,  and  3  G.  4,  c.  88,  to  extend  and 
apply  to  the  land-tax. 

8.  The  boards  of  commissioners  of  stamps 
lod  commissioners  for  the  affairs  of  taxes  to 
be  one  consolidated  board  of  commissioners  of 
stamps  and  taxes. 

9.  Powers  and  authorities  vested  in  the  com- 
missioners of  stamps  and  commissioners  for  the 
affairs  of  taxes,  respectively  to  be  exercised  by 
the  commissioners  of  stamps  and  taxes. 

10.  All  commissioners  and  appointments  of 
officers  under  the  commissioners  of  stamps 
aiul  the  commissioners  for  the  affairs  of  taxes, ^ 
to  remain  in  force. 

11.  Bonds  and  securities  to  remain  in  force, 
and  to  extend  to  the  duties  under  the  care  of 
tlie  commissioners  of  stamps  and  taxes. 

12.  Gommidsioners  of  the  Treasury  may  ap- 
poiot  distributors  of  stamps  to  be  also  receivers 
of  the  land  and  assessed  taxes. 

13.  Receivers  appointed  under  this  act  to 
give  security. 

11  Powers  and  provisions  of  former  acts  to 
be  applied  to  andT  executed  by  the  receiver 
appointed  under  this  act. 

15.  Bonds,  commissioners,  &c.,  under  this 
set  to  be  free  from  stamp  duty  and  fees. 

A88BS8BO   TAXES   RELIEF   BILL. 

4&6W.4,c.  73. 

This  is  intituled  "  An  Act  to  grant  Relief 
from  the  Duties  of  Assessed  Taxes,  in  certain 
cates."    [Passed  14  Augrust.  1834.] 

The  following  is  the  substance  of  the  enact- 
meats : — 

1.  Exemptions  granted  on  assessments  made 
after  5th  April,  1834. 

2.  Farm  houses  belonging  to  farmers  under 
200/.  a  year,  exempted  from  the  duties  on 
windows. 

3.  Exemption  iu  respect  of  male  servants 
wider  eighteen  years  of  age. 

4.  Roman  Catholic  Qergymen  exempted 
from  the  additional  duties  granted  in  respect 
of  bachelor's  servants. 

5.  Clergymen  and  Dissenting  Ministers, 
^ose  incomes  are  under  120/.  a  year,  ex- 
^pted  from  the  duty  on  one  riding  horse. 

6-  Repeal  of  the  exemption  granted  by  H 
G.  4,  and  1  W.  4,  c.  36,  to  occupiers  of  mrms 
under  200/.  a  year,  for  the  duty  on  one  horse 
occasioDttlly  used  for  riding.  Exemption 
granted  in  lieu  thereof  of  the  occupiers  of  farms 
uoder500/.  a^ear. 

7.  ExemptKm  In  respect  of  husbandry 
horses  and  mules  occasionally  used  for  other 
purposes  of  draught,  or  let  to  draw  for  hire. 

B.  Licensed  post-masters  allowed  to  use' 


their  post-horses  in  husbandry,  and  In  drawing 
manure,  fodder,  &c.,  without  being  liable  to 
duty. 

9.  Exemption  in  respect  of  horses  rode  by 
bailiffs,  shepherds,  and  nerdsmen. 

10.  Exemption  in  respect  of  dogs  kept  for 
the  care  of  sneep. 

1 1 .  Exemptions  to  be  claimed  in  the  man- 
ner directed  by  43  O.  3,  c.  161 ,  s.  36. 

12.  Servants,  horses,  and  dogs,  wholly  ex« 
empted  from  duty,  not  to  be  reckoned  for  the 
puq>ose  of  assessing  the  progressive  duties  in 
respect  of  o&er  servants,  &c.,  kept  by  the 
same  person. 


PRACTICAL  POINTS 

OF  GENERAL  INTEREST. 

No.  LXXIII. 


ASSIGNMENT  BT  INSOLVENT  DEBTOR. 

The  following  case  decides  a  new  point  In 
HerOert  v.  ff^ilcM,  6  Blng.  203,  It  was  decided, 
that  a  voluntary  payment  by  an  Insolvent  to  a 
creditor,  within  three  months  of  the  imprison- 
ment, was  fraudulent,  within  s.  32  of  7  G.  4,  c. 
57 ;  and  in  Sharpe  v.  Thmnas,  6  Blng.  416, 
that  a  warrant  of  attorney,  given  by  one  who 
intends  to  take  advantage  of  that  act,  is  a 
charge  on  lands  under  the  same  section. 

In  the  case  we  refer  to,  the  Insolvent  went 
to  prison  on  the  13th  of  April ;  sold  his  fixtures 
Ini  question  to  the  defendant  on  the  14th;  on 
the  18th  his  estate  and  effects  were  assigned  to 
the  provisional  assignee,  and  in  the  foUowing 
October  to  the  plaintiff,  as  permanent  assignee. 
If  the  property  in  the  fixtures  in  question,  par- 
sed to  them  by  relation,  from  the  1 3th  April, 
the  first  day  or  the  Insolvent's  Imprisonment, 
the  defendant  on  the  I4th  purchased,  not  the 
goods  of  Barnard,  but  the  goods  of  the  plain- 
tiffs. The  eleventh  section  directs  a  convey- 
ance in  the  following  words: — ^"That  such 
prisoner  shall,  at  the  time  of  subscribing  the 
said  petition,  duly  execute  a  conveyance  and 
assignment  to  the  provisional  assignee  of  the 
said  Court,  in  such  form  as  is  to  this  Act  an- 
nexed, of  all  the  estate,  right,  title,  Interest, 
and  trust  of  such  prisoner.  In  and  to  all  the 
real  and  personal  estate  and  effects  of  such 
prisoner;  which  oonvevance  and  assignment 
so  executed  as  aforesalcf,  shall  vest  all  the  real 
and  personal  estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all  such 
debts  as  aforesaid  under  the  said  provisional 
assignee." 

'*  If  the  whole,"  said  rtndal,  C.  J.,  "  had 
turned  on  this  section,  there  is  nothing  in  it  to 
shew  that  the  conveyance  is  to  be  more  opera- 
tive than  any  conveyance  between  ordmary 
parties.  Unless,  therefore,  some  other  clause 
shew  an  Intention  on  the  part  of  the  legisla- 
ture,  that  ihe  conveyance  should  have  a  rela- 
tion back.  It  passes  no  more  than  the  Insolvent 
passed  at  Uie  time.  It  is  said,  that  the  use  of 
the  word  prisoner,  imolies  that  the  assignment 
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should  ptes  Whatever  he  possessed  at  the  time 
he  became  a  prisoner;  but  the  word  prisoner 
is  used  only  to  identify  the  person,  ana  not  to 
^ve  a  retrospective  effect  to  his  acts.  It  is 
said,  that  under  the  63d  section  of  the  Bank- 
rupt Act»  by  which  the  commissioners  are 
authorized  to  assign  *'  aU  the  present  and  fu- 
ture personal  estate  of  such  creditor,"  every 
thin^i^  passes  which  the  bankrtipt  possessed  from 
the  time  of  the  act  of  bankruptcy,  provided  it 
were  not  more  than  two  months  before  the 
commission ;  and  that  n  portion — all  that  the 
insolvent  possessed  at  the  time  of  the  imprison- 
ment, ought  to  pass  to  his  assignees  by  virtue 
of  the  corresponding  section  of  the  Insolvent 
Debtors'  Act,  which  is  not  qualified  even  by  the 
word  present.  However,  the  relation  to  the 
act  of  bankruptcy,  in  the  conveyance  of  a 
bankrupt's  effects^  does  not  depend  on  sec.  63 
of  6  G.  4,  c.  16,  but  on  an  earlier  and  more 
powerful  sec,  (the  12th,)  by  which  it  is  enact- 
ed, that  'the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing 
against  any  trader  having  committed  any  act  of 
bankruptcy,  by  any  creditor  or  creditors  of 
such  trader,  by  commission  under  the  great 
seal,  to  appoint  such  persons  a^  to  hitn  shall 
seem  fit,  who  shall,  by  virtue  of  this  act  and  of 
such  commission,  have  full  power,  and  au- 
thority to  take  such  order  and  direction  with 
the  body  of  such  bankrupt,  as  hereinafter  men- 
tioned, as  also  with  all  his  lands,  tenements, 
and  hereditaments,  which  he  shall  have  in  his 
own  right  before  he  became  bankrupt,  and 
with  all  his  monej,  fees,  offices,  annuities, 
gbods,  chatieh,  ware^,  merchandize,  and  debts, 
wheresoever  they  may  be  found  or  known,  or 
to  make  sale  thereof  in  manner  hereinafter 
mentioned.'  The  63d  section,  therefore,  can 
have  no  other  effect,  than  to  enable  the  assig- 
nees to  exert  the  saYne  retrospective  power, 
which  the  Chancellor  is  authorized  by  sec.  Y2 
to  confer  on  the  commissioners ;  but  no  such 
power  is  conferred  by  sec.  1 1  of  the  Insolvent 
Debtors'  Act.  It  i^  there  said,  thftt  bv  the  16th 
section  of  t^e  hUsolvent  Act,  '  it  shall  and  may 
be  lawful  for  the  provisional  assignee  of  the 
said  Court,  to  take  possession  himself,  or  by 
means  of  a  messenger  6f  the  said'  Court,  or 
other  person  or  persoiks  appointed  by  him,  of 
all  the  real  and  persontd  estate  and  effects  of 
every  such  prisoner  as  shall  subscribe  such 
petition,  and  execute  such  conveyance  and  as- 
signment as  aforesaid:  and  that  it  shall  be 
lawful  for  the  said  provisional  assignee  to  sue 
in  his  own  name,  if  the  said  Court  shall  so  or- 
der, for  the  recovering,  obtiuning,  and  en- 
forcing of  any  estate,  debts,  effects,  or  rights, 
of  any  euch  prisoner.'  That,  however,  does 
not  carry  the  point  any  ftirther  than  the  11th 
sectiod. 

*'  But  it  is  said,  that  if  we  fail  to  adopt  the 
construction  put  on  the  act  by  the  plaintiff^, 
we  shall  occasion  a  manifest  inconsistency  be- 
tween the  30th  and  32d  sections,  inasmuch  as 
under  the  30th  section,  the  assignees  would  be 
entitled  to  property  of  third  persons,  of  which 
the  insolvent  might  have  the  apparent  owner- 
ship at  any  time  during  his  imprisonment. 


while  thejf  would  not  be  entitled  to  property  ef 
his  own,  if  he  made  away  with  it  at  any  time 
before  the  date  of  the  assignment.  In  answer 
to  this,  it  is  sufficient  to  observe,  that  the 
words  of  sec.  30  are,  '  that  if  any  person  who 
shall  petition  the  said  Court  for  his  or  her  dis- 
charge from  imprisonment  under  this  act,  shall, 
at  the  time  of  his  or  her  arrest,  or  other  com- 
mencement of  such  imprisonment,  by  the  con- 
sent and  permission  of  the  true  owner  thereof, 
have  in  his  or  her  possession,  order,  o^  dispo- 
sition, anv  goods  or  chattels,  whereof  he  or 
she  had  taken  upon  him  or  her  the  sale,  altera- 
tion, or  disposition,  as  owner,  the  same  shall 
be  deemed  to  be  the  property  of  such  prisoner 
so  petitioning,*  so  as  to  become  vested  in  the 
provisional  assignee  of  the  said  Court,  by  the 
conveyance  and  assignment  executed  in  pursu- 
ance of  this  act ;'  thereby  expressly  referring 
to  the  commencement  of  the  imprisonment. 
We  then  come  to  sec.  32;  this  enactment 
would  have  been  superfluous,  if,  according  to 
the  construction  contended  for  by  the  plaintiffs, 
the  property  were  vested  in  the  assignees  re- 
trospectively from  the  first  day  ef  the  imprison- 
ment, and  mav,  therefore,  be  considered  as  a 
legislative  declaration,  that  it  was  not  intended 
the  property  should  vest  I  think,  therefore, 
that  unaer  the  Insolvent  Debtors'  Act,  there  is 
not  that  relation  to  the  first  day  of  the  insol- 
vent's imprisonment,  that  there  is  under  the 
Bankrupt  Act,  to  the  act  of  bankruptcy.  It 
follows,  that  the  sale  to  the  defendant  was  not 
a  sale  h^  the  agent  of  the  assignees,  6nt  a  sale 
by  the  insolvent,  against  which  the  defendant 
Is  entitled  to  set  off  whatever  may  be  due  to 
him  from  the  insolvent;  and  consequeatly, 
this  rule  must  be  discharged." 
Sims  V.  Simpson,  I  Bing.  306. 


GRIEVANCES  OF  THE  PROFESSION. 


THE   BIX  clerks'   OFFICE. 

To  the  Editor  of  the  Legai  Observer. 
Sir, 

I H-AYB  derived  much  instruction  and  amnse- 
ment  from  the  perusal  of  your  miscellany,  and 
having  at  limes  observed  the  insertion  of  arti- 
cles detailing  the  grievances  under  which  my 
branbh  of  the  profession  labors,  it  has  occurred 
to  me  that  the  subject  of  this  communication 
may  not  be  unacceptable  as  a  means  of  draw- 
ing  attention,  with  a  view  to  its  abolition,  to  a 
public  office  of  which  I  believe  all  solicitors 
more  or  less  have  had  reason  to  complain. 

I  allude  to  the  Six  Clerics'  Office,  and  more 
particularly  to  the  sixty  clerks  there,  and  their 
agents.  In  the  course  of  my  business,  I  happen 
to  have  had  occasion  to  resort  to  a  clerk  in 
court,  and  against  whom  it  is  but  right  to  say 
I  have  no  personal  complaint  to  make,  except 
so  far  as  perhaps  his  love  of  leisure  may  have 
prevented  that  proper  control  and  superintend- 
ance  of  his  immediate  agents  and  clerks,  the 
want  of  which  may  have  given  rise  to  that  of 
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which  I  have  to  complain.  I  was  tlie  solicitor 
for  the  defendants  in  a  suit  in  which  a  com- 
mission  to  examine  witnesses  had  issued,  under 
which  many  of  the  witnesses  had  been  exa- 
mined in  the  long  vacation,  an(}  publication 
was  to  pass  on  the  first  seal  before  the  then  fol- 
lowing  Michaelmas  Term.  I  was  unable  to 
obtain  from  counsel  the  further  interrogatories 
for  the  examination  of  the  remaining  witnesses, 
and  consequently,  on  the  dlst  October,  the 
first  seal,  1  moved  for  and  obtained  the  com- 
mon ejp  parte  order  to  enlarge  publication  to 
the  end  of  the  term,  and  on  the  same  day  the 
motion  paper  was  left  at  the  register's  office. 
Application  was  there  made  for  the  order  on 
the  I  St,  2d,  and  dd  November,  on  the  last  of 
which  days  it  was  obtuned  and  left  to  be  en- 
tered, and  my  clerk  in  court  was  then  apprised 
of  it,  when  he  stated  it  was  too  late,  as  publica- 
tion had  passed  on  the  1st  November.  I  con- 
sequently had  to  make  a  special  application  to 
enlarge  publication,  and  succeedea  upon  pay- 
ment of  at>out  30/.  costs.  In  opposition  to  the 
motion,  it  was  sworn,  "  that  the  plaintiff's  at- 
torney, on  the  3l8t  October,  called  at  the  seat 
of  my  clerk  in  court,  and  acquainted  his  agent 
that  he,  the  plaintiff's  attorney,  should  attand 
alihe  Six  Clerks'  Office  on  the  following, day, 
to  see  the  depositions  opened."  And  wllat  I 
complain  of  in  this  instance  is,  that  my  clerk 
in  court  neglected  to  apprise  me  of  this  ap- 
pointment, and  which  if  he  had  done,  all  the 
difficulty  and  ex  pence  I  became  involved  in  by 
pulilication  pa^^sing  prematurely,  would  have 
been  prevented.  I  will  not  say  it  was  known 
that  further  witnesses  were  to  be  examined, 
and  my  clerk  in  court's  conduct  therefore  the 
less  excusai)le,  as  I  am  unwilling  to  advance 
any  fact  which  has  not  been  sworn  to  distinctly, 
or  come  within  my  own  knowledge. 

Now,  Sir,  1  think  I  have  been  told  that  the 
?reat  facility  afforded  in  serving  warrants  and 
notices  in  this  office,  is  abundant  reason  why 
the  searching  eye  of  reform  should  avert  its 
glance  from  the  Six  Clerks'  Office,  and  the 
joliciiors  be  still  doomed  to  pay  the  gentlemen 
having  scats  there  large  sums  annually  out  of 
their  own  or  their  suitors'  pockets,  literally  for 
domg  nothing  in  many  instances ;  but  smart- 
injir  under  the  above  loss,  which  could  not  have 
nappened  if  1  had  been  made  acquainted,  in- 
stead of  the  clerk  in  court,  with  the  appoint- 
jnent  to  open  the  depositions.  I  cannot  but 
nope  that  the  sinecurists  may  be  lopped  off, 
particularly  as  I  am  told  there  is  no  remedy 
against  the  clerk  in  court,  whatever  may  be  the 
<;008e«iuence8  for  omitting  to  forward  the  no- 
tices left  at  his  seat.  I  have  several  other  very 
serious  complaints  to  make,  which  shall  be  the 
subject  of  future  letters,  if  you  thmk  the  matter 
^Jf  the  present  worthy  of  insertion. 

A  Sufferer. 


REVIEW. 


The  New  Rules  of  Pleading,  with  Notes  and 
Observations^  and  Decided  Cases  to  the 
end  of  Michaelmas  Term.  1834.  With  the 
addition  of  Precedents  adapted  to,  and  a 
General  View,^  under  each  head,  of  all  the 
Alterations  in  Pleading  made  during  the 
present  Reign,  By  S.  R.  Bosanquet, 
Esq.  of  the  Inner  Temple,  Barrister  at 
Law.   Maxwell,  London. 

Haviko  ourselves  published  an  edition  of  the 
New  Rules  on  Pleading,  with  Notes  explain- 
ing the  objects  and  effect  of  the  alterations, 
as  appended  to  the  Practice  of  the  Superior 
Ck>urts  of  Common  Law,  we  are  somewhat 
disqualified  from  criticizing  the  present 
work.  It  is  but  justice,  however,  to  state 
the  plan  and  nature  of  Mr.  Bosanquet's  pub- 
lication, as  collected'  from  his  preface. 

'*  I  have  (he  say8).brou0ht  together  and  arran- 
ged  the  forms  and  preceoentn  most  necessary  for 
general  use,  immediately  founded  upon  the 
new  regulations.  The  order  has  been  followed 
which  IS  adopted  in  Mr.  Ghitty's  precedents  ( 
and  at  the  head  of  each  title  will  be  found  col- 
lected  notices  of  all  the  changes  which  have 
been  made  in  that  particular  branch :  so  that, 
with  Mr.  Chitty's  book  before  him,  and  the 
present  volume  opened  at  the  corresponding 
title,  the  practitioner  will  be  able  to  draw  any 
pleading  with  readiness  and  facility. 

"  in  the  exposition  of  the  rules  themselves, 
no  point  has  been  left  unnoticed  on  account  of 
its  doubtfulness  and  difficulty ;  and  no  matter 
has  been  introduced  but  such  as  appeared  to 
be  either  useful  or  curious.  It  was  felt  that  in 
some  matters  and  distinctions  which  must  soon 
be  wholly  lost  and  forgotten,  a  short  notice  of 
the  former  practice,  and  of  the  change  which 
has  been  effected,  might  be  a  matter  of  no  little 
curiosity  and  interest  at  the  moment  of  the 
change,  and  even  to  a  distant  period.  No 
pains  have  been  spared  in  collecting  the  opi- 
nions of  the  profession  independently  of  my 
own  experience.  The  2nd  Common  Law  Re- 
port, upon  which  the  present  changes  are  prin- 
cipally founded,  has  been  sedulously  consult- 
ec^  and  references  have  been  made  to  those 
places  which  seemed  to  throw  light  upon  the 
authorised  regulation ;  and  that  which  seemed 
to  be  directly  useful  has  been  quoted.  Very 
considerable  deviations,  however,  have  been 
made  from  the  recommendation  of  the  Report ; 
as  for  instance,  in  the  method  of  dealing  with 
variances,  the  effect  given  to  the  plea  non  «i«- 
tumptit,  and  in  forms  of  pleadings  given  by 
authority  as  examples ;  independently  of  the 
subjects  which  have  been  wholly  omitted,  and 
which  remain  for  future  regulation.  I  venture 
the  observation,  that  the  forms  given  and  re- 
commended in  the  above  mentioned  report,  are 
too  consise  for  true  logical  perspicuity  and  pre- 
cision. Pleadings  had  gone  to  the  opposite  ex- 
S  4 
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treme  by  means  of  over-caution,  combined  with 
inattention,  and  through  the  practice  of  relying 
upon  pupils  and  precedents.  It  is  hoped  tnat 
the  common  law  pleading  is  again  fast  attaining 
to  that  **  perfection,  without  lameness  and 
curiosity,  to  which,"  says  Lord  Coke,  *'  it  had 
attained  in  the  reign  of  Edward  3,  when 
the  Serjeants  drew  their  own  pleadings,  and 
before  the  time  when  the  judges  gave  a  quicker, 
ear  to  exceptions  than  their  predecessors.'* 


Amongst  the.  notes  which  appear  to  be 
valuable  is  the  following,  on  the  alteration 
effected  by  the  New  Rules  as  to  several 
counts  or  pleas  on  the  same  subject-matter. 

''The  penalties  for  the  non-observance  of 
the  fifth  genend  rule,  imposed  by  the  sixth 
and  seventh  general  rules,  ought  to  be  clearly 
understood,  since  they  are  such  that  the  party 
succeeding  upon  the  trial  may,  if  the  Judge  so 
thinks  fit,  be  deprived  of  his  whole  eotU  upon 
all  the  issues,  even  those  upon  which  he  sue- 
ceeds 

"Aireaiy  by  rule  74  ofHU.  T.  2  W.  4, 1832, 
(8  Bing.  299)  the  plaintiff  must  pay  a//  his  own 
and  the  defendant's  costs  upon  any  counts  or 
issues  upon  which  he  does  not  succeed ;  but 
by  the  sixth  and  seventh  of  these  rules,  if  the 
counts  vpon  which  he  iucceeds  are  the  same 
in  matter  as  any  of  those  upon  which  he  fails, 
he  may  be  deprived  of  all  nis  own  costs  upon 
them,  if  the  oefendant  has  taken  the  precau- 
tion to  make  the  application  to  a  judge  pointed 
out  bv  the  sixth  rule. 

"  'The  same  with  respect  to  several  pleas, 
&c.  founded  on  the  same  matter. 

"  In  aU  casest  therefore,  where  it  is  probable 
that  this  will  prove  to  be  the  case,  tne  party 
should  put  himself  in  a  situation  to  obtain  this 
advantage  by  certificate  after  the  trial,  by 
taking  out  a  summons  and  getting  it  indorsed 
in  the  manner  prescribed. 

*'  Attention  to  the  operation  of  the  sixth 
rule  is  necessary  to  the  understanding  of  the 
seventh. 

"  The  course  of  proceeding  then  will  be 
this:— 

"  An  application  to  a  Judge  under  the  sixth 
rule,  made  by  the  defendant,  for  instance, 
should  suggest,  that  two  (or  more,  or  all,  as 
the  case  may  be)  of  the  counts  in  the  declara- 
tion, specifying  them,  are  founded  upon  the 
same  subject-  matter  of  complaint,  and  require 
that  the  plaintiff  may  show  cause  why  all  the 
counts  introduced  in  violation  of  the  fifth  rule 
of  the  general  rules  and  regulations  of  Hil.  T. 
4  W.  4,  should  not  be  struck  out  at  the  cost 
of  the  plaintiff 

**  If  the  Judge  shall  be  of  opinion  that  any 
of  the  counts  are  in  violation  of  the  rule,  he 
will  order  the  same  to  be  struck  out  accord- 
ingly. 

"  But  if  upon  cause  shown,  he  shall  be  satis- 
fied that  a  distinct  subject-matter  of  complaint 
is  6ond  fide  intended  to  be  established  in  res- 
pect of  each  of  such  counit,  (that  is,  each  of 
the  counts  specified  in  the  summons),  he  will 
indorse  upon  the  summons,  or  state  in  hi» 


order  that  he  is  satisfied  that  a  distincC  .Bnb" 
ject-matter  of  complaint  is  hand  fide  intended 
to  be  established  in  respect  of  the  first,  second, 
and  third  counts  (as  the  case  may  be),  specify- 
ing such  of  the  counts  mentioned  in  the  sum- 
mons as  he  allows. 

"  A  declaration,  for  instance,  may  consist  of 
several  counts,  of  which  the  two  nrst  may  be 
founded  on  entirely  distinct  subject-matters  of 
complaint,  and  the  three  following  countM  may 
be  tounded  upon  a  third  subject-matter  of 
complaint,  varying  from  each  other  in  state- 
ment only.  In  such  case  the  application  to 
the  Judge  should  suggest  that  the  three  last 
counts  are  founded  on  the  same  subject-mat- 
ter of  complaint.  If  the  Judge  should  be 
satisfied  that  the  third  and  fourth  are  founded 
upon  distinct  subject-matters,  but  that  the 
firth  is  founded  on  the  same  subiect-matter  as 
the  fourth,  he  will  order  the  fifth  to  be  struck 
out,  state  that  he  is  satisfied  that  the  third  and 
fourth  are  founded  on  distinct  subject-matters, 
and  allow  them. 

"  If  the  application  to  the  Judge  is  made  also 
with  respect  to  the  two  first  counu,  the  Judge» 
being  satisfied,  will  indorse  his  allowance  of  all 
the  four  first  couats. 

"The  consequence  of  this  will  be,  tbat  if  at 
the  trial  the  plaintiff  should  establish  the  third 
butfail  on  the  fourth/&r  want  ofihewinfc  a  dU- 
tinct  tufiject^matter  of  comphunt,  (and  which  he 
must  do  lA  thai  casehy  the  first  part  of  the  7th 
rule),  or  vice  vend,  and  the  Judge  shall  certify 
accordingly,  he  will  not  only  have  to  pay  all  the 
costs  occasioned  by  the  count  on  which  he  fnls, 
but  will  receive  no  costs  upon  any  issue  or  issues 
arising  out  of  the  other  count  to  which  the 
Judge's  certificate  applies. 

"  The  costs  occasioned  by  the  first  and  se- 
cond counts  will  abide  the  event  of  the  trial 
with  regard  to  them  respectively. 

"  If,  however,  the  plaintiff  should  succeed 
in  establishing  only  one  subject-matter  of  com- 
plaint in  respect  of  the  two  first  counts  also, 
and  should  fail  upon  one  of  them  accordingly, 
though  this  subject-matter  be  distinct  from 
the  matter  of  the  third  count,  (and  the  Judge 
should  so  certify),  he  will  lose  his  own  costs 
upon  all  the  issues,  though  he  recover  a  verdict 
upon  two  or  more  of  them. 

"It  must  continually  be  borne  in  mind,  that 
this  rule  is  expressly  founded  upou  the  greatly 
enlarged  powers  or  amendment  given  by  the 
statute  of  3  «<  4  W.  4,  c.  42,  s.  :i3,  and  that 
full  and  liberal  effect  will  be  given  to  that  sta- 
tute, without  which  this  rule  would  have  too 
severe  an  operation." 


There  are  also  several  notes  to  the  plea 
of  non  assumpsit,  on  part  of  which  we  have 
an  observation  to  make. 

'*  In  actions  by  attorneys,  the  words  of  the 
statute  2  G.  2,  c.  23,  s.  23,  are,  •  No  attorney 
thall  commence  or  maintuin  any  action  or  suit 
for  the  recovery  of  fees,  &c.,  until  the  expira- 
tion of  one  month  after  the  delivery  of  his 
bill.  It  is  apprehended  that  this  defect  may  t>e 
still  taken  advantage  of  without  being  pleaded; 
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for  it  18  neither  a  matter  in  discharge,  nor  one  ^ 
which  renders  the  transaction  void  or  voidable, 
nor  is  it  any  way  in  con/etsion  and  avoidance 
of  the  contract ;  but  it  is  a  mere  statutable  dis- 
qualification from  bringing  the  action.  It  is 
rather  in  the  nature  of  a  disqualification  from 
entering  into  the  proof  of  value,  a  matter 
which »  as  well  as  quantity,  is  clearly  in  issue 
under  the  plea  of  non  atsumpsii,  and  without 
proof  of  which  the  plaintifif  cannot  recover  any 
thing. 

•*  In  Moore  ▼.  Boulcot,  however,  6  Moore  & 
Scott,  122,  this  defence  was  pleaded,  and  it  is 
the  safest  course  to  plead  this  and  all  the  above 
mentioned  defences,  since  the  most  liberal 
effect  will  be  given  to  the  rules ;  and  it  map  be 
said,  that  since  this  rule  any  other  plea  in  bar 
waivett  all  these  objections,  and  contenstuvincit 
legem/' 

We  cannot  agree  that  it  is  necessary  to 
prove  the  delivery  of  a  signed  bill,  in  an 
action  by  an  •attorney  to  recover  his  costs, 
where  the  defendant  has  pleaded  the  gene- 
ral issue  only.    The  words^  of  the  rule  are, 
that  "  in  all  actions  of  assumpsit,  (except 
on  bills  of  exchange  and  promissory  notes,) 
the  plea  of  non  assumpsit  shall  operate  only 
as  a  denial  of  the  fact  of  the  express  contract 
or  promise  alleged,   or  of  the  matters   of 
fact  from  which  the  contract  or  promise  al- 
leged may  be  implied  by  law."      Now  in 
an  action  for  an  attorney's  bill,  the  "  ex- 
press contract"  will  be  proved' by  a  retainer 
either  written  or  verbal,  or  "  implied"  from 
such  facts  as  shew  that  the  client  knew 
and  approved  of  the  proceedings  on  his  be- 
half.    Proof  most  also  be  given  of  the 
fuuUum   of  business  transacted  under  the 
retainer,    and  the  reasonableness    of   the 
charges,  without  which  the  jury  could  give 
only  nominal  damages.      What  more  can 
be  neoe^ary  under  the  terms  of  the  rule  ? 
If  the  defendant  has  really  received  no  sign- 
ed bill,  or  if  he  has  any  defence  to  the 
whole  or  part  of  the  demand,  he  must,  we 
think,  according  to  the  words  as  well  as 
the  obvious  intent  of  the  rules,  plead  the 
matter  specially.      Even  according  to  the' 
dd  practice,  a  defendant  might  plead  the 
want  of  a  signed  bill^  although  he  could 
also  give  it  in  evidence  under  the  general 
issue.     See  3  Keb.  1 18,  514  ;  Raym.  245; 
3  Salt   19,  S.  C. ;   1  Show.  48 ;    Comb. 
126,  S.  C. ;  I  Show.  338 ;  BuU.  N.  P.  145; 
and  by  the  kte  case  in  5  Moo.  &  S.  122, 
the  propriety  of  the  plea  is  established, 
whidi,  if  it  were  unnecessary,  ought  scarce- 
ly to  have  been  the  case,  inasmuch  as  the 
rules  are  intended  to  prevent  needless  is- 
sues on  the  record,  whereby  the  amount  of 
the  costs  of  a  trial  are  in  various  ways  di 
minished     The  proof  of  the  delivery  of  a 
signed  bill  in  the  manner  required  by  the 


statute,  would  frequently  involve  the  neces- 
sity of  bringing  a  witness  from  a  distance. 
It  cannot  be  doubted,  therefore,  that  it  was 
intended  by  the  rules  to  avoid  the  expense 
unless  the  fru;t  should  be  really  disputed. 

Neither  can  we  admit  that  the  words  of 
the  rule  requiring  that  "  all  matters  in 
confession  or  avoidance  should  be  specially 
pleaded,"  do  not  include  the  case  in  ques- 
tion. It  is  true  that  the  nqndeUvery  of  the 
bill  does  not  affect  the  validity  of  the  con- 
tract, but  only  prevents  its  being  enforced 
in  that  action.  Still  it  operates,  in  a  libe- 
ral sense  of  the  term,  in  "  avoidance'*  of  the 
action,  and  the  instances  given  in  the  rule 
are  expressly  intended  merely  in  the  way  of 
illustration,  and  not  as  comprehending  all 
the  cases  to  which  the  rule  is  appUcable. 
The  conclusion  at  which  Mr  Bosanquet  ar- 
rives, on  an  examination  of  the  particular 
examples  given  in  the  rule,  seems  to  have 
been  expressly  provided  against  by  the  con- 
cluding terms  of  the  5th  rule,  viz.  that  "  the 
examples  in  this  and  other  places  specified 
are  given  as  some  instances  only  of  the  ap- 
plication of  the  rules  to  which  they  relate ; 
but  the  principles  contained  in  the  rules  are 
not  to  be  considered  as  restricted  by  the 
examples  specified."  We  conceive,  ^ere- 
fore,  that  under  the  general  rule  as  to  non 
assumpsit,  that  it  "  shall  operate  only  as  a 
denial  in  fact  of  the  contract,"  and  that "  all 
matters  in  confession  or  avoidance  shall  be 
specially  pleaded,"  the  non-delivery  of  a 
signed  bill  is  clearly  included. 

This  view  of  the  question,  is,  we  think, 
confirmed  by  what  is  expressly  directed  in 
the  rules  relating  to  Bills  of  Exchange  and 
Promissory  Notes,  where  the  plea  non  as- 
sumpsit  is  rendered  inadmissible,  and  the 
plea  in  denial  must  traverse  some  matter  of 
fact,  ex,  gr.,  the  drawing,  or  making,  or  in- 
dorsing, or  acceptmg,  or  presenting,  or  no- 
tice of  dishonour  of  the  bill  or  note.  Here 
the  want  of  consideration  is  not  specified ; 
yet  the  author  himself,  properly  construes 
the  rules  to  require  it  to  be  pleaded.      ^ 

*'  Accommodation  also  must  now  be  pleaded 
specially  according  to  the  following  section  of 
the  rule ;  and  it  is  to  be  observed,  that  it  is 
not  there  directed  that  teant  of  consideration, 
but  that  accommodation  shall  be  pleaded.  Such 
then,  it  is  conceived,  ought  to  he  the  form  of 
the  plea,  viz.  the  defendant  should  affirmatively 
allege  that  the  bill  or  note  was  given  for  ac- 
commodation, and  that  the  plaintiff  should  re- 
ply negativing  this  allegation. 

"  If  the  defendant  should  plead  that  *  no 
consideration  was  given,'  he  ought  properly  to 
conclude  with  a  verification ;  1  Sauna.  103  a, 
n.  (3j ;  Steph.  PI.  251, 439  (edit.  1824) ;  though 
perhaps  he  may  conclude  to  the  country,  (Jo. 
Litt.  303  a ;  1  Show.  338.    The  consequence 
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of  verifyfng  such  a  plea  would  be  that  the 
plaintiff  would  be  compelled  to  reply,  stating 
specifically  the  consideration  of  the  bill ;  and 
if  this  were  to  become  the  practice,  the  nego- 
ciability  of  bills  and  notes  would  soon  be  effec- 
tually destroTed.  On  this  account  it  is,  it  may 
be  presumed,  that  the  rule  directs  that  the 
'  accommodation '  shall  tte  pleaded. 

'*  The  effect  then  of  the  present  regulation 
is  merely  to  substitute  a  plea  in  lieu  of  the 
former  notice  to  prore  consideration,  and  no 
more.  The  burden  of  proof  will  still  lie  upon 
the  defendant,  to  the  same  extent  as  formerly 
upon  notice  given.  Also  in  actions  by  an  in- 
dorsee or  bearer,  the  defendant  havint;  first 
proved  under  a  proper  plea  that  the  bill  was 
originally  given  for  accommodation,  or  was 
subsequently  lost  or  stolen,  the  same  rule  as 
formerly  will  still  prevail,  that  the  holder 
should  then  prove  how  he  became  possessed  of 
it.  Tharna*  v.  Newton,  2  C.  &  P.  606 ;  3  Burr. 
1616,  1527 ;  1  Camp.  100;  2  Camp.  6." 
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DBVISB,  EXECUTORY  OR  CONTINOBNT. 

Sir, 

I  disagree  with  "  I.,"  p.  223,  in  his  commu- 
nication on  this  subject,  inasmuch  as  he  ex- 
cludes the  child  of  Mary  from  taking  immedi- 
ately  on  her  forfeiture.  There  is  no  doubt, 
but  that  upon  an  ordinary  limitation  by  way  of 
remainder,  to  a  class,  as  children,  &c.,  all  who 
are  in  esse  at  the  time  of  the  death  of  the  tes. 
tator,  take  vested  (and  consequently  transmis- 
sible) interests  imniediately  upon  the  testator's 
death ;  and  that  all  who  come  in  esse  before 
the  particular  estates  end,  and  the  limitation 
takes  effect  in  possession,  are  to  be  let  in  and 
take  a  vested  interest  as  soon  as  they  come  in 
esse,  and  that  they  and  their  representatives 
will  take  as  if  thev  had  beeii  in  es^e  at  the  tes- 
tator's death.  This  is  settled'  by  Baidtrin  v. 
Carver,  Cowp.  309 ;  Roe  v.  Perrpn,  3  T.  R. 
484 ;  Doe  v.  Dorveli,  6  T.  R.  618;  Meredith 
T.  Meredith,  10  East,  603 ;  and  Right  v.  Crr- 
bcTLb  B.  &  C.  866.  There  is  no  doubt  also, 
but  that  a  limitation  by  way  of  remainder  to 
such  children^  &c.  as  shall  be  in  esse  at  the 
time  when  the  particular  estate  ends,  and  the 
remainder  is  to  tieike  effect  in  possession,  is  a 
contingent  remainder,  because  it  depends 
upon  the  event  of  any  such  children  continuing 
tit  esse  until  th^  particular  estate  ends.  This 
is  clear,  from  Roe  v.  Briifgs,  16  East,  406. 

It  is  admitted  in  this  case,  that  Mar^  had  a 
son  at  the  time  she  committed  a  forfeiture  of 
her  life  estate ;  and  the  only  question  can  be, 
whether  there  is  now  any  person  who  can 
claim  under  the  words,  *'  and  after  her  de- 
<*ease,  to  her  eldest  child  then  living;"  and  T 
maintain  that  the  eldest  child  living  at  the 
time  of  such  forfeiture  is  entitled  to  take,  on  - 


the  ground  that  the  Courts  hold  the  words 
"  after  decease  "  (in  favour  of  vesting  an  in- 
terest), to  mean  no  more  than  "  aAer  the 
determination  of  the  preceding  estate."  "  It  i» 
a  settled  rule,  not  to  read  a  limitation  in  a  will 
as  being  a  contingent  remainder,  unless  such 
appears  clearly  to  have  been  the  intention  of 
the  testator ;  but  if  it  will  admit  of  being  con- 
sidered as  a  vested  remainder,  the  Court  will 
always  read  it  as  such;  because  a  contingent 
remainder  is  always  liable  to  l)e  defeated,  and 
the  intention  of  the  testator  thereby  frus- 
trated."   Per  Rayley,  J  ,  12  East,  604. 

How  far  the  Courts  would  put  the  construc- 
tion contended  for,  will  appear  from  the  fol- 
lowing cases.  In  Hodgson  '^.Ambrnge^  Doug. 
340,  Lord  Mansfield  held  that  the  words  **  and 
for  want  of  such  issue,"  mean  the  same  thing 
as  "  and  after  such  estate  tail ;"  and  adds, 
"  and  this  is  the  common  case  of  a  remainder 
after  an  estate  tail,  when  if  the  first  estate 
never  takes  place,  the  remainder  vests  in  pos- 
session immediately."  In  Doe  v.  NotteU^  1  M. 
&  S.,  testatrix  gave  her  real  estates  to  her 
nephew  for  life :  "  and  on  the  decease  of  my 
said  nephew,4  devise  all  my  said  estates  to 
and  amonff  his  children  lawiuUy  to  be  be^^ol- 
ten,  equally,  at  the  age  of  twenty-one,  and 
their  heirs,  as  tenants  in  common :  but  if  only 
one  child  shall  live  to  attidn  such  age,  to  him 
or  her  and  his  or  her  heirs,  at  his  or  her  age 
of  twenty-one;  and  in  case  my  said  nephew 
shall  die  without  lawful  issue,  or  such  lawful 
issue  shall  die  before  twenty-one,  then  over." 
The  nephew  levied  a  fine  and  suffered  a  reco- 
very, having  at  the  lime  several  children,  but 
infants ;  and  the  question  was,  whether  the 
children  took  a  vested  interest  before  twenty- 
one  ;  which  the  Court  decided  thev  had,  sub- 
ject only  to  be  divested  in  case  of  aying  under 
twentv-one :  and  this  case  was  affirmed  in  the 
House  of  Lords.  6  Dow.  202.  In  Bromfieid 
V.  Crousden,  I  N.  R.  313,  testator  devised  all 
his  real  estate  ^o  E.  D-  and  •/.  R.  for  their 
lives  successively;  and,  after  the  decease  of 
the  longest  liver  of  them,  to  J,  D,  B.,  if  he 
lived  to  attain  the  age  o/  ttrenfp-nne,  hut  not 
otherwise ;  and  in  case  he  died  before  that  age, 
then  over.  Both  E,  D,  and  J,  R.  died  while 
J.  D,  B.  was  under  age.  The  Judges  were 
unanimous  that  •/.  D  B,  took  a  vested  estate 
in  fee  simple,  determinable  on  his  dying  under 
twenty-one. 

The  case  of  Denn  v.  Bagshaw,  6  T.  ft.  6 12. 
may  be  mentioned  as  strongly  resembling  the 
case  in  dispute.  There  a  testator  gave  to  his 
daughter  all  his  lands  in  a  certain  parish,  for 
and  during  the  term  of  her  uatural  life ;  and 
ifovx  and  immediately  after  her  decease,  to 
the  first  son  of  her  body,  if  living  at  the  time 
of  her  death,  and  the  heir^  male  of  such  first 
son ;  and  for  default  of  such  issue  ^  to  the  se- 
cond son  of  her  body,  if  living  at  the  time  of 
her  decease,  and  the  heirs  male  of  such  second 
son,  with  the  ultimate  remainder  to  •/.  B.  The 
eldest  son  died  in  his  mother's  lifetime,  leaving 
a  son ;  and  on  the  mother's  death,  J.  B.  en-* 
tered  :  and  the  question  was,  whether  tlie 
grandson  could  claim;   and  the  Court  held 
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iiot,  as  only  bein|^  aMe  to  claim  through  his 
father  by  d«sc;:Dt,  and  he  having  died  in  his 
mother'B  lifetime  his  estate  had  lapsed.  To 
entitle  •/.  B,  to  claim,  it  was  requisite  that  the 
Court  should  construe  the  words  "  and  for 
default  of  such  issue,"  to  mean  no  more  than 
**  after  the  determination  of  the  preceding 
estate;"  otherwise  J,  B.  coidd  never  have 
taken,  if  the  grandson  had  been  living  at  the 
determination  of  the  particular  estate  (which 
was  the  case);  and  this  construction  we  see 
was  put  on  the  words,  although  one  of  the 
parties  intended  to  be  benefited  was  thereby 
excluded.  Nothing  appears  in  this  case  in 
opposition  to  the  position,  that  the  eldest  son 
took  a  vested  interest  at  his  birth,  subject  to 
be  divested  in  the  case  of  his  death  in  his  mo- 
ther's lifetime  (which  happened) ;  nor  is  there 
any  thing  in  the  case  to  shew,  that  had  the 
mother  committed  a  forfeiture,  the  eldest  son 
uiight  not  have  entered.  Mr.  J .  j4shurst,  in 
his  judgment,  p.  617,  says,  **  The  son  of  Mar- 
pre%  (the  mother)  coula  only  take  in  the  event 
of  his  surviving  his  mother."  Nothing  more 
could  be  meant  by  this,  than  that  the  son  could 
only  take  in  possession  in  the  event  of  his  sur- 
nviug  his  mother.  Neither  Mr.  J.Ashursi, 
nor  any  of  the  other  Judges,  were  called  upon 
to  give  any  opinion  as  to  whether  the  son  took 
a  vested  interest,  as  according  to  the  circum- 
stances there  was  no  occasion  so  to  decide. 
And  as  we  have  already,  in  Doe  v.  NoweU, 
shewn  that  the  Court  holds  such  an  interest 
vested  subject  to  be  divested,  it  is  not  too 
much  in  this  case  to  hold,  that  the  limitation 
in  the  present  case  would  be  read  as  if  it  had 
been,  "  and  after  the  determination  of  such 
estate,  to  her  eldest  child  then  living."  The 
above  remarks  will  equally  apply  to  the  answer 
given  by  your  correspondent  "  Spes,"  p.  239. 

T.  O.  B. 


should  survive  the  husband,  but  if  she  should 
not  so  survive,  then  to  any  person  appointed 
by  her,  by  deed  or  will ;  and  in  default  of  such 
appointment,  then  to  her  next  of  kin,  to  be 
distributed  according  to  the  statute,  as  if  she 
died  unmarried.  The  marriage  was  duly  per- 
formed, but  the  lady  died  without  leaving  issue, 
and  without  exercising  her  power  of  appoint- 
ing, leaving  her  husband  her  surviving.  He 
took  out  letters  of  administration  of  her  effects, 
and  in  that  right  he  clumed  the  settled  pro- 
perty absolute^. 

Mr.  Knight,  in  support  of  the  husband's 
right,  suggested,  that  the  limitation  to  the  next 
of  kin,  was  a  slip  or  mistake  relating  to  the 
lady's  condition ;  she  having  the  reversionary 
interest  in  the  property  in  default  of  issue,  and 
no  next  of  kin,  the  property  went  to  her  hus- 
band, the  administrator,  absolutelv. 

The  Solicitor  General  and  Mr.  fTrav,  on  be- 
half of  the  crown,  contended,  that  in  default  of 
appointment,  and  of  next  of  kin,  the  property 
fell  under  the  principle  of  bona  vacantia,  and 
therefore,  properly  belonged  to  the  crown, 
after  the  life  interest  of  the  husband. 

His  Honor,  the  rice  Chancellor,  decided  in 
\  favor  of  the  husband.  The  crown  could  not 
establish  a  claim  to  personalty,  against  the  hus- 
band of  an  illegitimate  woman,  and  the  hus- 
band had  established  his  title  to  it,  by  taking 
out  letters  of  administration  to  his  wife. 

Hawkins  v.  Hawkvis,  M.  T.  1834. 


SUPERIOR  COURTS. 


fPitt  Cl^maHor'ir  Court 

RIGBTS  OF  TUB  CROWN.-^ILLEOITIlfACT. 

The  personal  property  of  an  illegitimate  wo- 
man, settled  on  her  marriage,  en  herself 
for  life,ieith  power  of  appointing  it  abso- 
lutely in  default  of  issue,  and  in  default  of 
such  appointment,  then  to  go  to  her  neat  of 
kin,  will,  in  these  events,  go  to  the  husband, 
irho  survives  and  administers^  as  against 
the  crmen, 

A  question  as  to  the  ri^^lits  of  the  crown, 
arose  incidentally  in  this  suit,  under  these  cir- 
cumstances. A  lady,  who  was  taken  to  have 
been  iDegitimate,  being  about  to  contract  a 
marriage,  settled  her  property  ujjon  trust,  for 
herself  for  life,  remainder  to  her  intended  hus- 
band for  nfe,  remainder  to  the  issue  of  the 
marriage ;  and  in  the  event  of  there  being  no 
Mch  issue,  then  to  herself  absolutely,  if  she 


XUxlU  Court 

LIABILITY  OF  TRtJSTBE. 

Circumstances  in  which  a  trustee  was  declared 
liable  to  replace  a  trust-fund,  lost  bp  his  co* 
trustee,  to  whom  he  gave  the  whole  manage' 
mentofit. 

This  suit  tvas  instituted  in  behalf  of  the  bsue 
of  a  marriage,  against  the  father  and  the  sur- 
viving trustee,  to  compel  the  latter  to  replace 
the  trust-fund.  The  following  is  a  short  state- 
ment of  the  circumstances,  as  collected  from 
the  pleadings  and  evidence  in  the  cause.  By 
indentures  of  settlement,  executed  on  the  mar- 
riage of  Joseph  Cole  and  Ann  Chubb  in  1801 ; 
a  sum  of  1 100/,  the  fortune  of  Miss  Chubb,  was 
vested  in  a  person  of  the  name  of  Elworthy; 
and  in  the  defendant  Little,  as  trustees,  to  be 
by  them  liud  out  in  public  or  private  securities, 
and  held  in  trust  for  the  sole  use  of  the  in- 
tended wife  for  life,  with  reminder  to  the  hus- 
band for  life,  subject  to  the  power  of  appoints 
ment  by  the  wife  in  favor  of  the  chiloren  qf 
the  marriage,  and  with  remainder  in  default  of 
appointment  among  the  children  of  the  mar- 
riage, who  should  attain  the  age  of  twenty-one 
years.  The  defendant  Little,  at  the  same  time 
joined  in  a  receipt  for  600/.,  which  was  en« 
dorsed  upon  the  marriage  settlement,  although. 
;in  fact  that  sum,  together  with  the  residue  of 
;  the  1 1 00/.,  was  paid  to  £1  worthy,  and  no  part  of 
•the  trust-fund  was  ever  received  by  Little;  El- 
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worthy  never  invested  the  money  according  to 
the  direction  of  the  settlement,  but  he  con- 
tinued to  pay  the  interest  of  the  fund  to  Mrs. 
Cole  down  to  the  year  1809,  when  she  died, 
leaving  two  children,  the  present  plaintiffs,  and 
the  only  issue  of  the  marriage.  In  November 
1810  Mr.  Elworthy  became  a  bankrupt,  and 
tinder  hit  commission  a  proof  was  made  by  his 
co*trustee  Little,  in  respect  of  the  trust  money, 
and  a  sum  of  60/.  was  thereupon  directed  to 
be  paid  into  Court  by  the  assignee,  on  account 
of  the  debt  so  proved.  No  further  proceed, 
ings  were  had  till  after  the  death  of  Mr.  El- 
worthy,  when  the  children  having  come  of  age, 
the  present  bill  was  filed  by  them,  for  the  pur- 
pose of  charging  the  surviving  trustee  with  the 
loss. 

Mr.  Pemberton  contended,  that  the  defend- 
ant had  clearly  made  himself  liable,  iu&^much 
as  he  had  executed  the  trust-deed,  and  had, 
moreover,  by  the  receipt  which  he  had  signed 
for  the  600/.,  distinctly  admitted,  that  the  fund 
had  to  that  amount  come  into  his  hands.  It 
was  his  duty  to  have  seen  it  properly  laid  out 
and  applied  according  to  the  directions  of  the 
settlement ;  that  duty  he  had  neglected  to  per- 
form ;  and  however  severe  the  penalty  might 
seem,  he  must  now  suffer  the  punishment  of 
his  neglect. 

Ml.  Bickertteth,  for  the  defendant.  Little, 
submitted,  that,  as  in  point  of  fact,  not  a  far- 
thing of  the  trust  money  had  eyer  been  receiv- 
ed by  Mr.  Little,  who  had  incautiously,  and 
for  tlie  sake  of  conformity,  merely  joined  in 
the  receipt  of  the  600/.,  he  ought  not  now  to 
be  held  responsible  for  any  part  of  it.  The 
evidence  of  Edward  Chubb,  in  whose  hands 
the  fortune  was  placed  at  the  time  of  the  mar- 
riage,  and  by  wnom  it  was  subsequently  paid 
by  several  instalments  to  Elworthy,  who  was 
the  confidential  solicitor  to  the  Chubb  fftmily, 
sufficiently  establishes  the  fact,  that  no  part  of 
the  funds  ever  reached  the  hand  of  Little,  and 
that  he  never  in  any  way  interfered  with  the 
management  of  the  trust.  If,  however,  the  re- 
ceipt, though  signed  for  the  sake  of  conform- 
ity, was  to  operate  as  a  binding  admission 
against  him,  it  was,  at  any  rate,  impossible  to 
charge  him  with  a  greater  sum  than  appeared 
from  that  document  to  have  come  into  hb 
hands. 

The  Master  of  the  RolU  said,  the  testimony 
of  Edward  Chubb,  supposing  it  material,  was 
inadmissible,  for  he  haa  a  direct  interest  in  re- 
lieving himself  from  liability,  by  proving  that 
the  payments  which  he  had  made  to  Elworthy, 
were  not  made  in  fraud  of  the  settlement.  Mr. 
Little  was  one  of  those  unfortunate  persons, 
who  think  that  trustees  have  no  duty  to  per- 
form. He  might  have  had  a  good  defence  by 
proving,  that  Mr.  Chubb  had  allowed  the 
money  to  get  into  Elworthy's  hands,  although 
he  knew  it  was  the  subject  of  settlement ;  but 
such  defence  could  only  be  successfully  made 
by  a  bill  in  the  nature  of  a  cross  bill.  When  a 
trustee  signed  a  trust-deed,  like  the  one  in 
question,  he  took  upon  himself  the  duty  of  re- 
ceiving and  applying  the  trust  fund  according 
to  the  declared  trusts;  and  by  signing  a  receipt 


for  the  money,  he  admitted  that  the  money  was 
within  his  power  and  controul.  In  truth,  how- 
ever,  there  was  no  distinction  to  be  made,  be- 
tween the  sum  for  which  the  acknowledgment 
was  ^iven,  and  the  rest.  By  becominf(  an  exe- 
cutoiy  party  to  the  settlement,  he  undertook 
to  perform  the  trust?  which  it  created,  and  it 
was  his  duty  to  have  faithfully  performed  them; 
but  instead  of  considering  that  he  had  imposed 
a  duty  on  himself,  he  never  attempted  to  dis- 
charge the  trust,  but  left  the  care  of  the  pro- 
pertv  to  chance,  and  the  consequence  was,  its 
total  loss.  Under  these  circumstances,  the 
defendant  was  bound  to  replace  the  whole 
sum,  which  had  been  lost  through  his  negli- 
gence;  and 'the  decree  must,  therefore,  be 
made  against  him,  with  costs. 

Wheeler  v.  Ltiile  and  nuother,  at  the  Rolk,. 
July  4, 1834. 


ySNDOR  AND   FURCHA8BB. — ^TBNDOa'S  LIBIT. 

Uoetrine»  of  the  Court  in  reepeet  to  a  ven- 
dor** lien  for  the  purchfue-money  on  the 
estate  sold ;  and  circumstances  in  which 
that  lien  is  held  to  he  discharged  bp  the 
vendftr  accepting  a  bond  conditioned  for 
payment  in  a  tray  different  from  that  men- 
tioned in  the  deed  <f  conveyance. 

This  bill  was  filed  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  an  estate,, 
situate  in  West-Teignmouth,  of  which  the 
plaintiff,  Mr.  Jaspar  Parrott,  was  tenant  for 
life,  subject  to  a  mortgage  for  5,000/.,  and  bis 
daughter,  Sophia  Parrott,  was  entitled  to  the 
reversion  in  fee,  subject  to  the  said  mortgage, 
and  to  the  father's  life  interest.  In  i^h 
Sophia  Parrott,  being  then  of  full  age  and 
about  to  contract  a  marriage  with  a  Mr>  Orle- 
bar,  agreed  to  sell  her  reversion  to  her  father 
for  the  sum  of  3000/.,  and  that  sum  was  to  lie 
secured  for  the  benefit  of  the  husband  and 
wife  and  the  issue  of  the  marriage,  by  the  bond 
of  Mr.  Parrott,  the  father.  In  pursuance  of  this 
agreement,  deeds,  dated  the '4th  and  5th  of 
May,  1831,  were  executed,  by  which  Sophia 
Parrott  conveyed  the  reversion  in  fee  to  her 
father ;  and  it  was  recited  that  the  conveyftsce 
wais  made  "  in  consideration  of  the  loan  of 
3000/..  advanced  or  secured  or  agreed  to  be 
advanced  or  secured,  to  Sophia  Parrott."  The 
deed  also  contained  the  usual  acknowle<te- 
ment  of  the  receipt  of  consideration  money. 
A  bond  was  executed  by  Mr.  Parrott,  in  the 
penal  sum  of  6000/.,  conditioned  to  be  void 
upon  the  payment  of  certain  annuities  and 
other  sums  for  the  benefit  of  the  husband  and 
wife,  and  the  issue  of  the  marriage,  and  upon 
other  conditions  in  certain  events  therein  men- 
tioned. In  September,  1832,  Mr.  Parrott  con- 
tracted for  the  sale  of  the  estate  to  the  defend- 
ant, for  the  sum  of  9,050/.  The  defendant  ob- 
jected to  the  completion  of  the  purchase  unless 
security  were  given  for  the  performance  of  the 
conditions  mentioned  in  the  bond,  alledging 
that  Mrs.  Orlebar  retained  her  lieu  upon  the 
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land  for  the  performance  of  the  conditions. 
The  plaintiff  declined  giving  such  security,  in- 
sisting that  his  daughter  had  waived  her  lien 
by  accepting  the  collateral  security.  The  main 
question  in  the  cause  was,  whether  the  accept- 
ance of  that  security  was  or  was  not  a  discharge 
of  the  vendor's  lien.  The  receiot  on  the  hack 
of  the  conveyance  from  Mrs.  drlebar  to  her 
father,  was  not  for  the  sum  of  3,000/.,  but  for 
a  bond  conditioned  for  a  payment  of  that  sum. 
The  question  was  argued  by  Mr.  Pemberton 
and  Mr.  Preston  for  the  plaintiff;  Mr.  Bicker- 
tiefh  and  Mr.  Shapter  for  the  defendant. 

The  Master  of  the  RoUs.-^ln  the  verv  labo- 
rious and  luminous  judgment  given  in  the  case 
of  Mackreth  v.  Symmont  >,  Lord  Eld/tn  exa- 
mmed  all  the  principles  and  authorities  appU- 
cable  to  cases  of  this  description.    The  only 
case  in  which  those  principles  have  not  been 
acted  upon  is,  that  of  tVinter  v.  Lord  Anson  \ 
decided  upon  appeal  from  this  Court,  which  I 
do  not,  however,  feel  myself  bound  to  follow. 
That  is  a  singular  case,  in  opposition  to  the 
clear  principles  of  Lord  Eldon,  after  a  most 
laborious  investigation  and  luminous  exposi- 
tion.   The  question  is,  what  is  meant  by  the 
doctrine  of  a  Court  of  Equity,  that  a  vendor 
has  a  lien  for  the  purchase-money  upon  the 
estate  sold  ?    A  lien  for  what? — ^for  the  consi- 
deration stated  in  his  conveyance.    If  ft  colla- 
teral securiiy  be  given  for  the  consideration 
stated  in  the  conveyance,  it  certainly  does  not 
discharge  the  vendor's /f>A,  but  is  merely  afiH*- 
ther  and  additional  securitv  for  that  considera- 
<ioD.    But  if  the  collateral  engagement  be  not 
a  security  for  the  consideration  stated  in  the 
conveyance,  but  in  satuCaction  of  it,  how  can 
the  lien  possibly  remain  ?    The  result  of  the 
doctrine  laid  down  by  Lord  Eldon  is,  that  where 
a  collateral  security  is  given  for  the  perform- 
ance of  the  consideration  stated  in  the  convey- 
ance, it  does  not  discharge  the  /iVii,  but  gives  a 
further  remedy  to  the  vendor ;    it  does  not 
release  the  party  from  the  engagement  into 
which  he  has  entered  by   the   conveyance. 
Applying  this  principle,  therefore,  to  the  pre- 
sent case,  the  question  is,  whether  this  colla- 
teral engagement  is  a  mere  security  for  the 
performance  of  the  consideration  stated  in  the 
convevance,  or  is  an  engagement  for  doing 
something  in  satisfaction  of  that  consideration. 
If  it  stipulates  to  do  any  thing  inconsistent  with 
the  consideration  stated  in  the  conveyance,  the 
lien  is  discharged,  and  it  becomes  a  case  of 
satisfaction.     If  a  part^  agrees  b^  the  convey- 
ance to  receive  a  certain  sum  of  money,  and 
by  a  collateral  and  distinct  engagement  agrees 
not  to  receive  that  sum  of  money,  but  to  ac- 
cept a  satufaction  for  the  consideration  stated 
in  the  conveyance  in  another  mode,  how  can 
he  be  said,  upon  any  principle  of  reason,  to 
retain  his  Uenf  Here  the  purchaser  engages  to 


»  15  Vesey,  329. 

*  I  Sim.  &  St.  434.  The  case  upon  appeal 
is  not  yet  reported ;  but  the  decision  was  re- 
versed by  Lord  Chancellor  Lyndhurst., 


pay  3000/.,  the  conveyance  containing  the 
usual  acknowledgment  of  the  receipt  of  that 
sum  ;  a  collateral  security  on  the  part  of  the 
vendee  to  pay  the  money  would  not  discharge 
the  lien,  but  give  an  additional  remedy  to  the 
vendor.  But  an  engagement  that  he  shall  not 
pay  that  sum  of  money,  but  the  interest  only, 
during  the  lives  of  certain  parties,  and  upon 
certain  events  to  pay  different  sums  or  no  sum 
at  all,  which  is  to  happen  in  one  event,  is  an 
engagement  on  the  part  of  the  vendor  to 
accept  a  distinct  satisfaction  in  discharge  of 
the  consideration  stated  in  the  conveyance.  No 
person  who  applies  himself  to  the  examina- 
tion of  this  subject,  can  doubt  the  soundness 
of  the  conclusion  to  which  Lord  Eldon  ar- 
rived. There  is  in  this  case,  moreover,  a  cir- 
cumstance of  great  strength,  namely,  tliat 
although  the  vendor,  in  the  body  of  the  con- 
veyance, states  himself  to  have  received  3000/., 
yet  upon  the  back  of  the  conveyance  there  is  a 
receipt  for  a  bond  which  is  considered  by  the 
vendor  as  a  satisfaction  of  the  engagement  en- 
tered into  in  the  body  of  the  conveyance.  The 
case  of  fFinter  v.  Lftrd  Anson^  decided  by 
Lord  Lyndhurst  upon  appeal,  was  carried  to 
the  House  of  Lords,  but  the  appeal  was  not 
prosecuted.  Had  it  been  a  decision  even  of 
the  House  of  Lords,  I  should  not  have  followed 
it,  because  it  is  inconsistent  with  the  whole 
current  of  authorities,  and  contradicts  the 
principles  which  have  been  so  clearly  estab- 
lished by  Lord  Eldon,  and  approved  of  by  other 
Judges.  My  opinion  is,  that  this  purchaser 
must  take  the  title,  the  defendant's  estate 
being  exonerated  from  all  liability  in  respect 
of  the  daughter's  lien. 

Parrott  v.  Sweetland,  at  the  Rolls,  July  7th» 
1834. 


[Before  the  four  Judges.] 

SHBWIKO  CAUSE. — TAKING  OFVICB  COPIES  OF 
AFPIDAYITS. 

//  does  not  appear  to  be  necessary  to  take 
office  copies  of  affidavits  in  support  of  an 
enlarged  rule. 

It  being  attempted  to  shew  cause  against  an 
enlarged  rule  nihi,  it  was  objected,  as  a  pre- 
liminary objection,  that  office  coiiies  had  not 
been  taken  of  the  affidavits  on  which  the  rule 
had  been  enlarged. 

The  Court  (sfter  consulting  the  Clerk  of  the 
Rules)  thought  that  as  according  to  the  modern 
practice  it  had  not  in  all  cases  been  held  ne» 
cessary  to  take  such  copies,  it  would  not  be 
reouired  in  the  present  instance. 

Cause  then  was  shewn,  and  the  rule  ulti- 
mately discharged. 

Rule  discharged.— Fey  v.  Pitt,  H.  T.  1835. 
K.  B.F.J. 
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MIDDLESEX  COUNTY  COURT  ACT. — COSTS. — 
DEMURRER. — PLEA. 

j[f  defendant  it  indebted  in  the  amount  of 
40*.  only^  and  is  resident  in  the  county  of 
Middlesex,  and  liable  to  be  summoned  to  its 
County  Court,  those  facts  cannot  be  pleaded 
as  a  defence  in  the  superior  Courts. 

Demurrer  to  a  plea.  The  action  was  for 
work  and  labour  done,  and  the  defendant 
pleaded  that  the  cause  of  action,  if  any, 
amounted  to  a  less  sum  than  40j(.,  and  that  he 
at  the  time  the  action  was  commenced  resided 
in  the  county  of  Middlesex,  and  was  liable  to 
be  summoned  to  the  County  Court  of  the  said 
county. 

In  support  of  the  rule,  it  was  contended, 
that  it  was  clearly  shewn  by  6  Edw.  1,  c.  8, 
the  Statute  of  Uloucester,  that  where  the 
cause  of  action  amounts  to  less  than  40«.,  the 
action  cannot  be  brought  in  the  superior 
Courts.  The  23  6.  2,  c.  S3,  cannot  be  con- 
sidered  as  repealing  the  Statute  of  Gloucester. 

In  support  of  Uie  demurrer,  it  was  sub- 
mitted, that  the  Statute  of  Gloucester  did  not 
entitle  the  defendant  to  plead  the  fact  of  the 
plaintiff's  claim  amounting  to  no  more  than 
40*.  in  answer  to  an  action  for  a  sum  which 
lie  (the  defendant)  alleged  did  not  exceed  4Qs, 
The  Statute  of  Gloucester  nmst  be  considered 
as  repealed  by  the  Middlesex  County  Court 
Act. 

Per  Curiam. — The  Middlesex  County  Court 
Act  certainly  repeals  the  Statute  of  (Houcester 
for  this  pui^se.  From  the  provisions  con- 
tained in  sec.  19  of  the  former  act,  with  res- 
pect to  the  penalty  of  costs,  where  the  cause 
of  action  does  not  amount  to  40s.,  it  is  clear 
that  an  action  may  be  brought  for  such  a  sum 
in  the  superior  Courts.  The  plaintiff  could 
not  be  liable  to  costs  under  this  section,  unless 
he  had  brought  his  action  in  the  superior 
Court.  This  having  been  done,  the  penalty  is 
provided  by  this  section,  and  the  aefendant 
should  avail  himself  of  this  remedy  given  by 
the  Middlesex  County  Court  Act.  Besides, 
the  plea  is  defective  in  point  of  law.  It  is  pro- 
vided bv  the  above  section,  that  in  certain 
excepted  cases  the  action  may  be  brought  in 
the  superior  Courts,  althoufifh  the  sum  recover- 
ed is  under  40*.  It  should  have  been  shewn, 
therefore,  that  the  cause  of  action  in  the  pre- 
sent case  was  not  one  of  the  excepted  in- 
stances. 

Judgment  for  the  plaintiff. — Sandallv,  Ben^ 
nett,  M.T.  1834.    K. B.F.J. 


llitig'jf  ISeiug  PrartUe  Cottrt 

JURISDICTION  OF  THE  LAW  COURTS.— -SPE- 
CIAL AGREEMENT. 

In  what  eases  the  Court  cannot  interfere  to 
set  aside  a  regular  execution  issued  in 
pursuance  of  an  agreement  between  the 
parties  in  a  cause. 

This  was  an  application  to  set  aside  a  writ 
of  execution  sued  oiit  by  the  lessor  of  the 
plsuntiff  in  tlus  cause,  which  was  an  action  of 


ejectment,  under  these  circumstances.  The 
plaintiff  had  taken  tlie  cause  down  to  the 
assizes  for  trial,  when  the  parties  ai^reed  that 
the  plaintiff  should  be  nonsuited  for  want  of 
the  defendant's  appearing  to  confess  lease, 
entry,  and  ouster,  and  that  thcf  defendant 
should  pay  the  costs  of  the  action  on  the  5th 
of  October  folluwing;  but  if  he  did  not,  a 
writ  of  habere  facias  possessionem  should  issue. 
The  lessor  of  the  plaintiff  did  not,  however, 
tax  his  costs  until  the  17th  of  the  following 
month  of  December,  when  the  defendant  was 
required  to  pay  their  amotmt.  This  he  was 
unable  to  do ;  and  afterwards,  a  week's  fur- 
ther time  having  been  givjen  to  him,  the  present 
writ  of  habere  facias  possessionem  was  issued 
and  executed.  The  present  application  was 
made  to  set  aside  this  execution  on  any  terms 
the  Court  should  think  it  right  to  impose. 

Patteson,  J.,  was  of  opinion,  that  as  the 
parties  had  entered  into  the  agreement  in  oues- 
tion  they  were  bound  by  it.  The  Coijrt  had, 
in  fact,  no  iurisdiction  for  such  a  purpose. 
The  rule  which  has  been  granted  in  this  case 
must  therefore  be  discharged. 

Rule  discharged. — Doe  d.  Lord  Stafford  v. 
Corbett,  H.TA^b.    K.B.P.C. 


ATT^^CHMENT. — SHERIFF. — C0LL][fSI0N. — 
BAIL. — REGULAR  JUDGMENT- 

In  an  affidavit  by  a  sheriff' for  setting  aside  a 
regular  attachment  against  him  on  pay* 
ment  of  costs,  it  is  not  necnssary  that  it 
should  be  shewn,  that  he  does  not  collude 
with  the  bail. 

A  rule  nisi  had  in  this  case  been  obtained, 
for  the  purpose  of  setting  aside  an  attachment 
issued  against  the  sheriff,  on  payment  of  costs. 

On  shewing  cause  against  this  rule,  the  affi- 
davit of  the  sheriff's  officer,  on  which  this  rule 
bad  been  obtained,  was  objected  to,  on  the 
ground  of  its  not  denying  collusion  with  the 
bail,  but  merely  stating  the  application  to  be 
made  on  the  officer 's  behalf,  without  collusion 
with  the  defendant. 

Per  Curium. — We  are  of  opinion,  that  the 
affidavit  is  quite  regular :  it  is  for  the  plaintiff 
to  shew  that  he  has  lost  a  trial.  The  present 
rule  must,  therefore,  be  made  absolute  on  pay- 
ment of  costs,  with  the  attachment  standing  as 
a  security. 

Rule  absolute  accordingly. — The  iWfjF  v. 
The  Sheriff  of  Middlesex,  in  a  cause  of  ffnhy 
V.  Rallett,  M.  T.  1834.    Excheq. 


BLBADING. — DEM  U  RRE  R. — VERIFICATION.— 
AWARD  AND  SATISFACTION. 

If  a  plea  contains  allegations  of  payment  as 
to  part  of  the  plaintiff's  demand,  and  a 
general  denial  as  to  the  rest,  it  should  con- 
clude with  a  verification,  or  it  will  he  de- 
murrable. 

The  plaintiff  in  this  case  demurred  specially 
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to  the  defendant's  plea,  on  the  ground  of  its 
not  concluding  with  a  verification,  it  being  a 
double  plea.  It  appeared,  that  the  declaration 
was  in  ofsumpsit.  The  defendant's  plea  as  to 
14f.,  parcel  of,  &c.,  was,  that  he  had  paid  the 
same  nefore  the  commencement  of  the  action, 
and  as  to  the  residue,  that  he  did  not  promise 
as  alleged  in  the  declaration. 

Id  support  of  the  demurrer,  it  was  contend- 
ed, that  tne  plea  ought  to  have  concluded  with 
a  verification,  as  new  matter  was  introduced. 
That  the  payment  alleged  mi?ht  have  been  be- 
fore the  commencement  of  the  suit,  but  after 
tbe  contract  had  been  broken ;  and  that  there 
should  have  been  two  pleas. 

In  suppoi^  of  the  pleas,  it  was  submitted, 
that  as  tne  general  issue  was  properly  pleaded 
to  all,  except  the  14«.,  the  demurrer  was  too 
extensive. 

Parke,  B. — It  is  not  shewn  by  the  plea,  that 
the  14«.  were  accepted  in  satisfaction.  The 
manner  in  which  it  is  pleaded,  excludes  a  re* 
plication  that  the  money  was  not  paid  when 
it  became  due.  The  whole  is  pleaded  as  one 
plea,  and  there  is  one  demurrer  to  the  whole. 
Unless  the  defendant  amends,  there  must  be 
judgment  for  the  plaintiff  on  the  whole  plea. 

Judgment  accordingly.— ^w^//  v.  Smtih, 
M.T.  l^m.     Excheq. 


NOTES  OF  THE  WEEK. 


THE  NEW  JUDGE. 


Mr.  Jostice  Coleridge  was  sworn  into 
<}ffice,  and  took  his  seat  in  the  Ck>i]rt  of 
King's  Bench,  on  Tuesday  last,  the  27th 


LANCASHIRE  ASSIZES. 

Smce  the  information  we  communicated 
in  our  last  number,  we  learn  that  the  inten- 
tion is,  to  commence  the  Lancashire  Assizes 
at  Lancaster,  and  to  adjourn  from  thence  to 
Uverpool.  Some  arrangements  are,  how- 
ever, yet  to  be  made,  before  the  matter  can 
be  decisively  fixed. 

We  shall  be  glad  to  bear,  that  a  similar 
course  will  be  adopted  in  other  large  and 
populous  counties,  in  order  that  the  ex- 
pense and  inconvenience  of  bringing  wit- 
nesses from  a  distance,  and  keeping  them  a 
considerable  time,,  may  be  in  future  avoided, 
according  to  the  object  and  intention  of  the 
act. 


^EPXAL  or  PROFESSIONAL  CERTIFICATE  DUTY. 

This  tax,  which  was  created  by  25  G.  3« 
<:.  80,  shall  be  noticed  in  our  next  number 
in  the*way  suggested  by  a  Correspondent 


NEW  REGULATIONS  OF  TUA  INNS  OF  C0T7RT. 

It  appears  that  the  regulation  for  caUing 
to  the  Bar  is  about  to  be  altered,  and  that 
in  future  the  persons  applying,  besides  keep- 
ing twelve  terms,  must  be  such  as  have  not 
been  engaged  in  any  trade  or  business  for 
five  years  previously.  Will  this  comprise 
the  "  business"  of  attorneys,  or  only  those 
persons  who  consider  themselves  profession- 
al men — such  as  appraisers,  house  agents, 
accountants,  and  others  ?  The  latter,  we 
conceive,  will  be  the  proper  construction  of 
the  rule  ;  but  we  think  it  should  be  placed 
beyond  doubt. 


COMMON  LAW  SITTINGS. 


KINO'S  BENCH. 
jl/ier  Hihry  Term,  1835. 


MIDDLESEX. 

Common  Juries. 
Monday      .      Feb.  2 
Wediiesdav         .      4 

and  dally  to 

Saturday     .  7 

inclusive. 

Special  Juries. 
Monday       .     Fetb.  9 

and  daily  to 
Thursday    .        .    12 

The  I4th,  I6th,  and 
17th  of  February,  for 
SpeCiid  or  Common 
Juries,  or  both. 


LONDON. 

Common  Juries, 
Tuesday    .        Feb.  3 
Wednesday  .     13 

(tbe  Adjournmentdav) 
Thursday    .        .    I? 

Special  Juries. 
Friday        .     Feb.  20 

and  daily  to 

Monday  .    23 

mclusive. 

The  24th,  25th,26th, 
27th,  and  28th,  for 
Special  or  Common 
Juries,  or  both. 


EXCHEQUER  OF  PLEAS. 
After  Hilary  Term,  1835. 


MiDDLBSaX. 

Monday       .      Feb.  2  |  Common  Juries.^ 

Wednesday  . 

4  J  Revenue  and  Com- 
\     mon  Juries. 

Thursday     . 

M 

Friday 

g( 

Saturday 

•   7l„ 

Monday 

9  )  Common  Jvnes. 

Tuesday 

•    '?( 

Wednesday  . 

•    1' 

Thursday     . 

•  \V 

Friday 
Saturday      . 

.    14  (Specitd  Juries. 

Monday 

Tuesday 

.    17 

LONDON. 

Tuesday             F 

eb.  3  1  Common  Juries. 

Wednesday . 

•    ^'l     Common  Juries. 
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Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 


Jnswers  to  Queries, — Queriea. 


Common  Juries. 


26 1 

27  f  Special  Juries. 

28 


The  Court  will  sit  at  10  o'clock. 


ANSWERS  TO  QUERIES. 


Eofo  of  ^ropertfi  aiOr  Canbcpanclng. 

REAL  PROPERTY. — WILL.      P.  240. 

An  answer  to  J.  A.  M.'s  query  may  be  found 
in  the  Introduction  to  the  10th  vol.  of  Jar- 
man's  Continuation  of  Bythewood's  Prece- 
dents. He  first  says  that  the  Statute  of  Frauds 
requires  a  revocation  to  be  attested  by  three 
witnesses.  This  point  I  know  has  been  sub- 
ject to  discussion;  but  the  reasoning  of  the 
latter  part  of  the  paragraph  is  so  just  and  ap- 
posite,  that  I  should  conceive  it  would  entirely 
set  the  question  at  rest.  I  have  extracted  it : 
"  If  the  new  devise  be  ineffectual  on  account 
of  the  attestation  being  insufficient  for  a  de- 
vising',  though  sufficient  for  a  revoking  will " 
(which  I  conceive  J.  A.  M .,  though  perhaps 
wrongly,  imagines  to  be  his  situation),  **  the 
revoking  clause  will  be  inoperative  on  another 
principle,  namely,  that  the  revocation  is  de- 
pendent on,  and  fails  with,  the  attempted  new 
disposition ;  the  purpose  to  revoke  being  con- 
sidered to  be  not  a  substantive  independent 
intention,  but  subservient  to  another  purpose, 
for  which  the  instrument  is  incompetent ;  the 
testator  meaning  to  do  the  one  only  so  far  as 
affects  the  other.  Ergleston  v.  Speke,  Carth. 
79 ;  1  Show.  89 ;  Onions  y.  Twer,  2  Vern. 
441 ;  S.  C.  I  P.  W.  343."  J.  O. 


STAMP. — LEASE  POR  A  YEAR.   P.  224. 

The  ad  valorem  on  the  lease  for  a  year,  al- 
ways depends  on  the  ad  valorem  on  the  re- 
lease. The  stamp  on  the  lease  for  a  year 
would  therefore  be  1/.  W.  T. 


JOINT  TENANCY.      P.   176. 

I  do  not  see  how  there  can  be  any  ques- 
tion, but  that  the  whole  take  as  joint  tenants. 
The  trust  is  declared  to  them  n^enerally  and 
jointly,  without  any  restriction.  Consequently, 
there  will  be  a  right  of  survivorship,  and  no 
disposition  can  be  made  by  will  of  any  share, 
neither  will  it  devolve  to  the  next  of  kin  in  case 
of  intestacy.  Spes. 

STAMPS. — LEASE  FOR  A  YEAR.   P.  176. 

The  question  raised  by  J.  A.  M.  is  certainly 
novel.  Even  admittii^  that  the  covenant 
could  be  introduced,  I  think  it  tvould  be  a  bad 


plan,  inasmuch  as  the  lease  for  a  year,  bein^ 
separate  from  the  deed,  is  frequently  lost,  and 
a  covenant  of  such  importance  as  for  the  pro* 
duction  of  deeds,  ought  to  be  the  subject  of 
the  greatest  care.  On  reference  to  the  Stamp 
Act,  55  G.  3,  c.  184,  titles.  Bargain  and  Sale, 
and  Conveyance,  he  will  be  convinced,  I  think, 
that  in  sucn  a  case  a  distinct  deed  stamp  would 
be  necessary,  Spks. 

Eofo  0f  EanHT^rlr  ssilr  Ceiumt. 

SELLING  DISTRESS.      P.  207. 

A  reasonable  time,  after  the  expiration  of 
five  days  from  the  day  of  distress,  is  by  law  al- 
lowed to  the  landlord,  for  appraising  and  cel- 
ling the  goods  distrained.  Pitt  v.  Sh^tr^  4  B.  & 
Aid.  208.  Spks. 


QUERIES. 


Cammon  I^Od. 

BILL  OF  EXCHANGE. — ^AGENT. 

If  an  agent,  in  drawing,  &c.  a  bill  of  ex- 
change, indorse  the  bill,  putting  the  words 
sans  recours,  can  a  holder  of  the  bill  charge 
the  principal  under  such  circumstances  ?  And 
if  an  agent  is  compelled  to  pay  his  principal'^ 
bill,  by  indorsing,  &c.  in  his  (the  agent's)  own 
name,  can  he  compel  the  principal  to  pay  him 
the  costs  incurred  in  that  action  ?  AndTwlial 
remedy  has  an  agent  against  his  princbal  for 
the  amount  ?  A,  P.  B. 


MARRIAGE. — MINORS. 

If  a  marriage  takes  place  between  two  per- 
sons, legally  solemnized,  either  of  which  are 
under  the  age  of  21  years,  without  consent,  can 
the  minor,  on  attaining  21,  dissolve  the  mar- 
riage? and  if  so,  to  whom  do  the  children 
belong  ?  What  amounts  to  a  continuation  of 
the  marriage,  when  the  minor  attains  the  age 
of  21  ?  Does  not  a  continuing  to  live  toge- 
ther, and  for  what  space  of  time  ? 

B.  S.  M. 


ILLEGITIMATE  CHILD. 

In  the  year  1819,  ^.  had  a  bastard  child 
sworn  to  him;  and  in  1820,  an  order  was 
made  on  him  to  pay  to  the  parish  3«.  6</.  a 
week.  The  3#.  6f/.  a  week  he  has  regularly 
paid  to  the  mother,  who  resided  out  of  the 
parish,  and  by  whom  the  child  was  kept,  by 
direction  of  the  parish  officers.  The  mother 
afterwards  married,  and  the  child,  a  boy,  con- 
tinued to  live  with  his  mother.  The  mother 
died  lately,  and  the  boy  continued  with  his 
father-in-law  until  lately,  when  the  father-in- 
law  sent  the  boy,  who  is  now  fifteen  years  of 
age,  to  the  parish  where  bom ;  and  the  parish 
now  again  calls  on  A.  to  continue  tiie  ^ir.  6^., 
agreeable  to  the  order  made  upon  him  in  1820. 
Is  ^.liable? 

A  Constant  Reader. 
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Pertinet,  et  nescire  malom  est,  agitamus." 

HORAT. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


Ml.  DOOD  8  INTRODUCTORT  LBCTUKB  OK 
COMMON  LAW. 

Iif  preparing  the  series  of  Lectures  which 
I  have  the  honor  now  to  commence,  I  was 
naturally  anxious  to  select  a  subject  which 
possessed  both  utility  and  interest.  Feel- 
ing my  own  inadequacy  strongly  to  arrest 
TOOT  i(ttention  to  my  lucubrations,  I  was 
the  more  desirous  to  present  to  you  a  sub- 
ject which,  even  under  the  most  imperfect 
exposition,  must  still,  from  its  utility,  its 
importance,  and  its  variety,  possess  very 
etroog  claims  on  your  attention.  The  law 
respecting  contracts  is  not  only  one  which 
w  every  day  repeatedly  before  the  Courts, 
b^t,  as  every  experienced  solicitor  well 
^ow8,  is  constancy  the  subject  of  inquiry 
&nd  of  practical  proceedings  in  his  office — 
ODe  on  which  his  clients  perpetually  ask 
advice,  which  he  is  often  obliged  to  give 
titempore;  one  which  p^ents  points  of 
perpetual  novelty  and  nicety,  on  which  he 
may  frequently  consult  books  and  barristers 
^thout  obtaining  the  precise  information 
he  wants ;  and  on  which,  if  he  goes  into 
Court  with  a  cause,  he  may  often  find  the 
ondes  of  the  bench  either  hesitating  or 
divided,  and  much  more  ready  to  admit  the 
difficulty  and  doubt  of  the  case,  and  to  re^ 
ferve  it  for  future  argument,  than  to  decide 
It.  Thus,  while  the  difficulties  arid  niceties 
of  the  subject  naturally  give  it  an  in- 
^CTest  to  us  all  as  practising  lawyers,  the 
very  great  and  increasing  frequency  of  the 
<^  which  it  affects,  render  all  informa- 
tion upon  the  law  of  contracts,  even  the 
most  elementary,  humble,  and  simple,  of 
»o.  ecu. 


service  to  the  man  of  business.  In  the 
early  periods  of  our  law,  when  land  was 
the  principal  subject  of  property  and  of 
transfer,  when  commerce  was  very  limited, 
and  personal  property  had  hardly  an  exist- 
ence, the  law  respecting  real  property  al- 
most monopolized  the  astuteness  and  sub- 
tlety of  lawyers.  Three-fourths  of  the  cases 
in  our  early  reports  turn  on  questions  res- 
pecting reed  estate.  In  the  third  volume  of 
Croke's  excellent  and  accurate  Reports  in 
the  reign  of  Elizabeth,  James,  and  Charles, 
the  cases  respecting  contracts  of  any  sort 
are  extremely  rare,  and  are  almost  entirely 
confined  to  actions  of  covenant  on  leases  or 
deeds  of  conveyance,  and  to  actions  of  debt 
on  bonds  or  statutes.  Very  few  cases  of 
assumpsit  occur,  and  scarcely  one  case  of 
any  contract  of  a  commercial  character. 
The  perpetual  actions  for  verbal  slander^ 
and  for  paltry  assaults  and  false  imprison- 
ment, which  occur  at  that  period,  form 
almost  the  only  variety  from  the  general 
tenor  uf  cases  respecting  rights  to  the  soil, 
devises  and  conveyances,  rents,  copyhold 
and  manorial  rights,  tithes,  heriots,  com- 
mons, ways,  and  other  real  interests.  The 
character  of  the  cases  in  the  truly  valuable 
Reports  of  Saunders,  in  the  time  of  Charles 
the  Second,  is  for  the  most  part  (though 
with  more  exceptions)  the  same ;  and  it  is 
not  till  after  the  Revolution  of  1688.  that 
mercantile  law  and  the  subject  of  personal 
contracts  begins  to  occupy  that  prominent 
place  in  our  judicial  proceedings  which  it 
has  long  held,  and  now  holds.  In  the  Re- 
ports of  Lord  Raymond,  of  Salkeld,  Strange, 
Comberbach,  and  their  cotemporaries,  the 
cases  upon  personal  contracts  become  very 
frequent.  In  short,  the  passing  of  the 
navigation  laws  in  the  reign  of  Charles  the 
T 
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Second,  the  establishment  of  the  Bank  of 
England,  of  the  East  India  Company,  of 
the  South  Sea  Companjf,  and  of  several  in- 
surance compan^ea  (tha  date  of  thi;  Amio« 
able  Office  is  1 706,  and  of  the  Union  Office 
1714),  the  act  putting  promissory  notes  on 
the  footing  of  bills,  are  aU  so  many  indica- 
tions of  that  increasing  activity  in  our 
national  trade  and  commerce  which  at  the 
same  period  begins  conspicuously  to  f^pear 
in  the  character  of  the  oases  before  the 
Courts.  Sir  John  Holt,  who  presided  in 
the  Court  of  King's  Bench  from  the  Revo- 
lution to  the  year  1710,  and  whom  Lord 
Stowell  calls  "  that  great  master  of  EngHsh 
common  law,"  was  eminently  calculated 
by  his  profound  knowledge,  his  legal  astute- 
ness, and  his  strict  impartiality  and  in- 
tegrity, to  deal  with  the  novel  descriptions 
of  commercial  contracts  and  dealings  which 
then  became  the  subject  of  litigation.  If 
Lord  Mansfield,  Lord  Kenyon,  Lord  Eldon, 
and  above  all  Lord  Ellenborough  and  Lord 
Tenterden,  must  be  considered  to  have 
mainly  reared  the  fabric  of  our  commercial 
code— to  have  given  to  our  law  of  con- 
tracts its  consistency,  good  sense,  and 
equity — Lord  Holt  undoubtedly  laid  its 
earliest  foundations.  His  decisions,  reported 
by  Lord  Raymond,  are  full  of  knowledge, 
strong  sense,  and  acuteness ;  and  they  set- 
tled, for  the  first  time,  many  of  those 
cardinal  and  important  points  which  have 
now  become  quite  familiar  to  us  all  in  our 
law  of  contracts.  The  decisions  upon  bills 
of  exchange  were  then  very  numerous.  The 
Court,  in  bis  time,  first  settled  that  the 
custom  of  merchants  need  not  be  stated  at 
length  in  the  declaration—that  a  protest 
was  not  necessary,  in  case  of  an  iiiland  bill, 
in  order  to  sue  the  drawer— that  a  bill 
drawn  payable  only  out  of  a  specific  fund 
was  not  a  negotiable  bill  of  exchange.  They 
also  then  first  decided  that  the  consignee 
under  a  bill  of  lading  acquires  the  property 
in  the  goods,  so  as  to  entitle  him  to  sue  the 
shipowner  for  their  loss.  The  principles  of 
the  action  of  assumpsit  also  became  then 
better  understood  and  settled.  The  com- 
mon money  counts  grew  into  every  day 
use,  though  Lord  Holt  said  he  was  a  bold 
man,  indeed  who  first  ventured  on  them. 
His  celebrated  judgment  in  Cog^fs  v.  Ber- 
nard, 1  Lord  Raymond,  I  shotdd  strongly 
reconunend  to.  your  attention.  It  exhibits 
a  simple  and  perspicuous  summary  of  the 
law  respecting  the  various  contracts  of  bail- 
ment, deduced  from  our  decided  cases,  and 
from  the  text  of  Bracton,  who  drew  his 
doctrine  on  this  subject  from  the  source  of 


the  civil  law.  Sir  W.  Jones's  elegant 
Essay  on  Bailment  is,  in  hct,  an  expansion 
and  a  commentary  on  this  luminous  judg- 
ment;  Q»d  while  Sir  William,  by  a  refe- 
rence to  the  text  of  the  civil  law,  and  a 
close  examination  of  our  decided  cases,  ex- 
poses some  manifest  errors  of  Lord  Coke  in 
Southcoie*8  case  on  this  subject.  Sir  William 
in  general  confirms  and  fortifies  the  prin- 
ciples laid  down  by  Lord  Holt,  wkieh  have 
formed  tha  standard  for  all  modem  judg- 
ments on  this  important  subject. 

During  the  thirty-two  years  in  which 
Lord  Mansfield  presided  in  the  Court  of 
King's  Bench,  commercial  dealings  of  eveiy 
sort  sustained  a  great  extension,  and  the 
amount  of  personal  property  in  the  kingdom 
was  largely  increased  and  widely  dis- 
seminated. His  decisions  on  questions  of 
contract,  reported  in  Barrows,  Douglas,  and 
Cowper's  Reports,  are  of  the  highest  autho- 
rity and  value.  The  law  of  bills  of  ex- 
change became  under  his  hands  move  defi- 
nite and  settled.  The  law  respecting  ma- 
rine insurance  almost  started,  into  life,  and 
owes  its  systematic  character,  and  its  gene- 
ral consistency  and  equity,  mainly  to  Lord 
Mansfield's  acuteness  and  sound  judgment, 
followed  up  by  the  vigour  and  sagacity  of 
Lord  Ellenborough,,  and  the  sound  sense 
and  industry  of  Lord  Tenterden.  Mr.  Jus- 
tice Park  and  Mr.  Serjeant  Marshall,  in 
their  useful  works  on  the  Law  of  Marine 
Insurance,  have  expressed  their  admiration 
of  the  enlightened  equity  and  sound  wisdom 
which  mark  the  insurance  cases  decided  bf 
Lord  Mansfield.  Mr.  Justice  Buller,  in  the 
famous  case  of  Lickbarrow  v.  Mason,  2  T.  R. 
63,  says  of  him—"  Within  these  thirty 
years  the  commercial  law  of  this  oountiy 
has  taken  a  very  difilbrent  turn  from  what  it 
did  before.  We  find  in  Juce  v.  Prescott, 
that  Lord  Hardwicke  was  proceeding  with 
great  caution,  not  establishing  any  general 
principle,  but  decreeing  on  all  the  circum- 
stances put  together.  Before  that  period 
we  find  that  m  courts  of  law  all  the 
evidence  in,  mercantile  cases  was  thrown 
together;  they  were  generally  left  to  * 
jury,  and  produced  no  general  principle. 
From  that  time,  we  aB  know  the  great  study 
has  been  to  find  some  certain  general  prm- 
ciples,  which  shall  be  known  to  all  manJond ; 
not  only  to  rule  the  particular  case  then 
under  consideration,  but  to  serve  as  a  guide 
for  the  future.  Most  of  us  have  heard  these 
principles  stated,  reasoned  upon,  enlarged, 
and  explained  by  Lord  Mansfield,  till  we 
have  been  lost  in  admiration  at  the  strength 
and  stretch  of  understanding ;  and  I  shoula 
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lie  terv  eorry  to  find  mysdf  tmder  a  neces- 1 
Bty  of  difierin^  from  any  cast  npon  thia 
subject,  which  has  been  d^dded  by  Lord 
Mansfield^  vrho  may  be  truly  said  to  be  the 
founder  of  the  commercial  kvr  of  this  coun- 
try."   Lord  Kenyon,  Lord  E!don,  in  the 
Common  Pleas,  and  above  aD  Lord  Ellen- 
borough,  by  a  series  of  sound  and  consistent 
adjii£cations>  in  a  gteat  degree  filled  up  Ae 
admirable  outline  of  the  law  of  personalty 
and  of  contiracts,  which  was  left  by  Lord 
Mansfield :  and  it  is  fortunate  for  the  pro- 
fession, that  the  body  of  excellent  and  satis- 
fectory  dedidons  upon  an  almost  infinite 
variety  of  commercial  and  other  contracts, 
which  Lord  Ellenbor6ugh  pronounced  du- 
ring the  sirteen  yeart  in  which  he    ^nas 
on  the  Bench,  have  been  accurately  and 
careftffly  reported  by   Sir  Edward    East," 
and  by  Sir  John  Campbell.     Any  student 
who  will  (filigently  study  and  digest  the 
cased  on  conMcts  and  commercial  law,  m 
East's  and  CampbelFs  Reports,  wiH  find 
them  fhll  of  interest,  and  will  reafily  be- 
come familiar  With  the  lewfing  principles 
goveriiing  those  contracts,  which  are  in  every 
(fay  use.    The  Court  of  King's  Bench  was, 
dming  that  time,  fflled  by  men  of  singu- 
lariy  vigorous  underttandtngs,  and  prbfound 
profesHfonal   knowledge  : — Lord    BDcnbo- 
rough;     Jnstices    Lawrence,     Le  Blanc, 
and  fiiiyley;   while  the  great  variety  and 
difficulty  of  ihe  cases  arising  from  extended 
trade,  respecting  questions  of  insurance ;  of 
charter-parties ;  of  principal  and  agent ;  of 
^tois  and  brokcrt ;  of  del  credere  c6mmis- 
siona ;  of  insurers  and  undcr-writers ;  the 
rights  of  aliens,  neutrals,  and  belligerents ; 
questions  of  set-ofi*;  of  stoppage  wi  transitu; 
of  bankruptcy ;   of  conlpositions  with  cre- 
(fitore;  of  agreements  within  the  4th  and 
17th  sections  of  the  Statute  of  Frauds,  cal- 
led for  an  the  leammg  and  sagacity  of  those 
Judges,  and  enabled  them  to  follow  out  the 
general  principles  of  the  law  of  contracts, 
which  had  been  settled  in  Lord  Mansfield 
and  Lord  Kenyon's  time,  and  to  apply  them 
to  the  more  complicated  fects,  and  novel 
combinations  oi  circumstances,  which  then 
arose.   It  wotdd  be  difficult  to  name  four  vol- 
umes in  an  a  common  lawyer's  library,  more 
r^lete  with   useful  practical  knowledge, 
with  every  day  information,  coming  home 
to  the  varied  business  of  life,  and  especially 
to  the  trade  and  dealings  of  London,  than 
Campbdl's  Repwts.     There  is  scarcely  any 
species  of  contract,  or  practical  deaKng  a- 
mong  tradesmen,  which  is  not  there.  The* 
subject  of  some  of   Lord  Ellenborough'sf 
maisterly  decisions,  winch  are  not  less  re- 


nmritable  foir  their  gen6^  soundness  and 
authority,  than  for  tiAt  pecufiar  Johnsonian 
vigour,  that  originality  of  thought  and  ex- 
pression^ which  so  strongly  impresses  them 
on  the  memory  of  the  reader.  Many  of  the 
most  settled  and  important  principles  of  the 
law  of  contracts,  rest  mainly  or  entirely  on 
the  high  and  unquestioned  authority  of 
these  admirable  adjudications,  which  were 
struck  off  at  the  sittings  with  a  surprising 
readiness,  not  less  in  comprehending  and 
analysing  intricate  fiicts,  than  in  correctly 
applying  to  them  the  rules  of  law,  or  the 
principles  of  moral  justice.  The  attempt 
to  disturb  these  decisions,  by  motions  before 
the  Court  m  banc,  Watf  not  very  frequently 
successful;  aad  it  perpetually  happened, 
that  the  judgment  even  on  novel  and  un- 
common cases,  which  Lord  EUenboiough's 
sagacity  and  l^gal  knowledge  suggested 
with  the  rapidity  of  intuitoh,  at  Guildhall, 
was  found  on  investigation  to  be  supported 
by  the  highest  written  authorities  in  our 
lawbooks, — so  correct  and  extensive  was 
his  reading,  and  so  deeply  was  his  mind 
imbued  with  the  principles  and  practice  of 
English  Law.  Many  who  now  hear  me  can 
from  their  own  experience,  I  am  sure,  bear 
witness  that  tlds  is  no  exaggerated  eulogy ; 
not  the  mere  partial  admiration  of  a  /oi^- 
ior  temporis  acti.  You  who  do  not  remem- 
ber that  great  judge,  whose  fame  is  so  pecu- 
fiaiiy  connetfted  with  the  particular  subject 
which  we  are  now  considering,  will  find  his 
learning  and  sagacity,  his  extensive  know- 
ledge and  sound  judgment,  dnd  even  much 
of  his  characteristic  expression  and  style, 
faithfully  and  accurately  recorded  in  the 
Reports  of  Campbell  and  of  East. 

The  acute  and  accurate  mind  of  Lord 
Tenterden,  was  in  a  peculiar  nmnner  occu- 
pied with  our  tracfing  and  commercial  la\^. 
He  commenced  his  professional  life  in  the 
busy  office  of  Messn.  Sandys  and  Horton, 
where  he  saw  much  agency  and  commercial 
common  law  business.  He  was  the  special 
friend  and  eleve  of  J-udge  Buller,  who  had 
so  mainly  contributed,  together  with  LoM 
Mansfidid,  to  the  settlement  of  the  law  of 
marine  insorance,  and  of  the  law  of  con- 
tracts generaity.  His  long  practice  as  a 
special  pleader,  made  him  familiar  with  every 
branch  of  pleading,  and  with  none  more  sb, 
than  with  the  diffictdt  and  intricate  plead- 
ings in  assnnipoit  and  covenant  on  policies, 
charter-parties,  bilk  of  lading,  guarantees, 
and  special  mercantile  contracts.  His  fami- 
liarity with  the  technical  bearing  and  effect 
of  a  loBpg  and  intricate  nisi  prins  record, 
was  very  coiispicuous,  and  wiis  eminently 
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useful  to  him  as  a  judge,  at  nUi  prim.  Soon 
after  he  was  called  to  the  bar,  he  published 
his  excellent  work  on  the  Law  of  Shipping, 
a  most  useful  study  to  aU  who  are  peculiar- 
ly engaged  in  mercantile  law.    Its  accuracy 
and  sound  sense,   its  judicious  union  of  a 
correct  analysis  of  cases,  with  a  connected 
dissertation  on  the  subject,  and  its  extensive 
researches  into  the  works  of  foreign  com- 
mercial jurists,  render  this  work  at  once 
classical  for  its  style  and  erudition,   and 
eminently  useful  in  business  for  its  practical 
views  and  its  luminous  arrangement.   These 
qualities  have  called  forth  the  repeated  en- 
comiums of  Lord  Stowell,  Lord  Ellenbo- 
rough.  Lord  Eldon,  and  other  lawyers;  and 
have  rendered  it  a  practical  guide  and  vade 
mecum,  on  all   questions  of  marine  law. 
The  cases  on  the  subject  of  contracts,  during 
the  fifteen  years  in  which  Lord  Tenterden  sat 
on  the  Bench,  gave  ample  scope  by  their  vari- 
ety and  difficulty,  for  the  application  of  that 
learning  and  knowledge  of  business,  and  the 
exercise  of  that  sound  practical  sense^  which 
peculiarly  distinguished  Lord  Tenterden; 
assisted  by  the  profound  knowledge  and  in- 
tense labour  of  Judge  Bayley,  and  the  un- 
erring sagacity  and  judgment  of  Mr.  J 
Holroyd.     His  judgments  in  Bamewall  & 
Aid. ;  B.  &  Cr. ;  and  Bam.  &  AdoL,  have 
settled  many  new  and  leading  points  in 
the  law  of  contracts,  in  a  most  satisfac- 
tory  manner.      One  of  his  very  earliest 
judgments    (Baring    v.    Corrie,    2  Bam. 
&  Aid.  137)  is  a  leading  authority  as  to  the 
duties  and  character  of  factors  and  brokers, 
and  places  on  the  clearest  footing  the  dis- 
tinction between  the  two  characters,  and 
the  consequences  as  to  set-off,  and  the  rights 
of  third  parties.which  flow  ^m  that  distinc- 
tion.    Another  of  his  very  recent  decisions, 
which  I  shall  have  occasion  to  notice  more 
hereafter  {Street  v.  Blay,  2  Bam.  &  Aid. 
456)  settles  the  principle  of  the  law  on  a 
very  nice  point,  viz.  the  right  of  a  vendee 
of  horses  or  other  chattels  to  rescind  the 
sale  and  retum  the  goods,  on  the  ground  of 
their  not  corresponding  with  a  warranty. 
In  short,  I  cannot  too  strongly  recommend 
the  concise  and  accurate  judgments  of  Lord 
Tenterden  to  your  perusal,  and  more  especial- 
ly in  the  earlier  and  middle  parts  of  his  career, 
when  the  cases  depend  more  on  broad  prin- 
ciples of  law,  and  less  on  nice  and  minute 
diversities  of  fact,  than  in  the  latter  part  of 
his  life.     I  may  add,  that  you  will  find  in  a 
late  entertaining  publication  (Sir  Egerton 
Brydges*  Memoirs)  a  few  interesting  par- 
ticulars of  his  life,  and  some  of  his  familiar 
letters^  descriptive  of  his  pursuits  in  the 
decline  of  life. 


'    From  this  slight  and  imperfect  sketch  of 
the  growth  and  progress  of  the  law  of  Con- 
tracts, you  will  see  that  it  possesses  the  re- 
commendation of  having  principally  grown 
up   within  the  last  100  years— since  the 
scholastic  pedantries  of  our  old  hterature 
and  philosophy,  had  given  place  to  sound 
principles  of  reasoning  and  logic,  and  after 
the  old  school  of  buckram  and  black-letter 
lawyers  had  been  replaced  by  judges  of 
more  enlarged  understandings   and  more 
philosophic  views,  Springing  from  no  feudal 
origin,  and  perplexed  by  none  of  the  anti- 
quated technicalities  which  disfigure  some 
other  portions  of  the  law,  the  law  of  con- 
tracts generally  rests  on  the  basis  of  com- 
mon sense,  and  the  rules  of  plain  and  ob- 
vious justice.     Very  few  of  its  canons  are 
merely  positioni  juris.      It  will  rarely  dis- 
gust you  with  decisions  outraging  reason, 
but  as  to  which  you  will  be  sorry  to  say,  Ua 
lex  est.  When  borrowed  from  other  laws,  it 
has  not  been  derived  from  the  obscure  folios 
of  Norman,  Gothic,  or  Scandinavan  juris- 
pmdence,  but  from  the   pure  and  bright 
fountains  of  Roman  law  in  its  best  days;— as 
in  the[instance  of  the  law  of  bailments,  thelaw 
respecting  appropriation  of  jmyments,  where 
several  debts  are  existing,  and  much  of  the 
law  of  partnership; — or  from  the  enlighten- 
ed modem  jurists  of  France  and  Holland— 
from  Huber,  Emerigon,  Roceus,  Pothier,  and 
Pardessus,  from  whom  many  of  our  rules 
respecting  marine  insurance,  charter-par- 
ties, and  seamen's  wages,  and  also  bills  of 
exchange,  have  been  adopted.    Though  oc- 
casionidly  modified  by  statutes,  this  branch 
of  law  in  general  depends  on  the  principles 
of  common  law ;  or  to  speak  more  correct- 
ly, on  the  rules  of  justice  and  morality, 
practically  applied  by  great  and  sagacious 
Judges,  to  the  various  transactions  of  trade 
and  business  which  have  required  adjudi- 
cation.     It  has  theref*e  a  less  forbidding 
aspect,  a   less  technical  character,  a  more 
systematic  and  orderly  coherence  and  con- 
nexion of  parts,  more  good  sense  and  sim- 
plicity, than  those  parte  of  our  law  which 
are  of  antique  and  feudal  origin.    The  most 
determined  and  zealous  of  modem  law  re- 
formers would  probably  not  in  manym- 
stances  wish  violently  to  innovate  on  our 
law  of  contracte.     It  is  principally  to  this 
part  of  our  law  that  Jeremy  Bentham,  a 
shrewd  critic,   and  in  general  most  hostile 
to  our  English  law,  has  applied  the  follow- 
ing eulogy :  "  Traverse  the  whole  conti- 
nent of  Europe,— ransack  all  the  libranes 
belonging  to  the  jurispmdential  systems  ot 
the  several  political  states ;— add  the  con- 
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tents  altogether,  you  would  not  be  able  to 
compose  a  collection  of  cases  equal  in  vari- 
ety, in  amplitude,  in  clearness  of  statement 
— in  a  word,  all  points  taken  together,  in 
instructiveness— to  that  which  may  be  seen 
to  be  afforded  by  the  collection  of  English 
Reports  of  adjudged  cases." — On  Codifica- 
tion, p.  37. 


LEGAL  CHRONOLOGY.  FOR  THE 
YEAR,  1834. 

Jan.— The  Real  Property  Acts,  which 
were  passed  in  1833,  came  into  operation 
the  first  of  this  month. 

Perpetual  Commissioners  under  the  Fines 
and  Recoveries'  Abolition  Act,  were  ap- 
pointed by  the  Lord  Chief  Justice  of  the 
Common  Fleas. 

21  St, — Case  decided  as  to  the  jurisdiction 
of  the  Inner  Temple  over  Clifford's  Inn. 
See  7  L.  O.  S40. 

23rf.— The  Benchers  of  the  Inner  Temple 
decided  against  the  application  of  Mr.  D. 
W.  Harvey,  to  be  called  to  the  Bar.  See 
7  L.  O.  209,  285. 

New  Practice  Rules  of  Hil.  4  W.  4,  were 
made.     See  7  L.  O.  231. 

Mr.  Starkie  and  Mr.  Austin  were  ap- 
pomted  to  deliver  law  lectures  at  the  Inner 
Temple. 

ZUt.^Mr.  Baron  Bayley  retired firom  the 
Bench.     See  7  L.  0.305. 

The  Rules  on  Pleading  to  be  laid  before 
Parliament,  previous  to  their  coming  into 
operation,  were  this  day  pronounced. 

New  Rules  were  made  by  the  Judges  of 
the  Common  Pleas,  under  the  Fine  and  Re- 
covery Abolition  Act,  relating  to  the  ac- 
knowledgment of  deeds  by  married  women. 

Feb.  4M.— The  Parliament  was  opened 
by  the  Kmg  in  person.     See  7  L.  O.  303. 

Notices  were  given  by  the  Solicitor 
General,  (Sir  J.  Campbell.)  of  Bills  to 
abolish  Imprisonment  for  Debt,  and  alter 
the  Law  of  Wills. 

Notice  was  given  of  a  Bill  for  the  regis- 
tration of  Births,  Marriages,  and  Deaths. 

The  Rules  of  Pleading  were  laid  before 
Parliament. 

Bills  were  introduced  for  continuing  the 
Tnmpike  Acts ;  for  fiacilitating  the  Recovery 
of  Tenements,  after  the  expiration  of  notice 
to  quit ;  for  County  Registration  of  Deeds ; 
for  Dissenters'  Marriages ;  allowing  Prison- 
ers'Counsel — also  as  to  Justices  of  the  Peace 
—Parish  Apprentices — and  County  Coroners . 

Lord  AUhorp  stated  the  intention  of  the 


Ministry  to  bring  in  the  Local  Courts'  Bill 
in  the  House  of  Commons. 

Mr.  Lynch  gave  notice  of  a  motion  as  to 
Chancery  Reform. 

20M.— The  Poor  Law  Commissioners 
made  their  Report.     See  7  L.  0 .  353. 

25M.— Sir  W.  Home  having  resigned 
the  office  of  Attorney  General,  Sir  John 
Campbell  was  appointed  in  his  stead,  and 
Mr.  Pepys  Solicitor  General. 

Notices  of  the  following  Bills  were 
given  :— Highways;  Liberty  of  the  Press ; 
Law  of  Forfeiture  ;  Illegal  Transactions ; 
General  Registry. 

Mr.  Hume  gave  notice  of  a  motion  to  re- 
duce the  Salaries  of  the  Puisne  Judges  to 
3500/. 

The  Bankruptcy  Funds,  and  County  Co- 
roners' Bills,  were  brought  in. 

Chancery  Returns  were  ordered  by  the 
House  of  Commons. 

28M.— Mr.  John  Williams,  of  the  North- 
em  Bar,  K.  C,  was  sworn  in  as  one  of  the 
Barons  of  the  Exchequer. 

March.— A  new  Scale  of  Costs  was  made 
by  the  Judges  of  the  Common  Law  Courts, 
to  take  effect  on  the  15th  instant.  See  7 
L.  O.  376. 

IIM.— The  motion  of  Mr.  C.  Ripon  for 
removing  the  Bishops  from  the  House  of 
Lords,  was  negatived  in  the  House  of  Com- 
mons by  a  majority  of  125  to  58. 

The  English  and  Irish  Judgments  Bill 
was  brought  in  by  Lord  Wynford. 

Notices  were  given  of  the  following 
Bills:— Government  of  Parishes;  Game; 
Indemnity ;  Hanging  in  Chains ;  Sewers ; 
and  Observance  of  the  Sabbath. 

13M— The  Common  Law  Commission- 
ers made  their  sixth  Report  on  the  Inns  of 
Court.     See  7  L.  O.  500. 

22cf.-n-Sir  Thomas  Denman  was  elevated 
to  the  Peerage,  by  the  title  of  Baron  Den- 
man of  Dovedale. 

Sir  John  Bayley,  Bart,  was  appointed  a 
Privy  Councillor. 

Mr.  F.  Pollock,  K.  C.  was  appomted  At- 
torney General  of  Lancaster. 

The  Central  Criminal  Court  Bill  was  in- 
troduced by  Lord  Chancellor  Brougham. 

26M. — The  Indemnity  Act  passed. 

The  Turnpike  Roads'  Continuance  Act 
passed. 

29th.— A  question  was  raised  in  the 
House  of  Lords,  as  to  the  precedence  of  the 
Attomey  General  of  England  and  the  Lord 
Advocate  of  Scotland.  See  7  L.  O.  466. 
505. 

^;wi7  14M.— The  sum  of  17,000/.  was 
voted,   for  the  repair  and  restoration  of 
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Westminster  Hall.     See  7  L.  O.  527. 

1 5th.— 'The  ChtnceUor  of  the  Exche^er, 
(Lord  Althorp,)  moved  reiolatioiiB  for  the 
Abolition  of  Tithes  in  England.  The  sub- 
ject referred  to  a  Special  Committee. 

The  following  Bills  were  introduced  in 
Parliament; — Spring  Assizes  and  Quarter 
Sessions ;  Exchange  of  Lands  in  Ck>mmon 
Fields. 

The  Poor  Law  Amendment  Bill  was 
brought  in. 

The  Chancellor  of  the  Exchequer  moved 
resolutions  for  abolishing  Church  Bates, 
and  substituting  a  Grant  out  of  tiie  Land 
Tax,  which  were  agreed  to  by  a  majority  of 
256  to  140;  but  the  Bill  was  not  perse- 
vered in. 

Notices  wore  ^ven  of  Bills  for  the  Do- 
mestic Registralaon  of  Deeds ;  the  Admin- 
istration of  Justice  in  Boroughs  ;  Benefit 
Societies;  the  Sale  of  Entailed  Property, 
and  altering  die  Law  of  Escheats. 

25M.— The  King^s  warrant  was  issued 
for  opening  the  Common  Fleas  to  aU  Bar- 
risters.    See  8  L.  O.  15. 

29M.— -Sir  James  Paike,  and  Sir  £.  H. 
Alderson,  took  their  Seats  on  the  £xchequ«r 
Bench  ;  Sir  John  Vaughan  in  the  Common 
Heas,  and  Sur  John  Williams  in  the  King's 
Bench. 

Maif.  7lA.— The  Bill  for  establishing  a 
General  Registry  of  Deeds,  was  thrown  out 
of  the  House  of  Commons  by  161  to  45, 
and  the  County  Register  Bill  by  125  to  68. 

The  Commutation  of  Tithes  Bill  brought 
in. 

12/ft.— -Lord  Althorp  stated  lus  inability 
to  proceed  this  session  with  the  Local 
Courts,  and  Imprisonment  for  Debt  Bilk. 

15^^. — Mr.  Tennyson's  motion  fu*  short- 
ening the  Duration  of  Parliaments,  was  re< 
jected  by  a  majority  of  225  to  185. 

I6th,  ^-  Lord  Chancellc^ 
brought  in  Bills  to  prevent  Non-readence, 
and  Pluralities  in  the  Church  of  England 
and  Ireland. 

18M.--Mr.  Jefferywas  created  a  Judge 
of  Session. 

Mr.  D.  W.  Harvey's  case  Esferred  to  a 
select  Committee. 

Mr.  Baron  Aldenon  appointed  to  hear 
Caui^es  on  the  Equity  side  of  the  Exchequer, 
in  the  absence  of  the  L.  C.  Baron. 

Notice  was  given  by  Mr.  Pollock  of  a  Bill 
to  a^oHsh  Arrest,  except  on  written  instru- 
ments, and  to  improve  the  i^actice  of  the 
Common  Pleas  at  Lancaster. 

The  following  BiUs  were  brought  in : — 
Punishment  for  Robbery;  Af^iortioniaent 
of  Rent ;  Religious  Wmhip ;  and  factlitet- 


ing  the  Transfer  of  Property. 

22d, — Hie  Smuggling  Amendment  Act 
passed. 

The  Dissenters'  Marriages  Bill  ww  with- 
drawn. 

The  Sabbeith  Observance  Bill  was  negA- 
tived. 

June. — The  Inclosure  of  Common  Field 
Lands  Bill  was  brought  in. 

Notice  of  a  Bill  4o  enfrandiise  -Copy- 
holds was  given  by  the  Attorney  General 
(Sir  J.  CampbeH). 

The  BDl  for  allowing  Costs  in  Quare  Im- 
pedit  was  brought  in. 

New  Rules  (of  Trmity  Term)  were  made 
by  the  Common  Fleas  Judges  under  tiie 
Fine  and  Recovery  Act. 

Notices  of  the  foUowiag  Bills  weie  given : 
Service  of  FroouB  abroad ;  Leases  by  Te- 
nants for  Life ;  Law  of  Partnership. 

iO th. — A  Report  was  made  by  a  Beleot 
Committee  of  the  Houas  of  Commons  on 
the  Court  of  Bankruptcy. 

I6th. — The  Apportionment  Act  passed. 

An  Act  for  reped^ng  the  House  Duty 


27/A.^The  Bsebeat  and  Foxfeiture  Act 
was  passed. 

8QfA.— The  Editor  of  the  Momiag  Post 
was  committed  to  custody  by  tiie  House  of 
Lords,  lor  a  libel  on  Chancellor  Brougliam, 
relating  to  the  appeal  cause  oi  8<Agrte  v. 
Palmer.     See  8  L.  0. 193,  210,  239. 

The  Grame  Laws  Aao^ndment  and  Jews' 
Civil  Disabilities  Bills  were  negatived. 

The  Report  of  the  Commissianers  on  the 
Criminal  Law  was  made  on  the  24th.  See 
Appen^x  to  8  L.  O. 

Jvfy. — The  following  Bills  were  btonght 
m:  Carriers'  Act  Amendment;  Capital 
Punishment;  Irish  Court  of  Chancery; 
Joint  Stock  Companies;  Turnpike  Acts 
Amendment ;  Chufch  Rates ;  Stay  of  'Hthe 
Suits ;  Repeal  of  Duties  and  Allowance  of 
Spoiled  Stamps. 

A  new  regulation  was  made  by  tiie  Ac- 
countant General  of  the  Court  of  Chaaoory , 
at  the  instance  of  the  Incorponted  Law 
Society,  for  tiansfercing  Stock  during  the 
Hdidays  at  the  Bank. 

Notice  WIS  given  of  a  Bill  to  eo^ower 
the  Commissioners  of  Woods  and  Forests 
to  erect  a  Record  Qfiee,  aad  to  empower 
the  Society  of  Sei^eants*  Inn  to  build  new 
Chambers  for  the  Judges. 

Mr.  HiU,  Mr.  Iliesiger,  and  Mr.  Exie 
were  i^)poiBted  King's  Counsd. 

25M.*^The2£dyiowing  Acta  passed:  Abo- 
Ashing  Hanging  in  Ohains ;  Admimstering 
Justice  m  JBorou^ ;  Landed  Seouritiet  in 
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Irdand;  &:clmnge  of  Gonmioii  Field  Lands ; 
Cfaimney  Sweepers;  Central  (MminBl  Court. 

30/A. — The  following  Acts  passed :  Costs 
in  Qoare  Impedit;  Friendly  Societies ;  Corn- 
wall Stennary  Courts. 

Au§fust.— 'The  following  Bills  -were  with; 
dnwn:  Fluralitiea  Prevention  and  Non- 
readence  of  Clergy ;  Abalisiiing  hnprijson- 
ment  for  Debt;  Law  of  Wills;  111^  Se- 
corities;  Prisoners'  Counsel;  Pamshment 
of  Death ;  Hi^ways ;  Sewers ;  Dome^c 
Registraticm  of  Deeds ;  Parish  ApprenticeB ; 
Tithes;  Gamers ;  Church  Rates ;  Leases  by 
Tenants  for  Life ;  Entailed  Fropcrty ;  Trans- 
fer of  Propeity;  Englirii  and  faish  Judg- 
ments ;  •Bankruptcy  J^ds ;  Lands  and  Te- 
nements Recovery ;  Registration  of  ^rths^ 
&c. 

The  following  Bills  were  negatived: 
Common  Fields  Incloeure;  Justices  of  the 
Peaee;  County  Coroners ;  Parish  ¥estrie8. 

9M.^The  House  of  Lords  decided  that 
the  Attorney  G^eral  of  England  has  Pre- 
cedency of  thee  Lord  Advocate  of  Scotland 
as  Cmmsd  at  the  Bar  of  that  House. 

A  Select  Committee  of  the  House  of 
Commons  reported  in  Mr.  D.  W.  Harvey's 
Ibvot. 

PocHT  liaw  ConimissioneorB  and  Secretaory 
appointed. 

13M. — The  following  Acts  were  fassed : 
Justices  of  the  Peace  in  Scilly  and  Corn- 
wall; Spring  Assizes;  Comofty  Rates; 
WeigfhtB  and  Measures;  Assessed  Taxes; 
MAx  insoivettts ;  Repeal  of  Stamp  Duties, 
snd  ADowance  of  Spoiled  Stamps ;  Boards 
of  Stamps  and  T\uce8 ;  Lancaster  Common 
Pleas;  Capital  Punisliment. 

14M.— The  following  Acts  were  passed : 
Officeis  of  the  House  (^Commons ;  Assessed 
Taxes;  Poor  Laws;  Irish  Court  of  Chaa- 
cery;  India  Insolvents ;  Bank  of  England. 

Ibtk. — The  following  Acts  were  passed : 
Turnpike  Roads ;  Service  of  Equity  Ptocess 
abroad ;  Tithe  Suits ;  Irish  Fines  and  Re- 
coveries Act;  Trading  and  other  Com- 
panies. 

The  Parliament  wm  prorogued.  See  8 
L.  0.  348,  for  the  King's  Speech  on  Law 
Refonn, 

Mr.  CressweQ,  of  the  Kordiem  Circuit, 
was  appointed  one  of  the  King's  Counsel. 

Sqtt.  14M.— Sir  John  Leach,  the  late 
Master  of  the  RoUs,  died  at  Edinburgh. 

Oct.  16lA.— The  Houses  of  Parliament 
were  destroyed  by  fire. 

Sir  C.  C.  Pepys  (late  Solicitor  Genend) 
^as  appointed  Master  of  the  Rolls. 

Mr.  Pteston  was  appointed  one  of  the 
King's  Counsel, 


Nov.  Itr.— The  Central  OrimhifA  Ooort 
was  opened  before  the  Lord  Chancellor  and 
several  of  the  Common  Law  Judges. 

Mr.  Rolfe  was  appointed  Solicitor  Ge- 
neral. 

i3fA.— Change  of  Administration. 

Qlst. — Lord  Brougham  retired  from  the 
office  Of  ixnrd  Chancellor. 

22d.— Lord  Lyadhunt  was  sworn  in  as 
Lord  Chancellor. 

Lord  Brougham  proposed  to  take  the 
offioe  of  Lord  Chief  Baron,  but  afterwards 
wi^&rew  the  appEcation. 

25th, — A  New  Rule  was  made  by  the 
Court  of  Common  Pleas  as  to  entering  At- 
torneys' Certificates  and  Payment  of  Term- 
age  Fees. 

Bee. — ^Sir  James  Scarlett  was  appomted 
Lord  Chief  Baron.;  Sir  Edward  Sugden 
Lord  Chaneellor  of  Ireland ;  Mr.  F.  Pollock 
Attorney  <7eneial;  and  Mr.  FoUett  Soli- 
citor i^l^eneniL 

8(hAi — DissoluticMi  of  P&rliament. 
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CBUnFtCATSD  COl^VSrAVCKfiS. 

An  important  question  is  now  mooted  in 
the  profession,  whether  certificated  convey- 
ancers, besides  being  entitled  to  fees  for 
drawing  deeds  and  instruments,  and  advis- 
ing on  the  law  and  practice  of  conveyanc- 
ing,— in  a  similar  way  to  special  pleaders, — 
Can  also  charge  for  attendances  and  cor- 
respondence, and  for  ingrossing  and  attest- 
ing deeds,  like  sotioitors  ?  We  understand 
tiiat  there  is  a  case  now  pending  on  tlie 
Equity  side  of  the  Exchequer,  in  which  this 
point  will  come  before  the  Court.  We 
think  it  desirable  to  direct  the  attention  of 
our  readers  to  sueh  of  the  statutes  and  de- 
cisions as  appear  to  us  to  be  material,  and 
we  invite  our  intelligent  correspondents  to 
the  fieiir  discussion  of  the  subject. 

The  22  G.  2,  c.  46,  s.  11,  recites  that 
persons  not  admitted  as  attorneys  or  solici- 
tors in  any  court  of  law  .or  equity,  had  acted 
and  practised  m  the  ojfioe  and  ifusiness  of  at- 
neys  and  solicitors,  and  it  enacts  that  if  any 
attorney  or  solicitor  should  act  as  agent  for 
such  person,  or  permit  him  to  use  his  (the 
attorney's)  name,  or  enable  him  to  appear^ 
act,  or  practise  in  any  respect  as  an  attor- 
ney or  solicitor,  the  sCttorney  or  solicitor 
shall  be  struck  oflF  tihe  roll,  and  the  un- 
qualified person  so  acting  or  practising  be 
t  4 
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committed  to  prison,  not  exceeding  one 
year. 

The  first  point,  therefore,  seems  to  be,  to 
determine  what  is  the  proper  '*  ofl&ce  and 
business  "  of  an  attorney  or  solicitor  ?  That 
it  is  within  the  scope  of  his  office  and  busi- 
ness to  prepare  securities  for  the  invest- 
ment of  money,  appears  by  several  autho- 
rities.    Amongst  the  rest,  the  following : 

In  Adam  v.  Malkin,  3  Camp.  534,  which 
was  a  case  as  to  a  solicitor  acting  as  a  mo- 
ney scrivener  and  therefore  liable  to  the 
bankrupt  laws.  Chief  Justice  Gibba  said, 
"  at  the  present  day  the  banker  occupies 
one  department  of  the  business  of  the  scrive- 
ner, by  being  the  depository  of  the  money, 
and  the  attorney  the  other,  by  drawing  the 
securities.  And  Lord  Eldon,  in  Ex  parte 
Malkin  (2  Ves.  &  B.  31),  said,  "  The  no- 
tion amongst  ojd  conveyancers  was,  that  a 
scrivener  who  drew  the  deeds  could  make 
no  charge  for  that ;  that  his  procuration  in- 
cluded all."  "The  practice  of  a  scrivener 
charging  procuring  money  arose  upon  this, 
that  his  charge  as  an  attorney  was  illegal, 
unless  he  was  an  attorney." 

Prom  the  laat  authority  it  appears,  not 
only  that  the  attorney  is  the  proper  person 
to  prepare  the  securities  for  money  invested, 
but  it  is  illegal  for  any  other  person  to  do 
so.  Under  the  Stamp  Act,  however,  certi- 
ficated conveyancers  are  allowed  to  draw  or 
prepare,  but  not,  it  appears,  to  ingross  or 
copy  deeds  or  instruments. 

The  55  G.  3,  c.  184,  Sched.  Part  1, 
directs  as  follows : 

"  CertiBcate  to  be  taken  out  yearly  by  every 
person  being  a  member  of  one  of  the  four  Inns 
of  Court  in  England,  who  in  the  character  of 
conveyancer,  special  pleader,  draftsman  in 
equity,  or  otherwise,  shall  for  or  in  expecta- 
tion of  any  fee,  gain,  or  reward,  draw  or  pre- 
pare any  conveyance  of,  or  deed  or  instrument 
relating  to  any  estate  or  property,  real  or  per- 
sonal, or  any  other  deed  or  contract  whatever, 
or  any  pleadings  or  proceedings  in  any  court 
of  law  or  equity." 

The  following  are  the  exemptions: 

*•  Serjeants  at  law  and  barristers." 

•'  Attorneys,  solicitors,  proctors  and  no- 
taries public,  and  other  persons  acting  as  such 
by  virtue  of  any  oflScc  or  appointment,  who 
shall  respectively  take  out  certificates  in  those 
characters."  . 

"  Public  officers  drawmy  or  preparing  deeds 
or  other  instruments  by  virtue  of  their  oflBces 
and  in  the  course  of  their  official  duty  only, 
and  not  otherwise." 

The  44  G.  3.  c.  98,  Schedule  A,  con- 
tains the  following  special  exemptions : 

"  Persons  preparing  or  drawing  agreements 
under  hand  only,  or  wills,  or  letters  of  attor- 
ney." 


'  Persons  solely  employed  to  ingross  or  wjpg 
any  deed,  instrument,  or  other  proceedings 
not  drawn  or  prepared  by  themtelees,  and  for 
their  own  account  respectively." 

But  these  exemptions  are  not  made  va  the 
55  G.  3,  c.  184. 

From  the  statement  of  these  exemptions 
in  the  Schedule  to  the  44  G.  3,  c.  98.  it 
would  seem  that  the  person  who  prepares  or 
draws  must  not  ingross  or  copy,  unless  he 
be  an  attorney ;  that  is  to  say,  if  entitled  in 
the  character  of  a  certificated  conveyancer 
to  charge  for  preparing  or  drawing,  he  can- 
not also  recover  for  ingrossing  at  the  ratae 
allowed  to  a  solicitor,  whope  fees  are  settled 
in  the  courts  of  equity  at  8(7.  per  folio  for 
ingrossing. 

It  will  also  be  observed,  that  although 
"preparing  conveyances"  might  at  first 
sight  be  supposed  to  include  ingrossing:,  so 
as  to  render  the  deed  ready  for  execution, 
yet  here  the  words  preparing  or  drawing 
are  used  synonymously,  and  put  in  opposi- 
tion to  ingrossing  or  copying.  It  would 
therefore  appear  that  the  certificated  con- 
veyancer, lUce  the  special  pleader,  can  only 
draw  the  conveyance;  and  if  no  solicitor  be 
employed,  the  law  stationer,  or  some  person 
who  does  not  draw  the  instrument,  is  the 
person  to  ingross  it. 

Among  the  cases  which  have  been  de- 
cided relating  to  the  fees  of  conveyancers, 
are  the  following : 

In  Edgar  v.  Hunter,  (E.  1817)  1  Holt, 
528,  it  was  decided  that  persons  required 
to  take  out  certificates  under  the  55  Q.  3, 
c.  184,  sched.  A.,  part  1,  tide  Certifi- 
cate, are  only  persons  being  members  of 
the  four  Inns,  of  Court,  &.c. 

It  was  an  action  for  work  and  labour.  Hie 
plaintiff  was  a  medical  agent,  and  had  been 
employed  by  the  defendant  in  a  negociatioa 
for  the  purchase  of  a  medical  business.  A  gen- 
tleman was  found  desirous  to  dispose  of  his 
practice ;  and  the  plaintiff  drew  up  an  agree- 
ment between  the  defendant  and  this  person. 
The  contract  was  not  executed,  and  the  plain- 
tiff now  sued  the  defendant  for  a  compensa- 
tion: first,  for  preparing  and  drawing  the 
agreement :  Secondly,  for  work  and  labour 
generally.  The  plaintiff  had  no  license  ulider 
any  act  of  parliament.  Gibbs,  C.  J.,  said,  this 
cannot  witli  any  reason  be  called  a  proceed* 
ing  in  law  or  equity.  The  act  relied  on  is  Uie 
55  G  3,  c.  184.  The  certificate,  under  that 
act,  is  only  required  to  be  taken  out  by  persons 
being  "  members  of  Inns  of  Court,"  who  shall 
transact  certain  business.  This  is  the  plain 
and  obvious  construction.  It  does  not  apply 
to  persons  not  being  roemberH  of  Inns  of 
(.'ourt.  There  is  no  previous  clause  in  the  sta- 
tute, enacting  that  none  but  members  of  court 
shall  draw  such  agreements;  and  this  clause 
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onW  applies  to  mefnbers  of  Inns  of  Court  who 
duul  prepare  such  contracts.    Verdict  for  20/. 

In  Jenkins  v.  Slade  (£.  1824),  1  Car.  & 
P  270,  it  was  held,  that  a  certificated  con- 
veyancer tan  maintain  no  action  for  his  fees. 

This  was  an  action  of  assumpsit  for  work 
and  labour,  as  a  certificated  conveyancer,  with 
the  common  counts. 

The  plaintiff's  clerk  proved  that  the  con- 
Teyanoing  was  done  by  the  plaintiff,  who  was  a 
certificated  conveyancer,  to  the  amount  of 
18/.,  and  that  2/.  4s.  6(i,  had  been  paid  by  the 

Slaintiff  to  a  barrister,  for  settling  one  of  the 
rafts,  and  41.  IBs.  6d.  to  a  law  stationer,  for 
engrossing  them.«  There  was  no  defence. 

BeH,  C.  J  — I  am  of  opinion  that  a  certifi- 
cated conveyancer  can  maintain  no  action  for 
his  fees.  How  can  any  jury  say  what  his  la- 
bour is  worth?  What  the  plaintiff  has  paid  out 
of  pocket  he  may  recover,  but  not  nis  own 
fees.    Verdict  for  the  plaintiff,  damages  ?/• 

This  case,  however,  was  over-ruled  by  the 
fbUowing ;  but  it  will  be  observed,  that  no 
charges  appeared  to  have  been  made  for  in- 
grossing  deeds,  attendances,  correspondence, 
&c.  or  other  business  usually  transacted  by 
solicitors.  It  determines  nothing  more  than 
that  the  plaintiff  was  entitled  to  recover  for 
l/usiness  done  **  as  a  conveyancer."  The 
case  referred  to  is  that  of  Poucher  v.  JVor- 
man  (H.  1825),  1  B.  &  Cr.  270;  5  D.  & 
R.  648,  in  which  it  was  decided  that  a  cer- 
tificated conveyancer  may  maintain  an  action 
for  his  fees. 

The  declaiadon  was  in  assumpsit  upon  a 
promissory  note,  and  for  work  and  labour. — 
rlea,  non-assumpsit,  with  notice  of  set-off.  At 
the  trial,  before  Alexander,  C.  B.,  at  the  Cam- 
bridge Summer  Assizes  in  1824,  the  plaintiff 
proved  the  defendant's  execution  of  the  pro- 
missory note,  and  also  bvsiness  done  by  him  for 
ike  defendant  as  a  conveyancer.  And  the  de- 
fendant proved  a  set-off.  It  also  appeared  that 
the  pluntiff  was  neither  a  hamster  nor  an 
attorney,  but  that  he  had  taken  out  his  certifi- 
cate, pursuant  to  the  statute  44  G.  3,  c.  98,  s. 
14.  It  was  nevertheless  objected  that  the 
plaintiff  could  not  recover  upon  the  count  for 
work  and  labour  for  the  huiiness  done  as  a 
conveyancer.  And  the  Lord  Chief  Baron, 
being  of  that  opinion,  told  the  Jury  that  the 
plaintiff  was  not  oy  law  entitled  to  recover  any 
thing  in  respect  of  his  claim  for  business  done 
as  a  conveyancer,  directing  them  to  find  a  ver- 
dict for  either  the  plaintiff  or  the  defendant, 
according  as  they  should  think  upon  the  evi- 
dence, that  the  amount  of  the  promissory  note 
was  greater  or  smaller  than  that  of  the  set-off. 
The  Jury  found  for  the  defendant.  In  Mi- 
chaelmas term  following  a  rule  nisi  for  a  new 
trial  was  obtained  upon  two  grounds :  first, 
that  the  learned  Judge,  in  telling  the  Jury  that 


^  It  appears  the  conveyancer  charged  only 
for  the  money  paid  to  the  stationer  for  en- 
grossing. 


the  plaintiff  could  not  recover  for  business 
done  as  a  conveyancer,  had  misdirected  them 
in  point  of  law ;  and,  second,  that  the  verdict 
was  againt  evidence.  The  learned  Judge  re- 
ported to  the  Court  that,  in  his  opinion,  the 
verdict  was  against  the  evidence. 

Bayley,  J.,  said,  the  rule  for  a  new  trial  in 
this  case  must  be  made  al)solute.  One  portion 
of  the  plaintiff's  claim  was  entirely  withheld 
from  the  view  of  the  Jury,  for  the  Lord  Chief 
Baron  told  them  that  the  plaintiff  could  not 
maintain  an  action  in  respect  of  the  business 
done  by  him  as  a  conveyancer.  In  that  direc- 
tion the  learned  Jud^e  was  clearly  mistiJ&en. 
There  is  no  reason  that  I  can  suggest  to  my 
mind  why  a  conveyancer  should  labour  under 
such  a  disability.  The  general  rule  of  law  is, 
that  every  man  who  devotes  his  labour,  his  ta- 
lents, or  his  time  to  the  service  of  another, 
shall  be  entitled  to  a  recompense.^  To  that 
rule  there  are  two  exceptions,  namely,  barris* 
ters  and  physicians.  The  principle  upon  which 
they  are  excepted  is,  that  their  professional 
occupation  is  quiddam  honorarium, — that  they 
act  not  upun  any  mercenary  feeling,  but  with 
a  view  to  an  honorary  reward.  A  conveyancer 
does  not  come  within  that  principle :  he  stands 
in  the  same  situation  as  a  surgeon  or  an  attor- 
ney. If  a  conveyancer  could  not  recover  for 
work  and  labour  done,  he  would  be  in  a  con- 
dition of  great  hardship  ;  for,  from  the  very 
nature  of  his  business,  he  cannot  anticipate 
the  amount  of  his  fees,  and  stipulate  for  tneir 
payment  accordingly ;  and  therefore  the  con- 
sequence would  be  that,  in  many  instances,  he 
would  receive  no  remuneration  at  all. 

Holroifd,  J. — It  is  quite  clear  that  a  convey- 
ancer who  is  not  at  the  bar,  may  maintain  an 
action  to  recover  a  compensation  for  business 
done.  He  has  the  same  ground  of  action 
which  the  law  gives  to  every  man,  with  the 
exception  already  pointed  out,  who  performs 
a  service  for  another.  Persons  practising  in 
the  subordinate  degrees,  even  of  the  excepted 
professions,  may  recover  for  their  services: 
surgeons  may  recover  for  skill  and  attendance, 
and  attorneys  for  conveyancing.  There  is 
therefore  nothing  to  place  a  certificated  con- 
veyancer, not  at  the  Bar,  in  a  different  situ- 
ation  from  an  attorney  practising  as  a  convey- 
ancer, or  to  take  him  out  of  the  general  rule 
both  of  law  and  justice,  that  every  man  should 
be  entitled  to  recover  a  recompense  for  the 
devotion  of  his  labour  for  the  benefit  of  an- 
other. 

Liltledale,  J.,  concurred.    Rule  absolute. 

The  following  case  somewhat  defines  the 
proper  vocation  of  a  certificated  conveyan- 
cer, —80  far  at  least  that  he  shall  not  act  in 
the  investigation  of  a  bankrupt's  affairs,  nor 
be  entitled,  like  an  attorney,  to  charge  for 
attendances. 

In  Crammond  v.  Crouch  (Jan.  1828),  3 
Car.  &  P.  77»  it  was  held,  that  if  a  c«rti- 

^  This  supposes  no  restraint  bv  statute; 
but  unqualified  persons  are  prohibited  from 
acting  as  attorneys. 
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Seated  oonve3^anoer  indtuce  a  oreditor  of  a 
bankrupt  to  employ  him  in  investigating  a 
bankrupt's  ttffairs,  by  representing  himself 
to  be  an  attorney  and  solicitor,  he  is  not 
entitled  to  recover  anything  for  his  trouble : 
and  even,  if  he  paid  fees  to  counsel  in  the 
course  of  the  investigation,  he  cannot  re- 
cover them  of  his  employer  as  money  paid, 
laid  out,  and  expended. 

The  action  was  in  Assumpsit.  The  6rst  count 
of  the  declaration  was  on  a  special  agreement, 
that  in  consideration  that  the  plaintiff  would  in- 
vestigate the  affairs  of  one  Parsons,  a  l>aukrupt, 
the  defendant,  and  certain  other  persons  who 
signed  the  agreement,would  eachoFthem  pay  an 
equal  share  ef  the  reasonable  charges  to  be 
made  by  the  plaintiff  for  so  doing.  There  was 
also  a  count  for  work  and  labour,  as  a  certifi- 
cated  conveyancer.    Plea,  General  Issue. 

The  pliuntiff  was  a  certificated  conveyancer ; 
and  it  appeared  that  the  defendant  and  others, 
being  creditor  of  Parsons,  a  bankrupt,  signed 
a  resolution,  by  which  they  agreed  tnat  an  in- 
vestigation should  be  made  of  the  nlaintiflTs 
affairs ;  and  thev  thereby  employed  tne  olain- 
tiff*  to  take  sucn  steps  as  he  should  think  ne- 
cessary ;  and  each  or  them  agreed  to  pay  him 
an  equ^  proportion  of  the  reasonable  charges 
to  be  made  by  him.  It  was  proved  that  the 
•plaintiff  waited  on  various  persons  to  acquire 
mformation  respecting  the  state  of  the  bank- 
rupt's property,  and  also  attended  Mr.  Rose, 
the  barrister,  to  consult  him  on  the  propriety 
of  presenting  a  petition  to  the  Lord  Chancel- 
lor, to  stay  the  allowance  of  the  bankrupt's 
certificate.  However,  it  appeared  from  the 
cross  examination  of  one  of  tne  plaintiff's  own 
witnesses,  that  the  plaintiff  represented  himself 
in  the  business  as  an  attorney  and  solicitor. 

ItoiATenterden,  C.  J. — ^I  am  (^uite  clear  that 
the  plaintiff  cannot  recover.  His  own  witness 
proves  that  the  plaintiff  held  himself  out  as  an 
attorney  and  soncitor;  and  besides  that,  I  see 
hii  bill  ii  drawn  out  eatactly  like  an  attornev*i 
bill:  Attendances,  3jt,  4d.  and  6s,  Sd,,  and  so 
forth, 

Denman,  C.  S. — We  have  proof  of  the  nbun- 
tiff's  having  paid  Mr.  Rose  his  fee ;  and  I  sub- 
mit  that  at  least  we  may  recover  that. 

Lord  Tenterden,  C.  J<— I  think  not.  The 
plaintiff  held  himself  out  to  be  an  attorney, 
and  induced  the  defendant  and  the  other  cre- 
ditors to  employ  him  hj  means  of  a  misrepre- 
sentation of  his  own  situation.  The  plaintiff 
must  be  called. — Nonsuit. 

It  appears  therefore  from  ^ese  cases, 
tiiftt  at  first  a  Certificated  Conveyancer,  aa 
a  meniber  of  an  Inn  of  Court,  waa  consi- 
dered, with  regard  to  hia  fees,  in  the  same 
situation  as  Barristers.  On  further  consi- 
deration, however,  as  he  stood  differently 
from  Counsel  in  preparing  drafts  (the  pro- 
pop  fees  xor  wniCR  oouml  boc  pircviousiy  ne 
ascertained)  it  was  held  that  he  might  re- 
cover his  fees ; — but  stSl  the  fees,  so  to  be 


reeovered^  muit  be  limited  to  the  proper 
business  of  a  conve3rancer  as  a  member  of 
one  of  the  lans  of  Court.  And  that  busi- 
ness appears  to  be  defined  by  tiie  Stamp 
Act  Certificate  as  "  drawii^  or  preparing 
any  conveyance  of,  or  deed  or  instnmtent 
relating  to  any  estate  or  property,  real  or 
personal,  or  any  other  deed  or  contract" — 
and  by  adding  the  words  "  or  any  pleading 
or  pleadings  in  any  Court  of  Law  or  Bqui- 
ty" — the  conveyancer  is  evidently  placed  on 
die  same  footing  as  the  special  pleader  or 
equity  draftsman  ;  and  it  may  be  inferred 
that  he  can  no  more  act  as  a  solicitor  in 
making  attendances  for  the  usual  fees  of 
Ss,  M.,  or  ingrossing  deeds  at  8tf.  per  foUo, 
than  the  special  pleader  or  equity  drafts- 
man can  ingroBS  pleadings  or  proceedings 
in  the  superior  Courts,  or  make  attendances 
to  collect  evidence,  or  for  other  purposes 
connected  with  the  conduct  of  an  action  or 
suit.  Lord  Tenterden  clearly  decides  against 
a  conveyancer  char^g  in  his  bill  like  an 
attorney,  for  attendances^  and  so  forth. 


GENERAL  RULES  OF  THE  COM- 
MISSIONERS UNDER  THE  ABO- 
LITION OF  SLAVERY  ACT. 


OXfAIiCS  TO   COMPBKSAtlOXr   FOE  0LA.TB 
PROPEBTT. 


(Tbe  six  months  limited  by  the  following  Rides, 
fbr  appeal  to  his  Majesty  in  Council,  having 
expired,  it  may  be  useful  to  bring  them  to  the 
notice  of  tbe  profession,  as  arising  out  of  the 
3  and  4  W.  4,  c.  73,  forming  indeed  a  part  of 
the  act,  and  (as  a  correspondent  observes)  of 
great. importaace  to  afl  persons  interested  in 
colonial  property,  as  the  time  is  now  approatdi- 
iog  for  the  prc^wration  of  claims  and  counter- 
claims r^^ding  compensation.} 

At  the  Cauneil  Chamber,  ^hUehall,  6jf  a 
Committee  of  the  Lords  rfhis  M^jeMiy^s 
Most  Honorable  Prity  Council. 

Whereas  the  Commissioners  appointed  by  his 
Majesty,  under  the  authority  of  an  act  passed 
in  the  third  and  fourth  year  of  his  present  ma- 
jesty's reign,  intituled,  '*  An  Act  for  the  Abo- 
lition of  Slavery  throughout  the  British  Colo^ 
nies ;  for  promoting  the  industry  of  manutnit- 
ted  slaves ;  and  for  compensating  the  persons 
hitherto  entitled  to  the  services  or  sudi  slaves," 
have  transmitted  to  the  Lord  President  of  the 
Council  certain  General  Rules,  framed  by  the 
said  Commissioners  under  the  47th  and  56th 
clauses  of  the  said  act :  And  whereas  the  said 
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Rotes  have  keen  lakl  by  the  Lord  Preeddeot  of 
the  Council  before  his  M^'esty  in  Council,  who 
has  been  pleased  to  refer  the  same  to  this 
Cofflmittee : 

It  is  thereupon  ordered  by  their  Lordships, 
in  pursuance  of  the  proyisions  of  the  said  act, 
that  the  8f|i4  Rales,  (which  are  hereunto  ui- 
nexed)  be  pubHshed  three  times  in  the  London 
Gazette : 

And  their  Lordships  are  pleased  to  order 
and  declare,  and  it  is  hereby  ordered  and  de- 
clared, tbat  all  persons.intereated  in  or  affected 
by  such  Oenerid  Rules  may,  within  six  months 
from  this  date,  appeal  against  any  such  Rules 
to  his  Mi^esty  ia  CottoeiJ. 

Wm .  L.  Bathurst. 

Mik  April,  1834. 


t'um^ 


Office  of  Cemmisiioners  ofCompenma 
Afureh  31t/,  1834. 

GENERAL   RULES  UNDSR  THS  47tB  AMD  55tH 
CLAU8B6  OF  THB  ACT  3  &  4  W.  4^  C.  73. 

Whereas  by  an  act  of  the  3d  &4th  W.  4,  c. 
73,  intituled  "  An  act  for  the  abotitioa  of 
Sla? ery  throaghouC  the  British  Colonies ;  for 
promoting  the  industry  of  manumitted  slaves; 
and  for  compensating  the  persons  hitherto  en- 
titled to  tiie  serfiaes  of  such  shiree,''  the  Com- 
missioners to  be  appointed  diereby  for  appor- 
tioning  and  distributing  the  compensation  pro- 
vided by  Uie  said  act  are  authorized  and  re- 
quired, by  the  47th  clause,  to  institute  certain 
enquiries  for  the  purpose  of  regulating  the  ap- 
portionment withm  the  several  colonies  of  that 
part  of  the  general  compensation  fund  which 
shall  be  assigned  to  each  of  the  said  colonies ; 
and  the  ssM  commissioners  are  especially  di- 
rected to  have  regard  to  the  relative  value  of 
prsdid  slaves  and  of  unattached  skves  in 
erery  such  colony,  and  to  distinguish  such 
slaves,  whether  pnedial  or  unattached,  into 
distinct  classes ;  and  with  all  practical  precision 
to  ascertam  and  fix  the  average  value  of  a 
slave  m  each  of  the  said  classes : 

And  whereas  we  the  underrigned,  comnis- 
sioaers  q>pointed  by  his  Mi^esty,  under  the 
aotbority  of  the  said  act,  for  enquiiiag  into 
and  deai&ig  upon  the  claims  to  eompenaation 
which  may  be  pceferred  under  the  said  act, 
after  makW  the  enquiries  thereby  directed^ 
have  ordered  a  return  of  the  number  of  slaves 
aad  estimated  value  thereof  in  each  of  the  said 
eolonies  to  be  made,  aocordiag  to  the  classes 
and  in  tke  fovm  berennto  annexed^  marked 
(A.) 

And  whereas  the  and  comakstoaers  are  fur- 
ther  requred  by  die  said  47th  clause,  to  draw 
up  and  frame  all  such  general  rules,  regard 
being  had  t»  the  laws  and  usages  in  force  in 
each  colony  respectively,  as  to  them  nay  seem 
best  adapted  for  secunnng  the  last  and  equitable 
diftributimi  of  the  said  funds  amongst  or  for 
the  benefit  of  the  several  persons  entitled 
thereto,  and  for  the  protee^on  of  such  funds, 
and  for  the  appointment  and  iademnifioation 
oftvaaiees;  mow,  thewfore,  we,  the  under- 
signed commiBnonen^  kave,  in  obedieoce  to 


such  directions,  drawn  up  and  framed  the 
following 

RULES. 

1.  That  the  party  or  parties  who  shall  be  in 
possession  as  owner  or  owners  of  any  slave  or 
slaves,  and  shall  appear  as  such  by  the  latest 
returns  made  in  the  office  of  the  Registrar  of 
Slaves  under  the  Registry  Acts  in  the  respective 
colonies,  shall  be  deemed /9rimJy0tfrV  the  right- 
ful owner  or  owners  thereof  respectively,  and 
primd  facie  entitled  to  the  compensation  mo- 
nies to  be  awarded  in  respect  thereof. 

2.  That  in  respect  to  all  persoiks  who,  as 
owners  or  creditors,  legatees  or  annuitants,  may 
have  any  joint  or  common  interest  in  any  slave 
or  slaved,  or  may  be  entitled  to  or  interested  in 
any  slave  or  slaves,  either  in  possession,  remain- 
der, reversion  or  expectancy,  the  compensation 
monies  to  be  awarded  in  respect  of  such  slave 
or  slaves  shall  be  deemed  to  be  of  the  same 
nature,  and  impressed  with  the  same  character 
for  aU  purposes  whatsoever,  so  far  as  the  same 
can  be  so  taken  andaj^lied,  as  the  slave  or  slaves 
in  respect  of  whom  such  monies  shall  be  allot- 
ted, and  shall  be  subject  to  the  same  rules  of 
distribution,  and  to  the  same  charges  and  lia* 
bilities,  as  the  same  shive  or  slaves  respectively 
would  have  been  subject  to,  according  Co  Uie 
several  estates  and  interests  of  the  parties  en- 
titled thereto,  and  agreeably  to  the  law  and 
usages  of  the  particular  colony  in  which  such 
slave  or  slaves  may  be  registered  or  settled. 

3.  That  the  pompensation  monies  to  beawu^ 
ed  in  respect  of  any  slave  or  slaves,  subject  to 
any  trusts  or  powers  whatsoever,  shall  be  sub- 
ject to  the  same  trusts  or  powers  in  all  respects 
as  the  same  slave  or  slaves  were  sut^ect  io. 

4.  That  in  oases  in  which  any  sueh  com- 
pensation monies,  or  an^  interest  therein,  ahaH 
Delcflig  to  or  be  vested  m  anv  maf  ried  woman, 
infant,  lunatic,  or  person  of  msane  or  unsound 
mind,  or  person  beyond  the  seas,  or  labouring 
under  any  other  legal  or  natural  disability  or 
inc«^i^,  for  the  protection  of  whose  rights 
and  interests  it  may  be  necessary  to  make  pro- 
vision, and  in  all  othor  cases  in  which  it  may 
appear  to  be  necessary  for  protecting  anyestates 
or  interests,  and  securing  t^e  due  application 
of  compensadon  monies  to  be  awarcted  in  res- 
pect thereof  j  the  Commisaioners  shall  direct 
the  Mpomtmeat  of  trustees  to  be  nominated  on 
behalt  of  the  parties  interested,  and  to  be  ap- 
proved by  the  Commissioaera,  and  shall  cause 
the  necessary  deeds  to  be  prepared  for  declar- 
ing the  rights  and  interests  of  the  parties  aad 
the  trusts  and  limitations  in  pursuance  thereof, 
together  with  all  necessary  provisions  for  the 
inaemnity  of  the  trustees  %  and  shall  direct 
the  compensation  monies  to  be  invested  in  the 
public  funds  ki  the  nauies  of  sudi  trustees, 
for  the  benefit  of  the  parties  entitkd  thereto.  In 
pursuance  of  such  trusts  and  aeeor&igto  sueh 
respective  rights  and  interests. 

6.  That  3a  ease  of  the  death  of  any  person 
entitled  to  such  compensation  monies,  who  may 
die  intestibte  before  we  award  ef  sueh  campen- 
sa<»OQ«  the  suecession  to  such  monies  shafl  be 
the  same  as  the  suceeasion  to  tbe  slave  or 
slaves  in  fec^et  af  whom  the  oompensaCien 
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shall  be  allrttted,  according  to  the  law  of  the 
particular  colony  in  which  such  slave  or  slaves 
were  re^stered  or  settled. 

6.  That  the  appointment  of  the  compensation 
monies  amongst  the  persons  seised  of  or  enti- 
tled to,  or  having  any  mortgage,  charge,  incum- 
brance, judgment,  or  lien  upon,  or  any  claim 
te,  or  right  or  interest  in,  any  slave  or  slaves  to 
be  manumitted  by  the  said  act,  at  the  time  of 
such  their  manumission,  shall  be  made  accord- 
ing to  the  priority  which  such  roortgage, 
charge,  incumbrance,  judgment,  or  lien,  claim, 
right,  or  interest,  may  respectively  have  in  or 
Bpon  such  slave  or  slaves  according  to  the  laws 
and  usages  in  force  in  the  particular  colony  in 
which  such  slave  or  slaves  may  be  registered 
or  settled. 

7.  That  in  all  cases  in  which  the  slave  or 
slaves  in  respect  of  whom  compensation  is 
dumed  shall  be  the  subject  of  any  suit  in  any 
court  of  law  or  equity  in  the  united  kingdom, 
and  to  the  commissioners  it  shall  seem  meet, 
the  compensation  awarded  to  be  paid  in  re- 
spect of  such  slave  or  slaves,  shall,  under  the 
direction  of  the  said  court,  be  paid  into  the 
said  court,  to  be  subject  to  the  orders,  direc- 
tions, and  decrees  of  the  court  in  which  such 
suit  may  be  depending ;  and  in  cases  in  which 
such  slave  or  slaves  shall  be  the  subject  of  any 
suit  in  any  court  of  lawor  equity  in  the  colony  of 
Jamaica,  and  to  the  commissioners  it  shall 
seem  meet,  the  compensation  in  respeel  of 
such  slave  or  slaves  shall  be  paid,  under  the  di- 
rection  of  the  said  court,  to  the  Receiver-Ge- 
neralof  the  said  island,  to  be  subject  to  the  de- 
crees, orders,  and  directions  of  the  said  court 
in  which  the  suit  may  be  depending. 

And  in  all  cases  in  which  such  slave  or  slaves 
shall  be  the  subject  of  any  suit  in  any  court 
of  law  or  equity  in  any  other  colony  than 
Jamaica,  and  to  the  said  commissioners  it  shall 
seem  meet,  the  compensation  monies  awarded 
in  respect  of  such  slave  or  slaves  shall  be  paid 
into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  the 
Court  of  Exchequer,  to  be  placed  to  his  account 
there,  exparte  "  the  persons  named  in  the  award, 
and  therein  specified  as  the  plaintiffs  and  defen- 
dants in  the  said  suit,"  pursuant  to  the  method 
prescribed  by  an  act  made  in  the  first  year  of 
the  reign  of  King  George  the  Fourth,  intituled, 
"  An  act  for  the  better  securing  the  monies  and 
effects  paid  into  the  Court  of  Exchequer,  at 
Westminster,  on  account  of  the  suitors  of  the 
aaid  Court,  and  for  other  purposes ;"  and  the 
ffeoeral  orders  of  the  said  Court,  and  without 
fee  or  reward ;  and  the  said  monies,  when  so 
pud  in  shall,  by  petition  in  a  summary  way,  be 
invested  by  the  said  Accountant-General  in  his 
name,  exparte  the  said  account,  in  the  purchase 
of  3/.  per  centum  consolidated  bank  annuities, 
and  the  dividends  thereon,  and  also  the  divi- 
dends on  all  future  investments,  as  they  arise 
and  become  due,  shall  be  invested  by  the  said 
Accountant-General  in  his  name,  in  like  man- 
ner, so  that  the  same  may  accumulate  for  the 
benefit  of  the  parties  entitled  thereto ;  and  the 
said  compensation  monies  so  invested  as  afore- 
said, and  the  said  accumulatioaa,  thall  be 


paid  and  transferred  under  the  direction  of  tk 
said  Court  of  Exchequer,  to  be  signified  by  an 
order  made  upon  a  petition  to  be  preferred  in 
a  summary  way  to  the  person  or  persous  to 
whom  the  same  shall  be  directed  to  be  paid 
or  transferred  by  the  decree,  order,  or  judg- 
ment of  the  court  in  the  colony  made  in  tlie 
said  suit  there  depending  or  any  court  of  ap. 
peal ;  and  a  copy  of  such  decree,  order,  or 
judgment  of  the  court  in  the  colony,  or  court 
of  appeal,  signed  by  the  proper  officer  of  sudi 
court,  shall  be  snmcient  evidence  of  such  de- 
cree, order,  or  judgment  to  the  said  Coart  of 
Exchequer. 

And  whereas  by  the  55th  clause  of  the  said 
Act,  the  said  commissioners  are  required  to 
frame  and  publish  general  rules,  to  be  con- 
firmed, allowed,  and  enrolled,  as  thereby  direct- 
ed, prescrilnng  the  form  and  manner  of  pro- 
ceeding to  be  observed  by  any  claimant  or 
claimants  preferring  their  claims  under  the  said 
act,  upon  the  prosecution  of  such  claims,  ani 
in  making  any  opposition  to  the  same,  and  for 
the  conduct  of  the  proceedings  under  the  said 
commission .  We,  therefore,  the  undersigned 
commissioners,  in  obedience  to  the  directions 
of  the  said  55th  clause,  have  drawn  up  and 
framed,  in  so  far  as  relates  to  all  the  colonies  or 
possessions  mentioned  and  enumerated  in  the 
said  act,  except  the  Cape  of  Good  Hope  and 
Mauritius,  the  following 

RULES. 

1.  That  all  persons  in  possession  of  and 
claiming  compensation  for  any  slave  or  slaves 
to  be  manumitted  under  the  same  act,  shall 
prefer  their  daims  before  the  assistant  con* 
missioners  in  the  respective  colonies  in  which 
the  said  slave  or  slaves  may  be  registered  or  set- 
tled, within  three  months  after  the  first  daj  of 
August,  one  thousand  eight  hundred  and  thirty- 
four,  in  the  form  hereunto  annexed,  marked 
(B). 

2.  That  every  such  claim  shall  be  accompa- 
nied by  a  certificate,  signed  by  the  Registrar  of 
Slaves  of  the  colony  in  which  such  claim  shall 
be  made,  that  the  number  of  such  slaves  men- 
tioned in  such  claim  ^except  any  increase  by 
birth  since  the  last  registry,  as  mentioned  at 
the  foot  of  such  claim),  are  duly  registered,  to- 
gether with  the  name  or  names  of  the  person 
or  persons  by  whom  such  slave  or  slaves  have 
been  registered. 

And  in  case  the  property  in  any  slave  or 
slaves  shall  have  been  changed,  between  the 
last  registration  and  the  first  day  of  August, 
one  thousand  eight  hundred  ana  thirty-four, 
the  claimant  must  briefly  state  his  title  from  the 
person  in  whose  name  the  slaves  were  last  re- 
gistered. 

3.  That  the  said  assistant  commissioners 
shall  from  time  to  time,  with  all  convenient 
speed,  after  receipt  thereof,  make  out  complete 
lists  of  all  such  claims  according  to  the  form 
following,  that  is  to  say : 

I.  Name  and  description  of  claimant,  or  per- 
son in  possession  of  tne  slaves. 

II.  Plantation  or  other  domicile  of  Awt»- 

III.  Number  of  slavey. 
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And  shall  cause  the  same  to  be  pablished  iu 
the  different  newspapers  of  the  said  colony,  or 
shall  make  the  same  Known  in  such  manner  as 
to  them  shall  seem  most  effectual  for  ^mng 
Dotiee  of  the  subject  of  such  claim  to  all  par- 
ties) interested  therein,  in  all  parts  of  the  said 
i'olony. 

4.  That  such  claims  for  compensation  be  made 
to  the  assistant  commisbioners,  in  the  respec- 
tive colonies,  in  duplicate,  and  that  one  part  be 
transmitted  by  them  to  the  commissioners  in 
London,  and  filed  in  their  office,  and.  the  other 
kept  and  filed  in  the  office  of  the  assistant 
commissioners. 

5.  That  any  person  havinc^,  or  claiming  to 
bare,  any  right,  title,  or  interest  in  or  to,  or  any 
mortgage,  judgment;  charge,  incumbrance,  or 
lien  upon  any  slave  or  slaves  included  in  such 
daiins,  or  any  right,  title,  or  interest  thereto, 
under  or  by  virtue  of  any  deed,  will,  testamen- 
tary instrument,  or  conveyance  whatsoever,  or 
in  any  other  manner  whatsoever,  and  claiming 
to  receive  the  compensation  for  such  slave  or 
slafes,  or  any  of  them,  in  opposition  to  the 
orif^al  claimant,  shall  prefer  a  counter  claim 
before  the  assistant  commissioners  in  the  re- 
spective colonies  on  or  before  the  first  day  of 
February  one  thousand  eight  hundred  and  thir- 
ty.five,  or  in  London,  before  the  commissioners, 
on  or  before  the  first  day  of  April,  one  thousand 
i^ight  hundred  and  thirty-five :  provided  always, 
that  in  case  no  original  claim  shall  have  been 
filed  within  the  time  limited  by  the  first  rule 
for  that  purpose,  any  person  claiming  a  right 
to  receive  the  compensation  as  above-mention- 
ed or  any  part  thereof,  may  prefer  his  claim 
theieto,  instead  of  a  counter  claim,  and  such 
claim  shall  be  deemed  and  taken  and  be  made 
in  the  same  form,  and  subject  to  the  same 
rules  uf  proceeding  in  all  respects  as  a  counter 
claim,  and  with  the  same  liberty  of  replying 
thereto  as  hereinafter  directed,  as  if  an  ori- 
ginal claim  had  been  preferred. 

6.  That  in  cases  in  which  no  counter  claim 
«hall  have  been  preferred  in  the  colonies  on  or 
before  the  first  day  of  February,  one  thousand 
eight  htmdred  and  thirty-five,  the  assistant 
commissioners  within  their  respective  colonies 
shall  report  the  amount  of  compensation  which 
may  appear  to  them  to  be  due  upon  each  of 
the  several  claims,  on  application  of  the  parties, 
or  their  agents,  and  transmit  forthwith  copies 
or  lists  of  such  eeveral  reports  to  the  com- 
missioners in  London ;  and  in  cases  in  which 
no  counter  claim  shall  have  been  preferred 
before  the  commissioners  in  London,  on  or 
l)efore  the  first  day  of  April,  one  thousand 
eight  hundred  and  thirty-five,  the  commission- 
ers roa^  proceed  to  award  the  compensation, 
according  to  the  several  claims,  upon  the  ap- 
plication  of  the  parties  or  their  agents. 

7.  That  in  all  cases  in  which  a  counter  claim 
for  the  whole  or  any  part  of  the  compensation 
shall  be  preferred,  such  counter  claim  shall  set 
forth  the  estate  or  interest,  right  or  title,  in- 
tended to  be  insisted  on,  and  the  dates,  par- 
ties, and  legal  effect  of  the  deeds  or  other  in- 
struments under  which  the  counter  claim  is 
made,  with  the  date  of  registration  in  the  pro. 


per  office  in  the  colony ;  and  in  all  cases  of 
mortgage,  judgment,  charge,  incumbrance,  or 
lien,  such  counter  claim  shall  also  set  forth  for 
what  sum  the  same  was  granted  or  recovered, 
what  payments  (if  any)  have  been  made  there- 
on, and  the  dates  of  such  payments,  and 
what  remains  due  thereon,  whether  the  same 
is  the  prior  lien  or  otherwise,  on  the  pro- 
perty included  therein,  and  also  the  legal  ef- 
fect of  such  securities  upon  slaves!  according  to 
the  law  and  usage  of  the  particular  colony  in 
which  such  slaves  have  been  registered  or  set- 
tied  ;  and  that  in  addition  thereto,  the  sub- 
stance of  such  counter  claim  be  embodied  and 
arranged  in  the  tabular  form  hereunto  annex- 
ed, marked  (C). 

8.  That  upon  such  counter  claim  being  filed 
within  the  limited  periods  aforesaid,  no- 
tice thereof  be  forthwith  given  by  the  party 
making  the  same  to  the  party  against  whom 
it  is  made,  or  his  agent,  and  a  copy  thereof 
be  furnished  to  such  party  or  his  agent  on  ap- 
plication at  the  office  of  the  commissioners,  or 
of  the  assistant-commissioners,  in  the  colony 

9.  That  within  three  months  after  such 
counter  claim  has  been  filed,  and  such  no- 
tice given,  the  ori^nal  claimant  may  file  a  rep- 
lication to  the  said  counter  claim  before  the 
assistant  commissioners,  or  the  commissioners 
in  London,  and  give  notice  forthwith  of  such 
replication  to  the  counter  claimant,  or  his  a- 
gent,  and  a  copy  thereof  be  furnished  to  such 
counter  claimant,  or  his  agent,  on  application 
at  the  office  of  the  commissioners  in  London, 
or  of  the  assistant  commissioners  in  the  colony. 

10.  That  in  case  no  replication  be  filed 
within  the  time  aforesaid,  the  commissioners 
may,  on  proof  of  notice  of  the  counter  claim 
having  been  served  on  the  original  claimant 
or  his  agent,  proceed  to  consider  the  claim,  and 
counter  claim,  and  give  such  further  directions 
and  make  such  award  as  to  them  shall  seem  fit 
in  respect  to  the  compensation  to  be  paid 
thereon. 

11.  That  in  case  a  replication  shall  be  filed 
within  the  time  aforesaid,  the  commissioners 
may,  either  upon  application  of  the  parties  in- 
terested, or  their  agent  for  such  purpose,  or  if 
to  the  commissioners  it  shall  seem  fit,  direct 
proof  to  be  adduced  in  support  of  such  claim, 
counter  claim,  or  replication,  by  the  production 
of  deeds  or  other  documents,  or  by  interroga- 
tories on  oath  or  affirmation,  to  be  drawn  and 
exhibited  to  the  parties  or  witnesses,  or  by  af- 
fidavits, or  by  viva  voce  examination  of  wit- 
nesses,  as  the  case  may  require. 

12.  That  on  such  proof  as  aforesaid  being 
made,  the  commissioners  shall,  on  the  appliF- 
cation  of  any  of  the  parties  interested,  or  their 
agents,  cause  a  notice  to  issue  to  all  the  claim- 
ants and  counter  claimants  in  such  proceedings 
named,  that  the  sdd  commissioners  will  on  a 
day  in  such  notice  to  be  uamed,  proceed  to 
make  their  adjudication  and  award ;  copies  of 
such  notice  to  be  served  by  the  party  apply- 
ing for  the  same  on  all  such  claimants  and 
counter  claimants,  or  their  agents. 

13.  That  with  the  consent  of  the  several 
parties,  the  assistant -conunissioners  in  their  re- 
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specthe  colonies  bo  siithorlaEed  to  eonmder  aad 
proceed  iBecordvag  to  the  sereral  rales  herein- 
before stated,  to  ascertain  and  report  the  a^ 
mount  of  compensation  appearing  to  be  due  to 
any  of  the  titigant  parties,  in  oases  of  contested 
claims,  and  transmit  forthwith  lists  or  copies 
of  their  proceedings  and  reports  to  the  com- 
missioners. 

14.  That  the  commissioners  shall,  upon  such 
proceedings  and  reports  being  i^eeeived  from 
the  assistant  commissioners,  proceed  to  the  ad- 
judication and  award  of  the  compensation 
which  i4iall  appear  to  be  due,  according  to  such 
lists,  reports,  and  proceedings. 

15.  That  all  persons  claiming  to  act  on  be- 
half of  any  party  mterested  in  the  said  compen- 
sation monies  shall  lodge  with  the  oommis- 
siMiers  or  assistant  commissioners,  as  the  case 
maiy  be,  a  power  of  attorney,  or  other  autho- 
rity  under  the  hand  of  the  partv  or  parties  so 
interested,  to  be  registered  in  the  proceedings 
of  the  said  commissioners,  or  asstttant  com- 
missioners, and  no  other  than  the  person  or 
persons  named  in  such  power  of  attorney  or  au- 
thority shall  be  entitled  to  act  in  that  behalf  so 
long  a»  such  power  shall  continve  in  force. 

(Signed) 

(L.   8.)  JAMBS  LEWIS. 

(L.  8.)  JOHN  GEORGE  SHAW  LBFEVRE. 

Ih,   S.)   SAMUEL  DUCKWORTH. 

(L.   8.)  THOMAS   AMYOT. 

(L.   S.)   HBNRT  FREDERICK  STBPHEKSON. 

(L.  S.)   HASTINGS  KLWIN. 


INCORPORATED  LAW  SOCIETY. 


Some  change  having  taken  place  since  the 
publication  of  the  Legal  Almanack,  we  have 
procured  the  foHo^ving*  Lists. 

CaMMITTBB   OP  MAffAOBMENT. 

Chitirman.'^ytT.  FreshfieW,  M.  P. 
Deputy-  Chairman. — Mr.  Frere. 

Mrw  Adlingttm.  Mr.  Martineau. 

Mr.  Amory.  Mr.  Mctealle. 

Mr.  Austen.  Mr.  Iltid  Nicholl. 

Mr.  Ri  R.  Barley.  Mr.  Rankea. 

Mr.  Brundreti.  Mr.  Shadwell. 

Mr.  M.  Claytoa,  Mr.  Sweet. 

Mr.  Possv  Mr.  Teesdale. 

Mr.  James  HaH.  Mr.  Tooke,  M.  P. 

Mr.  R.  Harrison.  Mr.  R.  White. 

Mr.  Holme.  Mr.  Wilde. 
Mr.  W.Lowe. 

Meniben  admitted  since  the  pubhcatian  of  the 
List  in  the  Leg-ai  Almanack, 

Bircham,  F.  T.,  Lincoln's.  Inn  Fields. 
Bowden,  J.  S.,  Aldermanbury. 
Brown,  H.  R.,  Great  St.  Helens. 
Collins,  P.,  Spital  Square. 
Crewe,  T.  P.,  Child's  Place. 
Cooper,  J.  £.,  Barnard's  Inn. 
Goodere^  J.,  New  Millman  Street. 


Gwntkln,  P.,  Lincoln's  Inri  New  Sqaare. 
Hunter,  R.,  Lincoln's  Inn  New  Square. 
Isaacson,  J.  P.,  Norfolk  Street. 
Lewis,  B.,  Warwick  Court. 
Newman,  R.  P.,  Guildhall. 
Plucknett.  J.,  Raymond  Buildings. 
Pocock,  Thomas,  Bartholomew  Close. 
Reeve,  W.  N.,  Aldennanburv. 
Richardson,  B.,  Raymond  finildings. 
Taylor,  John,  Gray's  Inn  Square. 
Twynam,  George,  Winchester. 
Upton,  R.  B.,  Apothecaries'  Hall. 
White,  Edward,  Great  IVfarlboro'  Street. 
Wright,  J.  B.,  Old  Broad  Street. 

Number  of  Town  Members  . 
Country  Members         .... 


S4S 
145 
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FURTHER  LIST  OF  PBRPRTUAL 
COMMISSIONERS. 


Green,  Henry,  of  Higham  Ferrers, 

For  the  counties  of  Northampton,  Bed- 
ford and  Huntingdon. 

Lodge,  John,  of  Lancaster, 
Worth,  William,  of  Bourn, 

For  the  parts  of  Kesteven  and  Holland,  in 
the  county  of  Lincoln. 


LEGAL  ANTIQUITIBS. 


ATTORNEYS  IN  THE  REION  OF  HBNRT  6. 

The  conduct  of  attorneys  under  the  Local 
Courts,  which  have  been  so  often  proposed  in 
Parliament,  may  be  somewhat  estimated  by 
what  occurred  in  the  reign  of  Henry  the  6ih. 
By  the  preamble  of  an  act  of  the  33d  of  that 
reign,  it  appears,  that  not  long  previously,  in 
the  counties  of  Norfolk  and  Suffolk,  there  were 
only  six  or  eight  attorneys  at  most,  coming  to 
the  King's  Courts,  in  wnich  time,  it  is  sud, 
great  tranquillity  reigned  in  those  places,  and 
little  vexation  was  occasioned  by  untrue  or 
foreign  suits ;  but  at  the  passing  of  the  act,  it 
is  recited  that  there  were  m  these  places,  four- 
score attorneys  or  more,  the  generality  of 
whom  had  nothing  to  live  upon  but  their  prac- 
tice, and  besides  were  very  ignorant.  The 
statute  also  sets  forth,  that  those  attorneys 
came  to  /airs  and  markets,  and  other  places 
where  there  were  assemblies  of  the  people,  ex- 
horting, procuring,  and  mwsing  persons  to  at- 
tempt  untrue  andjhreig-n  iuits^  for  small  tres- 
passes, little  offences^  and  small  sums  of  money, 
so  that  more  suits  were  raised  for  midice,  than 
for  the  ends  of  justice.  To  remedy  these  evils, 
it  was  enacted,  that  in  future  there  should  be 
but  six  common  attorneys  in  the  county  of 
Norfolk,  the  same  number  in  Suffolk,  and  in 
the  city  uf  Norwich  only  two,  to  be  appointed 
by  the  two  chief  justices,  of  the  most  sufficient 
and  best  instructed,  and  any  other  persons  act- 
ing as  attorneys,  were  subjected  to  severe  pe- 
nalties. 
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LIST  OF  NEW  PUBLICATIONS. 


Reports  of  Cases  hi  the  Court  of  King's 
Bench,  Easter  and  Trujity  Terms,  4  W.  4,  by 
J  L.  Adolphus  and  T.  F.  EUU,  Esqrs.,  Vol.  1, 
pi.  2.      Price  7s.  6d. 

Reports  of  Cases  in  Bankruptcy  in  the  Court 
of  Review,  by£.  E.  Deacon  &  £.  Chitty,  Esqrs. 
Price  11*. 

New  Cases  in  the  Court  of  Common  Pleas 
and  other  Courts,  Michaelmas  Term,  4  W.  4. 
B?  P.  BiBfrham,  Esq.  Vol.  1,  pt.  2.    Price  5^?. 

Reports  of  Cases  in  the  Vice  Chancellor's 
Court,  hy  N.  Stmonsy  Esq.  Vol.  5,  pt.  3.  Price 
hi. 

A  Supplement  to  the  first,  second,  and  third 
Phrts  of  Mr.  Chitty's  Treatise  on  the  General 
Practice  of  the  Law,  stating'the  recent  Statutes 
and  Decisions  since  the  first  publication  of  that 
work,  to  January  1,  1835,  with  new  Forms,  &c. 
By  J.  ChiUy,  Esq.  price  7s.  6d, 

An  Alphabetical  Summary  of  the  Practice  of 
the  Courts  of  K.  B.,  C.  P.,  and  Exchequer,  as 
assimilated  and  established  by  the  recent  Rules 
and  Statutes,  with  Practical  Forms  and  new 
Table  of  Costs.  Second  edition.  ByC.Peters- 
dorff,  Esq.    Prrce  10«.  6d, 

New  Rules  of  Pleading',  with  Notes  and  Ob 
serrations,  and  Decided  Cases^  to  the  end  of 
Michaelmas  Term,  1834.  By  S.  R.  Bosanquet, 
Eaq.  Price  4«.  6d. 


MeggUon  as  Co,,  King's  Ko«d.  I 
Newcastle-upon-Tyne.    Dec.  l9. 


Bedford  1 


BANKRUFTCIBS  SUPERSEDED. 

From  Dee.  19,  ISM,  to  Jan.  IS,  I88ft.  botk  inelurtve, 
with  Doit*  i0ke%  ^zetted. 

Alwp,  Richard,  Eccleahall,  Stafford,  Miller.    Jan.  9. 
Chapman,  Joacpb,  Feltweli,  Norfolk,  Shopkeeper.    Jan*  2. 
l>e*hur»t,  Tbo  ,  Manchester.  Prinueller.    Jan.  IS, 
Jooet,  Horatio,  Poultry,  Chinaman.    Jan.9» 
Sandcll,  Edmund,  Bristol,  Stav  Maker.    Jan.  16. 
Wiseman,  Isaac,  Nuiwich,  Siikman.    Dec.  2d. 


BANKRUPTS. 

/hm  Dec.  19,  ISM,  Co  Jon.  16,  1S39,  both  inchuiKe, 
with  DaU»  wken  gazetteH, 

Ashby,  Samuel,  Upper  Thames  Street,  Flour  &  Groat  Dealer. 

iWrr,  Fbh  Street  Hill ;  Tarraaarf,  Oif.  Am.    Jan.  3. 
Brown,  George  Beale,  Edmund  KoweDanson,   It  Charles 

Duncan,  >ew  Broad  Street,  Merchants.    mUia  &  Co,, 

Tok«nhouse  Yard;  tVatkman,  Off.  Ass.    Dec.  19« 
Baxii'r,  Willikm,  Lungfaam,  Norfolk,  Builder  &  Carpenter. 

Bttkwitk  &  Co.,  Norwich ;    C/ar*c  &  Co.,  Lincoln's  Inn 

Fields.    Dec.2». 
Boycc,  6eo.» Tiverton,  Devon,  Bookseller  k  Stationer.    Dax 

k  Co.,  Lincoln's  Inn  Fields ;  Lootemon  &  Co.,  Tiverton. 
.    Dec.  89. 
Blight,  Peter,  Phlllack,  Cornwall,  Grocer.     Coodo,  Guilford 

Street;  Fajrwter,  Penzance.    Jan.  2. 
Biglry,  Geo.,  and  John  Enms,  Lad  Lane^  ChcAp«ld<,  Ware- 

housemen.        Groom,  Off.  Ass.  j     ilsterst.  New  Bndge 

Street,  BlackfHan».    Jan.  16. 
Biowit.  Wm.,  High  Street,  CamberwclK  Carpenter,  Buildn, 

&  IronmunKer.  jtkboii.  Off.  Ass.;  HodMon  6u  Co,,  King's 

Road,  Bedfbrd  Rotr.     Jan.  9. 
Bassfonl,  Timothy,  Bilston,  Stafford,  Bookseller  &  Printer. 

PhUpot  &  Son,  Southampton  Street,  Bloomsbuiy  |  Ptul' 

ttftt  Wolverhampton.    Jan  9. 
Buxton,  Joseph,  Bernard  Castle.  Darham«  Wool  Stapler  & 

Wool  Cumber.  Smithton  it  Co.,  Southampton  Build- 
^  ings.  Chancery  Lane ;  Banff,  Baniard  Castle.  Jan.  13. 
Berry,  Charles  Clmre,  Livenool,  Merchant.      BUaokoioek  & 

Co.,  Teinple  j  Curry,  Liverpool.    Jan.  18. 
Clark,  lohnBnsby,  High  Street,  Shadwell,  Grocer.    BUkop, 

Serkanu  lno,CbanGefy  Laiie:  CamMw,()ff.  Ass.  Dec.I9. 
Casey,  Wn^  Cow-Cross  Street,  Victualler.  GUaw,  Off.  Ass. 
^    Apyer.  Broad  Street.    Dec.  19. 
CroMr,  Joseph,  Geo.  Walker,  and  John  Cockiam  Walkes, 

N<rwcastie-ttpon-1Vn^    Ship  and   Insurance  Brokers. 


Cliapman,  Wm.,  Allensmorc,  Hereford^  Timber  Merchant. 
Gongh^  Hereford }  iRo6ia«oR,  Queen  Street  Place,  South- 
warK  Bridge.    Dec.  23. 
Clark,  Charles,  Stowey.  Somenet,  Chemist  and  Druggist. 
Lavrenee  &   Co.,  Old  Fish  Street,   Doctors'  Commons ; 
CamuiM,  Off.  Ass.     Dec.  SO. 
Copling,  Nicholas,  &  Thomas  Wood,  King  Street,  Cheap- 
side,  Woollen  &  Stuff  A  genu.    Bortleti  h  Co.,  Nicholas 
Lane :  Jokuon,  Off.  Ass.    Jan.  13. 
Cowan,  James,  Gosport.  Southampton,  Slater.      Civrke  & 

Co,,  Lincoln's  Inn  Fields;  Thorpe,  Purtsea.    Jan.  18. 
Camley,  John.  Kingston-upoa-HuU,  upholsterer  &  Cabinet 
Maker.     jy^o/me&  Co.. *New  Inn >   AirJcs,  Hemiagfield, 
near  Bamsley.    Jan.  16. 
Driver,  Tliomas.  Pemell's  Terrace,  Peckham.  Surrey,  Her* 
chant  it  Master  Mariner.     Btleker,  Off.  Ass.  j  Mrookmg 
&  Co.,  Lombard  Street.    Dec.  23» 
Dunn,  Tho.  Plummer,  Cain's  Croos,  near  Stroud,  Glouces- 
ter, Wool  Merchant.    Hurrittm  St.  Mary-at-Hlll,  Lon- 
don; IViithman,   Off.  Ass.    Dec.  26. 
Davies,  George,   Lissoii  Grove,  Ironmonger.     Poeock,  Bar- 

tholomew  Close :  Wkitnon,  Off.  Ass.    Jan.  9. 
Elford,  Rob., Jun.,  Twickenham  Common,  Middlesex,  Ve* 
terinary  Snrgieon.       Cojr,  Bush  Lane,  Cannon  Street  s 
GraAam,  Off.^ss.    Dec.  28. 
Emerson,  Arthur,  Lawrence  Fountney  Lane,  Cannon  Street, 
Lead  &  Tin  Plato  Merchant.    Abbott,  Off.  Ass.;  Jiaku, 
Lombard  Street.    Dec.  36. 
Emberlin,  Wm.,  Deddiugton,  Oxford,  and  Upton,  Burford, 
Oxfoid,  Paper  Maker,     jplin,  Banbury,  and  FumivaJ'a 
Inn.     pec.  '26. 
Exekiel,  Benjamin,  Tiverton,  Devon,   Draper  and  Pawn- 
broker.   Drake.  Bmiverie^  Street,  Fleet  Street  i  TWaer  & 
Co.,  Exeter.    Dec.  26. 
Ellis,  William,  Portsea,  Southampton,  Timber  Merchant. 
Goodtve,  Warwick  Court,  Gray's  Inn  ;    Minchin,  Port- 
sea.    Dec.  3D. 
Fraaer,  Robert,  Middle  Qneen's  Buildings,  Brompton,  Mid- 
dlcseat.  Wine  Merchant.     Gnxiia,  Uff.  Ass. ;  Leieromee 
&  Co.,  Bucklerabury.    Dec. 23. 
Flersheim,  Lemle,  Birmingham,  Merchant.    Spurrier  k  Co,, 

BirminEham;   A^ortoa  b  Co.,  Gray's  I hn.      Jan.  6. 
Goodacre,  John,  Barnslev,   Silkstone,  York,  Linen- Manu- 
facturer.   Skqtpardg  Leicester;    (rtai^ttm  &  Co.,  Chan- 
cery Lane.    Dec.  26. 
Gilbert,  John,  sen.,  Wobum,  Bedford.  InnlMcper.     Kingp 

Lyon's  Inn;  Wkftmore,  Off.  Ass.    Dec.  81^. 
Gicen,  Frederick,  Clifford  Street,  Bond  Street,  Auctioneer 
&  Estate  Agent ;   and  also  of  Grevn  Streetl  Pttjrk  Lane, 
k  Mount  Street,  Grusvenor  Square,  Hotel  Keeuer.    Ja- 
cobs, Crosby  Square ;  Goldtmid,  Off.  Ass.    Jan.  0. 
Greenwood,  Wm.,  SuttOn-upon-Trent,   Nottiiiaham,  Coal 
Dealer.     Ln,  Newark-upon-Trent ;  Jtfitee  k  Co,,  Tem- 
ple.   Jan.  6. 
Glover,  John,  Walsall,   Stafford,    Ironfonndor.       Tuner, 

filoomsbury  Square  ;  Heeie§,  Walsall.    Jan.  18. 
Heighington,  Benj.,  Darlington,  Durham,  Wine  k  Spirit 
Merchant.     BxgnolA  k  Co.,  New  Bridge  Street,  Black- 
friars;    Hjfmer,  Darlinfiton.    Dec.  26, 
Hildesheimer,  Peter  David  Levi,  otherwise  Petar  Levi,  New 
Road.  Woolwich,   Kent,  Grocer.      GUmm,  Off.  Ass. : 
7ay/or  k  Co.,  Great  James  Street.  Bedford  Row.    Jan.  2. 
Hales.  Samuel,  Newgate  Street,  Butcher.       Smith,  South- 
am  utun  Buildings,  Cbanoery  Lane;    GraAoai,  OIT.  Aas. 
Jan.  9. 
Hagrward,  John,  Tottenham  Court  Road.  Butcher.    Seloker, 
Off.  Asa. :  Bikiu$  k  S«m,  Newman  Street,  OxfoBd  Street. 
Jan.  9. 
Holbrook,  Tho.,  Gray's  Inn  Road,  Victualler.       Harria  k 

Co.,  Golden  Square;  Tunuand,  Off.  Ass.    Jan.  9. 
Holdsworth,  Wm.,  Sheffield,  Spoon  Manufacturer.    BUke- 
lock  k  Co.,  Serjcanu'  Inn,  Fleet  Street ;    Smith,  Shef- 
field.   Jan.  9. 
Inglis,  Wm.,  Houndsditch  &  Well  Street,  Cripplegate.  Cur- 
ricr  &  Leather  Seller.       iVi«,  CopthaU  Court;   Ctark, 
Off.  Ass.    Jan.  16. 
Johnson,  Thn.,  Petworth,  Sussex,  Surgeon  k  Apothecary. 
Gpeeu,  Off.  Ass. ;  Botden,  Southampton  Street,  Blooms- 
burv.    Dec.  19. 
Jones,  Stephen,  New  Sarum.  Wilts,  Bookseller.      Hoddimg 
k  Co.,  Salisbury ;    /miter  k  Co.,  Raymond  Buildings, 
Gray's  Inn.    Dec.  19. 
Joshua,  Geo^  Brownlow  Stztct,  Drory.  Lane,  Currier.    Hoe- 
lam  k  Co,,  Copthall  Buildings ;     Lackingtim,  Off.  Ass. 
Jan.  16. 
Keadrick,  John.  Sidney  Alley  k  Leicester  Souare,  Printsd- 
ler  &  Bookseller.    Anstea,  Great  Carter  Lane,  Doctors' 
Commons;  IFAaMierr, Off.  Ass.    Dec.  19. 
Kadwell,  Wm.,  Weston,  Somerset,  Victualler.       Shtmu, 

Bath ;  WUliami  k  Co.,  Lincoln's  Inn  Fields.  Dec.  38. 
Lane,  Tho.,  Hereford,  Seedsman,  Mealman,  k  China,  Glass, 
k  Earthenware  Seller.       AoMiisoa,  ^een  .Street  Pla/cob 
Upper  Thames  Street »  i»ri«c4arrf,  Hereford.    Dec.  19. 
Langley,  John,  Bristol,  wine  Merchant.      Blotter  k  Co,, 
Lincoln's  Iiin  Field* ;  Gregorjf  k  Co.,  Bristol.    Jan.  13. 
Morrison,  Rob.,  New  Gloucester  Street,  Uoxton  New  Town, 
k  Wilson  Street,  Finsbury  Square,  Carpenter  k  Builder. 
Ca/ioiDay,Walbrook Buildings;  Clark,  Off".  Au.  Dec. 28. 
Marsh,  John,  Bepworth,  Kirkburton,  York,  Clothier.    Bat.. 
tuf  klfio..  Chancery  Lane  t  Strpheneon,  HolmAfth,  near 
Hud%tsaad.   Jan.  9, 
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MmKhew.  Thomas,  Ifarfaret  Street*  Cavendish  Square, 
Coach  Maker.  Lawraace,  Lyoii't  Inn,  Strand ;  Ctark, 
Off.  Am.    Jan.  18. 

Moore,  FrancU,  jun..  Westmoreland  Place,  Walworth  Com- 
mon,  Surrey,  Vinegar  Menhant.  GreeH,  Off.  Ass.; 
Messrs.  GammUettf  Queen  Street,  Cheapside.    Jan.  16. 

Marston,  John.  Nuneaton,  Warwick,  Grocer  &  Chandler. 
hardMSf,  Birmingham ;  Parket,  South  Square,  Gray*s 
Inn.    Jan.  16. 

Newington,  Heniy  Hyland,  High  Street,  Soathwark,  Chi- 
naman. Belcher,  Off.  Au.j  Scott  U  Co.,  St.  Mildred's 
Court,  Poultry.    Dec.  90. 

Newport,  Wm  ■  Cnarles,  Bognor,  Sussex,  Scrivener.  Groom, 
Off.  As». }  FoiD<<r,  Lincoln's  Inn  Fields.    Jan.  9. 

Norris,  Bet  hell,  Oxford  Street.  Qhemist  &  Druggist.  Tur- 
ner &  Son,  Percy  Street,  Kathbone  Place  j  Graham,  Off. 
Ass.    Jan.  16. 

Oakley,  Elizabeth,  Wim borne  Minster,  Dorset,  Linen  Dra- 

BtT  &  Mercer.    Casffemon,  it  Co.,  Wimbomc ;  Stephen*, 
oughty  Sueet.     Dec.  19. 
Owen,  Henry,  Liverpool,  Miller.     jemrlrMoa  &  Co.,  South- 
ampton Buildings,  Chancery  Lane ;   Hawlineon  &  Co,, 

Liverpool.    Jan.  6. 
Pyke,  Thn.,  Liverpool,  Corn  Merchant.       Leigh,  George 

Street,    Mansion   House;    Milter  tt   Co.,  or  Leather, 

Liverpool.    Dec.  28. 
Parkins,  James,  King  William  Street,  London  Bridge,  Tai- 

lor.      Green,  Off.  Ass.  •,  Thompeon,  George  Street,  Mi- 

nories.    Dec.  80. 
Philpott,  James,  Belle- Sauvage- Yard,   Ludgate  Hill,   Inn- 
keeper &  Victualler.      GiUtm,  Off.  Ass. ;    Shrimpton  & 

Co.,  Staple  Inn.     Jan.  18. 
Price,  Wm.  Dickinson,  Chepstow.  Monmouth,  Innkeeper. 

White  it  Co., Bedford  Row;  Bevtm  &  Co.,  Bristol.  Jan.18. 
Kobinson,   John,  Whitehaven,    Cumberland,   Bookseller. 

Walker,  Whitehaven  j   Messrs.  Helder,  Clement's  Inn. 

Dec.  26. 
Race.  Jones,  Wells,  next  the  Sea,  Norfolk,  Grocer  &  Diaper. 

Faitl^/IU,  King's  Road,  Bedford  Row  ;  Lopne$,  Wells  next 

the  Sea.    Dec.  2G. 
Richardson,    Henry  John  Allen  Gilmour,  Upper  Norton 

Street,  Portland  Place,  Commission  Agent  k  Bill  Bro- 
ker.   Gate$,  Lime  Street;  Gvl'Umift,  Off.  Ass.    Jan.  2. 
Rix,  Henr>',  Harp  Lane,  Tower  Street,   Cork  Merchant,  & 

Manufacturer.    £<iwardi.  Off.  Ass. ;  Witherbg,  hicholaa 

Lane,  Lombard  Street,    Jan.  6. 
Robinson,  Wm.,  Manchester.   Coach  Proprietor.       Lake, 

Cateatou  Street ;  Foettr,  Manchester.     Jan.  9. 
Rotherham,  Wm.,  Shoreditch.  Draper.    Belcher,  Off.  Ass. ; 

Parfcer,  St.  Paul's  Churchyard.   Jan.  18. 
Richardson,  Wm.,  Godstone,  Surrey,  Innkeeper,  &  Wine  & 

Brandy  Merchant,      Edin,rdi,  Off.  Ass. ;  Digmm,  King 

Street,  Holborn.    Jan.  16. 
Raymond.  Walter.  Streatham  Place,  Brixton  Rfll,  Surrey, 

Ship  Owner.  Baxendale  &  Co.,  Great  Winchester  Street ; 

Goldemi^  Off.  Ass.    Jan.  \fi. 
Shepherd,  Wm.,  Harrop  Green,  Saddleworth,  York,  Mer- 
chant &  Woollen  Manufacturer.       Afi/ne  &  Co.,  Tem- 
Sle;  Whitehead  k,  Co.,  Oldham.    Dec.  :/6. 
enson,  Kowland  Macdonald,  &  Charles  James  Blunt, 
'Great  Ormond  Street,  Queen  Square,  Civil  Eneineers, 

Surveyors  and  Publkhers.    Edwards,  Off.  Ass.  j  Webber, 

Caroline  Strret,  Bedford  Square      Dec.  .W 
Solomon,  Isaac,  and  Benjamin  Aaron,  Bristol,  Woollen  Dra- 

pers.  Tailors,  &  Salesmen.       Poole  8t  Co.,  Gray's  Inn 

Square;    Williama,  Bristol.    Jan.  2. 
Shadgett,  Benjamin,  Loose,  Kent,  Carpenter  &  Fruiterer. 

Green,    Off.   A»s.;     Sheringham,    Old  Boswell  Court. 

Jan.  9. 
Speight,  Sam.,  Brick  Lane,  Splttalftelds,  Chemist  k  DniK- 

gist.      Jbbott,  Off.  Ass. ;   fhrrar.  Great  Knight  Rider 

Street,  Do<  tors*  Commons .    Jan .  6. 
Sadd,  James,  Jewry  Street,  Aldgate.  Victualler.     EdutardM, 

Off.  Ass. :    Tftonuoa,  GeorseSt.,  Minoriea.    Jan.  18. 
Simpson,  John,   k  James  Windross,   Bishopsgate  Street, 

Linen  Drapers.     Jonet,  Sise  Lane ;  Waithman,  Off.  Ass. 

Jan.  IS. 
Strachan,  J ohn,  Bristol,  Tailor.    Whiu  k  Co.,  Bedford  Row ; 

Bewm  k  Co.,  Bristol.    Jan.  18. 
Stivenson,  Wm.,  Princes  Street,  Westminster,   Dealer  in 

Mahogany  k  Timber.    Hanitton,  Bemers  Sueet,  Oxford 

Street;  WkUmore, Off. At%.    Jan.  16. 
Tomliiison,  Sam.,  Liverpool,  Coin  Merchant.  Tbylor  k  Co., 

Bedford  Row;   Loundea  k  Co.,  Liverpool.    Dec.  19. 
VoUans,  Joshua,  sen.,    David  VoUans,  k  Joshua  Vollans, 

iun.,  Leeds,   York,   Woollen  Cloth  Manufacturers,  k 

Woollen  Warehousemen.    Tame**,  Basing  Lane,  Cheap- 
side  ;  Stott,  Leedi.    Dec.  80. 
Windross,  Jamft,   Bishopsgate  Without,    Linen  Draper. 

Lloyd,  Crown  Court,  Cheapside:  JoAnsoa,  Off.  Ass.  Jan.2. 
Wigan,  James,  Pine  Apple  Place,  Kilbum  Priory,  Edgwarc 

Road,  Music  Seller  k  Detiler  in  Musical  Instruments. 

Gibeon,  Off.  Ass. ;  Borradidle  k  Co.,  King's  Arms  Yard, 

Coleman  Street.     Jan.  16. 
Whitten,  Joseph.  Liverpool,  Merchant.  Chester,  Staple  Inn; 

Morecrttft,  Liverpool.     Dec*  19. 
Wood,    Edward   Git  tins,     Liverpool.     Common    Brewer. 

Lowe  k  Co.,  Southampton  Buildings,  Chanceiy  Lane; 

Wtlkinton  k  Co.,  Liverpool.    Dec.  23. 
WigKlrswurth,  James,  Liverp<  ol,   Grocer  k  Spirit  Dealer. 

CA««ier,  Staple  Inn  ;   A/orecrvfr,  Liverpool.    Dec.  26. 
Winterbottom,  Hob.,  Furlane  Saddleworth,  York,  Woollen 

Manufacturer  te  Merchant.    Rickarde  k  Co.,  Lincoln's 

Inn  Fields;  Jiiggimbottom  k  Co.,  Ashton-under-Lyne. 

Dec.  80. 


Winterbottom,  Wm.  Charles,  k  Walter  Dickson,  Oldbani, 
Lancaster,  Pusllan  Manufacturers.  HadfieU  &  Co., 
Manchester  :  Johneon  k  Co.,  Temple.     Dec.  80. 

Yates,  Richard,  Manchester,  Innkeeper  k  Coal  Agent.  Afo. 
kineon  6^  Co.,  Temple ;  Barlow,  Manchester.    Dec.  80. 


DISSOLUTIONS  OF  PROFESSIONAL  PARTNERSHIPS. 

Prom  Dec,  19, 1884.  to  Jan.  16, 1835,  both  incUtive, 
with  Dales  whengazMMl, 

The  manes  printed  in  Italics  are  the  Partnere  who  recove  and 
paif  debts. 

Alliston,  John,  Frederick  Lock,  Henlcv  Smith,  k  Charles 

Alliston,  Freeman's  Court,  Cornhili,  Attorneys  and  So- 

lidtors  ;  so  far  as  regards  John  Alliston.    Jan.  2. 
Browne,  Peter,  and  James  Oebomt,  Macclesfield,  Chester, 

Attorneys  and  Solicitors.    Jan.  2. 
Esdin,  A(fred,  and  William  Ball,  BrUtol,  Attorneys  at  Law, 

Solicitors,  and  Conveyancers.    Dec  23. 
Holroyde,  William  Ferguson,  and  John  Holroyde.  Halifax 

k  Sowerby  Bridge,  York,  Attorneys  k  Solicitors.  Jan.  6. 
Stringer,  WUUam,  and  George  Stringer,  New  Romney,  Kent* 

Ac  Lome)  s.     Jan.2. 
Wilton,  Joseph  Robert,  and  Edward  James  Barker,  Jahn 

Street,  Bedfurd  Row,  Attorneys  and  Solicitora.  Jan.2. 
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Note  on  the  tHwurtniian  on  Conveyancing, 
ante,  p,  228. — It  is  here  stated,  that  in  the  case 
of  fTtlU  V.  Sftyer,  4  Madd.  411,  Sir  John 
Leach  observed,  **  that  a  gift  to  a  wife  for  her 
separate  use  is  no  declaration  9f  an  intention 
to  give  the  property  to  her  separate  use."  It 
should  be,  '*  a  gift  to  the  wife /br  her  use  is  no 
declaration  of  an  intention  to  create  a  trust  for 
her  sole  and  separate  use."  And  as  to  the 
case  of  Darl^y  v.  Darley,  3  Atk.  399,  cited 
ante,  p  229,  see  Lee  v.  Prideanx,  3  B.  C-  C. 
381,  by  which  it  appears  that  the  case  of  Dar* 
ley  V.  Durley  is  incorrectly  reported  by 
Atkvns. 

The  Queries  and  Answers  of  "  A  Sub- 
scriber ;*'  and  *'  A  Trustee ;"  are  under  consi- 
deration. 

We  have  now  disposed  of  all  the  arrears  of 
the  Queries  and  Answers,  and  nearly  all  the 
Correspondence :  so  that  we  expect  to  avoid 
the  necessity  of  any  more  double  numbers. 

In  consequence  of  some  additional  informa- 
tion which  we  are  promised,  the  Obituary  for 
1834  has  been  deferred  until  the  next,  or  an 
early  number. 

Part  I.  of  the  Quarterly  Digest  of  all  Rc» 
ported  Cases,  will  be  published  about  the 
middle  of  February. 

We  are  much  obliged  to  "  An  original  Sub- 
scriber," for  the  Plan  of  the  Law  College 
which  he  has  sent  us.  We  have  seen  all  the 
publications  of  the  projector,  which  were  rather 
voluminous  on  the  subject.  The  plan  shall  be 
returned  according  as  our  correspondent  may 
direct. 

The  suggestions  of  the  same  correspondent 
regarding  the  Legal  Almanack,  shall  be  at- 
tended to. 

Erratfim,  p.  254.— In  the  12th  line  of  the 
Answer  of  T.  B.  to  the  Quaere  on  the  return  of 
a  Writ  of  Execution,  for  suppose,  read  sup- 
poses. The  clause  in  which  this  occurs  forms 
part  of  the  previous  sentence. 


iRl9t  UtQal  0ii0rrlinr^ 


Vol.  IX. 


SATURDAY,  FEBRUARY  7, 1835.        No.  CCLII. 


••  Quod  magis  ad  Nos 

PeitiDet,  et  nescire  malum  est,  agitamus. 


HORAT. 


THE  REFORM  OF  THE  INNS  OF 
COURT. 


We  have  from  time  to  time  devoted  avery  con- 
siderable portion  of  our  space  to  the  present 
system  of  Legal  Education  as  it  is  pursued 
in  the  Inns  of  Ck>urt,  and  we  think  we  have 
proved  that  a  very  extensive  reform  is  ne- 
cessary. The  learned  (Common  Law  Com- 
nossiimerB,  in  their  Report  on  the  subject, 
confined  their  investigations  and  suggestions 
to  a  part  of  the  subject  only.  In  reviewing 
their  Report*  we  pointed  out  the  portions 
which  met  our  concurrence,  and  regretted 
that  the  Commissioners  had  not  gone  farther 
into  the  inquiry. 

Our  view  has  been  recently  justified  by 
one  beneficial  alteration  having  been  eflFected 
in  the  Inns  of  Court,  which  was  not  re- 
commended, nor  even  alluded  to,  by  the 
learned  Commissioners. 

Until  last  Hilary  Term  the  rule*»  of  all 
the  Inns  of  Court  was,  that  when  a  student 
was  not  a  member  of  one  of  the  Universities 
of  Oxford,  Cambridge,  or  Dublin,  he  had  to 
deposit  100/.  previous  to  his  keeping  twelve 
terms,  and  have  his  name  for  five  years  on 
^e  books  previous  to  being  called  to  the 
W;  whereas  if  he  had  taken  the  degree  of 
Master  of  Arts,  or  Bachelor  of  Laws,  he 
^^  not  required  to  pay  the  100/.,  and 
three  years  standing  on  the  books  only 
^ere  required  before  he  could  be  called. 

By  a  late  resolution  of  all  the  Inns  of 
Court,  which  originated  at  the  Inner  Tem- 
ple, on  the  motion  of  the  Attorney  General, 

•  See  7  L.  0.513. 

^  See  them  stated  fully  in  the  Le^al  Alma- 
nack and  Remembrancer  for  1835,  pp.  54-^3. 
NO.  ccui. 


this  preference  to  graduates  of  these  Uni- 
versities is  tu  be  abolished,  and  the  new 
rules,  which  we  subjoin,  are  to  be  sub- 
stituted. 

We  have  great  satisfaction  in  stating 
this  alteration.  It  is  intended,  we  belie  ve, 
more  especially,  as  a  boon  to  Dissenters,  on 
whom,  undoubtedly,  the  former  regulation 
pressed  with  peculiar  severity;  but  we 
think  it  will  also  be  attended  with  general 
benefit.  We  have  no  wish  to  undervalue 
the  advantages  of  an  education  at  these 
Universities ;  but  certain  it  is,  that  although 
three-fourths  of  the  bar  have  probably  re- 
ceived them,  we  do  not  find  that  banisters 
thus  educated  attain  great  eminence  in  their 
profession  in  the  same  proportion.  With- 
out going  back  to  the  Hanlwickes  and  the 
Saunders's,  let  us  take  the  lawyers  of  the 
present  day,  and  we  shall  find  that  the 
great  honours  have  been  nearly  equally 
divided  between  those  who  have  been  edu- 
cated at  these  Universities  and  those  who 
have  not  had  this  advantage.  The  present 
Lord  Chancellor  was ;  the  late  Lord  Chan- 
cellor was  not  so  educated;  the  present 
Lord  Chancellor  of  Ireland  was  not;  the 
late  Lord  Chancellor  of  Ireland  was ;  the 
late  Attorney  General  was  not ;  the  present 
Attorney  General  was;  the  late  Master 
of  the  Rolls  was  not ;  the  present  Master 
of  the  RoUs  was ;  the  late  Vice  Chancel- 
lor was  not;  the  present  Vice  Chancellor 
was,  and  so  on.  A  man  of  ability  and  in- 
dustry will  distinguish  himself  wherever  he 
is  placed ;  and  he  who  brought  away  a  high 
University  reputation  will  probably  retain 
it  in  the  law ;  but  certainly  it  is  never  re- 
quired to  attain  eminence  in  that  profession. 
It  constantly  and  very  naturally  happens, 
and  we  have  splendid  illustrations  of  it  in 
U 
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many  of  the  names  to  which  we  have  just 
adverted,  that  the  most  distinguished  Uni- 
versity men  have  borne  off  the  highest  ho- 
nours of  the  law ;  but  it  has  not  been  on 
account  of  their  University  learning,  but 
because  they  have  made  themselves  eminent 
as  lawyers.  The  old  story  against  the 
newly  selected  senior  wrangler,  who  would 
not  come  to  London  "  until  the  affair  had 
blow|i  over  a  little,'*  is  frmiliar  enough; 
and  just  as  absurd  would  he  be  who  sup- 
posed that  he  should  attain  eminence  in  the 
law  on  the  mere  support  of  his  University 
honours.  If  he  succeeds  they  will  be  re- 
membered, otherwise  they  will  soon  be 
forgotten.  The  Law  List  is  considted,  and 
not  the  Oxford  Calendar ;  and  Lord  Coke 
will  do  the  aspirant  for  Ifegal  distinction 
much  more  good  in  his  profession  than 
twenty  gold  medals, 

This  being  the  state  of  fiucta,  it  is  idle  to 
suppose  that  the  rendering  a  Upiversity 
education  of  no  service  in  attaining  a  law 
degree  can  be  of  any  injury  eiUier  to  ^e 
rei^ectability  or  th9  t^^l  of  the  b^r.  We 
should  certainly  %lmk  that  th^  effept  of  ^e 
i^ew  regulations  wiU  be  to  discount  tih^ 
placing  young  men  intended  for  the  law  at 
a^  English  University :  but  any  dis^v$^t»ge 
lijcely  to  arisq  frxm  this  will  be  remediied  by 
the  other  p«rt  of  the  new  rules,  whioh' 
makes  the  requii^ed  og^  of  a  candidate  fot 
tb^  hfiiX  twenty-four,  instead  of  twenty-one. 

1^  it  not  be  supposed  from  any  thing 
tha^  WQ  have  9aid«  that  we  would  nnder^ 
value  classical  or  general  knowledge  in  the 
law-atudent— -they  are  indispensable  to  hi^ 
suceesfi ;  but  mi  they  can  be  aqquir^id  at 
other  places  than  the  EngUsh  axid  Irish 
Universities,  we  have  alwf^ys  considered  it 
unjust  that  a  great  advantu^  should  be 
given  to  the  persons  who  h»A  acquired 
tiiem  there. 

We  cannot  bnt  itill  eipresa  a  hope  ^t 
reform  has  but  oommenoed  in  ^e  fyreeent 
systieni  of  legal  educf^tion,  end  that  it  will 
b§  followed  by  ^e  institution  of  pubUc  lee^ 
tures  in  all  the  Inns  of  Court.*'  and  a  public 
and  severe  examination,  heloi^e  any  degree 
in  the  law  is  conferred. 

The  following  are  the  reiiolnUQBfi  pro- 
peeed  by  the  Attorney  Genewd,  at  the 
Inner  Temple : 

•'  That  it  is  eij)edient  tbikt  it  be  pio- 
poaed  to  the  other  Socie^  ti^  90  much 
of  the  Bench  regulation  of  the  29d.  of  June. 

■    I     ■  .     ■    ■  II  III  ■»   «J  ij        I     T<   in       '  II 

o  The  Inner  Temple  has,  in  this  respect, 
also  led  the  way,  by  the  institution  of  Law 
Lectures. 


1798,  as  exempts  members  of  Oxford,  Cam- 
bridge, and  Publin  Universities  firom  the 
deposit  of  lOOi.  prior  |o  keeping  terms,  be 
rescinded. 

*•  And  also  that  it  be  proposed  to  the 
other  Societies  that  all  persons  of  the  full 
age  of  twenty-four  and  upwards  be  admitted 
to  the  bar  after  keeping  twelve  terms,  pro- 
vided during  five  years  immediately  prior  to 
the  call  they  had  not  been  in  any  ^ade  or 
business,  and  in  all  other  respects  be  en- 
titled to  be  called  to  the  bar,  according  to 
the  existing  usages,  orders,  and  regulations 
of  the  several  Inns  of  Court. 

•'  Ordered,  that  the  above  proposals  be 
submitted  to  each  of  the  Inns  of  Court,  and 
that  they  be  requested  to  depute  three  or 
more  of  their  Bench  to  meet  in  the  Parlia- 
ment Chamber  of  this  Society,  on  Thurs- 
day, the  99th  of  Jfuiuary,  at  three  o'clock 
precisely,  to  take  th3  same  into  considera- 
tion, with  a  view  to  their  being  adopted  by 
the  four  Inns  of  Court." 

Seej(»esl,304. 


ON  LIMITATIONS  TO  THE  SEPA- 
RATE USE  OF  A  WOMAN. 


We  heve  very  recently  collected  most  of 
the  case^  relating  to  the  subject  of  lamita- 
tiona  to  the  separate  U9e  of  aWoman.*  M  the 
subject  is  at  uie  present  time  much  canvas- 
sed in  the  profession^  we  shall  add  more 
fully  one  or  two  Qa9es«  to  which  we  then 
only  adverted. 

It  qeenui  dew,  that  if  the  words  of  Ae 
Hnuti^tion  he  not  otherwise  swfficiently 
strong,  to  shew  an  intention  to  crealea  trust 
lor  the  separate  uae  of  a  woman,  the  cir- 
cumstance of  the  husband  being  made  a 
trustee,  wiU  not  have  this  effect.  In  Sr 
parte  Beilby  ;^  there  was  e  bequest  tp  tifo 
trustees,  one  of  whom  was  the  husband*  in 
trust  for  tihe  wife  for  life,  and  after  her 
death  for  the  benefit  of  the  qhildren;  and  Sir 
/aA»  i>acA,V.C„  swd, "  with  respect  to  the 
claim  oftbe  wife  to  be  considered  as  entitied 
to  tiiia  trust  fand  for  her  separate  use,  be- 
cause her  husband  was  named  a  trustee  of 
tte  fund,  it  is  to  be  observed,  that  the  bus- 
band  is  not  the  qn^  trustee,  and  that  the 
two  trustees  named*  are  trustees  not  for  this 
particular  fund,  but  for  all  the  purposes  of 
the  will ;  and  there  is  no  sufficient  gi^ound* 
therefore,  for  the  inference,  tjiat  the  testator 
must  have  intended  that  she  should  take  the 


See  ante^  p.  228 ;  aad  also  a  note  respectr 
it.  aate.  p.  161.        ^  1  Gl.  &  Jam.  167. 


ing  it»  oo/^f  p-  161 
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life  interest  to  her  separate  use.  What 
might  be  the  inference,  if  the  husband  were 
the  sole  trustee  of  a  particular  fund  given  to 
the  wife  for  life,  it  is  not  now  necessary  to 
determine." 

In  a  later  case  before  the  same  judge, 
when  Master  of  the  Rolls,  ^  he  adhered  to 
the  same  opinion.  There,  by  a  marriage 
settlement  of  a  widow,  her  property  was 
lasigned  to  two  trustees,  upon  trust  to  in- 
feat  and  pay  the  dividends  to  her  for  her  life, 
for  her  own  sole  and  separate  use,  and  after 
her  decease,  upon  trust  to  pay  the  fund  to 
her  daughter  by  her  first  husband,  "  for  her 
own  Qse  and  benefit."  The  daughter's  hus- 
band F.  H.,  was  one  of  the  trustees  of  the 
settlement ;  on  his  becoming  bankrupt,  the 
question  was,  whether  the  daughter  was 
entitled  to  the  fund  for  her  separate  use. 

The  Master  of  the  Holts  said,  "  the  in- 
tention to  give  a  separate  estate  must  be 
clearly  expressed.  A  gift  to  a  wife  for  her 
own  use  and  benefit,  does  not  clearly  ex- 
press such  an  intention ;  ncnr  does  a  ^ft  to 
a  husband  £ot  his  wife's  own  use  and  bene- 
fit The  husband  being  one  of  the  trustees  of 
a  settlement,  clearly  indicates  such  an  in- 
tention, more  especially  when  it  is  consid^ 
ered,  that  in  this  case  a  trust  for  the  sepa- 
rate use  of  a  married  woman,  is  clearly  ex- 
pressed in  the  preceding  part  of  the  settle- 
meat  The  Court  cannot  infer,  that  the 
same  effeet  ^was  intended  to  be  given  to  dil- 
fcrent  expressions." 

In  a  very  late  case, «  the  Vice  Chancellor 
has  eiqiressed  a  wish,  that  the  subject  of 
Limitstiona  to  the  separate  Use  of  a  Woman, 
maybe  biought  before  the  present  Lord 
Chanoeihr,  with  the  view  of  settling  the 
doabts  now  resting  on  it ;  and  we  trust  that 
this  wiQ  soon  be  done,  as  certainly  consid- 
erable practical  difficulty  has  arisen  out  of 
the  recent  decisions  respecting  it. 


THE  PROPERTY  LAWYER. 
No.  XXXIX. 


AMENDMENT  OF  FINE. 

The  following  case  on  the  recent  Act  for 
alMlishing  Fmes,  (3  &  4  W.  4,  c.  74,)  is  of 
some  interest : 

By  that  statute,  s.  7,  it  is  enacted,  '*that  if  it 
skaU  be  apparent,  from  the  deed  dechu-ing  the 
«8es  of  any  fine  already  levied,  or  hereafter  to 
be  levied,  that  there  is  in  the  indentures,  record, 


^  Kensin^toM  v.  Oollond,  2  Mvl.  &  K.  184. 
^  Benson  v.  Benson,  Jan.  19.  V.  C. 


or  any  of  the  proceedings  of  such  fine,  any  er- 
ror in  the  name  of  the  conusor,  or  conuaee  of 
such  fine,  or  any  misdescription  or  omission  6f 
lands  intended  to  have  been  passed  by  such 
fine,  then  «ind  in  every  such  case  the  fine,  with- 
out any  amendment  of  the  indentures,  record, 
or  proceedings  in  which  such  error,  misdes- 
cription, or  omission  shall  have  occurred,  shall 
be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the 
lands  intended  to  have  been  passed  therebv,  in 
the  same  manner  as  it  would  have  done  if  there 
had  been  no  such  error,  misdescription,  or 
omission."  The  question  was,  whether  the 
section  excluded  the  jurisdiction  of  the  Court 
in  matters  of  amendment,  it  being  by  section 
9,  expressly  reserved,  in  cases  not  provided  for 
by  the  act.  On  an  application  being  made  to 
rectify  a  mistake  in  a  fine,  as  to  the  parish  in 
which  the  premises  were  situate — 

Tindal,  C.  J.,  said,  "  here  is  a  misdescrip- 
tion apparent  on  the  face  of  the  instrument, 
within  the  meaning  of  sec.  7.  of  3  &  4  W.  4. 
If  we  accede  to  the  application,  we  shall  be 
in  the  same  situation  as  before  the  act — called 
on  to  amend,  upon  every  conveyancer's  doubt; 
and  all  the  expense  will  be  incurred,  which  the 
act  was  passed  to  prevent.  Without  deciding 
the  question  of  jurisdiction,  we  think  that  un- 
der sec.  7y  there  is  no  need  of  our  interfer- 
ence." 

Lockintrton,  dem.  Shipley  ^  Ujp.  con.  1 
Bing.  355,  N.  S. 


REVIEW. 


A  Summary  of  the  History  and  Law  of 
Usury,  with  an  Examination  of  the  Po- 
hey  of  the  existing  System,  and  Suyges* 
tions  for  its  Amendment ;  together  with 
an  Analysis  of  the  Parliamentary  Proceed- 
ings  relative  to  the  subject,  up  to  the  pre^ 
sent  time,  and  a  Collection  of  Statutes. 
By  James  Buxh  Kelly«  of  the  Inner  Tem- 
ple.    Kennctt. 

As  practical  lawyers,  it  is  no  part  of  our 
business  to  enter  into  an  elaborate  exami- 
nation of  the  policy  of  the  Usury  Laws,  or 
to  discuss  all  the  various  grounds  on  which 
they  are  sought  to  be  altered  in  reference 
to  the  interests  of  the  commercial  part  of 
the  country,  or  those  on  which  they  are  de« 
fended,  for  the  sake  of  the  landed  proprie- 
tors. We  shall,  however,  briefly  state  the 
arguments  on  both  sides. 

The  late  Mr.  Serjeant  Onslow  rendered 
the  endeavours  to  repeal  these  laws  some- 
what ridiculous,  by  repeating  his  motion 
when  there  was  no  chance  of  success,  and 
bringing  it  forward,  session  after  session, 
like  a  man  determined  to  ride  his  hobby- 
U2 
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horse  in  opposition  to  the  advice  of  all  hi 
friends  and  acquaintance. 

Since,  however,  the  learned  Serjeant 
ceased  his  labours,  a  matenal  modification 
has  taken  place  by  the  7  th  section  of  the 
3  &  4  W.  4,  c.  98,  under  which  bills  and 
notes,  not  exceeding  three  months'  date,  or 
having  only  three  months  to  run,  may  be 
discounted  at  any  rate  of  interest.  See  7 
L.  O.  52. 

The  present  author  is  not  content  with 
this  alteration,  but  contends  for  a  more 
comprehensive  change.  The  following  is  a 
statement  of  his  recommendations,  and  the 
principal  reasons  in  support  of  them. 

"  Tliat  wliile  the  law  should  be  allowed  to 
remain  as  at  present,  with  regard  to  money 
advanced  as  a  charge  on  landed  or  real  pro- 
perty, which  affords  ample  security  as  well  for 
the  return  of  the  principal  as  the  due  payment  of 
the  intereiit,  the  market  should  be  thrown  open 
to  those  who  are  disposed  to  lend  their  money 
on  contingent,  personal,  or  terminalile  securi- 
ties,  leaving  such  market,  like  every  other,  to 
accommodate  itself  to  the  relative  nature  of  the 
supply  and  the  demand." 

**  1  he  hardships  and  mischiefs  of  a  restric- 
tive  system  are  obvious,  for  as  no  one  will  lend 
money  for  less  than  it  is  worth,  and  at  such 
perioas  it  is  worth  more  than  legal  interest, 
the  borrower,  if  he  obtained  it  at  all,  must  do 
80  by  an  evasion  of  the  law ;  and  as  the  lender 
runs  the  risk  of  forfeiting  treble  the  value  of  his 
loan,  by  accepting  more  than  what  the  law 
has  deemed  the  proper  compensation  for  the 
use  of  monev,  tne  unhappy  borrower,  if  his 
bill  exceed  t^ree  months,  is  still  obliged,  in 
addition  to  the  remuneration  for  the  loan,  to 
insure  his  creditor  against  the  penalties  of 
Usury  ;  thus  the  borrower's  difiBculties  are  in- 
creased, and  his  situation  rendered  worse»  by 
the  inexpediencyof  the  very  laws  made  for 
his  protection.  The  limited  period  of  three 
months  is,  in  many  cases,  or  little  avail  to  a 
merchant,  who  relies  on  the  means  of  repay- 
ment on  the  arrival  of  a  cargo  from  a  distant 
shore ;  and  since  the  China  trade  is  thrown 
open,  the  number  of  those  who  depend  on  the 
forbearance  of  money  for  a  much  longer  period 
must  be  considerably  increased. 

*'  If  a  manufacturer,  or  a  tradesman,  must 
have  money  for  a  longer  period  than  three 
months,  (for  the  renewal  of  bills  cannot,  from 
the  contingency  of  death,  and  the  ever- varying 
circumstances  of  the  times,  be  relied  on,)  he 
must  either  borrow  it  at  an  unnecessarily  in* 
creased  rate  of  interest,  or,  as  Lord  Bacon  ob- 
serves, •'  be  forced  to  sell  his  means  {he  it  land 
or  goods y)  far  tinder  their  value  ;  and  as 
Usurp  doth  but  gnaw  upon  him,  bad  markets 
would  swallow  him  quite  up. 

**  Now  it  is  conceived  the  merchant,  or  manu- 
facturer, with  his  eyes  open,  provided  he  be 
neither  a  minor  (which  rarely  happens)  of 
weak  mind,  under  duress^  or  circumvented  by 


fraud  (and  for  all  such  cases,  be  it  remezn* 
bered,  the  Courts  of  Westminster  afford  ample 
relief,)  if  free  from  these  disqualifications,  he 
is  quite  as  competent  as  the  legislature  to 
judge  whether  or  not  it  will  be  to  his  advantage 
to  borrow  at  the  rate  of  10  or  12  per  €:eni.  ; 
for  if  he  be  deemed  incompetent  in  perfect 
freedom  to  borrow  on  fair  term.s,  and  liable  to 
be  imposed  upon,  owing  to  the  pressure  and 
urgency  of  his  necessities,  how  can  he  be  deem- 
ed more  competent  (the  same  causes  operating) 
to  sell  either  his  goods,  his  life-estate,  his  lease- 
hold, or  his  reversion,  to  bargain  for  the 
giving  a  post  obit  bond,  or  granting  an  annu- 
ity ?  If  borrowing  at  10  per  cent,  would,  at 
the  time,  be  the  means  of  his  making  20  per 
cent.^  or  three  times  that  sum,  by  turning  his 
capital  frequently  in  the  course  of  the  year,  or 
prevent  the  loss  of  20  or  30  per  cent,  by  a 
rorced  sale,  or  preserve  his  credit,  which  may 
be  invaluable  and  beyond  the  power  of  compu- 
tation, it  is  difficult  to  conceive  why  he  should 
be  debarred  from  doing  so ;  no  good  reason 
has  yet  been  assigned,  nor  is  it  possible  to  ima- 
gine one.  Yet  the  law,  in  its  kindness,  pre- 
cludes him  from  borrowing,  on  what  it  deems 
disadvantageous  terms,  but  cannot  prevent 
his  selling  on  any  terms,  however  ruinous, 
though  every  one  knows  that  the  loss  he  would 
sustain  in  borrowing  at  an  increased  rate  of 
interest,  may  bear  but  a  small  proportion  to 
what  he  might  suffer  by  a  forced  sale." 

**  The  adoption  of  this  plan,  or  what  seems 
preferable,  removing  all  restrictions  upon  pecu- 
oiasy  bargains  (excepting  mortgages  and  other 
securities  on  land),  would  be  attended  widi  the 
happiest  results  to  the  trading  part  of  the 
community,  and  avert  the  hostility  of  the  land- 
owners who  have  hitherto  strenuously  and  suc- 
cessfully opposed  in  parliament  the  abolition 
of  the  Usury  Laws,  on  the  grounds  that  they 
would  unhinge  existing  mortgages  and  other 
contracts,  and  throw  the  landed  interest,  already 
heavily  burthened,  into  confusion,  induce  the 
Bank  of  England  to  increase  its  rate  of  interest 
upon  mortgages,  and,  finally,  by  sacrificing 
the  welfare  of  the  many  to  the  few,  would  place 
the  country  gentleman  at  the  mercy  of  the 
capitalist,  and  give  the  monied  men  the  prepon- 
derance in  parliament.  Much  of  the  money, 
they  contend,  now  lent  on  mortgages  (if  these 
laws  were  abolished)  would  be  called  in  when 
cash  was  scarce,  to  be  employed  at  a  greater 
interest  elsewhere,  or  if  left,  would  only  be  so 
on  condition  of  their  paying  a  higher  rate  of 
interest  for  it,  as  the  competition  would  then 
he  with  the  borrowers,  and  not,  as  now,  with 
the  lenders  of  money. 

'*  These  objects,  we  are  bound  to  confess, 
are  not  without  weight,  as  the  land  is  at  present 
subject  to  many  exclusive  burthens,  which  press 
heavily  upon  it  ;  the  money  raised  for  the 
maintenance  of  the  poor  (hitherto  an  increas- 
ing weight)  is  paid  entirely  by  the  land,  for 
persons  in  trade  contribute  only  as  far  as  they 
are  owners  or  occupiers  of  real  property; 
while,  on  the  one  hand,  the  farmer  is  subject 
to  bad  seasons,  and  the  landlord  to  reduction, 
or  loss  of  rent,  the  former  is  prevented,  by  the 
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operation  of  the  corn  laws,  from  enjoying  the 
full  advantage  of  a  series  of  abundant  harvests, 
the  latter,  from  the  same  cause,  from  raisinti; 
his  rents :  and  when  to  these  are  added  the 
expence  and  exposure  incidental !  to  ^thc  re- 
newal of  mortj^ages  (for  assignments  of  them 
withoat  reinvestigation  of  title  are  very  rare  in 
practice)  it  will  be  readily  seen  how  much  more 
the  land-owner  is  at  the  mercy  of  his  creditor 
than  the  merchant  or  tradesman,  who  has  bor- 
rowed on  a  bill  of  lading  or  a  dock-warrant, 
which  is  capable  of  being  transferred  by  in- 
dorsement,  with  privacy,  and  at  little  or  no 
expense." 

The  proposal  of  Mr.  Kelly^  to  except 
landed  securities  from  the  operation  of  the 
repeal  of  the  Usury  Laws,  is  a  very  import- 
ant modification  of  the  design  of  Mr.  Seijt. 
Onslow ;  but  it  is  open  to  the  remark  that 
it  concedes  the  principle  of  restraining  the 
rate  of  interest ;  and  even  as  regards  the 
commercial  classes  themselves,  the  evidence 
is  not  entirely  on  one  side,  for  Yfe  have  the 
opposing  testimony  of  Mr.  Rothschild,  a 
man  very  competent  to  form  a  sound  opi. 
nion  on  the  subject.     He  says, 

"  I  think  the  operation  of  the  Usury  Law, 
as  bearing  upon  the  value  of  money  in  England, 
of  great  importance  to  tradesman.  In  this 
country  it  is  ditferent  to  those  on  the  continent: 
a  bill  drawn  uoon  such  persons  is  seldom,  if 
ever,  seen;  whue  in  this  country  they  abound. 


modation  to  that  part  of  the  community.  Sorall 
manufacturers,  likewise,  derive  many  advan- 
ttt^es  from  this  kind  of  assistance,  as  roaay 
or  them  have  friends  or  a  confidential  person 
in  town,  on  whom  they  draw  at  short  dates, 
aguDst  their  goods  sent  to  the  London  mar- 
ket.^* These  bills  become  negociable  at  the 
1ml  rate  of  five  per  cent,  discount,  which  en- 
ables such  persons  to  carry  on  their  concern, 
not  only  with  more  facility  and  advantage,  but 
to  a  much  greater  extent.  It  is  imposible  for 
nie  to  say  positively  what  would  be  the  conse- 

3nence  to  these,  and  many  others  of  a  similar 
escription,  were  the  Usury  Laws  repealed; 
but  I  oelieve  great  advantage  would,  in  many 
cases,  be  taken  of  the  necessities  of  such  persons 
by  the  lender  demanding,  probably,  two  or 
three  times  the  rate  of  interest  from  them  on 
this  security,  as  would  be  required  in  discoun- 
ting the  bills  of  first  and  second-rate  houses  ; 
therefore,  it  appears  to  me  that  the  lets  opulent 
thould  be  protected  in  some  way  from  being  ex- 
posed to  so  great  a  reduction  in  their  profits^ 
through  the  necessity  of  turning  their  capi- 
tals, by  immediately  discounting  their  drafts 
at  an  extravagant  rate ;  those  persons  not  hav- 
ing hitherto  had  much  difficulty  in  discount- 
ing their  bills  at  the  legal  rate  of  five  per  cent, 
discount." 

Our  limits  will  not  permit  us  to  enter 
into  all  the   arguments  which  have  been 


urged  in  defence  of  the  Usury  Laws :  but 
the  following  may  serve  as  a  summary, — 
which  we  extract  from  a  pamphlet  on  the 
opposite  side  of  the  question ;  and  we  think 
it  right  that  our  readers  should  be  reminded 
of  some  at  least  of  the  grounds  on  which 
they  have  been  supported. 

"  The  object  of  the  enactments  against  u- 
sur>'  is  to  benefit  the  cpmmunity  at  large ; — to 
encourage  productive  labour,  by  the  employ- 
ment of  capital  at  a  reasonable  rate; — to  check 
the  tendency  of  a  system  that,  if  permitted, 
would  absorb  too  much  of  the  profits  of  in- 
dustry, and  afford  increased  temptation  to  idle- 
ness ; — to  give,  so  far  as  human  affairs  will 
permit,  stability  to  every  kiod  of  property,  and 
to  fix  a  general  standard  by  which  its  value 
may  be  permanently  ascertained. 

*•  A  general  system  of  borrowing  is  an  evil ; 
its  facility  diminishes  prudence,  and  it  is  un- 
wise to  offer  excessive  temptations  for  the  loan 
of  money  on  deficient  security.  The  nature  of 
money  ditfcrs  from  all  other  species  of  proper- 
ty, and  may  therefore,  consistently,  be  the  sui). 
ject  of  regulation  differing  from  those  which 
prevail  in  other  cases.- 

**  In  considering  the  effects  of  the  law  on  the 
trading  community,  although  the  repeal  might 
not  injure  Wit  first  rate  merchant,  whose  credit 
stands  next  to  that  of  the  government,  the 
inferior  classes  of  imdc  and  manufacture, which 
constitute  the  great  bulk  of  the  nation,  would 
become  the  prey  to  every  species  of  extortion ; 
for  them,  there  would  be  no  general  market- 


and  are  doubtless  a  great  and  necessary  accooi-  rate,  because  they  have  nut  the  marketable 


securi^ ;  and  they  would  be  thrown,  therefore, 
in  each  instance,  of  necessity,  upon  Uie  mercy 
of  the  money-lender. 

"  The  nation  has  increased  in  wealth  from 
age  to  age;  commerce  and  agriculture  have 
advanced,  and  the  Law  has  followed  with  equal 
steps,  and  in  no  instance  attempted  to  pre- 
cede, the  progress  of  these  successive  improve- 
ments. Of  all  other  laws,  it  has  been  the  least 
speculative :  it  has  taken  experience  for  its 
^de,  and  shaped  its  course  bv  the  gradual 
increase  of  national  prosperity.  As  the  average 
profit  of  industry  has  diminished,  the  rate  of  in- 
terest for  the  use  of  capital  has  been  reduced ; 
and  thus  it  has  left  to  skill  and  labour  their  pro- 
portionate reward.^' 

Having  thus  noticed  the  policy  of  the 
law,  we  now  come  to  the  practical  part  of 
the  work  before  us.  In  treating  of  the  pre- 
sent state  of  the  law,  Mr.  Kelly  has  arranged 
the  suhject  in  the  following  order : 

I.  Of  agreements  and  transactions  which 
have  for  the  most  part  been  deemed  within 
the  statute,  and  usurious.  1.  Where  the 
borrower  has  been  furnished  with  goods  in- 
stead of  cash.  2,  Discounting  bills,  not  of 
a  mercantile  nature.     3.  Where  an  extra 


•Treatise  on  the  Principles  of  the  Usury 
Laws,  byR.  Maugham. 
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charge  has  been  made  for  brokerage,  &c. 

4.  Compound  interest  on  mortgages,  &c. 

5.  Where  the  risk  of  losing  the  principal  is 
slight.  6.  Where  the  interest  only  is  risked. 
7.  Retiring  partners.  8.  Stipulations  made 
on  the  transfer  of  stock  by  way  of  loan. 
9.  Where  something  besides  money  has  been 
given  or  contracted  for  in  consideration  of 
the  loan. 

II.  Of  agreements  and  transactions  which 
for  the  most  part  have  not  been  deemed 
usurious:  1.  Where  the  usury  is  incurred 
by  mistake.  2.  Where  the  principal  is  bona 
/(fe  hazarded.  3.  Post  obit  bonds.  4.  Loans 
on  contingencies.  5.  Where  the  traneaction 
is  by  way  of  annuity.  6.  Usage  of  trade* 
prompt  payment,  &c.  7.  Where  the  penal- 
ty is  for  non-payment.  8.  Foreign  in- 
terest. 

III.  Consequences  of  Usury :  1.  Where 
securities  are  void.  2.  Renewed  or  sub- 
stituted securities.  3.  How  third  parties, 
not  privy  to  the  usury,  are  affected  by  it, 
4.  Sureties,  and  how  affected  by  usury.  5. 
Consequences  of  usury. 

IV.  Relief  in  cases  of  Usury:  1.  At  law. 
2.  In  equity.  3.  Bankruptcy.  4.  Evi- 
dence on  usurious  contracts. 

V.  Penalties  of  Usury;  1.  Who  are  li- 
able. 2.  Proceedings  for  penalties.  3.  Where 
the  action  must  be  brought.  4.  Compound 
ing  actions  qui  ttm*    5.  Evidence  in  actiont 
for  penalties.     6.  Indictment 


We  think  this  arrangment  a  good  one, 
and  as  many  years  have  elapsed  since  Mr. 
Comyn's  work  was  published,  and  some 
material  alterations  liave  been  made  by 
statute,  and  many  decisions  have  taken 
place,  a  new  treatise  on  the  subject  was 
needed,  which  we  think  Mr.  Kelly  has  ac- 
curately and  ably  compiled. 

When  the  general  question  next  comes 
before  Parliament,  we  shall  probably  con- 
sider more  at  large  the  policy  of  the  laws, 
an4  the  alteration  which  it  may  be  safe  to 
make.  We  can  have  no  interest  in  oppos- 
ing the  repeal;  for  if  the  ^ect  should  be, 
as  anticipated,  to  rendeir  the  circulating 
medium  more  extensive,  and  every  species 
of  transaction  more  numerous,  we,  as  well 
as  lawyers  in  general,  must  partake  of  the 
advantage. 


OF  PRIVILEGED  VILLENAGB  AND 
SPIRITUAL  TENURE; 

A  Commentary  on  Chap.  VI  pp.  91 — 103, 
Book  II.  op  Sir  Wm.  Blackstohe. 


Thbrb  is  a  species  of  tenure,  described 
by  Bracton,  under  the  name  sometimes  of  PH*^ 
vileged  Fillenaffe,  and  sometimes  of  f^Ueim 
Socage^  This,  he  tells  us^,  is  such  as  has  been 
held  of  the  Kinfi^  of  England  from  the  dm-* 
quest  downwards;  that  the  tenants  herein, 
"  FitUna  faciunt  serritia,  sed  certu  et  deier* 
minata;"  that  they  cannot  aliene  or  transfef 
their  tenements  by  the  strict  common  law  con- 
▼eyances  of  grant  or  feofTment,  any  more  than 
pure  villeins  can ;  but  must  surrender  theui  U9 
the  lord  or  his  steward,  to  be  a«tin  granted 
out  and  hdd  in  yillenaji^.  And  from  these 
circumstances  we  may  collect,  that  wbat  he 
here  describes  is  no  other  than  an  exalted 
species  of  copyhold,  and  as  such  preserved 
and  exempted  from  the  operation  of  the  sta- 
tute of  Charles  II. «,  subsistmg  at  this  daj,  tjz. 
the  tenure  in  Ancient  Demense  $  to  which,  as 
partaking  of  the  baseness  of  rillenage  in  (he 
nature  of  its  servkes,  and  the  freedom  of  so- 
cage in  thar  eertaintg,  he  has  therefore  gWea 
a  name  co^ppoandea  out  of  both,  and  euls  il 
tfiUanum  soeagium.  Ancient  Dememm  consists 
of  those  lands  or  manors  which,  thoi^h  now 
perhaps  jfranted  out  to  private  subjects,  were 
:  actually  m  the  hands  of  the  crown  m  the  time 
of  Edward  the  Confessor,  or  William  tkeCon-^ 
oueror;  and  so  appear  to  have  been  by  tbe 
Great  Survey  in  the  Exdiequer,  caUed  DmmeC" 
da^  B9ok  <^,  and  which  can  only  be  determined 
whether  they  be  actually  Ancwnt  Demmme 
Manors  •  or  not,  by  reference  to  that  book, 
wherein  the  manors  formerly  In  the  posseasion 
of  King  Edward,  are  called  Terra  Regis  £d- 
wardi,  and  those  which  belonged  to  the  Oon* 
queror'  are  named  Terra  Regis  9, 


»  See  2  Bl.  Com.  p.  61. 

^  L.  4,  tr.  1.  c.  28. 

^  The  7th  section  of  the  statute  for  the  Abo- 
lition of  Tenures,  12  Car.  2.  c.  24,  provides 
that  that  act  shall  not  alter  or  change  any  /e^ 
nure  by  copy  of  Court  Roll,  or  any  services 
incident  tnereto. 

d  F.  N.  B.  14.  66. 

«  2  Burrow's  Rep.  1048.    3  Bl.  Com.  331. 

'As  nearly  as  can  be  ascertained^  Kinff 
William  the  Conqueror  himself  held  129u 
manors,  exclusive  of  berewicks  and  sokes.  Of 
these,  about  350  had,  in  some  ihsxpe,  belonged 
to  the  Crown;  they  are  ^oken  of  as  the 
King's^  or  had  been  <^d  Demesne  de  fir  ma 
Regni  About  165  are  entered  as  having  been 
held  by  King  Edward  the  Confessor. — See  Sir 
H.  Ellis's  Geaeral  Introduction  to  Domc«day 
Book,  Vol,  1.  p.  476,  note. 

K  Vide  Scriven  on  Copyholds,  p.  651,  and 
the  cases  there  referred  to' 
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The  tenants  in  jincieni  O^metne  are  of  three 
kinds, -•1.  Tenants  in  AncieM  Demesne; — 
2.  Ptimieg-ed  Copffkolderi,  Customary  free- 
MdtTgf  or  Free  Copp holder ${ — and,  3.  Copy- 
holders  o/ iutse  Tenured 

1.  7>tirini£  in  Ancient  Demesne  are  those 
iffao  bold  their  lands  freely  by  grant  fi'om  the 
crown,  bein^  only  bound  in  respect  of  their 
lands  to  perform  some  of  the  beUer  sort  of  vil- 
lem  tertfices,  but  those  determinate  and  cer- 
tmn :  a«,  to  plouf  h  the  kind's  land  for  so  many 
days,  to  supply  hu  eourt  with  such  a  quantity 
of  provisions,  or  other  stated  services ;  all  of 
which  are  now  chan^d  Into  pecuniary  rents, 
and  in  consideration  hereof  they  had  manv 
imm unities  and  privileges  granted  to  thems 
as  to  try  the  right  of  their  property  in  a  pecu- 
liar Court  of  their  own,  called  a  Court  of  An-- 
eient  Demesne  i,  by  a  peculiar  processi  deno- 
minated a  writ  oi  right  chse^;  to  have  a  writ 
of  monstmtferunt  z  not  to  pay  toll  or  taxes ;  not 
to  eontribute  to  the  expenses  of  knights  of  the 
shire ;  not  to  be  put  on  inri6s  \  and  the  like<A. 

2.  Prieiteged  Copyholders^  Customary  tree- 
hsldert^,  orfiree  Copyholders,  are  such  as  re" 
rnmUy  hold  their  lands  of  a  manor,  whion  is 
Ancient  Demesne  according  t^  the  custom  of 
the  manor,  but  not  at  the  will  ol  the  lord ; 
and  they  also  bad,  in  respect  of  their  landi,  the 
same  primSegei  as  the  former.  These  tenants, 
therefore,  though  their  tenure  be  absolutely 
copyhold^,  yet  nave  an  interest  equivalent  to  a 
mdiold*;  for  notwithstanding  their  services 


w<!re  of  a  base  and  villenous  origlnaH,  yet 
the  tenants  were  esteemed  in  all  other  res- 
pects to  be  highly  privileged  villeins,  and  espe- 
cially for  that  their  services  were  fixed  and 
determinate,  and  that  they  could  not  be  com<- 
pelled  (like  common  copyholdfers,  and  copy- 
holders of  fifise  tenure),  to  relinquish  these 
tenements  at  the  lord's  will,  or  to  hold  them 
against  their  own  ';  "  et  ideo,*'  says  Bracton 
*  "dicUhiur  liberi."  BriUon  also,  from  such 
their  freedom,  calls  them  absolutely  sokemaas, 
and  their  tenure  sokemanries ;  which  he  des- 
cribes >  to  be  '*  lands  and  tenements^  which  are 
not  held  by  knight  service,  nor  by  grand  ser- 
jeanty,  nor  by  peUt,  but  by  simple  services ; 
being,  as  it  were,  lands  enfranchised  by  the 
King,  or  hi^  predecessors,  from  their  ancient 
demesne,**  ^  And  the  same  name  is  also  given 


^  See  dcriven  (on  Copyholds)  Chap.  16,  Of 
AmtkM  Demesne,  p.  656. 

Ulnsl*  269. 

'  Hie  Coort  of  Andent  Dem^ine  is  a  Court 
Behm,  and  not  a  Court  of  Record.  4  Inst.  269. 
A  pka  to  the  jurisdiction  of  a  superior  Court 
is  attofred  that  the  lands  are  ancient  Demesne, 
heldM  of  th6  King's  Manor.  10  East.  523: 
2  Burr.  104&;  8  T.  ft.  474 ;  3  AVils.  51 ;  and 
tee,  I  Chitty  on  Pleadkg,  477—480. 

k  F.  N.  B.  11. 

^  Tenants  in  ancient  demesne,  and  copy- 
holden,  were  fiftt  made  liable  to  s^rve  on 
hries  in  the  King's  Courts,  by  statute  4  &  5 
W.  k  M.  c.  24,  s.  16  ;  which  statute  was  re- 
pealed, but  the  like  provisions  are  continued 
by  the  consolidaMid  Act,  6  G.  4,  c.  50.  «.  1. 

»  fhid.  14. 

■  Tlie  term  eustomt/ry  f^eholders,  is  b(*6r- 
rect,  aod  apt  to  mislead  the  fttudent ;  for  these 
tenaota  hold  their  lands  by  copy  of  Court  ftoU, 
and  are  in  het  cvpyhotders  i  therefore,  the 
term  free  copyksiders,  is  more  correct. 

^  hk  genml,  the  nature  and  incidents  of 
ststomary  freeholds,  are  tlte  same  as  those  of 
common  eoppholdg,  and  they  are  regulated  by 
the  same  rules  .of  law.  4  East,  271 ,  and  7  £ast, 
^1. 

>  The  tenants  have  not,  legally  speaking,  a 
freehold  interest,  but  an  interest  nearly  M^oodf 
at  freehold;  fork  has  long  been  settled,  that 
the  freehold  is  generally  in  the  lord,  as  it  is  in 
common  copyholds.  8ee  Stephenson  v.  Hill, 
3Bttrr.  12?8;  3 Bos.  &  P.  378;   1  B.  &  C. 


448.  Though  where  the  specktl  custom  of  a 
manor  requires  a  bargain  and  sala*  as  weU  as 
a  surrender  and  admittance  to  pass  the  cus- 
tomary tenements,  the  freehold  is  not  in  th# 
lord,  but  in  the  tenant.  Bingh4m  v.  fTo^d- 
gate,  1  ftuss.  &  Mylne,  32. 

q  GUb.  Hist,  df  Bxch«  16  &  30. 

r  See  Hargr.  Co.  JUtt.  n.  1,  59  b. 

•  C.  66. 

t  Lord  Coke  calls  them  (Cop.  a.  39,)  **eitny* 
holds  ot  frank  tenure^""  aod  remarks^  that  tliev 
are  most  usual  in  anvieni  demesne^  though 
aometimea  out  of  ancient  demesne  we  meet 
with  the  like  sort  of  copyholds.    To  the  latter 
kind,  may  be  referred  those  customary  tend* 
aaenta  in   the  north  of  England,  which  are 
parcels  of  the  respective  manors  in  which  they 
are  situatOi  and  macendible  from  ancestor  to 
heir  by  the  hereditary  right,  called  tenant^ghit 
and  are  held  of  the  lord  according  lo  tlie  esM* 
torn  ot  the  manor.  See  Burreil  v.  Dodd,  3  Bos. 
&  Pul.  378.    These  customary  estates,  known 
by  the  denomination  of  tenant-right,  arc  pecu- 
liar to  the  northern  parts  of  England,  in  which 
border   services    against  Scotland    were  an- 
ciently performed.    And  although  these  ap- 
pear to  have  many  qualities  and  incidents, 
which  do  not  properly  and  ordinarily  belong  to 
villenage  tenure,  either  p«rtf  or  privileged,  (find 
out  of  one  or  other  of  these  species  of  viUe- 
nage,  all  copyhold  is  derived,)  and  also  have 
some,  which  savour  more  oi  military  tenure  by 
escuage  uncertairi,  wliich  according  to  Little 
ton,  (s.  99,)  is  inightU  service ;  and  although 
they  seem  to  want  some  of  the  characteristic 
qualities  and  circumstances,  which  are  consid- 
ered as  distingmshing  this  ^cies  of  tenure, 
viz : — the  being  holden  at  the  will  of  the  lord, 
and  also  the  usual  evidence  of  title  by  copy  of 
Court  Roll ;  and  are  alienable  also,  contrary  to 
the  usual  mode  by  which  copyholds  are  aliened, 
viz  : — ^by  deed  and  admittance  thereon.     Not- 
withstanding   all    these   anomalous   circum- 
stances, it  seems  to  be  now  so  far  settled,  that 
these  customary  tenant  right  estates,  are  not 
freehold,  but  that  they  in  efiect,  fall  within  the 
same  consideration  as  copyholcls. — Pei  Ellen- 
borough,  C.  J.,  in  Doe  d.  Aeay  v.  Huntington, 
4  East,  288.    tn  the  county  palatine  of  Dur- 
U  4 
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them  in  Fleta.  ^  Hence  Fltzherbert  observes,^ 
that  no  lands  are  ancient  demesne,  but  lands 
holdcD  in  socage,  that  is,  not  in  free  and  com- 
mon socage,  but  in  this  amphibious  subordi- 
nate class  of  milein  socage.  And  it  is  possi- 
ble, that  this  species  of  socage  tenure  is 
founded  upon  predial  services,  or  services  of 
the  plough ;  it  may  have  given  cause  to  ima- 
giue,  that  all  soci^e  tenures  arose  from  the 
same  original,  for  want  of  distinguishing,  with 
Bracton,  between  free  socage,  or  socage  of 
frank  tenure,  and  villein  socage,  or  socage  of 
•ndent  demesne. 

And,  3.  CopyhMerM  of  bate  tenure,  are  those 
who  also  hold  their  lands  of  a  manor,  which  is 
ancient  demesne,  but  merely  at  the  lord's  wiU, 
and  cannot  have  either  a  writ  of  righi-chse,  or 
Monstraoeruni,  but  roust  sue  by  plaint  in  the 
lord's  court.'*'  These  tenants  are  probably 
those  who,  as  Britton  testifies,  >  continued  for 
along  time  pure  and  absolute  villeins,  depend- 
ant on  the  tpill  of  the  lord ;  and  those  who 
have  succeeded  them  in  their  tenures,  now  dif- 
fer from  common  copyholders  in  only  a  few 
points.  7 

But  the  Jint  and  second  kinds  of  these  te- 
nants differ  from  common  copyholders,  princi- 
pally in  the  privlleget  before  mentioned ;  as 
also  they  differ  from  freeholders  by  one  es- 
pecial mark  and  tincture  of  villenage,  noted 
by  Bracton,  and  remaining  to  this  day,  viz. 
that  they  cannot  convey  their  lands  from  man 
to  man  by  the  general  common  law  conveyances 
atone,  uf  feofl'ment,  and  the  rest;  but  must 
pass  them  by  deed  '  and  admittance,  or  by 
surrender  to  the  lord  or  his  steward,  in  the 
manner  of  common  copyholds ;  yet  with  this 
distinction,^  that  in  the  admittance  ^  or  st^- 
render  of  these  lands  in  ancient  demesne,  it  is 
not  used  to  say,  **  to  hold  at  the  will  of  the 
lord"  (except  in  copyholds  of  base  tenure),  in 
their  copies ;«  but  only,  **  to  hold  according 
to  the  custom  ^  of  the  manor." 

ham,  customary  estates,  or  free  copyholds,  held 
of  the  bishop  as  lord  of  the  manor,  are  not 
uncommon. 

»  L.  1.  c.  8.  ▼  N.  B.  13. 

^  Fltzherbert,  Nat.  Brev.  12. 

«  C.  66. 

y  F.  N.  B.  228. 

>  By  special  custom,  these  lands  may  pass 
by  surrender  and  admittance,  or  by  surrender, 
or  by  deed  and  admittance,  or  by  deed ;  but 
where  they  are  transferred  by  deed,  the  con- 
veyance must,  in  general,  be  enrolled  in  the 
manor  court,  where  only  the  tenant  is  implead- 
able.  Watkius  on  Copyholds,  edit.  Coventry, 
p.  60,  vol.  I,  note. 

»  Kitchen  on  Courts,  194. 

^  The  admittance  is  tenendum,  but  not  ad 
voluntatem  domini,  Hal.  MS.  Of  alienation 
by  spechl  custom.    See  2  Bl.  Com.  cap.  22. 

c  This  term,  which  is  now  at  this  day  called 
copy  tenants,  or  copyholders,  ov  tenants  ly  copy, 
is  but  a  new  found  term,  for  of  ancient  times, 
they  were  called  tenants  in  villenage,  or  of  base 
tenure.    Fitz.  N.  B.  12.  c. 

^  The  form  of  the  habendum  and  redden- 


Thus  have  we  taken  a  compendious  view  of 
the  principal  and  fundamental  points  of  the 
doctrine  of  Tenures,  both  ancient  and  modern ; 
in  which  we  cannot  but  remark  the  mutual 
connexion  and  dependence  that  all  of  them 
have  upon  each  other.  And  upon  the  whole  it 
appears,  that  whatever  changes  and  alterations 
these  tenures  have  in  process  of  time  under- 
gone, from  the  Saxon  sera  to  the  Restoration 
(12  Car.  2),  all  lay  teniu-es  are  now  in  effect 
reduced  to  two  species ;  free  tenure  in  com- 
mon socage,  and  base  tenure  by  copy  of  court 
roll.e 

I  mentioned  lay  tenures  only,  because  there 
is  still  behind  another  species  of  tenure,  which 
is  called — 

Spiritual  Tenure,  from  its  services  being 
entirely  spiritual.  This  includes  two  sorts — 
1.  Tenure  in  Frankalmoign;  and  2.  TeBure 
by  Divine  Service. 

1.  Tenure  in  frankalmoign,  in  liberd  elee^ 
mosynd,  or  free  alms,  is  that  whereby  a  reli- 

g'ous  corporation,  aggregate  or  sole,  holdeth 
nds  of  the  donor  to  them  and  their  succes- 
sors for  ever. '  The  service  which  they  were 
bound  to  render  for  these  lands,  was  not  cer- 
tainly  defined ;  but  only  in  general  to  pray  for 
the  soul  of  the  donor  and  his  heirs,  dead  or 
alive,  and,  therefore,  they  did  no  fealty,  (which 
is  incident  to  all  other  services  but  thi8;)s  be- 
cause this  divine  service  was  of  a  higher  and 
more  exalted  nature.  ^  This  is  the  tenure,  by 
which  almost  all  the  ancient  monasteries  and 
religious  houses  held  their  lands;  and  by  which 
the  parochial  clergy,  and  venr  many  ecclesias- 
tical and  eleemosynary  foundations,  hold  them 
at  this  day,  ^  the  nature  of  the  service  being 
upon  the  reformation  altered,  and  made  con- 
formable to  the  purer  doctrines  of  the  church 
of  England.  It  was  an  old  Saxon  tenure,  and 
continued  under  the  Norman  revolution, 
through  the  great  respect  that  was  shewn  to 
religion  and  religious  men  in  ancient  times ; 
which  is  also  the  reason,  that  tenants  m  frank- 
almoign were  discharged  of  all  other  services. 


dum,  in  the  surrender  of  customary  or  free 
copyholds,  is  as  follows  :—*•  To  have  to  the 
said  C.  D.,  and  his  seauels  in  right,  according 
to  the  custom  of  the  Court,  rendering,  there- 
fore, by  the  year,  at  the  usual  terms  as  before 
was  wont  to  be  rendered,  and  doing  to  the 
lord  and  the  neighbours,  the  duties  and  servi- 
ces accustomed  by  pledges,  and  so  forth." 

«  Copyholders,  customary  tenants,  and  ten- 
ants  in  ancient  demesne,  have  now  arrived  at 
nearly  an  equality  with  freeholders ;  and  among 
other  liberties,  the  franchise  of  voting  for 
members  of  parliament,  has  been  extended  to 
them  by  the  Reform  Act,  2  W.  4,  c.  45. 

'  Lilt.  8.  133. 

K  Ibid.  s.  131. 

*»  So  Lord  Coke  observes, — •*  it  is  also  said  in 
our  books,  que  frankalmoign  est  le  pluis  haute 
service.''  (Co.  Litt.  95  b.)  And  Li tUeton  rea- 
sons, ••  because  that  this  divine  service  is  better 
for  them."     Lilt.  s.  135. 

*  Bracton,  1.4,  tr.  l,c.  28,  s.  ]. 


Privileged  ViUenage.--Profes8Uinal  Certificate  Duty, 


297 


except  the  trinoda  necessitas,  of  repairing  the 
lii^hways,  building  caatles,  and  repelling  inva- 
sions, J  ju8t  as  the  Druids,  among  the  ancient 
Biitons,  had  "  omnium  rerum  immunitatem."^ 
And,  even  at  present,  this  is  a  tenure  of  a  na- 
ture very  distmct  from  all  others ;  being  not 
in  the  least  feodal,  but  merely  spiriiuaL  For 
if  the  service  be  neglected,  the  law  gives  no 
remedy  by  distress  or  otherwise,  to  the  lord  of 
whom  the  lands  are  holden;  but  merely  a  com- 
plaint to  the  ordinary  or  visitor,  to  correct  it.  ^ 

Wherein  it  materially  differs  from  what  was 
called— 

2.  Tenure  by  Divine  Service,  in  which  the 
tenants  were  obliged  to  do  some  special  divine 
tervices  in  certain,  as  to  sing  so  many  masses, 
to  distribute  such  a  sum  in  ums,  and  the  like ; 
which,  being  expresslv  defined  and  prescribed, 
could  with  no  kind  of  propriety  be  called  free 
alms,  ™  especially  as  for  this,  if  unperformed, 
the  lord  might  distnun  without  any  complaint 
to  the  visitor ;  ^  and  in  this  tenure,  it  seems, 
that  fealty  was  due.o  All  such  donations  are, 
indeed,  now  out  of  use ;  for,  since  the  statute 
of  guift  emptares,  18  £dw.  1,  none  but  the  king 
can  give  lands  to  be  holden  by  epiritual  tenure,^ 
So  that  I  only  mention  frankalmoign,  and 
tenure  by  divine  service,  because  the  former  is 
excepted  by  name  in  the  statute  of  Charles  2, 
and  the  latter  is  not  affected  by  it,  and  there- 
fore, they  subsist  in  many  instances  at  this  day. 
Which  is  all  that  shall  be  remarked  concerning 
them;  herewith  concluding  our  observations 
on  the  nature  of  tenures. 

J.  H.  N. 


THE  REPEAL  OF  THE  PROFESSION- 
AL  CERTIFICATE  DUTY. 


To  the  Right  Honourable  the  Chancellor  of 
the  Exchequer* 
Sir, 

A  VAST  outcry  has  long  been  raised  against 
the  Malt  and  Window  Taxes,  and  perhaps, 
if  it  were  possible,  they  ought  to  be  repeal- 
ed ;  but  allow  me  to  call  your  attention  to 


1  Seld.  Jan.  1.  42. 

^  Caesar  de  BeU.  Gall.  1.  6,  c.  13. 

1  Litt.  8.  136. 

^  The  old  books  divide  epiritual  tenure,  into 
free  alms,  (which  was  free  from  any  certain- 
ty  ,0  and  alms,  because  the  tenants  were  bound 
to  certain  divine  services.  And  the  tenure  in 
alms,  or  tenure  by  divine  service,  Britton  (fo. 
164,)  caUs  tenure  en  aumone.    Co.  Litt.  97  a. 

^  U\x.  s.  137. 

o  Litt.  s.  137.  Fealty  was  incident  to  every 
tenure,  \i\kt  frank  almoign ;  and  where  the  lord 
might  dcstrein,  there  was  fealty  due.  Co.  Litt. 
97  a. 

*  Ibid.  8.  140. 


a  tax  of  a  far  more  reprehensible  nature, 
both  in  regard  to  its  oppression  and  injus- 
tice. I  edlude  to  the  annual  duty  of  12/ , 
imposed  upon  each  solicitor  and  other  legal 
professional  gentlemen,  not  barristers. 

This  tax  was  first  created  by  the  act  of 
the  25  G.  3,  c.  80.  Its  amount,  I  believe, 
barely  exceeds  80.000/.  per  annum ;  but 
although  so  small  in  its  aggregate,  it  is  se- 
verely felt  by  many  respectable  individuals 
of  small  incomes,  who  can  ill  sustain  so  op- 
pressive a  burthen— an  arbitrary  personal 
tax  in  fact  of  1/.  per  month. 

Now,  Sir,  in  what  single  respect,  let  me 
ask,  does  the  fairness  of  this  tax  consist  ? 
Is  it  universal  through  all  professions  and 
trades  ?  Is  it  common  to  all  or  even  any 
government  or  other  offices  or  appoint- 
ments ?  Or  does  it  fall  upon  all  or  any  of 
those  most  capable  of  bearing  it,  and  most 
of  all  proper  to  be  charged  with  it,  viz.  per- 
sons of  independent  fortunes,  and  of  no  pro- 
fessions, trades,  or  employments  whatever  ? 
It  is  not  to  be  defended  upon  any  principle 
of  fedr,  liberal,  or  equitable  taxation.  It  hab 
from  its  commencement  been  borne  with 
patience,  but  not  without  much  general  and 
individual  dissatisfaction  and  vexation. 

More  need  not  at  present,  perhaps,  be 
said  upon  this  subject,— feeling  that  I  may 
rest  assured  that  if  the  modification  or  repeal 
of  any  tax  whatever,  is  in  the  following 
session  to  conie  under  your  consideration, 
this  will  not  at  least  escape  your  candid, 
impartial,  and  liberal  attention. 

I  have  the  honour^to  remain. 

Sir, 

Very  respectfully, 

Your  obe^ent  servant, 

A  SOLICITOB  OF  THE  CoXJBT  OF  GhANCEBY. 


SUPERIOR  COURTS. 


luatn  CtiancrHor'if  Cattrt. 

STATUTES  OF  MORTMAIN. — BEQUEST  TOWARDS 
BUILDING  ALMSHOUSES. 

A  member  of  a  charitable  society  offers  to 
convey  land  for  the  purposes  of  the  charity 
and  lets  the  trustees  into  possession.  An- 
other member  bequeaths  money  towards 
building  almshouses  for  the  objects  of  the 
societu,  and  dies  before  the  land  is  con- 
veyed  formally:  Held,  that  the  bequest 
fails  as  within  the  Mortmain  Acts, 

In  the  year  1828,  the  butchers  of  London 
and  its  vicinity  formed  a  societjr  fur  the  pur- 
pose of  giving  pensions  and  makin^jr  other  pro- 
I  visions  for  poor  members  of  that  trade.    In 
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the  year  foUowing  they  extended  their  project 
to  the  buildinfr  of  almshouses  for  them,  and  a 
Mr.  Knight,  a  member  of  the  society,  offered 
to  convey  to  the  society,  for  tliat  purpose,  a 
piece  of  land  in  Berkshire,  and  let  the  trustees 
into  posaession  of  it.  A  Mr.  Groves,  another 
member,  by  his  will  bequeathed  a  sum  of 
5000/.  to  the  society,  "  towards  build]n|t  the 
almahouse«,"  and  died  before  the  land  was 
conveyed  to  the  society.  The  executors,  con^ 
ceiving  that  the  bequest  was  within  the  Mort- 
main Acts,  refused,  by  desire  of  the  next  of 
kin,  to  pay  the  5000/.  The  plaintiffs,  as  trus- 
teei  of  the  charity,  filed  a  bill  against  the  exe- 
cutors  and  the  testator's  next  of  kin,  praying 
that  they  may  be  declared  entitled  to  the  be- 
qnest.  The  rice  Chancellor^  on  the  hearing 
before  him,  decided  that  the  bequest  failed. 
This  was  an  appeal  from  his  Honor's  decision. 

Sir  fFilllmn  Home  and  Mr.  fTalker,  in  sup- 
port of  the  beouest.— The  gift  was  **  towards 
the  building  or  almshouses"  on  land  which 
wai  then  in  the  possession  of  the  society.  The 
intention  of  the  testator  was  not  to  lay  out  the 
money  in  the  purchase  of  land,  which  was  the 
thing  prohibited  by  the  Statute  of  Mortmain.* 

The  Solicitor  General^  and  Mr.  •/.  Russell^ 
in  support  of  the  decree  below.— Before  the 
testator's  death  Mr.  Knight  had  made  an  offer 
to  die  society  of  a  piece  of  land  in  Farnham 
RoyaU  or  of  one  hundred  guioeai  for  the 
charity.  That  offer  was  under  oMis&deration 
at  the  testator's  death,  at  which  time  the 
society  could  not  be  said  to  have  the  land, 
although  they  have  since  taken  a  formal  con- 
yeyance  of  it  according  to  the  statute,  in  order, 
it  18  presumed,  to  give  vafidity  to  the  gift. 
'The  society  having  no  land  to  build  on  at  the 
teatator's  death,  this  bequest  must  be  con- 
strued as  a  direction  to  buy  land  for  the  pur- 
pose of  builduu(  almshouses.  Such  a  gift  is 
prohibited  by  the  Mortmain  Acts,  as  was  de- 
chired  by  numerous  decisions. 

Most  of  the  cases  cited  on  both  sides  are 
noticed  in  the  following  judgment : 

The  Lord  ChanceUor^'^^tttT  recsqntnlatiBg 
the  facts  and  arguments,  and  noticing  that  the 
land  given  by  Mr.  Knight  was  not  conveyed 
until  1830— after  the  death  of  Mr.  Groves — 
said,  that  he  did  not  find  in  any  of  the  Mort- 
main Acts  any  express  provision  agunst  laying 
out  money  in  building  on  land — whether  the 
omission  was  designed  or  accidental  was  a 
matter  of  doubt  at  present — ^but  the  construc- 
tion of  the  Courts  on  these  acta  vras  against 
such  employment  of  money,  lome  Judges 
thinking  it  impolitic  to  withdraw  the  money 
from  traffic,  while  others-^with  whom  his 
Lordship  concurred — theught  it  more  im- 
politic  to  take  the  land  out  of  traffic ;  and  in 
the  last  Mortmain  Act  (9  G.  2,  c.  36)  "  to 
restraifi  the  dispoutiou  of  lands,  whereby  the 
same  become  unaUenable,"  reciting  Jl/a^na 
Charta,  the  objection  evidently  was  against 


•  9  G.  2,  c.  86. 
c  Lord  Bmtg^ktrm, 


^  Mr.  Ro(fe. 


bringing  land  into  corporate  perpetual  < 
ship  for  charitable  purposes.  His  Lordaldp 
took  a  view  of  the  case  of  The  ^itorfiey  Ge- 
Mrot  V.  Bowlesfi  and  other  decisions  of  Lord 
Hardviake  soon  after  the  passing  of  that  sls- 
tute»  and  said  that  according  to  these  cases  he 
had  no  doubt  that  a  bequest  of  money  to  a 
charitable  institution  to  build,  with  no  land  to 
build  on  being  then  in  their  possession,  was 
within  the  act.  He  would  not  go  the  length 
of  Lord  Northington  in  The  Attorney  Qenerul 
V.  TyndmU^  but  looking  to  the  Utter  cases  in 
this  Court,  he  observed  that  Lord  Ekhn,  in 
stating  The  Attornep  General  v.  PorBont^^ 
says,  "  he  had  reason  to  know  Lord  Tkttrlou^s 
opinion  was,  that  if  a  testator  directs  a  school 
to  be  built,  and  does  not  advert,  by  words  in 
his  wilU  to  a  purchase,  that  the  ]and  is  to  be 
acquired  otherwise  than  by  purchase^  jfou 
ought  to  infer  that  he  meant  it  to  be  acquired 
by  purchase,  and  then  it  will  not  do  9"  thMt  a, 
the  gift  fails  unless  the  testator  points  to  land 
alreadv  in  mortmain.  The  next  position  hm 
Lordship  deduced  from  the  cases  was,  that 
we  have  a  right  to  look  at  all  the  dronmstances 
of  the  bequest,  and  to  Judge  from  them  whe- 
ther it  was  made  to  bmld  on  land  already  in 
mortmain,  or  to  lay  out  the  money  la  land  to 
be  purchased.  That  was  the  principle  of  the 
deosions  in  the  cases  of  The  Attorney  Getieroi 
v.  Hutchinson^  and  Aitvntey  Generul  v.  Pur^ 
son$t  before  referred  to,  in  wliich  last  it  was 
decided,  that  a  bequest  for  rebuilding,  repair- 
ing, altering,  or  adding  to  and  improTinjf 
almshouses,  is  valid  to  the  extent  of  any  appl£> 
cation  of  the  bequest  upon  the  land  already  in 
sAoctmain,  but  not  for  the  addition  of  other 
land.  The  proof  must  be  clear  that  the  fund 
was  not  iutottded  to  be  applied  to  build  on 
land  to  be  purchased,  and  that  proof  lies  on 
the  party  seeking  to  take  the  bequest  out  of 
the  statute.  Here  the  money  was  riven  to  a 
charitable  institution  towards  building  alms- 
houses, and  must  uecessariiy  refer  to  Uie  buy- 
ing of  land.  The  only  argument  to  meet  that 
construction  is,  that  Mr.  Knight  agreed  to 
give  land.  Suppose  that  land  to  be  in  the 
possession  of  the  iastitutionf  there  was  nothioif 
to  shew  that  the  institution  was  not  to  buy 
more  land  with  this  bequest :  it  was  clear  that 
the  possession  of  some  land  did  not  bind  the 
institution  from  buying  more  land.  We  have 
no  right  to  read  this  bequest  as  if  it  was  not 
towards  buying  land.  IVfr.  Knight's  land  was 
not  in  the  undisturbed  possession  of  the  insti- 
tution. They  were  mere  tenants  at  will,  and 
Mr.  Knight  might  dispossess  them ;  and  if  he 
should,  then  this  legacy  sboukl  f^o  to  boy  land. 
The  Hce  €hMncellor*t  decisioii  is  right,*  but 
as  the  institulioci  was  justiied  under  the  dr- 
c*mii9t«iees  to  try  to  secure  this  bequest  for 
the  charity,  and  as  the  next  of  kin  obtains 
what  the  testsiter  never  intended  ferhim>  let 


^  3  Atkyns,  806;  ^Ves.  sen.  257,  S.  C. 
•  Amb.  614 ;  2  Eden,  207,  S.  C. 
'  8  Vcs.  186.  s  Amb.  767. 
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the  costs  of  the  catifle  and  of  the  appeal  here  he 
paid  oat  of  the  fund,  and  the  deposit  be  re- 
nuned  to  the  trustees,  the  appellants. 

Gftieit  V.  HodiM,  at  Westminster,  M.  T. 
1894. 


Vtcf  C^aiutHor'if  Court. 

SOLICITOB'S  bill. — COStiS  OF  TAXATION* 

jf  Mcitor^t  biU  of  cosi§,  fvr  payment  of 
which  he  Lroag'hi  a  suit  against  the  client ^ 
end  iuceeeded,  h  eubeequently  tnaed  and 
reduced  by  one-Hsih  part  of  the  whole  i 
heK  fhat  notwithitanding  the  Act^  2  G.  2, 
c.  23,  the  euett  of  ta^nitton  are  to  be  paid 
by  th4  client. 

The  suit  in  this  case  was  instituted  by  solici- 
tors, for  the  purpose  of  obtaining  the  aeclara- 
^Qtk  of  the  Court,  that  the  separate  estate  of 
their  cUent,  a  married  lady,  livm^^  apart  from 
her  husband,  was  liable  to  the  payment  of  Uieir 
Gcsts  incurred  in  conducting  her  suits.  Lord 
ChsDCcUor  Brougham^  after  heanng  much  ar* 
pment,  and  taking  time  to  consider  the  case, 
gave  a  ?ery  elaborate  judgment,  » affirming 
the  decree  of  the  Vice  Chancellor  ^>  in  £a?or  of 
the  plaintiffs.  Their  bill  of  costs  was,  in  pur- 
suance of  the  decree,  referred  to  the  Master 
for  taxation,  and  upon  the  taxation,  more  than 
ooe-rixth  of  the  whole  was  taken  off. 

Sir  Edteard  Siigden,  having  stated  those 
facta,  aored  that  the  costs  of  the  taxatioa  of 
the  idaintiff's  hill  of  co$ta,  be  ordered  to-be 
paid  out  of  the  separate  estate  of  the  lady,  as 
well  as  the  bill  taxed.  Although  the  Act  of 
Parliament «  declared,  that  if  the  bill  taxed 
be  less  by  a  sixth  part  than  the  bill  delivered, 
the  attorney  or  sohcitor  was  to  pay  the  costs  of 
taxation  J  still  there  was  a  well  recognised  dis- 
tinction, between  the  cases  in  which  the  bill  of 
costs  is  taxed  under  the  statute,  before  action 
brought  on  it,  and  when  the  taxation  was  sub- 
sequent to  the  action.  In  this  case,  the  taxa- 
tk»n  was  subsequent  to  the  suit,  and  this  Court 
would  adopt  and  apply  to  this  case  the  role  at 

Mr.  GWdleetone,  submitted,  that  the  dlstmc- 
tion  alluded  to,  did  not  apply  to  this  case.  The 
only  rule  for  deciding  the  costs  of  taxing  a  so- 
licitor's bill,  was  that  laid  down  in  the  Act  of 
Parliament.  It  was  imperative  on  the  solicitor 
to  pay  the  costs  of  taxation  when  one-sixth 
part  was  taken  off  his  bill,  although  if  a  less 
part  was  taken  off,  the  Court  had  a  discretion 
to  diarge  the  solicitor,  in  regard  to  the  reason- 
ableness or  unreasonableness  of  his  charges. 

The  Fice  Chancellor,  held,  that  the  same 
rule  was  applicable  in  Courts  of  Equity,  as  at 
law.  He  thought  the  distinction  was  warrant- 
ed by  the  cases,  and  made  the  order  accord- 
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ingly  on  the  ladv's  trustees,  to  pay  the  costs  of 
taxation  out  of  ner  separate  estate^ 

Murray  V,  Barloe,  at  Westminster,  M.  T. 
1834. 


PLEADING.- 


[Before  the  four  Judges.] 

-UNIFORMITY  OF  PROCESS  ACT.— 
VARIANCE. 

//  is  irregular  to  declare  *'on  promises  "  a/ier 
process,  in  "  trespass  on  the  oaUu" 

In  this  case,  cause  was  8he>vn  against  a  rule 
for  setting  aside  a  declaration,  on  the  groimd 
of  variance  from  the  process.  It  appeared,  that 
the  summons  was  in  "  trespass  on  the  case,'* 
and  the  declaration  *'  on  promises. '^  This,  it 
was  submitted,  was  not  a  fatal  variance. 

In  support  of  the  rule,  it  was  submitted,  that 
both  on  the  principle  and  on  the  cases,  the 
declaration  was  irregular  by  means  of  this 
variance. 

Per  Curiam. — There  can  be  no  doubt,  that 
the  variance  is  fataL 

Rule  absolute. — Scrivener  v.  fFalley  and 
another, n.t.\Sab.    K.  B.F.J. 


llfng'if  Boic^  practice  €nmi. 

AWABD.^^LACHBS. — ARBlTRATtOM. 

Although  an  award  is  made  pursuant  to  an 
agreement,  and  not  by  a  Judge* s  e/rder,  an 
1       applicatipn  to  set  it  aside  must  be  made 
wuhin  the  term  vjter  it  has  been  made. 

This  was  an  application  to  set  aside  nm 
award  under  the  following  circumstances.  An 
action  had  been  commenced,  and  afterwards 
the  parties  agreed  to  refer,  but  without  a 
JiMJge'B  order.  The  reference  proceeded,  and 
an  awwd  was  made  during  the  last  TriniCt 
vacation.  The  whole  of  Michaelmas  term  had 
been  allowed  to  elapse  without  any  application 
being  made  to  set  it  aside.  The  t^reement 
was  made  a  rule  of  court,  and  now  tlw  present 
rule  was  applied  for  to  set  it  aside. 

Patteson,  J.,  after  tsdcing  time  to  oonsidtf » 
was  of  opinion  that  the  application  was  too 
late,  and  therefore  refused  the  rule. 

Rule  T^fu&ed.'^Rushworth  v.  Barrow^  H.  T. 
i8d5.    K.B.P.C. 


»8L.  0.473. 
^4  Sim.  86. 
«2  0.2,c.23. 


TESTE  OJr  CEBTIORARl. — RETURN  TO  WlllT.** 
AMENDMENT. 

fThere  by  mhtahe  a  writ  of  certiorari  hns 
been  tested  in  meat  ion ,  the  Ctmrt  wilt,  un- 
der certain  circumstances,  allow  the  tette 
and  subsequent  proceedings  to  be  amended. 

In  this  case,  a  motion  was  made  to  set  right 
certain  proceeding,  which  had  been  had  upon 
a  writ  oi  certiorari,  wliich  had  been  issued  un- 
der the  following  circumstances.  A  judgment 
had  been  obtained  in  an  inferior  jurisdiction; 
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and  for  the  purpose  of  removinfl^  it  iato  the 
superior  Court,  a  ctrtiorari  haa  heea  issued 
iu  the  vacation,  which  was  also  tested  in  vaca- 
tion. The  judgment  was  accordingly  returned, 
and  that  also  was  dated  in  vacation. 

Paiteson,  J.,  observed,  that  the  certiorari 
ought  only  to  issue  in  term  time,  and  be  tested 
in  term  time.  The  proceedings  here  were  al- 
together wrong;  if  a  new  writ  of  certiorari 
were  issued,  a  difficulty  would  arise,  because 
there  was  no  judgment  now  to  be  returned,  itbe- 
ingalreadyin  Court.  A  rule  to  shew  cause*  how- 
ever, mignt  be  taken  for  amending  the  teste  of 
the  writ  of  eertigrari,  and  the  subsequent  pro- 
ceedings ;  so  that  the  plaintiff  might  avail  him- 
self of  the  judgment  now  in  Court. 

Rule  nhi  accordingly. — Roteell  v.  Breedon, 
H.T.  1835.    K.B.P.  C. 


COSTS. — TAXATION. — WITHDRAWING  RECORD. 
—SITTINGS. 

j4  plaintiff  is  not  liable  to  the  coiti  of  attend- 
tng"  for  the  trial  of  a  cause,  until  he  has 
actually  been  guilty  of  a  default. 

In  this  case,  a  rule  was  obtained  for  review- 
ing the  Master's  tuxation,  on  the  ground  of  his 
not  allowing  a  sufficient  amount  of  costs  to  the 
defendant.  It  appeared,  that  the  cause  was 
originally  set  down  for  the  first  sittings  in  last 
Michaelmas  Term,  but  did  not  come  on  at 
them.  Those  sittings,  however,  lasted  until 
the  end  of  the  day  previous  to  the  second  sit- 
tings.  On  the  morning  of  the  first  day  of  the 
second  sittings,  the  plain  tiff  not  having  resealed 
his  record,  was  compelled  to  withdraw  it.  The 
cause  afterwards  came  on  for  trial,  and  the 
Master  subsequently,  on  taxation,  refused  to 
allow  the  costs  of  the  defendant  at  the  first  sit- 
tings. These,  it  was  contended,  he  ought  to 
have  allowed,  as  it  was  contended  to  be  the 
consequence  of  the  plaintiff's  neglect,  that 
those  costs  had  unnecessarily  been  incurred. 

On  shewing  cause  against  this  rule,  it  was 
submitted,  that  no  default  had  existed  on  the 
part  of  the  pluntiff,  in  not  bringing  the  cause 
on  for  trial  at  the  first  sittings.  He  was  pre- 
pared to  try  throughout  those  sittings,  and  it 
was  nut  until  the  second  sittings,  when  the  re- 
cord was  withdrawn,  that  any  default  was 
made.  To  the  costs,  therefore,  of  the  first  sit- 
tings, the  plaintiff  could  not  be  liable. 

Patteson,  J.,  was  of  opinion,  that  no  default 
having  been  committed  until  the  second  sit- 
tings, the  first  must  be  considered  as  out  of  the 
question ;  and,  therefore,  that  the  Master  was 
quite  right  in  his  disallowing  the  costs  of  it. 

Rule  discharged.— ^ei^iX  v.  Fear,  H.  T. 
1836.    K.B.P.C. 


OUTLAWRY.— IN80LTBNT  DB^OR.— VACA* 
TION. — CONDITIONAL  ORDER. 

The  Court  will  interfere  sumnMrify,  to  pre- 
vent an  insolvent  remaining  for  an  unneces- 
sary time,  in  consequence  of  an  outlawry 
still  unreversed. 

This  was  an  application  to  obtain  an  order 
for  the  discharge  of  the  defendant,  under  these 
circumstances.  The  defendant  had  been  oat- 
lawed,  and  afterwards  taken  the  benefit  of  the 
Insolvent  Act.  The  Insolvent  Court  afkr. 
wards  made  an  order  for  his  discharge,  condi- 
tional on  hiB  suffering  a  certain  term  of  im- 
prisonment. That  discharge  would  be  a 
ground  for  setting  aside  the  outlawiy.  An  oat- 
lawry,  however,  could  only  be  set  aside  in  term 
time;  but  the  period  of  his  imprisonment 
would  expire  on  tlie  13th  of  March ;  yet  term 
did  not  begin  till  the  15th  of  April.  Unless, 
therefore,  the  Court  interfered,  by  making  a 
special  order  on  the  subject,  the  defendant 
must  remain  in  prison  during  the  period  be- 
tween the  13th  of  March  and  the  i5th  of 
Aprilk 

Patteson,  J.,  directed,  that  a  rule  should  be 
drawn  up  for  his  discharge  from  the  outlawry, 
if  the  defendant  should  remain  in  custody  un- 
til the  13th  of  March. 

Rule  accordingly.— ^al^f  v.  Johnson,  H. 
T.  1836.    K.B.P.C. 


PXKDXNCT  of  ACTIONS. — DISCONTINUANCB.— 
SECOND  ACTION. 

//  is  not  irregular  for  a  plaintiff  to  issse 
several  serviceable  writs,  without  ditcon- 
tinuing  the  previous  one /or  the  same  cattn 
of  action. 

In  this  case  an  application  was  made  to  set 
aside  a  writ,  and  discharge  the  defendant  out 
of  custody,  on  the  ground  of  three  serriccablc 
writs  having  been  sued  out  for  the  same  cause, 
which  the  plaintiff  had  not  discontinued  pre- 
vious to  arresting  the  defendant.  A  rule  n\n 
having  been  obtained  for  this  purpose — 

Cause  was  afterwards  shewn,  and  it  was  then 
sworn  on  the  part  of  the  plaintiff,  that  the  de- 
fendant had  received  notice  not  to  appear  to 
the  previously  issued  writs.  There  was,  how- 
ever, no  objection  to  a  plaintiff  suing  out  a 
bailable  writ,  before  he  discontinued  an  action 
commenced  by  serviceable  process.  The  ob- 
ject of  the  rules  of  Court,  with  respect  to  dis- 
continuing one  action  before  a  second  was  com- 
menced, was  merely  to  prevent  a  defendant 
being  twice  arrested  for  the  same  cause.  Here 
no  such  evil  could  result,  and  therefore  it 
was  submitted,  that  the  present  rule  had  been 
improperly  obtained. 

Littledale,  J.,  thought,  that  the  proceedings 
of  the  plaintiff  were  quite  regular,  and  there- 
fore directed  the  rule  to  be  discharged  with 
costs. 

Rule  discharged,  with  coOa.^Chapman  y- 
Fandevelde,  H.  T.  1835.    K.  B.  P.  C. 
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attorney. — certificate. — entry  in  ma8- 
tkr's  book. 

Where  the  Court  will  allow  an  attorney  to 
have  his  certificate  entered  at  the  Master's 
office,  although  it  has  not  been  entered  in 
ttue  time. 
This  was  an  application  by  an  attorney,  to  be 
allowed  to  enter  his  certificate  at  the  Master's 
office  now,  altfaou|(h  more  than  a  year  had  ex- 
pired since  it  had  been  taken  out.   It  appeared 
from  his  affidavit,  on  which  the  application  was 
f. iiinded,  that  he  had  tal<en  out  his  certificate 
re^uJarlv  down  to  the  present  time.    In  the 
year  before  last,  he  had  desired  his  clerk  to 
eoter  his  certificate  regularly;   but  through 
ne^li^ence,  he  had  omitted  to  enter  it,  pursu- 
aai  to  bis  master's  directions.  In  the  year  sub- 
sequent to  that,  he  had  entered  his  certificate 
regularly.    The  object  of  the  present  motion, 
therefore,  was,  that  the  entry  of  the  certificate 
for  the  year,  during  which  it  had  been  omitted, 
mi^ht  now  be  made. 

Patteson,  J.,  thought,  that  under  the  cir- 
cumstances, the  entry  might  now  be  made. 
Ef  parte  Fry,  H.  T.  1835.    K.  B,  P.  C. 


EJBCTMXNT. — SERVICE  OF  DECLARATION. — 
VENUE. 

Where  the  venue  in  the  margin  of  a  declare' 
tion  in  ejectment  isHmmaterial, 

This  was  a  motion  for  judgment  agdnst  the 
casual  ejector.  The  venue  stated  in  the  mar- 
gin  of  the  declaration  was  "  Gloucestershire," 
sod  that  mentioned  in  the  body  was  **  Wilt»." 

Patteson,  J.,  was  of  opinion  that  the  venue 
in  the  body,  which  was  right,  cured  the  defec- 
tive statement  in  the  margin. 

Rule  granted  accordingly. — Doe  v.  Roe,  H. 
T.1836.    K.B.P.C. 


their  attorney,  it  does  not  appear  to  be  ne* 
cessary  in  order  to  obtain  an  attachment  for 
non-payment  thereof,  to  shew  that  neither 
they  nor  their  attorney  hove  received  that 
mm. 

Motion  for  an  attachment  against  a  defend- 
ant for  non-payment  of  a  certain  sum  of 
money  pursuant  to  a  rule  of  court  for  that 
purpose.  It  appeared  that  the  rule  of  court 
directed  the  payment  of  the  money  by  the  de- 
fendant to  either  of  them,  or  the  attorney  of 
either  of  them,  llie  affidavit  on  which  the 
application  was  founded  did  shew  that  the 
money  had  not  been  paid  to  either  of  the  two 
persons  whose  names  were  mentioned  in  the 
rule ;  but  it  did  not  shew  that  it  had  not  been 
paid  to  the  attorney  of  either  of  tham.  This 
It  was  contended  was  sufficient,  and  that  it  waa 
rather  for  the  other  side  to  shew  that  a  pay- 
ment had  been  effected  to  the  attorney  of  one 
or  other  of  the  persons  mentioned  in  the  rule» 
and  bv  that  means  get  rid  of  the  attachment, 
than  for  those  persons  to  go  on  and  shew  that 
the  money  had  not  been  pud  to  either  of  the 
attorneys.' 

Patteson^  J.,  thought  that  perhaps  the  affi- 
davit was  sufficient,  but  it  would  be  safer  to 
have  an  affidavit  by  the  attorney. 

Rule  refused.*— (?«;re-^  v.  King,  H.  T.  1836. 
K.B.P.C. 


BAIL. — ESTREATING  REC0GNIZANCE8.*-PR0- 
CEBDINO  TO  TRIAL. 

If  a  defendant  does  not  proceed  to  trial  in 
due  tifue,  that  is  not  a  ground  far  estreating 
the  bail's  recognizances.   . 

This  was  an  application  to  estreat  the  recog- 
luzaoces  of  the  defendant's  bail,  on  the  ground 
of  the  defendant  not  having  proceeded  to  trial 
parsoaot  to  his  notice  for  that  purpose,  and 
also  as  against  the  defendant  for  the  costs  of 
the  day. 

Patteson,  J.,  (after  referring  to  the  Master 
of  the  Crown  Office)  stated  that  there  was  no 
instance  in  which  the  fact  of  the  defendant  not 
having  proceeded  to  trial  pursuant  to  a  notice 
given  by  him,  was  made  the  ground  of  apply- 
ing to  estreat  the  recognizances  of  his  bail. 
The  rule  prayed  for  therefore  could  not  be 
granted. 

Rule  refused.— nif  King  v.  Wall,  H.  T. 
1835.    K.B.P.C. 


ATTACBMBNT. — ^NON-PA TMBNT  OF   MONEY. — 
ATTORNEY. 

Where  an  order  for  payment  of  money  directs 
that  it  shall  be  paid  to  teveral  persons,  or  to 


Camnuin  pieauT. 

EJECTMENT.— SERVICE   OF  DECLARATION  ON 
SON. — ^WIFE. 

i 

.    The  statements  of  the  wife  cannot  be  used 

against  the  husband  in  order  to  make  out 

complete  service  in  ejectment. 

Motion  for  judgment  against  the  casual 
ejector.  The  affidavit  on  which  this  motion 
was  founded  stated  the  service  to  have  been 
on  the  son  of  the  tenant  in  possession,  and 
that  afterwards,  on  applying  to  know  if  it  had 
been  received  by  the  tenant,  deponent  was  in- 
formed, by  the  wife  of  the  tenant,  that  she  had 
taken  care  he  should  be  out  of  the  way  to  pre- 
vent his  being  arrested,  or  in  any  other  way 
annoyed. 

Per  Curiam. — ^The  service  is  insufficient. 
You  cannot  make  the  wife  a  witness  against 
her  huslumd. 

Rule  refused. — Doe  d.  Wilson  v.  Smith,  H. 
T.  1835.     C.  P. 


«  It  should  seem,  that  Mr.  Justice  Patteson 
might  in  this  case  have  at  once  refused  the 
rule  for  an  attachment.  It  would  be  quite 
contrary  to  the  usual  course  in  proceedings  of 
this  sort,  if  it  were  competent  for  a  party  to 
bring  another  into  contempt,  unless  it  was 
shewn  clearly  that  the  supposed  offending 
party  had  disobeyed  entirely  the  order  of  the 
Court.  The  usual  mode  in  all  criminal  pro- 
cee<1ings  is,  that  the  person  who  seeks  to  set 
the  law  in  motion  apunst  another  should  be 
prepared  with  all  his  materials,  in  order  to 
shew  that  the  defendant  b  entirely  wrong,  and 
not  throw  it  on  him  to  prove  that  he  is  right. 
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ACT.-^-BHBRIVr'S   KXPBNSXB. 
— AOBNOT. 

fFhere  n  iheriff  appllei  far  relief  under  thf 
Interpleader  Act,  and  the  parties  constitute 
him  their  ag-ent  after  the  application  has 
been  made^  he  will  he  entitled  io  his  ex- 
penses  consequent  on  such  agency. 

This  was  an  application  under  the  Inter- 
pleader Act,  by  a  sheriff.  It  appeared  that  the 
sheriff  had  seized  snoods,  on  the  2Sth  of  Feb* 
ruary»  on  behalf  of  a  judgment  creditor,  which 
were  clsdined  by  two  persons  named  Flrmin^er 
and  Aylmore.  On  the  dd  of  Mav  he  applied 
for  relief  under  the  Interpleader  Act,  when  an 
issue  was  directed  to  be  tried  between  the 

Elaintiff  and  the  claimants.  The  pUiatiff, 
owever,  afterwards  finding  that  tne  real 
owners  of  the  goods  were  the  claimants,  he 
abandoned  all  claim  to  them,  and  refused  to 
try  the  issue.  On  the  23d  of  May  the  sheriff 
sold,  and,  in  pursuance  of  a  Judge's  order 
made  by  consent,  he  satisfied  the  claim  of 
^Imore,  and  the  reminder  of  the  money, 
11/.  6#.,  the  officer  of  the  court  retained,  for 
the  purpose  of  abiding  the  result  of  an  appli- 
cation which  he  intended  making  to  the  Court 
for  his  expenses.  This  he  accordingly  did, 
and  obtained  a  rule  requiring  Dabbs  and 
Firminger  to  shew  cause  why  they  should  not 
compensate  him  for  his  keeping  possession 
from  the  25th  of  Febiiiary  to  the  2dd  of  May, 
and  the  expenses  of  the  sale. 

Per  Curiam, — We  are  of  opinion  that  that 
part  of  the  rule  which  relates  to  the  sheriff's 
being  in  possession  from  the  time  of  applying 
to  the  Court  to  the  time  of  the  sale,  ana 
also  the  part  relating  to  the  costs  of  the 
rule  and  of  tbia  aj^plioation,  should  be  abso- 
Uite^  and  the  plaintiff  in  this  action  to  pay  the 
coata.  Ifirminger's  goods  ha?ing  been  wrong- 
fully taken,  he  consequently  had  a  right  of 
action  against  the  sheriff  and  the  judgment 
creditor  for  the  value  of  those  goods.  It  is 
clear  from  the  affidarit,  that  after  the  applica- 
tion the  sheriff  became  the  agent  of  the  judg- 
ment creditor,  whose  agent  he  was  also  in  the 
sale  of  the  goods,  "Hie  sheriff,  therefore, 
must  receive  his  expenses  for  remaining  in 
posseasion  from  the  3d  to  the  2dd  of  May,  the 
expenses  of  the  sale,  and  of  this  application, 
from  Dabbs,  the  judgment  creditor.  Fimiin- 
ger  must  receive  the  11/.  6«.  in  Court,  and  his 
costs  of  appearing  here,  from  the  sheriff,  and 
must  be  repaid  by  Dabbs. 

Rule  accordingly. — Dobbs  v.  Humphries, 
H.T.  1835.    C.P. 


#t7DGMBNT  AOATH 8T  THE  CASUAL  BJBOTOIl.-*- 
8BRVICB  OV  DBCLARATtOM. 

/I  is  not  a  sufficient  service  *f  a  declaration  in 
^ectment,  to  effect  it  on  a  sister  of  the  ten- 
ant in  possession. 

This  was  an  appficaftlon  for  leave  to  sig« 
judgment  against  tne  casual  ejector.  The  ser- 
vice was  on  the  sister  of  the  tenant  in  posses- 
sion, accompanied  with  the  usual  oxplajiationa. 
The  sister  at  the  saaw  time»  uadertook  to  de- 


liver the  declaration  with^the  explanation  giren 
to  the  tenant.  There  was*  however,  nu  proof 
that  the  tenant  had  constituted  the  sister  as  her 
agent,  or  authorised  her  in  any  way  to  accept 
service  for  her  sister. 

The  Court  refused  to  allow  jud<nnent  to  be 
signed,  or  to  grant  a  rule  nisi  for  that  purpose. 

Rule  refused.— />otf  d.  Tibbs  v.  Hoe,  H.  T. 
1836.    C.P 
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Thursday 

Friday 

Saturday 

Monday 
Tuesday 

Wednesday 
Thursday 

Friday 

Saturday 

Monday 
Tuesday 

Wednesday 

Thursday 

Friday 
Saturday 
Monday  . 
Tuesday 
Wednesday  . 

Thursday     . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  . 

Thursday     . 

Friday 

Saturday 
Monday 
Tuesday 

Wednesday  . 

Thursday     . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  . 
Thursday 


.Feb.  12^ 

13  I  Motions. 


14  J 

16  I  The  First  Seal. 

17  I  Motions. 

J^  I  Re-hearings  &  Appeals. 

Lunstic  Pe- 
titions. 

Bankrupt 


20 


[^  Ditto,    and 
Petitions. 


Re.hearings&  Appeal*. 


•    •    1^1  He-hearings  &  Appeals. 

.    .    25  I  The  Second  Seal. 
.    .    26  I  Motions. 

.    .    271 

Ma;ch1^»*'^^««^^»^ 

.    •      3j 

.    .      4    The  Third  Seal. 

.  .  5    Motions. 

.  .  6    Motions. 

.  .  7 

.  .  9  ^ 

.  .  lOj 

.  .  11  I  The  Fourth  Seal. 

.    .     12  I  Motions. 

.    .    13  I  Motions. 

14  ] 
;    16  I  Re-hearings  &  Appeal*. 

.    .    I7i 

18  I  The  Fifth  Seal. 

19  I  Motions. 

20  I  Motions. 

23  V  Re-hearings  &  Appeal*. 

24i 

26  I  The  Sixth  Seal. 

26  I  Petitions. 


Such  days  as  his  Lordship  is  engaged  <)» 
appeals  in  the  House  of  Lords  are  excepic<i- 

The  Court  will  adjourn  on  Thursday,  Apm 
the  2d. 


SUiin§8  m  Ckancwy ;  at  the  RoOm  .•  Eqtiity  B9€k§fmr. 
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IXFORS  TBB   VICK   CBAlTCBLUm. 


Afooday    . 

TueMlay 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thunday 
Friday 
Saturday 
Monday  . 
Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


Feb.  16  I  The  First  Seal. 

.  .  17) 

.  .  18/ 

.  .  19  I  Pleas,  Demurrers,  Ex- 

.  .  20  J     ceptions^  Causes,  and 

.  .  21  f      Further  IXirections. 


.    .    25  I  The  Second  Seal. 

.     .    26^ 

.    .    27    Pleas,  Denaurrers,  Ex- 
.     .    2S  s    ceptlons,  Causes,  and 
March  2  f     Further  Directions. 
.    .    SJ 

.    .    4  I  The  Third  Seal. 

6 

Pleas«  Demurrers,  Ex- 

-    ceptlons.  Causes,  and 

Further  Direc^tiona. 


6 

7 

.   9 

10 

11  f  The  Fourth  Seal. 

12-i 

13  Pleas.  Demurrers,  Ex- 

14  \    ceptions,  Causes,  and 
16        Ftirther  Directions. 
I7J 

18  I  The  Fifth  Seal. 

19^ 

20  Plow,  Demiirren,  Ex* 

21  >  ceptions.  Causes,  and 
23  (  Further  Directions.  < 
24J 

25  I  The  Sixth  Seal 

26  I  Petitions. 


The  Court  will  adjourn  on  Thursday,  April 
the2d. 


SITTINGS  AT  THE  ROU^, 
4/t0r  HUmy  Tmn,  183<^. 

■t ■ ■ I ■»  ■<■ 

To  Sit  at  the  Rolls  at  Ten  o><Jlock. 
W- cdnesday ,  Feb.  1 1 1  Picas,         Demurrers, 
"*       ■  •    12 1     Causes,  Further  Di. 

.    13  r    reetions^  apd  Excep* 

,    14  J     tions. 

.     16  I  Motions. 


Thursday 
Friday 

Saturday  . 

Monday  . 

Tuesday  . 
Wednesday 

Thursday  . 
Friday 

Saturday  . 
Monday 

Tuesday  - 

Wednesday 

Thursday  . 
Friday 

Saturday  . 


Pleas,  Demurrers, 
Causes,  Further  Di- 
rections* and  Excep^ 
tious. 


I  Motions. 

'  Pleas,  Demurrers, 
i  Causes,  Further  Dd- 
I  rectiona,  and  Except 
L    tion8> 


Monday  .  March2/P«S^«»'^*^^'«««*l 
\     Paper. 

Pleas,  Demurrers, 

Causes,  Further  Di- 
rections, and  Excep- 
tions. 

Motjont. 


\ 


Pkas,  Demurrers, 
Causes,  Further  Di- 
rections, and  Excep- 
tions. 


I  Pleas,  Demurreri» 
Causes,  Further  Di- 
rections, and  Excep- 
tions. 


Tuesday     . 

Wednesday 

Thursday  . 
Friday 

Saturday  , 

Monday  . 

Tuesday  . 

Wednesday 

Thursday  . 
Friday 

Saturday  . 

Monday  . 

Tuesday  . 

Wednesday 

Thursday  . 
Friday 
Saturday    . 
Monday     • 
Tuesday    . 

Wednesday 
Thursday  . 
Friday 


Causes,  Further  Directioas,  and  Petidoiks  by 
Consent,  every  Fnday,  al  the  Siltii^  of  the 
-Court. 


EXCHEQUER  EQUITY  SITTINOS, 
4ftgr  HiUtry  TermA^^^ 


Pleas,  Demurrers, 
Causes,  Further  Di- 
reellons,  and  Excep- 
tions. 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 


Feb.  9  ) 

10>Lord  Abinger. 


[  Mr.  Baron  Alderson 
will  hear  Causea. 


*  Lord  Abinger. 
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liord  AbtQger  will  also  sit  one  or  two  days 
before  he  goes  tiie  circuit. 
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COMMON  PLEAS  SimNGS. 
j4/ter  Hilary  Term,  1835. 


MIDDLESEX. 

Common  Juriei, 
Monday      .      Feb.  2 
Wednesday  4 

Thursday  5 

Friday   '     .        .6 

Special  Juries. 
Saturday  Feb.  7 

Monday     .  9 

Tuesday    |.  10 

Wednesday  1 1 


LONDON. 

Common  Juries, 
Tuesday    .        Feb.  3 
Thursday    .        .12 
(the  Adjournment  day) 

The  days  for  Special 
Juries  are  not  yet  fix- 
ed. 


ANSWERS  TO  QUERIES. 


ACCOMMODATIOW  RILL.      P.  240. 

In  Seddans  t.  Stratford,  Peake's  N.  P.  C. 
215,  it  was  held,  per  Kenyon,  C.  J.  (I  quote 
from  Selwyn's  N.  P.  tit.  Bills  of  Exchange), 
that  *'  a  person  who,  at  the  request  of  the 
holder  of  a  note,  has  put  his  name  upon  it,  and 
in  consequence  thereof  has  been  obbged  to  pay 
the  contents  to  a  bond  fide  holder,  may  recover 
the  money  paid  from  anv  person  whose  name 
is  on  the  note,  although  he  kneio  that  the  note 
was  originally  given  for  an  illegal  considera- 
tion, viz.  for  premiums  for  the  insurance  of 
tickets  in  the  lottery."  Now,  pursuing  the 
analogy  of  the  above  case,  I  should  imagine 
the  assignees  of  the  acceptor  for  accommoda- 
tion, j4,,  mentioned  by  ''  A  Subscriber,"  could 
5 rove  for  the  amount  of  dividends  pud  under 
I's  estate.  Indeed  the  law  would  be  more 
favorable  to  //.'s  interests  even,  than  to  the 
indorser  in  the  case  above  cited,  as  the  bill  has 
Bot  been  grounded  on  an  illegal  consideration. 

J.  O. 


QUEFvIES. 


IxfD  Of  9raptrtB  atOr  ^onhepmtixiQ. 

DEVISE. 

F.  R,  by  her  will,  duly  attested  to  pass  real 
estates  of  inheritance,  devised  as  follows :  "  1 
give,  devise,  and  bequeath  unto  S.  R.  all  that 
my  messuage,  tenement,  or  dwelling-house  and 
premises,  situate,  &c.,  with  their  and  every  of 
their  appurtenances,  to  hold  to  her  and  the 
heirb  of  her  body,  lawfully  begotten;  and  in 
default  of  the  heirs  of  the  body  of  the  said  S.  R. 
living  at  the  time  of  her  decease,  then  it  is  my 
will,  and  I  do  subject  and  make  chargeable  the 
said  messuage,  &c.  with  the  payment  of  50/.  to 
J,  S  and  F,  S,,  to  be  paid  to  each  of  them  the 
said  J.  S.  and  F.  S.  within  six  months  after 
the  decease  of  the  said  S.  R, ;  and  subject  and 
chargeable  with  such  payment  of  50/.  a-piece 


to  the  sidd  J.  S,  and  F.  S.,  which  I  give  and 
bequeath  to  each  of  them  in  the  event  of  the 
said  S.  R.  dying  without  issue  of  her  body, 
lawfully  to  be  begotten,  living  at  the  time  of 
her  decease,  I  give  and  devise  the  said  messu- 
age, &c.  unto  and  to  the  use  of  the  heirs  and 
assigns  of  the  said  S.  R,  for  ever."  Wlut 
estate  does  the  said  S,  R.  take  in  the  premises 
(which  are  freehold)  under  the  above  devise  f 
Does  the  heir  at  law  of  5.  A  take  any,  and  what 
estate  therein  ? 

0.  R.  F. 


TRUSTEE. — RECEIPT  STAMP. 

The  Bank  of  England  and  £.  I.  Company 
each  contract  with  government  for  receipt 
stamps,  and  pay  the  dividends  half-yearly  on 
plain  warrants,  taking  receipts  in  their  books, 
«c.  Are  trustees  and  guardians  entitled  to 
pay  over  such  dividends,  when  received,  with- 
out a  memorandum  or  receipt  on  a  stamp,  ad 
valorem,  or  will  an  acknowledgment  by  way  of 
letter  answer  the  purpose  as  weU,  the  duty 
having  once  been  paid  on  the  same  sum? 

A  Trustee. 

AD    VALOREM  AND   DEED   STAMP. 

2900/.  in  money  and  some  leasehold  estates 
are  assigned  to  trustees  under  a  marriage  set- 
tlement. The  ad  valorem  duty  payable  for  the 
2900/.  is  3/.  Is  there  an  additional  35$.  deed 
stamp  necessary  in  respect  of  the  leaseholds  ^ 
Or  does  the  3/.  stamp  embrace  the  whole  ? 

J.W. 


THE  EDITOR'S  LETTER  BOX. 


H.; 


The  letters  of  S.  W.  S. ;  Homo ;  T.  B. 
and  Lex,  jun.,  are  under  consideration. 

The  suggestion  regarding  the  Quarterly  Di- 
gest, shall  be  attended  to. 

A  correspondent  informs  us,  that  in  our  re- 
port of  the  rule  *•  Finley  v.  RaUett,"  in  the 
Exchequer,  as  to  the  attachment  being  set 
aside,  the  plaintiff  not  having  lost  a  trial,  on 
payment  of  costs,  was  quite  correct,  but  there 
were  no  fuf  ther  terms  imposed,  as  to  the  at* 
tttchment  remaining  as  a  security.  If  so,  there 
would  have  been  no  relief  to  the  sheriff. 

The  Queries  and  Answers  of  M.  N.  R. ;  G. 
R.  F. ;  T.  P. ;  J.  S. ;  I.  O. ;  Adviser;  E. ; 
Spes ;  and  A  Country  Subscriber,  have  been 
received. 

The  additional  names  of  Perpetual  Commis- 
sioners arrived  too  late  for  the  last  Supple- 
ment. 

The  further  communications  as  to  the  Legal 
Almanack  shall  receive  our  best  attention. 

Errata. — P.  273,  second  column,  line  10, 
for  third  read  three,  and  for  volume  read  t?o/. 
umes,  P.  276,  first  column,  line  43,  for  Jl- 
derson  read  Adolphus,  P.  276>  second  column, 
line  19,  for  pouitioni  read  positivi- 

Inns  of  Court. — ^We  understand  that  an  al- 
teration has  been  made  which  removes  the 
doubt  adverted  to  in  the  last  Number,  regard- 
ing the  new  regulations. 


BW  ii^0iil  efmv)»n. 
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«  Quod  magifl  ad  NOS 

Pertinet,  et  nescire  malam  est,  agitamus. 


HOMT. 


THE   PROaRESS    OF    CHURCH 
REFORM. 

Wb  have  always  oonaidered  Cliurdi  Re- 
form within  our  province  as  lawyere,  and 
from  the  earliest  commencement  of  this 
work,  have  endeavoured  to  prove  its  neces- 
sity and  further  its  progress ;  and  in  pur- 
snng  onr  inquiries  on  tins  subject,  have  in 
fact  gone  greater  lengths  than  some  of  our 
ttends  have  approved.  We  are  happy, 
however,  tiiat  the  principles  on  the  subject 
which  we  have  ever  enforced,  are  now  in  a 
twin  of  being  acted  on  by  all  parties  in  the 
state. 

Wc  shall  here  briefly  recapitulate  the 
aheratians  fer  -which  we  have  always  con- 
tended.' 

In  our  second  volume,  pp.  161,  162,  we 
find  that  we  said,  "  we  are  not  for  despoil- 
ing the  church  of  her  possessions,  but  we 
certainly  are  of  opinion  that  the  mode  of 
levying  and  distributing  her  revenues,  is 
ahnost  Ac  worst  tiiat  could  possibly  be  de- 
vised: that  it  is  alike  indefensible  in  theory 
as  in  practice ;  and  that  a  material  altera- 
tion in  these  respects  must  be  made." 
"That  the  legislature  may,  in  conform- 
ity to  the  original  institution  of  tithes  and 
approved  precedents,  proceed  to  the  re- 
modelling of  the  present  system."  And 
in  the   same   volume,   p.    243,   we    said. 


*  For  the  various  hills  which  have  been 
lately  brought  in  relatinf?  to  the  subject  of 
Church  Reform,  see  2  L-  0. 148—150,  169— 
171 ;  and  articles  on  the  progress  of  Church 
Reform,  2  L.  O.  241 ;  3  L.  0.  317 ;  4  L.  O. 
321;  6L.0.  5:5,294;  7  L.  O.  308,  529  j  8 
L.  0.  145. 

KO,  CCLIII. 


"  We  are  in  fact  well  satisfied  that  a 
greater  equalisation  of  the  property  of  the 
church  among  its  present  holders  is  abso- 
lutely necessary.  Let  the  strength  of  the 
church  not  consist  in  the  power,  wealth, 
and  influence  of  her  clergy,  but  in  the  ve- 
neration and  numbers  of  her  disciples.  This 
can  be  promoted  in  no  better  way  than  by 
remedying  the  present  oppressive  and  in- 
efficient mode  of  collecting  tithes,  and  by 
distributing  her  revenues  more  equally 
among  the  laborious  teachers  of  her  feuth. 
The  clergy  as  a  body  must  be  rendered 
more  respectable  ;  the  means  of  the  parish 
priest  must  be  increased :  it  is  here  that 
reform  la  necessary.*' 

In  our  third  volume,  p.  316,  in  allusion 
to  the  dreadful  tithe  massacres  which  had 
then  recently  taken  place  in  Ireland,  we 
said,  that  *'  the  system  is  to  blame  -,  and  we 
have  no  hesitation  in  saying,  that  unless  we 
are  prepared  to  remedy  it  in  time,  we  must 
expect  shortly  to  see  Kent  and  Sussex  in 
the  same  state  as  Carlow  or  Tipperary." 

In  our  fifth  volume,  p.  294,  we  stated 
our  approval  of  the  bill  introduced  by  the 
then  existing  Government  with  respect  to 
the  Church  in  Ireland,  observing  that  "  as 
in  nine  Irish  counties  liie  people  positively 
refused  to  pay  tithes,  and  that  when  goodJsi 
were  seized  in  default  of  payment,  they 
could  not  be  sold,  as  no  purchaser  could 
be  found  for  them,  it  must  be  admitted  that 
some  strong  and  effectual  remedy  was  ne- 
cessary." 

In  our  seventh  volume,  p.  308,  in  allu- 
sion to  the  progress  of  Church  Reform  in 
Ireland,  we  say,  "  A  series  of  acts  have 
been  passed  with  respect  to  that  country, 
which  put  an  end  to  some  of  the  formerly 
received  notions  with  respect  to  church" 
X 
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pK^perty.  By  the  2  &  3  W.  4,  c.  119,  a 
permanent  compoution  for  tithes  was  es- 
tablished in  Ireland ;  and  by  the  important 
act  3  &  4  W.  4,  0.  37,  the  most  extensive 
alterations  were  made.  Commissioners 
are  appointed  to  make  a  valuation  of  the 
livings  and  church  preferments;  the  re- 
venues of  bishopricks  are  to  be  reduced  and 
consolidated;  benefices  are  to  be  aug- 
mented; glebes  to  be  divided:  in  short, 
church  property  is  dealt  with  by  the 
state  as  completely  under  its  subjection. 
The  previous  measures  therefore,  although 
they  relate  only  to  Ireland,  are  of  the  ut- 
most importance  to  Church  Reform  ia 
England,  considering  that  the  property  of 
both  establishments  is  held  by  the  same 
tenure." 

We  have  been  at  the  pains  to  state  the 
ppinions  which  we  have  always  maintained 
on  this  subject,  because  we  beUeve  that  we 
hold  them  in  common  with  the  great  ma 
jority  of  our  professional  brethren  ;  and  are 
desirous  of  shewing,  that  as  lawyers  we 
have  be6n  the  steady  and  constant  friends 
of  a  Reform  in  the  Church,  firom  the  com- 
mencement of  our  labours. 

We  have  now  to  mention  the  important 
jBtep  which  has  been  made  in  the  enquiry 
into  this  subject  by  the  issuing  of  the  late 
Commission. 

The  King  has  directed  letters  patent  tok 
he  passed  under  the  Great  Seal,  appoini ' 
the  Archbishc^  of  Canterbury^  the 
Chancellor,  the  Archbishop  of 'York,  the 
^arl  of  Harrowby,  the  Bishop  of  London, 
the  Bishop  of  Lincolii,  the  Bishop  of  Glou- 
cester, Sir  Robert  Peel,  Mr.  Goulbum,  Mr. 
Wynne,  Mr.  Henry  Hobhouse,  and  Sir 
Herbert  Jenner,  Commissioners  "  for  con- 
sidering the  state  of  the  several  dioceses  in 
England  and  Wales,  with  reference  to  the 
amount  of  their  revenues,  to  the  more 
equal  distribution  of  episcopal  duties,  and 
to  the  prevention  of  the  necessity  of  attach- 
ing by  commendam  to  bishopricks  henefices 
with  cure  of  souls ;  also  for  considering  the 
state  of  the  several  cathedral  and  coVLegiBtt 
churches  within  the  same,  with  a  view  to 
the  suggestion  of  such  measures  as  may 
vender  tiiem  most  conducive  to  the  efficiency 
pf  the  established  church,  and  for  devising 
the  best  mode  of  providing  for  the  cure  of 
souls,  with  special  reference  to  the  resi- 
dence of  the  dexgy  qn  their  respective  be- 
nefices." 

Under  this  Commission  we  hope  to  ob- 
tain, whoever  may  be  in  power,  an  equali- 
tation  of  the  nvenues  and  duties  of  the 
bishops,'  and — what  trill  follow^the  aboli- 


tion of  the  practice  of  attaching  by  com- 
mendam benefices  to  bishopricks ;  an  alter- 
ation in  the  disposition  of  cathedral  pro- 
perty ;  and,  what  is  even  still  more  import- 
ant, the  residence  of  the  clergy  on  their 
benefices. 

We  shall  watch  with  great  interest  the 
further  progress  of  Church  Reform. 


DEVISE  SUBJECT  TO  A  CHARGE  FOR 
A  CHARITY. 


WHO  18  KNTITLXO  TO   SUCB  CHAKOI  ? 

As  to  this  question,  the  heir  at  law  being  tbe 
favourite  both  id  courts  of  law  and  of  equity, 
I  shall  first  lay  his  ease  down  for  those  who  un- 
dertake to  advocate  his  cause. 

First  then  stands  the  case  of  Arwdd  j. 
Chapman^  1  Ves.  108,  where  the  testator  gave 
a  copyhold  estate  to  Chapman,  he  causing  to 
be  paid  to  his  executors  the  sum  of  1000/.  and 
after  payment  of  debts  and  legacies,  the  re* 
sidue  of  all  his  estate,  freehold^  leasehold, 
copyhold,  plate,  rings,  stock,  &c.  to  the  gover- 
nors of  the  Foundling  Hospital.  On  a  hill 
filed  bv  the  executors  for  the  1000/.  Sir  7*. 
Sewell\iM  this  to  amount  to  a  charge -of  the 
estate  in  the  devisee's  hands,  and  a  trust  forth* 
heir  at  law ;  Sir  John  Leach  considered  himsdf 
boynd  by  this  case  in  The  j^iiorneg  Genend  v. 
Henchman,  2  S.  &  S.  498,  and  decided  agaiast 
~ie  deivisee  taking  the  benefit  of  the  charge. 

"us  case  was  the  same  as  the  last. 

Again,  in  Oravener  v.  Hailam,  Amb.  M9^ 
testator  gave  his  house  to  his  trustees  and  exe- 
cutors in  fee,  but  sul^ct  to  several  annual  pay- 
ments to  the  amount  of  10/.,  in  trust  along  witb 
his  other  property,  to  sell,  and  the  money  there- 
from, along  with  the  residue  of  his  perK>nal 
estate,  to  be  applied,  1st,  in  payment  of  debts  t 
2nd,  in  jpayment  of  certain  legacies  which  he 
thereby  oequeathed;  and  lastl]^,  the  residue  to 
be  divided  among  certain  parties ;  and  he  diea 
declared  the  trust  as  to  the  10/.  charge  in  favor 
of  certain  charities.  Lord  Camden  decided  in 
favour  of  the  heir,  remarking,  "  It  is  material 
that  the  residuary  legatees  are  not  so  of  the  land 
itself,  but  of  the  money  after  the  land  is  sold." 

These  are  the  cases  usually  quoted  under 
this  particular  head,  in  favour  of  the  heir  at 
law.  The  devisee  has  also  some  very  strong 
cases  in  his  favour.  First  then,  in  Jaeheun  v. 
HurUch,  Amb.  487,  testator  devised  to  S.  M. 
and  her  heirs,  certain  estates,  subject  to  and 
charged  with  the  payment  of  any  sum  not  ex- 
ceeding 10,000/.  to  such  persons  as  he  by  let- 
ter, &c.  to  be  left  with  her  should  i^ppoiat, 
not  doubting  her  honor  in  performiQg  his 
will ;  and  subsequently  by  letter  he  requested 
certain  sums  to  be  raised  bjr  mortgage  to  pay 
certain  legacies,  among  which  were  some  for 
charities  to  the  amount  of  6,000/.  Lord  Ne^ 
t^ngton :  "  The  estate  was  devised  to  8.  M^ 
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dMged  wiA  Mgrment  of  the  le^^acies;  and  as 
tlMy  cannot  take  place,  she  is  entitled  to  the 
estate  discharged  from  them.  This  (Ufifers 
from  die  case  m  a  derise  in  trust.  1  am  very 
eiear  that  the  void  legacies  sink  into  the  estate 
for  the  benefit  of  the  densee."  In  Duraur  y. 
Moiteun,  1  Ves.  320.  S.  C.  in  n.  1  8.  and  S. 
292,  testator  directs  his  real  estate  to  be  sold 
along  with  his  leaseholds,  monies,  securities, 
&c.  enumerating  them,  and  after  payment  of 
dl  debts  and  legacies,  to  place  out  the  residue 
of  his  estate  in  trust  for  certun  parties;  he 
then  enumerates  the  legacies,  among  which 
was  one  of  1,200/.  for  a  chari^ ;  Lord  Hord" 
wrieke  considered  this  legacy  sunk  in  favour  of 
the  partv  taking  the  residue.  Two  cases  are 
r^ortea  in  favour  of  the  devisee,  of  land  sub-i 
jeot  to  a  charge,  in  1  B«  Cfi,  61 ,  and  n.,  before 
Lord  Aiplejf,  Barringion  v.  Hertfwrd^  and 
Wright  V.  Row;  the  report  being  however  very 
alight,  I  shall  not  notice  them  further.  The 
next  case  is  that  of  Baker  v.  Hall,  \  2  Ves.  497, 
before  Sir  W,  GranU  There  testator  gave 
an  annuity  of  35/.  a  year  to  the  clergyman 
of  the  parish,  for  the  benefit  of  certain  parish 
bop.  (admitted  to  be  void  as  a  charitable  use)  to 
be  issuing  out  of  his  mansion-house;  and  subject 
thereto,  he  gave  his  mansion  to  trustees  in  trust 
lor  one  for  life,  remainder  over,  and  ^ave  the 
residue  of  his  estates  real  and  personal  to  the 
aame  trustees  in  trust  for  other  parties.  The 
iHiestion  was,  whether  the  annuity  given  to  the 
•  <maritjr  went  to  the  residua)7  devisees,  or  to  the 
specific  devisees.  Sir  fF.  Grant  decided  that 
'k  should  sink  for  the  benefit  of  the  specific 
devisees,  as  part  of  the  produce  of  the  pre- 
mises devilled  to  them. 

The  next  case  is  that  of  Poor  v.  MiaU^  6 
Mi^.32;  and  there  testator  gave  certain  lease- 
hSm  to  a  party  on  condition  of  his  ass^^n- 
ing  a  part  to  a  charitv.  Sir  John  Leach  s 
"  This  is  an  absolute  gift  upon  an  illegal  con- 
ation to  assign  part,  and  the  same  as  to  pay  a 
anm  of  money  to  a  charity ;  in  each  case  it 
if  dear  the  legatee  would  have  retained 
die  whole  leasehold  property  without  pay- 
ment of  the  sum  of  money,  and  therefore 
be  most  return  the  whole  without  the 
ftfs^nmtot  of  a  part.  There  is  yet  one  more 
deeidion  of  Sir  John  fjeach\  in  1831,  not  yet 
reported  by  name,  Ra^  v.  Jackson,  in  which  he 
decided  in  favour  of  the  devisee  taking  the 
estate  subjected  to  the  charge.  These  are 
the  cases  usually  cited  in  favour  of  the 
devisee;  and  I  shall  now  proceed  to  notice 
aome  observations  that  have  been  nuuk  upon 
the  doctrine  and  cases 

Ist,  then,  with  respect  to  the  case  of  Jackson 
▼.  H^irUfck :  it  is  said  that  Lord  Nt/rihington 
decided  the  point  hastily,  and  that  in  fact  he  ha^l 
Ibri^otten  it  until  reminded  by  counsel,  and 
that  he  then  gave  his  judgment  as  above.  It 
may  however  be  observed,  that  this  point  was 
oae  of  four  points  (being  the  fourth)  discussed  in 
that  cue,  and  that  after  the  argument  Lord 
N^rihingion  expressed  himself  of  opinion 
with  the  plaintiff's  counsel,  on  the  I  st,  2nd.  and 
4th  points,  but  declared  his  intention  of  con- 
'  'aring  further  the  drd  point ;  and  at  a  future 


day,  in  speaking  of  diis  point,  he  did  nota^^ 
notice  the  4th  point  until  called  upon,  but  having 
previously  expressed  an  opinion  on  it,  there  was 
no  occasion  to  repeat  it.  That  the  case  is  not  ill  de- 
cided, appears  clearly  from  the  opinions  of  bodi 
Lord  Reaesdaie  and  Lord  ^/dlon,  intheSrd  vol. 
of  Dow^s  Reports  inParliament,where,inp.208 
Lord  RedesdaU,  after  stating  the  case  as  above, 
states  as  to  the  execution  of  the  power  in  favour 
of  the  charitv:  "This  was  void,  and  Lord 
Nortkington  decided  that  the  money  went  for 
the  benefit  of  the  deviece :  but  there  die  whole 
inieresi  had  been  previously  given  to  the  de- 
visee." He  then  goes  on  to  shew  the  dis- 
tinction between  that  case  and  Grosvenor  v. 
HaUam,  in  which  the  charge  was  severed  from 
jthe  devisee  and  therefore  went  to  the  heir :  and 
again  p.  214,  we  find  the  following  words  of 
hoitA  kldon  on  the  case  of  Jackson  v.ffurlock: 
*'  It  was  argued  there  that  the  heir  at  law  ought 
to  have  this  sum,  as  the  estate  was  given  to  the 
devisee,  subject  to  the  payment :  but  the  Court 
said,  and  r^htly  said,  '  No' !  The  testator 
gave  the  devisee  the  whole  interest  in  the  land, 
reserving  onlv  a  power  of  appointment,  and  if 
he  abstunea  from  appointing,  or  made  an 
appointment  which  was  void,  he  did  not 
diminish  the  whole  interest  which  was  given  to 
the  devbee,  and  the  heir  was  altogether  dis- 
inherited. That  points  to  the  very  distinction 
noticed  by  Lord(7ei/itf/(fii,in  Grosvenvr  v.  Hallam, 
where  the  estate  was  given  to  the  devisee,  sub- 
iect  to  certain  rent  charges  which  he  created 
by  his  will,  severing  the  rent  charge  from  the 
devise,  and  thereby  manifesting  an  intention 
that  it  should  not  go  to  the  devisee  ;  and  the 
uses  being  void,  the  rent  charges  went  to  the 
Mr  at  bnv.  That  was  Lord  Nor{hingion*s 
<tedsioni  and  the  decision  in  Barringion  v. 
^^r^tffdf  proceeded  on  die  same  principle.*' 
These  opmions,  given  in  the  House  of  Lords, 
may,  I  think,  be  allowed  to  set  at  rest  the 
doubts  on  the  case  of  Jackson  v.  Harlock,  At 
regards  Bak^  v.  Hall,  it  is  to  be  observed 
that  no  counsel  appeared  for  the  heir  at  law ; 
but  in  opposition  to  that  it  may  be  said,  a 
learned  and  first-rate  judge,  (Sir  fV.  Grant) 
presided,  and  would  no  doubt  have  ordered  a 
further  argument  in  presence  of  the  heir  if  he 
had  entertained  any  aoubts.  The  case  of  llha 
AUornev  General  v.'  Henchman  is  decidedly 
opposed  to  the  two  later  cases.  Poor  v.  Miall 
and  Raif  v.  Jackson ;  and  these  cases  were  aU 
decided  by  Sir  John  Leach  ^ 

I  shall  conclude  my  remarks  on  this  subject 
with  some  few  remarks  made  by  Lords  Eldon 
hjkd  Redesdale  in  the  case  of  Tregouwell  v, 
Sydenham,  3  Dow.  194,  from  which  some  test 
may  possibly  appear,  whereby  these  opposite 
cases  may  in  some  degree  be  reconciled.  Lord 
Hedesdate,  p.  206,  **  I  take  it  to  be  perfectly 
clear,  that  where  what' is  devised  by  will  would 
otherwise  descend  to  the  heir,  if  not  given  to 
some  devisee,  goes  to  the  heir  at  law ;  and  that 
what  it  is  impossible  for  the  devisee  to  take 
belongs  to  the  heir ;  and  the  ouestion  alwavs 
is,  where  a  purpose  pointed  out  by  tne 
testator  foils,  whedier  the  interest  is  eapresslp, 
or  by  necessary  implication,  given  to  soma 
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devisee ;  if  bi)t,  the  beSr  miilt  take."  Again, 
p.  208 ;  hel^the  interest  in  the  term  wad  severed 
from  the  devise,  the  devisee  not  being"  to  take 
till  after  the  20,000/.  was  raised,  and  therefore 
it  mnst  go  to  the  heir  till  then.  That  is  con- 
fbt'mai)le  to  the  decisions  in  the  other  cades, 
where  the  Courts  have  constantly  held,  that 
when  a  disposition  cannot  take  effect,  and  ttiere 
are  neither  express  words  nor  necessary  impli- 
cation to  show  the  testator's  intention  that  the 
Interest  should  pfo  to  a  devisee,  there  tiie  heir 
must  take."  Lord  Eldon,  p.  209.  "Where 
land,  or  interest  in  land,  such  as  woold  descend 
to  the  heir  at  law,  is  undisputed  by  the  will,  the 
heir  at  law  shall  have  the  benefit  of  all  that  is 
'undisposed  of:  and  if  the  testator  has  disposed 
of  the  legal  interest,  but  not  the  beneficial,  then 
the  heir  at  law  shall  take  by  a  resnltitig  trust 
all  the  beneficial  interest  which  is  so  undisposed 
of.  \  do  not  say  this  is  universally  true,  be- 
cause particular  circumstances  in  certain  cases 
may  make  a  distinction ;  but  that  is  the  general 
nile,  and  it  amounts  to  this :  that  pro  (anio  the 
heir  is  not  disinherited.  It  follows  then,  that 
when  a  devise  fuls  the  interest  goes  to  the  heir 
at  law,  unless  there  appears  in  the  will  express 
feords  or  necessary  implication  to  the  contrary.*' 
And  asfain,  p.  210 :  "  the  general  principle  is, that 
an  heir  can. only  be  disinherited  by  express 
words  or  necessary  implication ;  and  if  there 
is  a  doubt  whether  it  is  intended  for  the  devisee 
or  heir ;  or  in  case  what  is  given  by  the  will  to 
another  should  not  have  effect,  then  it  goes  to 
the  heir.  But  if  a  gift  over  is  clearly  expressed, 
or  necessarily  implied,  then  it  goes  as  the  tes- 
tator intended  it  should  go.  As  for  instance, 
land  is  devised  to  A,  charged  with  a  legacy  to" 
B.  provided  B.  attain  the  age  of  2 1 .  There  the- 
devise  is  absolute  as  to  A.  unless  B.  attains  2\ ; 
if  be  does,  then  he  is  to  have  the  legacy  :  but 
his  attaining  21  is  a  condition  upon  which 
alone  he  is  to  have  it ;  and  if  he  does  not  attain 
that  age,  then  the  will  is  to  be  read  as  if  no  such 
legacy  had  been  given,  and  the  heir  at 
law  (foes  not  come  in  because  the  whofe  is 
absolutely  given  to  the  devisee;  but  a  gift 
which  fails  must  be  clearly  intended,  upon 
the  failure  of  the  condition,  to  bo  for  the 
benefit  of  the  devisee,  otherwise  he  (rannot  take 
advantage  of  that  failure,  as  he,  being  devisee, 
can  only  take  what  is  given  him  by  the  will." 
And  again,  p.213:  ''as  to  the  charity  cases,  where 
the  gifts  rendered  void  by  the  statute  did  not 
go  to  the  heir,  they  all  seem  to  have  been  de- 
cided upon  one  or  another  of  these  jgrounds  ; 
that  the  heir  at  law  was  completely  disinherited, 
or  that  his  claim  was  barred  under  an  intention 
of  the  testator's,  express  or  clearly  implied. 
The  case  of  Jackson  v.  Hurloek  appears  to 
nave  been  decided  on  the  first  of  these  prin- 
ciples." 

With  these  remarks,  I  shall  leave  the  parties 
who  feel  inclined  to  discuss  the  matter,  their 
choice  of  sides. 

T.  O.  B. 
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When  a  child  at  school  for  whom  fn^rmeat 
had  been  made  quarterly,  waa  seht  home  dn 
account  of  illness  four  days  after  the  com- 
tnencement  of  a  quarter,  did  ndt  teturn,  it 
was  held  that  the  master  was  entitled  to  a 
whole  quarter's  schooling,  although  there  win 
no  express  contract  for  a  qaarter'a  notiee  «ra 
quarter's- pay;  and  although  tSie  school  was'a 
day  school,  in  which  the  child  was  the  oriy 
boarder.  CvUins  v.  Price,  5  Bing.  132.  If  a 
schoolmaster,  seeks  to  recover  beyond  the  ac* 
lual  period  of  achooling,  on  tte  gromid  §f 
removal  without  notice,  the  idefiti^al  copy  af 
the  prospectus  delivered  to  the  defendant 
must  be  produced  stamped.  fTUltams  v. 
Hmghton^  2  Stark.  ^'1,  A  very  late  case  oa 
this  subject  has  been  reported^  which  is  of  some 
interest. 

Trespass  for  assault  and  false  imprison- 
ment. Plea,  the  general  issue.  At  the  trial 
at  the  Middlesex  sittings  in  Easter  term, 
before  Gurney,  B.,  the  following  appeared  tb 
be  the  facts  of  the  case : — ^The  plaintiff,  who 
sued  by  his  next  friend,  was  an  infant  ahout 
ten  years  old.  He  was  placed  by  his  mother, 
who  was  a  widow,  at  a  school  kept  by  the  de- 
fendant at  Stockwell.  The  terms  of  the 
defendant's  school  were  20  guineas  a  year,  pay- 
able quarterly.  The  first  quarter,  which  be- 
came  due  on  the  29th  September,  1833,  was 
duly  paid.  ,Ou  the  24th  December  in  the 
same  year,  the  plaintiff's  mother  went  to  the 
school  and  asked  the  defendant  to  permit  the 
plaintiff  to  go  home  with  her  for  a  ffeiv  days. 
The  defendant  refused,  and  would  not  permit 
the  mother  to  see  her  son,  and  told  the  mother 
that  he  would  not  allow  him  to  go  home,  unless 
the  quarter  ending  on  the  25th  December  was 
paid.  The  mother  remonstrated,  and  swdshc 
would  pay  the  quarter's  schooling  in  a  short 
time,  but  it  was  not  due  until  the  next  day. 
A  few  days  afterwards,  the  mother  went  agwn 
to  the  defendant  at  his  school,  and  demanded 
from  him  to  see  her  son,  and  be  allowed  to 
takeTiim  home  with  her.  The  defendant 
refused.  On  the  3)stof  December,  the  mo- 
ther went  again  with  a  friend,  and  made  the 
same  demand,  but  the  defendant  refused  to 
let  her  see  the  plaintiff,  or  to  allow  her  to  take 
him  home,  and  then  he  claimed  another  quar- 
ter's schooling,  as  a  few  days  of  the  quarter 
after  the  25th  of  December  had  then  elapsctb 
and  he  insisted  on  keeping  the  plaintiflf  untu 
that  amount  also  should  be  paid,  A  formal 
demand  was  afterwards  made,  and  on  a  wnf 
of  habeas  corpus  being  sued  out,  the  plaintin 
was  sent  home,  seventeen  davs  having  elapsed 
after  the  first  demand  bv  his  mother.  ^^ 
proof  was  given  thai  the  plaintiff  knew  of  tw 
<lenial  to  his  mother,  nor  was  there  anv  evi- 
dence of  any  actual  restraint  upon  him-  y^^^ 
these  facts  the  learned  Baron  was  of  opinion, 
that  there  was  no  evidence  of  an  iinprisonment 
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jta  irv  to  tfie  j«7»  tad  he  toiwutteil  tW  filaiih 
idffl  On  %  BotMHi  for  »  new  triel,  BoUand^  B. 
■aid,  this  was  aa  action  of  trt smms  for  assault 
■and  feke  inpriaenment,  hrouffht  bv  an  infant 
hy  hia  iieaa  iriend.  The  facts  of  the  case 
veK  these :  the  plaintiff  hed  beeq  placed  hy 
M&  mother  at  the  school  kept  by  the  defendant, 
end  it  appeared  that  she  had  applied  tq  take 
him  awi^.  The  schoolmaster  very  improperly 
refused  to  give  him  up  to  his  mother,  unless 
ahe  paid  an  amount  which  he  claimed  to  he 
^ue.  The  ^nestion  ia»  whether  U  appears 
vpon  the  judge's  notes  that  there  was  any 
evidence  of  a  trespasi  to  go  to  the  jury  i  I 
am  of  (^Mnion  that  there  was  not»  and,  conse- 
quently, that  this  rule  must  he  discharged.  It 
^aa  been  argued  on  the  part  of  the  plaintiff, ; 
diatthe  miaconduet  of  thp  defendant  amounted 
ie  a  &l8c  imprisonment.  I  cannot  find  any 
Ihiag  upon  the  note^  of  the  learned  Judge 
whidi  shews  that  the  plaintiff  was  at  all  cogni- 
zant of  any  restraint.  There  are  many  eases 
iriiich  shew  that  it  is  not  at  all  neceaaary^  to 
constitute  an  imprisonment,  that  the  hand 
should  be  kid  upon  the  person ;  but  in  no 
ease  has  any  conduct  been  neld  to  amount  to 
an  imprisonment,  in  the  absence  of.  the  party 
supposed  to  be  imprisoned.  An  officer  may 
make  an  arrest  without  laying  hia  hand  on  the 
party  arrested ;  but  in  the  present  case,  as  far 
as  we  know,  the  1)oy  may  have  been  willing  to 
stay;  he  does  not  appear  to  have  been  cogni- 
sant of  any  restraint,  and  there  was  no  evi- 
dence of  any  act  whatsoever  done  by  the 
defendfmt  ia  his  presence.  I  think  that  wc; 
xannqt  construe  the  refusal  to  the  mother  in 
the  boy's  absence  and  without  bis  being  cojj^- 
nizaat  of  any  restraint,  to  be  an  imprisonment 
-t^  hifB  ii^iunst  his  will  j  and,  therefore,  I  am 
4>f  ofMaion  that  the  rule  must  be  discharged. 

The  Lord  Chief  Baron  and  other  Barons 
concurred. 

fferritf^r  y.  Bifj^h,  1  C.  M.  and  R.  377. 


DEFENCE  OP  COUNTRY  COMMIS- 
SIONERS IN  BANKRUPTCY. 


To  the  Editor  of  the  Legnl  (Hierver. 
Sir, 

In  Nuatber  245  of  the  Legal  Observer,  page 
195,  under  pretence  of  impugning  the  system 
of  Uie  recent  arrangenAeQt  of  (*ountry  Com- 
'inissioners  !n  Bankruptcy,  so  direct  a  charge 
w  attempted  to  be  made  against  a  particular 
List,  of  which  the  writer  of  this  has  the  honour 
to  be  one,  that  I  consider  it  due  to  the  public 
and  those- associated  with  me,  as  well  as  to 
my  own  character,  to  take  some  notice.of  it. 

AAer  stating,  that  "  a  solicitor  at  Hudders- 
iald  iaaued  a  §at  agaiost  a  trader  at  Penistone, 
&c."  and  "that  the  fiat  was  of  necessity  directed 
to  the  Sheffield  Commibsioners,"  vour  corres- 
pondent says,  "  the  solicitor  haa  to  send  a 
clerk  near  thirty  miles,  at  a  loss  of  two  days  in 
time,  beside  travelling  expences,  to  arrange 
the  4)pening  of  the  fiat  which  the  Conunissi- 
OBcn  ized  al  Penistone." 


Th«  fact  is,  pp  clerk  was  sent  ^  lingle  mib 
even,  but  conveyance  uf  letters  by  post  was 
resorted  to.  The  solicitor  had  much  difficulty 
in  getting  at  his  facts  as  to  necessary  evidence. 
The  fiat  was  opened  near  Penistone,  which 
pl^ce  waa  fixed  by  the  solicitor  himself  as  being 
the  residence  of  the  bankrupt  and  witnesses ; 
and  on  the  parties  arriving  at  Penistone  they 
certainly  had  five  ipilcs  further  to  travel,  but 
not  within  six  A^iles  of  Sheffield,  as  asserted  by 
the  writer  of  your  extract,  Itui  twice  ihai  dU^ 
^HHv^.  The  next  chargi^  against  us  is,  a  waste 
of  time  ^nd  of  the  funds  pf  the  estate  by  spend- 
ing **  two  days  over  what  might  have,  beeil 
doqe  iu  h^f  an  hour  at  Huddersfield/'  We 
|;^egan  the  business  about  half- past  twelve  atf 
^ppn,  had  lung  ruv  voce  examinstions  of  wit- 
nesses, particularly  ai  to  the  act  of  bankruptcy, 
whep  alter  trying  one  witness  till  past  ten  at 
night,  \Ye  found  unless  he  could  be  compelled 
to  give  evidence  of  the  existence  pf  a  deed,  thb 
fiat  could  not  be  established.  }^U  detention 
under  the  fear  of  commitment,  and  our  remain- 
ipg  up  all  night,  produped  this  deed  by  two 
the  following  morqing;  a  messenger  being 
sent  for,  find  discovering  that  which  the  wit  peas 
set  out  by  attempting  tp  iwear  was  burnt. 

The  next  ^*harge  is,  the  fixing  all  sub^quent 
meetings  ^t  ^^heffield,  and  thus  causing  extra 
expence  to  the  estate  of  near  100/.  By  reason 
of  our  meeting  near  Penistone,  I  had  to  travel 
fifty  miles;  ^\  which  1  did  not  complain,  though 
Qarnsley,  the  place  first  fixed  on,  is  only  four- 
teen miles  from  my  residence. 

Your  correspondent  knows  as  well  as  I  do, 
that  creditors  in  the  country 'generally  content 
themselves  with  sending  afiidavits  by  some 
neighbour;  and  it  rarely  happens  that  maqgr 
attend  the  meetings  even  when  they  reside 
neaf  the  place,  if  at  such  a  distance  that  their 
affidavit  will  be  received.  Now  as  to  the  grave 
charge  of  expence. — Under  the  old  system, 
where  only  one  Quorum  CommiMioner  was 
called  in  (and  to  accomplish  that  the  country 
solicitor  frequently  named  in  his  fiat  a  barrister 
residing  ninety  miles  from  the  place  where  the 
fiat  was  to  be  opened)  the  taxed  bill  varied 
from  eighty  to  one  hundred  pounds,  up  to  the 
choice  of  assignees.  I  know  very  uttle  of 
other  lists ;  but  in  the  one  attacked  in  your 
number  I  can  tcU  you  that  in  ordinary  case^, 
with  two  Quorum  Commissioners,  the  amount 
of  the  taxed  bill  varies  from  fifty  to  seventy 
pounds,  which  latter  sum  with  all  this  extra 
expence  of  journics  (which  five  pounds  or 
thereabouts  covered),  adjournments^  and  ex- 
pences  of  clerks  from  Huddersfield  to  Ppni- 
atone  and  Huddersfield  to  Sheffield,  was,  }. 
believe,  the  amount  of  the  taxed  bill  in  the  cas^ 
quoted  by  your  co-respondent  and  alluded  tp 
m  these  sarcastic  and  hacknicd  terms :  "  I3  not 
this  cheap  law  and  justice  at  a  man's  door  with 
a  vengeance ! !" 

So  much  for  this  case.  Let  us  now  ask  if 
any  advantage  reallv  be  derived  from  this  new 
system  or  not  ?  The  fact  of  reduced  expend- 
iture speaks  for  itself.  Another  a'n^ument  in 
favour  of  it  is  the  independence  01  the  Coni- 
missioDcr^,  and  that  by  having  the  same  bod/ 
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of  men  you  liave  a  chance  of  more  naiform 
practice  and  decirion. 

When  the  solicitor  appointed  hia  own  Com- 
miwionersy  it  frequently  happened  that  after 
the  final  examination  of  the  bankrupt  no  more 
was  heard  of  the  proceedings,  because  the 
bankrupt  having  obtained  his  certificate,  the 
solicitor  had  no  further  inducement  to  call  the 
creditors  together ;  and  within  my  knowledge 
are  cases  where  funds  have  remained  years  un- 
disposed of,  because  the  Commissioners  not 
liking  to  interfere  with  their  then  patron  the 
solicitor,  neglect  to  compel  the  diviuon  of  those 
funds. 

Then  as  to  the  opening  of  fiats  at  a  distance 
from  the  body  of  creditors.  No  general  rule 
will  meet  all  cases.  Therefore,  where  it  ap<r 
pears  a  certain  portion  of  creditors  reside  at  a 
place  distant  from  the  abode  of  the  bankrupt, 
the  fiat  is  now  ordered  to  be  directed  to  tne 
list  nearest  the  residence  of  such  creditors. 
No  system  can  boast  of  perfection ;  but  I  must 
say,  that  although  the  old  one  was  more  lucra- 
tive to  the  profession  generally  (and  that  is 
really  why  ul  this  fault  is  found  with  it  by 
your  correspondent),  creditors  in  general 
throughout  the  country  see  that,  by  the  inde- 
pendence of  the  Commissioners,  their  real 
mterests  are  not  injured,  but  very  decidedly 
and  essentially  promoted. 

As  you  have  aUowed  your  publication  to  be- 
come the  vehicle  of  attack,  I  trust  you  will 
permit  it  to  be  the  instrument  of  defence  to 
the  Sheffield  List  of  Commissioners. 
I  am.  Sir, 
Your  obedient  Servant, 

A  C0MMI8810NSR. « 
Sk^Jield,  Fe&marp  2, 1835. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XCIL 

THE  SIX  CLBRKB'  OFFICE. 

To  the  Editor  of  the  Legml  Observer* 

Sir, 

As  a  member  of  the  profession  to  which 
'your  correspondent  *' Sufferer '^  belongs,  al- 
though moving  in  a  lower  sphere,  I  feel  that 
in  justice  to  the  parties  accused  (t.  e,  the  a^ent 
or  writing  clerk  of  the  clerk  in  court  to  whom 
he  alludes),  the  blame  should  be  cast  upon  the 
right  shoulders. 

I  may  premise  to  you,  that  I  am  neither 
directly  nor  indirectly  connected  with  the  Six 
Clerks' Office;  that  I  Icnow  neither  party;  and 
that  I  desire  as  ardently  as  any  of  your  readers 
to  see  a  reformation  in  that  office :  but  in  this 
particular  case,  I  think  there  is  really  no  cause 
for  censure. 

'  On  your  correspondent's  own  shewing,  pub- 
lication was  to  pass  on  the  first  seal  be&re  the 
then  following  Michaelmas  term ;  and  not  until 
the  day  of  its  passing  does  he  take  any  step 
towards  enlarging;  and  what  was  still  more 
dngular,  his  clerk  in  court  was  not  apprised 


of  the  order  until  the  3d  of  November*  \ 
as  mi^ht  have  reasonably  been  expected,  the 
depositions  had  been  seen. 

It  looks,  1  confess,  very  much  like  preraapt 
tion  in  me  to  point  out  to  yo«  (who  are  st 
much  better  versed  in  these  matters  than  i 
am),  that  (f  the  defendant  was  entitled  to  his 
order  upon  an  es  parte  application,  it  could 
have  been  made  equally  well  by  petition  at  the 
Rolls,  a  few  days  earlier  than  the  31st  of  0& 
tober,  instead  of  wuting  undl  the  last  diw;  ia 
which  case  he  might  have  had  hia  order  dnMra 
up  and  served  before  publication  had  passed, 
But  if  for  some  cause,  beat  known  to  hnnseli 
he  determined  to  wait  undl  the  first  seal,  I 
think  every  solicitor,  and  every  derk  whs 
knows  any  thing  of  practiGe  it  aware,  that  it  is 
the  invariable  course,  where  time  is  an  object; 
immediately  to  inform  your  own  clerk  in  coui^ 
and  give  a  note  to  his  opponent's,  aoquauitiaf 
him  that  the  order  has  been  obtained,  and  is  ia 
course  of  being  drawn  up. 

I  therefore  submit  to  your  better  judgmeol; 
that  as  "  Sufferer  "  thought  proper  to  trard 
out  of  the  usual  coarse,  first,  bj  ddayugtt 
enlarge,  and  secondly,  by  not  giving  notice  ni 
the  order,  the  Uame  properly  attaches  to  biiN 
self;  and  that  in  this  case  the  Six  Clerks^ 
Office  must  be  exonerated.  H. 


COURT  FEES. 

Mr.  Editor, 
As  a  constant  subscriber  to  yov^  invahtbie 
work,  I  should  fed  particularlv  obliged  if  mJ 
of  Tour  readers  can  answer  the  foliowiog  li>- 


hi  what  minute  proportions  Is  the  sani  of 
31.  ISf.,  which  is  demanded  and  taken  for 
Court  fees  in  the  Court  of  Exchequer,  upon  tke 
trial  of  a  cause,  divided  and  to  whom  such  pro- 
portions are  paid ;  and  how  they  have  been  ssn*- 
tinned  by  each  Judge  for  so  long  a  period? 

A  client  of  mine  having  paid  these  ^«*** 
three  actions,  upon  which  defendants  hive 
gone  to  gaol,  it  has  occurred  to  him  to  present 
a  petition  to  both  Houses  of  Parliament,  to  10- 

2uire  into  the  matter;  but  wishes  mqch  for 
[le  information  above  asked. 

Lex,  jvv. 


DOUBTS  ON  THE  NEW  STATUTES. 

EXOHANGB   OF  COMMON  FIELD  ItANDl- 

Sir,  , 

In  accordance  with  the  intention  cxprcsseo 
a  few  weeks  ago.  I  venture  to  trouble  y»«]^ 
some  additional  comments  on  the  >*<*"*.*2 
for  facilitating  the  exchange  of  common  fi«« 
lands.  ^j 

The  first  section  empowers  all  persons  «- 
titied  in  fee  simple,  and  for  any  «««*«??  , 
bdng  less  than  an  estate  for  years,  0//^ 
100  years  shall  be  then  unexpired,  and  for  U» 
guardians,  &c.  of  such  persons,  being  laW" 
It  under  any  other  disabiUty,  widi  wch  cob- 
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Ant  as  diiereilittfter  mentioned,  to  make  ex- 
cfaaDM  of  tkdr  comobon  Add  land ;  arid  tbe 
fonrta  Motion  enacts,  that  whenever  an  ex- 
cfaaagre  shall  be  made  by  any  person  having  a 
less  estate  than  a  fee  simj^e  (which  of  course 
includes  a  tenant  in  tail  in  possession),  or  by 
any  person  under  any  disability  (who  of  course 
may  be  a  tenant  in  tee)  the  consent  of  *'  the 
pereon  ie  trhom  the  next  immediate  veeted  eeiate 
^/reekM  im  remmnder  or  reversien  shall  have 
been  limited/'  shall  be  obtained. 

Now  I  should  like  to  hear  some  reason  why 
n  tenftot  in  tail  in  possession,  tui  Juris,  should 
be  oblkred  to  obtun  the  consent  of  the  person 
entitleain  remainder  or  reversion,  seeing  that 
he  can  at  any  dme  bar  the  remainder,  and  by 
making  himsetf  tenant  in  fee  simple,  relieve 
himself  from  the  obligation  of  obtumng  the 
consent  of  any  one.  And  I  shoold  like  to  know 
who  18  to  consent  in  the  case  of  a  tenant  in  fee, 
not  *uijMr%$P  or,  in  other  words,  who  is  the»< 
penon  entitled  to  the  next  vested  estate  of 
neehold  in  remainder  after  an  estate  in  fee 
simple,  the  consent  of  whom  this  act  declares 
dmU  be  obtained  ? 

Aad  if  the  legislater  who  owns  the  paternity 
of  thsB  measure,  thought  it  proper  to  protect. 
Iff  requiring  their  actual  consent,  the  interests 
<n  penons  entitied  in  remainder  alter  an  estate 
tail  in  possession,  which  interests  the  tenant  in 
tail  may  at  any  time  destroy,  why  did  he  not 
in  like  manner  protect  the  interests  of  the  lord 
of  the  manor,  in  the  case  of  copyholds,  and 
of  the  tenant  where  the  land  is  in  lease;  for 
unless  the  banister  or  judge  should  interfere, 
there  is  nothing  to  prevent  ten  acres  of  Isdid,; 
held  of  a  manor,  or  let  to  farm,  from  beiiMr' 
given  in  exchange  for  one  acre  of  other  iaad^ 
which  from  its  peeuUai:  circumstances,  may  h€ 
of  equal  value  to  the  exchangers,  though  not 
«f  one  tenth  of  the  value  to  the  lord  or  the 
tenant.  It  is  true,  the  lord  and  the  tenant  may 
appeal  to  the  barrister,  and  from  him  to  the 
judge ;  but  they  majjr  not  be  aware  of  the  pro- 
posed exchange  uutdtoo  late  ;  and  there  seems 
to  be  no  reason  why  they  should  be  less  favored 
than  many  of  those  whose  consent  is  made 
necessary. 

Then  the  a^  requires,  or  declares  sufficient, 
the  consent  of  the  remainder-man,  although  he 
maf  have  actuallv  disposed  of  the  remainder. 
So  that,  if  landii  be  limited  to  A,  for  life,  re- 
mainder to  B,  in  fee,  and  B,  sells  all  his  inte- 
rest to  C,  and  afterwards  A,  and  B.  agree  to 
make  an  exchanjfe  of  the  settled  lands  for 
other  lands  of  which  B,  is  the  owner,  the  con- 
sent of  B.  in  respect  of  the  settled  lands,  in 
which  he  has  no  longer  any  interest,  will  be 
sufficient,  and  C,'%  consent  is  unnecessary;  and 
dius  B,  is  constituted  the  protector  of  €*%  in* 
terest,  to  which  his  own  is  directly  opposed. 

I  have  also  to  notice  the  little  attention  paid 
throughout  the  act  to  correctness  and  clear* 
ness  of  expression,  originating  perhi^  in  a  de- 
sire for  conciseness,  to  whidi  perspicuity  has 
been  deemed  a  secondary  consideration.  The 
most  remarkable  instance  of  this  occurs  in 
the  use  made  of  the  term  "  disability,"  whieh 
is  used  sometiffies  to  designate  parsons  not 


itti  jurii,  without  reference  to  their  estate; 
sometimes  to  designate  persons  having  a  lees 
estate  than  a .  fee-simple,  whether  suijitris  or 
not,  although  such  persons  cannot  be  properly 
said  to  be  under  any  disability,  the  disabili^ 
bdng  by  the  act  removed  ;  and  sometimes  it 
is  meaut  to  comprehend  persons  not  suijuris, 
whatever  may  be  their  estate,  together  with 
persons  suijurh,  but  having  a  less  estate  than 
a  fee-simple ;  and  we  are  left  to  determine  its 
import  in  each  particular  instance  without  any 
explanation,  and  not  unfrequently  unaided  by 
the  context.  In  sections  1,  2,  and  4,  it  means 
personal  disability.  In  section  12  we  cannot 
clearly  discover  whether  it  means  both  personal 
disability  and  disability  in  point  of  estate,  or 
only  the  latter ;  the  object  of  the  provision  in 
which  it  occurs  being  apparently  only  to  afford 
the  means  of  ascertaimng,  in  the  case  of  an 
exchange  of  settled  prop^ty,  that  the  parties 
making  and  consenting  to  the  exchange  have 
the  requisite  estates :  the  reasonable  construo- 
tion  is,  that  it  means  disability  in  point  of  es- 
tate ;  but  surely  an  act  of  parliament  ought  not 
to  be  so  expressed  as  to  oblige  us  to  hunt  out 
its  meaning,  as  if  it  were  a  will  drawn  by  f  ome 
village  schoolmaster.  In  ss.  17  and  18,  if  we 
construe  it  with  reference  to  the  object  of  the 
provisions,  it  means  both  disabilities  in  point 
of  estate,  and  disabilities  of  the  person;  but 
the  immediate  context  cuts  it  down  to  disa- 
bilities in  point  of  estate  alone. 

The  object  of  one  of  the  provisions  of  the 
12th  section  appears  to  be,  the  affording  means 
of  ascertaining  the  competency  of  the  parties 
making  and  consenting  to  the  exchange  in  the 
case  of  settled  property ;  and  for  this  purpose 
a  copy  of  the  limitations  contained  in  tne  deed 
or  will,  under  which  the  person  making  the 
exchange  is  intitled,  is  required ;  but  if  such 
be  the  object,  the  requisition  does  not  go  far 
enough,  for  it  does  not  invariably  happen  that 
the  instrument  creating  the  particular  estate 
contains  the  limitations  under  which -the  per- 
sons in  remainder  are  entitled. 

Sec.  19  declares  that  in  any  case  in  which 
there  is  a  difference  of  not  more  than  one  fifth 
in  the  value  of  the  lands  proposed  to  be  ex- 
changed, the  barrister  may  insert  a  provision 
for  the  payment  in  money  of  such  difference ; 
but  HO  eactionge  is  to  be  made  where  there  shall 
be  a  difference  of  miore  than  one*fifth.  What 
may  be  the  object  of  the  former  part  of  this 
section,  and  what  may  be  the  nature  of  the 
provision  which  may  be  inserted  by  the  barrio 
ter,  I  will  not  pretend  to  say ;  and  I  must.leave 
it  to  others  to  reconcile  the  latter  part  of  this 
section  with  the  exception  of  tenants  in  fee 
simple  from  the  operation  of  the  Sd  section ; 
while,  at  the  same  time,  I  be^  to  point  out  the 
roundabout  mode  of  declaring  that  in  every 
case  where  money  is  paid  for  equslity  of  ex- 
change, there  may  be  a  provision  for  its  pay* 
ment  inserted. 

The  language  of  the  21  st  section  is  so  very 
indefinite,  that  it  is  impossible  to  say  what  coats 
are  or  are  not  within  its  prorisions.  In  some 
cases  it  would  be  extremely  hard  upon  persons 
remotely  interested,  that  they  should,  not  he 
X  4 
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able  to  fecover  the  expenses  they  may  sustain 
in  opposing  an  exchanere ;  and  perhaps  a  iudf^e 
nay  think  himself  warranted,  Dy  a  liDeral  con- 
struction  of  the  act,  to  make  an  order  for  their 
re-payment ;  bat  that  is  very  doubtful  t  and  if 
he  should,  it  will  form  no  excuse  for  omitting 
a  clear  direction  to  that  effect. 

By  way  of  conclusion,  we  are  favoured  with 
a  form  of  the  deed  of  exchange,  in  which  form 
all  exchanges  are  to  be  made,  with  such  alter- 
ations only  as  the  circumstances  of  the  case 
may  require.  When  a  form  is  prescribed  for 
ffeneral  adoption,  care  should  be  taken  to  make 
Its  language  correct ;  but  here  we  have  to  no- 
tice the  same  carelessness  as  in  the  other  parts 
of  the  act.  By  this  form  of  exchange,  the 
lands  given  are  to  be  comprised  in  one  sche- 
dule, and  the  lands  taken  in  another;  and  it  isl 
declared  that  the  lands  comprised  in  the  first 
schedule  are  thereby  conveyed  to  the  intent 


that  the  same  mav  be  or  become  subject  to  the^  pose  inserted  in  this  section.    Let  us  suppoae 


same  "  uses,  trusts,  powers,  conditions,  limi- 
tations, restrictions,  charges,  and  incumbrances, 
as  the  lands  comprised  in  the  second  schedule 
no^  is  or  mnr^  be  subject  or  liable  to."  Now^ 
after  the  exchange,  the  lands  in  the  second 
schednle  will  he  subject  to  the  same  uses  as 
the  lands  in  the  first  schedule  were,  and  may 
be  disposed  of  and  charged  in  the  same  man- 
ner  as  the  lands  in  the  first  schedule  might 
have  been  ;  and  therefore  the  expression  *'  majf 
be  subject  or  liable  to*'  is  obviously  incorrect : 
it  should  have  been  "  might  or  would  have  been 
Subject  or  liable  to  if  tUs  exchange  had  not 
been  made.'' 

You  have  now,  Sir,  probably,  had  enough  of 
the  act  for  "  facilitating"  exchanges  of  lands  in 
common  fields.  At  all  events,  I  have  had  quite 
enough, — though,  should  any  of  your  readers 
be  that  way  inclined,  they  may  stall  find  an 
abundant  harvest  of  objections  to  gather. 

S.  W.  S. 


&C. 


APPORTIONMENT  OF   RENTS, 

Sir, 

Your  correqModent  M.  contends  that  ac^ 
cording  to  the  right  construction,  the  first  part 
of  the  second  section  of  the  late  act  for  the 
apportionment  of  rents,  &c.,  includes  persons 
entitled  to  determinable,  as  well  as  continuing 
payments  {  and  that  the  latter  part  of  the  same 
section,  commencing  with  the  words  "  and 
every  such  person,"  applies  only  to  persons  en* 
titled  to  continuing  payments ;  ana  the  reasoi| 
he  gives  for  this  construction  is,  that  j4,  in  th^ 
case  put,  having  the  right  to  a  proportionate 
part  of  his  annuity  given  him  by  the  act,  rosy 
proceed  to  recover  it  without  the  aid  of  the 
remedy-giving  clause.   (Vol.  9,  p.  231.) 

Now,  admitting  that  j4,  may  recover  a  pro*- 
portionate  part  of  the  anniuty,  as  M.  assumes^ 
I  do  not  see  that  it  operates  much  in  favour  of 
bis  construction ;  for  I  suppose  he  will  admit) 
that  if  a  person  entitled  to  a  determinable  an* 
nuity  mvLj  recover  a  proportionate  part>  with<- 
out  the  aid  of  the  remedy-giving  clause  of  the 
act,  so  may  a  person  entitled  to  a  continuing 
tonuity.  In  this  respect  poth  parties  stand  in 
precisely  the  same  situation.    Why  thcnshonid 


we  eonslrue  the  aet  as  expresdy  gii4ogrjiBH»> 
dies  to  the  one,  and  not  to  the  other?  miy 
should  one  be  included,  and  the  other  ex* 
eluded  ?  Besides,  if  it  was  intended  to  <M>nfcr 
on  some  only  of  the  parties  included  in  thfe 
first  part  of  the  second  section,  the  reinedicB 
they  may  have  for  the  recovery  of  their  annui- 
lies,  why  is  the  clause  introduced  by  the  wordb 
"  and  every  such  person"?  The  language  of  tke 
clause  is  incorrect  at  the  commencement,  if  it 
was  intended  to  apply  to  continumg  paymenSs 
alone  ;  it  is  ineorrect  at  its  termination,  if  it 
was  intended  to  apply  to  determinable  payu 
ments  as  well  as  continuing  ones. 

But  M.  appears  to  forget  that  other  periodi- 
cal pavments  besides  simple  annuities  are  in- 
cluaea  in  the  act,  and  that  as  to  them,  these 
may  be  remedies  which  the  party  entiUed  to 
the  proportionate  part  will  not  have,  unless  be 
takes  them  under  the  provision  for  that  pur- 


these  cases.  j4.  is  entitled  to  an  amiual'feat- 
chaire,  determinable  on  his  death,  with  the 
ususi  powers  of  distrsss  and  entry.  B,  h  en- 
titled for  his  life  to  an  annual  reatcham, 
not  determinable  oh  lus  death,  with  the  like 
powers  of  distress  and  entry.  In  neitlicr  case 
IS  an  apportioned  part  given  by  the  instrsi- 
ment  creating  the  rent-chatj^  **  Both,"  says 
M.,  "  are  within  the  operation  of  the  first  part 
of  the  second  section,  and  She  repiesentatives 
of  A.,  as  well  as  the  nepresentalives  of  B.,  will 
become  entitled  to  an  apportioned  part,  but 
both  are  not  included  in  the  provision  as  to  the 
remedies."  Now  why  should  not  both  have 
the  same  remedies  i  If  the  powers  of  distress 
,  and  entry  given  by  the  instrument  creating  BJs 
.rent-charge,  be  by  the  act  expressly  conttnued 
to  B*'i  representatives,  why  should  not  the  snase 
powers  given  by  the  instrument  creating  jiJs 
rent-charge  be  continued,  and  as  ejqpressly  con- 
tinued, to  ^.'8  representatives  ?  Whether  it  he 
thought  that  they  are  continued,  or  that  they 
are  not,  is  immaterial  to  me ;  for  if  th^  are 
continued — ^that  is,  if  the  remedv-giving.  wuse 
extends  to  determinable  as  well  as  contintting 
payments,— M.'s  aigument  falls  to  thegronnd, 
and  the  absurdity  pointed  out  in  my  first  tetter 
must  be  admitted;  and  if  they  are  not  con. 
tinned,  then  there  is  an  important  ddCrct  in 
the  act ;  it  being  impossible  to  contend  that  the 
representatives  of  ^.  ought  not  to  be  piaoed  in 
as  good  a  situation  as  the  representatives  o£B,: 
so  that  either  ws^r  my  observation,  that  the  act 
has  not  been  prepared  with  due  care  and  aiciU, 
will  be  justified. 

It  is  absurd  to  say  that  the  act  could  not  hmwe 
been  more  clearly  expretised.  Had  the  words 
"  whether  determinable  on  the  death  of  theper- 
son  interested  therein  or  not,"  or  sometmng 
like  them,  been  introduced,  together  with  the 
alteration  suggested  in  my  last  letter,  no  doubt 
of  this  nature  could  have  arisen. 

As  another  instance  <tf  cwelessness,  I  would 
point  to  the  title  of  the  act,  observing  at  the 
same  time,  that  the  act  of  11 G.  2,  is  not  an  act 
re^ectin^  the  apportionment  of  annuities  and 
other  periodica]  payments. 

With  most  of  the  observations  of  year  oor- 
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respondent^  in  his  letter  relatinf  to  the  «ct  for 
{kcilitatm»' exchanges  of  common  field  land,  I 
df  course  agree.  But  he  la  mistaken  in  suj)- 
poking  that  'the  parenthesis  he  has  so  ingeni- 
ously.  rather  than  ingenuously,  introduced,  can 
he  allowed  to  remain.  The  words  *'  or  for  any 
enclosed  land/'  are  clearly  the  commencement 
of  another  sentence.  M.'s  parenthesis  would 
eut  off  tiiis  commencement,  and  couple  it  to 
the  fag  end  of  the  previous  sentence,  and  at 
the  same  time  render  tlie  preposition  "/or  '*  of 
no  effect  whatever.  The  grammatical  con- 
struction of  the  sentence  is  this :  "  In  excliange 
for  any  other  land,  whether  lying  in  the  same 
or  any  other  common  field,  or  ^in  exchange] 
for  any  enclosed  land  lying  within  the  same  or 
aoyotner  adjoining  parish." 

S.  W.  S. 


ABSTRACTS  of  RECENT  STATUTES. 


WIIOHTS  AND   MBASURB8. 

4  &  5  W.  4,  c,  49. 

Thn  IS  intituled  "  An  act  to  amend  and  ren- 
der more  effectual  two  acts  of  the  fifth  and 
sixth  years  of  the  reign  of  his  late  majesty 
King  George  the  Fourth,  relating  to  Weights 
and  Measures.    [Passed  13th  August,  1834.] 

The  preamble  recites,  that  an  act  passed  in 
the  fifth  year  of  the  reign  of  his  late  majesty 
King  George  the  Fourth,  intituled  *'  An  act 
for  ascertaining  and  establishing  Uniformity  of 
Weights  and  Measures.;"  and  chat  another  act 
uassed  In  the  sixth  year  of  the  reign  of  hi^said 
hte  majesty,  intituled  "An  act  to  prolong  diQ* 
time  of  the  Commencement  of  an  act  Of  the 
last  Session  of  Parliament,  for  ascertaining  and 
establishing  Uniformity  of  Weights  and  M to- 
fiures,  and  to  amend  the  said  Act ;"  and  that 
notwithstanding  the  provisions  of  the  said  re« 
dted  acts,  many  sets  of  weights  and  measures, 
of  old  accustomed  and  different  shapes,  have 
been  made,  and  verified  and  stamped  by  the 
chanaberlains  as  well  as  by  the  auditor  in  the 
Exchequer,  as  models  of  the  said  new  stand* 
ards,  and  have  been  used  as  standard  weights 
and  measures  under  the  said  recited  act,  al* 
though  different  in  shape  and  form  from  the 
standsrds  prescribed  b^  the  act  of  the  fifth 
year  aforesaid ;  and  it  is  therefore  expedient 
that  such  standard  weights  and  measures  should 
be  made  legal,  and  that  the  auditor  and  comp- 
troller general,  or  some  other  superintending 
officer  of  the  Exchequer,  should  be  empowered 
to  compare  and  verify,  and  stamp  as  so  com- 
pared and  verified,  standards  of  length,  weight, 
or  measure,  although  not  exact  models  and 
copies  in  shane  and  form  of  the  respective 
standards  of  length,  weight,  and  measure  de- 
posited under  the  provisions  of  the  said  first- 
recited  acts  in  the  office  of  the  said  chamber- 
lain and  auditor ;  and  that  it  is  e^edient  that 
after  a  limited  period  the  use  of  all  weights 
and  measures,    not  in  conformity  with  the 
weij^hts  and  measures  established  by  the  said 
recited  acts  should  be  prohibited,  ana  that  the 


use  of  the  heaped  mesaitfe  AcnM  be  abo- 
lished. 

The  following  is  the  substance  of  the  enact- 
ments. 

1.  Provisions  in  recited  acts  as  to  models 
and  copies  of  standard  weights  and  measures, 
repealed. 

2.  Wei|;ht8  and  measures,  stamped  at  the 
Exchequer,  declared  legal,  althongn  not  simi- 
lar in  shape  to  those  required  by  recited  acts. 

3.  Superintending  officer  of  Exchequer  may 
verify  and  stamp  weights  and  measures  of  other 
form  than  those  prescribed  by  5  G.  4,  c.  74. 

4.  Heaped  measures  abolished  after  the  first 
of  Jauuaiy,  1835. 

^  5.  Copies  of  imperial  standard^  to  be  pro- 
vided by  order  of  magistrates  in  quarter  ses- 
sions for  counties  in  England  and  Walesj»  and 
by  meetings  of  justices  in  Scotland. 

6.  Copies  to  be  provided  by  grand  juries  ii^ 
Ireland. 

7.  Judges  may  order  copies  in  counties  in 
Ireland,  when  it  has  not  been  done  by  grand 
juries. 

8.  Power  of  providing  additional  copies 
when  requisite. 

9.  Return  to  be  made  by  clerks  of  the  peace 
on  Ist  of  xMarch,  1836. 

10.  Power  to  magistrates  of  towns.  &c.  to 
provide  copies  of  the  imperial  standards. 

11.  Weighmasters  in  Ireland  to  be  supplied 
with  beams  and  scales,  and  accurate  copies. 

12.  The  stone  weight,  hundred  weight,  ^d 
ton. 

13.  All  articles  to  be  sold  by  avoirdupoisei 
except  as  herein  stated. 

14.  All  weights  and  measures  to  be  stamped 
by  inspectors.  Penalty  for  making  any  olker 
measures  or  weights,  or  using  any  unstamped^ 
tight,  or  defective  weights  and  measure^ 

15.  Regulation  as  to  fair  prices  of  commo- 
dities in  Scotland. 

16.  Inspectors  to  enter  into  recognizance. 

17.  Powers  to  magistrates  to  inspect  weights 
and  measures. 

18.  Penalty  for  counterfeiting  stamps  on 
weights  and  measures. 

19.  Copies  of  the  standard  weighs  and 
measures,  which  shall  have  been  worn  and 
mended,  to  be  sent  to  the  Exchequer  to  be  r^ 
verified. 

20.  Officer  at  Exchequer  to  keep  a  register 
of  copies  verified. 

21.  As  to  penalties  in  England  and  Ireland. 

22.  Form  of  conviction.         - 

23.  Appeal  to  next  general  quarter  sessions 
of  the  peace. 

24.  As  to  penalties  in  Scotland. 

25.  Appeal  in  Scotland  to  Commissioziers  of 
Justiciary  at  Circuit  CourL    20  G.  2,  c.  43. 

26.  4  Anne  (I;  and  5  G.  4,  c.  110,  repealed, 
except  so  far  as  they  relate  to  duties,  &c  of 
weighmasters. 

27.  Power  of  ward  inquests,  &c.  not  to  be. 
interfered  with. 

28.  Rights  of  Founders^  Company  reserved. 

29.  In  actions,  magistrates  may  plead  the 
general  issue. 

30.  Act  may  be  amended,  &c.,  tlus  session. 
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SUPERIOR  COURTS. 


SUiIIif  Court 

MORTGAGE  DEBT.— HEIR  AND  EXECUTOR. 

fFhere  the  heir  of  a  mwrtgagwr  succeeding 
io  ike  morigtiged  eHuten,  Joint  in  a  convey ^ 
aneeo/the  mortgage,  changing  the  rate  of 
interest  and  mode  of  payment  thereof  as 
well  as  creating  a  new  equity  of  redemp- 
tion ;  and  it  is  tn  proof  that  the  new  mort- 
gagee refused  to  taie  an  assignment  of 
the  former  mortgage,  the  conveyance  be- 
comes a  new  mortgage,  and  the  personal 
estate  of  the  heir  so  acting,  is  primarily 
liable. 

The  facts  of  this  case,  and  points  in  issue, 
are  sufficiently  expressed  in  the  following 
judgment,  which  was  delivered  upon  consider- 
ation, some  days  after  the  case  was  argued. 

The  Master  of  the  i2o/i!f.-— Sackville,  Earl  of 
Thanet,  being  in  want  of  a  sum  of  80,000/., 
borrowed  it  of  Lord  Petre.  As  a  security  for 
it,  he  conveved  to  him  the  manor  and  lands  of 
Silston,  ana  other  lands  of  considerable  value. 
Lord  Petre  afterwards  married,  and  assigned 
to  the  trustees  of  the  marriage  settlement, 
16,600/.,  part  of  the  80,000/.  due  to  him  from 
SackvUle,  Earl  of  Thanet ;  and  he  also  assign- 
ed to  them  one-fifth  of  the  mortgage  securities. 
Saekville,  Earl  of  Thanet,  died  without  having 
paid  any  part  of  the  mortgage  debt;  he  was 
succeeded  by  his  next  brother,  Charles,  Earl  of 
Thanet,  who  became  desirous  of  taking  up  the 
morteage  to  the  extent  of  50,000/.,  but  having 
no  omer  means  of  paying  that  sum.  Lord  Petre» 
onhls  behalf,appiied  to  a  Mr.  Dennison,  to  lendv 
kim  so  much.  Mr.  Dennison  was  a4vned  0q( 
to  lend  his  money  upon  land  that  was  charged 
tiitii  a  prior  incumbrance ;  he  declined,  there* 
fore,  to  tsJce  any  assignment  of  Lord  Petre's 
mortgage,  or  any  part  of  it,  but  stated  Jiimself 
ready  to  lend  the  60,000/.  upon  the  security  of 
the  manor  and  lands  of  Silston  alone,  and  to 
leave  the  rest  of  the  lands  included  in  the 
mortgage  of  Lord  Petre^  as  a  security  for  the 
remainder  of  that  sum ;  this  arrangement  was 
consented  to  by  all  parties,  and  the  trustees 
tmder  the  marriage  settlement  of  Lord  Petre, 
who  had  become  interested  to  the  extent  of 
16,000/.,  as  well  as  Lord  Petre  himself^oined 
with  Mr.  Dennison  and  Charles  Earl  of  Thanet, 
in  the  execution  of  the  deed  of  conveyance. 
In  that  deed,  it  was  stated,  that  Lord  Petre 
and  Ids  trustees,  at  the  request,  and  by  the 
Section  of  the  Earl  of  Thanet,  joined  in  con- 
veying the  manor  and  lands  of  Silston  to  Mr. 
Dennison,  as  a  security  for  the  sum  of  60,000/., 
which  he  had  advanced  to  Lord  Petre  in  part 
satisfaction  of  his  mortgage.  The  ouestion 
was,  whether  that  transaction  was  to  oe  con- 
sidered as  a  mere  assignment  of  a  prior  se- 
curity, with  an  auxiliary  engagement  on  the 
part  of  Charles,  Earl  of  Thanet ;  or  whether 
It  was  to  be  received  in  a  different  light,  and 
as  a  new  mortgage  of  the  Silston  estate,  re- 
leased from  the  mortgage  to  Lord  Pfetre.  His 
Honor  was  of  opinion,  that  it  was  to  be  viewed 


as  the  latter.  It  was,  in  the  first  place  obser* 
vable,  that  the  rate  of  interest  to  Mr.  DennK 
son,  was  changed  from  what  it  had  been  to 
Lord  Petre,  mm  4  to  6  per  cent.,  and  the 
days  for  the  payment  of  that  interest 
were  dso  changed,  and  what  was  still  more 
important,  a  new  eouity  of  redemption  had 
been  introduced  f  Mr.  Dennison  having  re- 
fused to  advance  his  money,  unless  the  Earl  of 
Thanet  undertook  not  to  redeem  the  mortgage 
within  five  years.  His  Honor  was  of  opinion, 
that  this  transaction  was  not  merely  an  assign- 
ment of  part  of  the  original  mortgage  to  Lord 
Petre,  with  an  auxiliary  engagement;  but  that 
it  was  substantiallv  a  release  of  the  hnds  in 
mortgage  to  Lord  Petee-^^hat  it  was  s  new 
.mortgage  of  the  same  lands  by  Charles,  Earl 
of  T&net,  and  it  was,  therefore,  to  be  consid- 
ered as  the  personal  debt  of  Charles,  Earl  of 
Thanet,  as  between  his  heirs  and  executors, 
and  that  his  personal  estate  must  be  first  mh 
plicable  to  the  payment  thereof.  The  principle 
upon  which  he  decided  the  case  was  this:  If 
money  was  borrowed  on  mortgage,  the  mortgage 
was  the  personal  debt  of  the  mor^gor ;  and 
if  hediea,  the  mortgage  being  unpaid,  the  mort- 
gi^e  debt,  like  all  other  debts,  must  first  be 
paid  out  of  the  personal  estate,  and  the  real 
estate  mortgagea,  was  liable  only  if  there  was 
a  deficiency  of  the  personal  estate.  If  the 
mortgagor  died,  the  mortgage  debt  bdng  un- 
paid, and  the  mortgaged  lands  descended  to 
his  heir,  it  could  not  he  the  personal  debt  of 
the  heir  who  succeeded  to  the  land,  and  whose 
personal  estate  could  not  be  affected  by  the 
moTtf^e;  unless  something  be  done,  which 
;.woi4d  give  a  claim  as  between  his  heur  and 
ekeputor,  to  tf  eat  it  as  a  charge  upon  his  per- 
'  ionil  estate  If  the  mortgagee  pressed  for  the 
payment  of  the  mortgage  money  from  the  hch", 
and  he  procured  a  third  person  to  pay  the 
mortgage  money,  and  to  take  an  assignment  of 
the  security  from  the  heir,  by  his  entering  into 
a  bond  or  covenant  with  the  assignee  to  pay 
the  mortgage  debt,  the  Court  reasonably  in- 
ferred, that  it  was  not  to  be  considered,  that 
the  heir  intended  to  make  it  his  personal  debt. 
The  intention  of  the  heir  was  considered  by 
the  Court,  as  merely  to  give  to  the  assi^ce  of 
the  mortgage,  an  auxiliary  securitv  by  his  bond 
and  covenant,  and  that  it  was  not  nis  intentioil 
to  change  the  character  of  the  debt,  othcrwwc 
with  respect  to  the  personal  estate.  Having 
regard  to  these  principles,  his  Honor  ^va$ 
clearly  of  opinion,  that  the  transaction  which 
had  taken  jjlace  between  these  parties,  was  not 
to  be  considered  as  a  mere  assignment  of  A 
prior  security,  with  auxiliary  engagements  on 
the  part  of  Charles,  Earl  of  Thanet ;  but  under 
the  circumstances  of  the  case,  it  must  be  takefl 
to  be  a  new  mortgage,  and  primarily  payable 
out  of  the  personal  estate  or  Charles,  Earl  of 
Thanet.  * 

Lord  Barham  v.  Earl  Thanet,  sittings  at  the 
Rolls  after  Trinity  Term. 


»  The  leading  oases  cited  in  the  argnmeBti 
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WlLL.-^POWBR  OF  APPOINTMCKT. 

^ power  ofappomimeni  map  be  well  ettertued 
im  tin  imetrumeni,  euck  as  a  vnli,  diepoemg 
eftke  **re$t,  residtte,  and  renuiinder  of  ml 
mp  real  and  perianal  etiate**  wUhoui  re- 
f erring  in  espreu  terms  /o  the  powers,  if 
the  intention  to  exercise  it  can  be  collected 
from  the  instrument. 

A  previous  appointment  under  a  power  map 
be  revoked  absolutetjf  without  substituting 
an  express  appointment,  except  where  the 
instrument  is  purposely  made  to  substitute, 
and  fails  ip  defect  in  it, 

Semble,  that  the  distinction  between  property 
absolutely  his  own  and  that  under  power  of 
apptnntment,  is  carried  too  far. 

The  quefitioDs  in  this  case  arose  on  the  wills 
of  Mrs.  Davies  and  Mrs.  Bonsall,  sisters.  The 
former,  by  will,  left  the  whole  of  her  property, 
real  and  personal,  to  trustees,  in  trust  for  Mrs. 
Bonsall  during  her  life,  with  power  of  appoint- 
ment, expressed  in  the  usual  terms.  She  after- 
wards purchased  an  estate  and  other  property, 
and  made  a  codicil  to  her  will,  not  altering  the 
bequest  to  the  sister.  Amount  the  property 
80  men,  was  a  gold  watch,  pianoforte,  music, 
and  other  matters,  which  the  trustees  allowed 
to  remain  in  the  possession  and  use  of  Mrs. 
BonaaU.  Mrs.  Bonsall  by  her  will,  executed 
in  1829,  revoking  all  former  wills — (.she  had 
made  Beverai)— bequeathed  the  rest,  residue, 
a^d  remainder  of  her  real  and  personal  estate, 
as  therein  stated.  She  specifically  beoueathed 
the  pianoforte,  and  music,  and  gold  watch, 
and  other  ^»art8  of  the  property  left  by^her 
sister^  describing  the  watch  as  the  property  of 
her  .Bister.  The  testatrix  had  not  only  p^- 
sonal  property  of  her  own,  but  also  real  pro- 
perty, as  well  as  a  power  of  appointment  over 
that  of  her  sister.  The  will  of  1829  was  finally 
established,  after  much  litigation  in  the  Eccle 
siaatical  Courts ;  and  the  questions  were  now — 
first,  whether,  as  the  Ecclesiastical  Courts  have 
no  jurisdiction  over  real  estate  in  wills,  being 
confined  to  the  personalty  only,  the  will  of 
1829  did  or  did  not  operate  as  a  revocation  of 
the  testatrix's  former  disposition  of  her  real 
estate;  and  secondly,  whether  the  residuary 
clause  passed  the  property  over  which  she  had 
a  power  of  appointment,  as  well  as  her  own. 

These  questions  were  argued  for  the  better 
part  of  two  days,  by  several  counsel  for  the 
parties  interested. 

The  Master  of  the  Rolls. — It  would  be  im- 
possible for  any  person  out  of  a  Court  of  Jus- 
tice to  entertain  the  least  doubt  that  the  testa- 
trix intended  her  last  will,  which  she  executed 
in  18*J9,  to  be  a  substitution  for  all  the  testa- 
mentary dispositions  which  she  had  previously 
made.  The  doubt  which  arises  upon  this  case 
is,  unfortunately,  owing  to  the  technical  rea- 
soning applied  by  Courts  of  Justice  to  subjects 


and  Jndgroent,  were  Donisthorpe  v.  Porter,  2 
Eden,  16*2.  S.  C.  Amb.  fiOO;  Lushington  v. 
Sewell,  1  Sim.  435,  and  the  cases  cited  m  both 
those  caata. 


this  nature.  The  distinctidii  iHdch  tlie 
Courts  have  taken  between  absolute  property 
and  property  over  which  persons  have  only  a 
power  of  disposition,  is  a  oiatinction  which  has 
been  very  much  regretted  by  some  of  the 
ablest  Judges  who  have  sat  in  this  Court ;  and 
Lord  Eldon  has  justly  observed,  that  in  nine- 
teen cases  out  of  twenty  this  distinction  has  the 
effect  of  defeating  the  intention  of  testatora, 
which  it  professes  to  effect.  Such,  however, 
is  the  law  on  this  subject,  so  firmly  established 
by  a  series  of  decisions  that  the  mischief  may 
perhaps  be  considered  as  irreparable,  ft  is 
true,  that  it  is  not  necessary  that  a  person,  in 
order  to  dispose  of  property  over  which  he  has 
a  power,  should  refer  in  express  terms  to  his 
jpower:  it  is  enough  if  it  appears  upon  the 
context  of  the  instrument  that  the  party  had 
the  power  in  view  and  intended  to  execute  if. 
The  main  question  here  is,  whether  the-f^ta* 
trix,  in  disposing  of  **  the  rest,  residue*  and 
remainder  of  her  real  and  personal  estate," 
meant  to  dispose  merely  of  that  property  which 
was  absolutely  her  own,  without  including  tb«t 
over  which  she  had  a  power  of  appointment, 
or  whether  she  meant  to  include  all  the  pro- 

aof  which  she  had  the  power  of  disposiBg. 
respect  to  her  personal  estate,  it  had  been 
deeided  by  a  court  of  competent,  and  indeed 
exclusive  jurisdiction,  that  the  vrill  of  1829  wna 
a  revocation  of  all  previous  wills;  but  it  ia 
argued,  that  aa  the  court  which  decided  tbaft 

anestion  had  no  jurisdiction  as  to  real  estate, 
le  quesdon  as  to  the  real  estate  is  still  open, 
and  tne  will  of  1829  is  no  revocation  of  a  pre- 
vious disposition  of  real  estate,  over  which  the 
kteatatrix  had  a  power  of  appointment,  because 
Uma  is  no  sitiMCitution  hy  way  of  express  ap- 
'paiDttoem  in  exerobe  or  te  power  for  thai 
previous  disposition.  I  cannot  adopt  that 
argument;  it  is  contrary  to  authority,  and 
contrary  to  common  sense.  It  is  true,  that 
where  a  party  revokes  an  instrument  for  the 

Eurpose  of  substituting  a  new  disposition  ia 
eu  of  a  prior  one,  and  the  substitution  faila 
by  reason  of  some  defect  in  the  mode  in  whidi 
it  is  attempted  to  be  carried  into  execution, 
Oourta  of  Justice  have  inferred  that  the  revo- 
cation cannot  prevail,  because  the  only  intent 
of  the  revocation  was  to  give  effect  to  the  sub- 
stitution. But  a  man  may  desire  to  reyoke  a 
particular  instrument  without  any  intention  to 
make  a  substitution ;  and  if  he  plainly  and  dia- 
tincUy  revokes  a  prior  instrument,  the  Conft 
will  ^ve  effect  to  such  revocation^ 

Another  consideration  in  this  cause  is,  the 
question  which  arises  as  to  the  effect  of  a 
codicil  to  the  will  of  Mrs.  Davies,  the  uster  of 
the  testatrix.  By  that  will  Mrs.  Davies  gave 
all  her  real  and  personal  estate  to  troateea, 
upon  trust  to  pay  the  rents  and  profits  to  Aftrf. 
Bonsidl  during  her  life,  to  whom  she  gave  a 
power  of  appointment  absolutely.  After  mak* 
ing  her  will,  Mrs.  Davies  purchased  an  estate 
in  Cardiganshire,  and  she  afterwards  made  a 
cocUcil  to  her  wiU,  which  if  it  operated  as  a 
republication  of  her  will,  would  have  the  effect 
of  passing  the  after  purchased  estate.  There 
appears  to  be  some  confusion  in  the  lai^nage 
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4)£ttie  ei^dMsUy  but  I  cannpt,  vpoa  close  ex- 
ADWatioa  of  it«  entertaia  a  doubl  that  U 
•operated  a^  a  repuUlk^tiou  of  the  wlU. 
"Ae  trustees  under  that  will  invested  the 
trust  property  in  the  funds,  but  they  did 
)K^t  think  that  their  duty  reauired  them  to  in- 
sist upon  converting  the  gold  watch  and  piano- 
forte into  money  for  the  purposes  of  the  trust, 
and  they  allowed  Mrs;  Bonsall  to  have  the  per- 
gonal use  of  those  articles.  I  cannot  infer  that 
.either  the  trustees  or  Mrs.  Bonsall  were  guilty 
of  anv  impropriety  in  respect  of  this  proceecl- 
ngi  but  I  must  suppose  that  she  was  properly 
In  possession  of  those  articles,  and  being  so 
(sed,  and  ^so  entitled,  to  tlie  estate  in 
sanshire  under  the  will  of  her  sister, 
Mrs.  Bonsall  makes  &  specific  disposition  {xy, 
her  will  of  tha^  estate,  and  also  of  the  trifling 
articles — trifling  in  fimouqt,  but  important 
with  reference  to  this  question— one  of  which, 
the  gold  w^tch,  she  describes  as  the  property 
of  her  sister^  and  then  follows  the  resiauary 
clause  disposing  of  all  the  residue  of  her  real 
and  personal  estate.  I  am  clearly  of  opinion 
that  the  testatrix  intended  that  residuary  clause 
to  extend  to  idiher  property,  as  well  that  which 
ff^  strictly  and  technically  her  own,  as  that  in 
respect  of  which  she  derived  a  power  of  ap- 
poiatment  from  her  sister,  ana  the  decree 
4iiust  be  made  accordingly.^ 

ffughes  y.  Turner^  Sittinga  at  the  Rolls 
iftft^  Trinity  Term,  1834. 


Hfna'tf  Mtn^  IfinuXise  Court 

BJBCTMXNT. — SFXCMI<  8XRVICS  OF  DSCJbARA- 
TION.— >BXLIEF. 

Vnder  what  circumstances  the  Court  tnii 
allow  Judgment  to  be  sitrned  against  the 
casuat  ejector,  although  the  service  has  not 
been  strictltf  conformable  ipith  the  rule  as 
to  personal  service. 

\tk  this  case  an  application  was  made  for 
leave  Co  sign Judgmeot  against  the  casual  ejec- 
tor. The  affidavit  on  which  the  application 
was  founded  stated  that  the  deponent  had  gone 
to  the  premises  in  question  and  knocked  at  the 
door.  No  answer  wa«  returmsd  %  but  shortly 
ufterwaids  the  deponent  heard  the  footsteps  of 
some  person,  who  he  verily  believed  was  the 
tesant  in  possession,  come  to  the  door,  and 
stand  in  the  attitttde  of  listening.  The  depo- 
nent then  read  over  the  declaration  and  notice, 
and  explained  its  object,  and  having  poshed  a 
eopy  of  it  through  the  window  adjoining  the 
entrance  door,  there  left  it. 

Patttshn,  J.,  refused  to  allow  a  rule  absolute 
to  go  for  signing  judgment  against  the  casual 

A  Among  the  cases  referred  to  in  the  argu- 
ments and  judgment,  were  Standen  v.  Standee, 
2  Ves.  589,  and  6  Bro.  P.  €as.  193;  Andrews 
V.  Emmott,  2  tko.  C.  C.  297;  Mac  Leroth  v. 
Boc9n,  5  Vea.  159 ;  and  Nannock  v«  Horton, 
7Vea.391. 


elector,  but  grated  a  rule  nisi,  ta  be  served  ia 
the  usual  way. 

Rule  fdsi  aocordimrly.-- >/>ar  ▼.  Roe,  H.  T. 
1836.     K.B.P.C. 


JNTBRPLEADBR  ACT. — SUXRIFF. — RXTURN  OF 
WRIT. — FUNCTUS  OFFICIO. 

Although  a  sheriff  may  have  gone  out  oj 
office  for  more  than  sijp  months,  he  rnaf  be 
required,  under  certain  circumstances,  to 
make  a  return  to  a  writ  of  ^,h.  received 
by  him  while  he  was  in  office. 

This  was  an  appKcatioB  to  compd  a  sheriff 
to  return  a  writ  ofjl.fi,,  although  more  tbsn 
six  months  had  expired  since  he  retired  froni 
office.  The  facts  of  the  case,  as  they  appesre^ 
from  the  affidavits,  were  these :  —About  three 
years  since  a  writ  of /I.  fa.  at  the  suit  of  a 
person  named  Wilton,  the  present  plaintiff,  was 
it^sued  against  the  goods  of  the  defendant,  and 
directea  to  the  sheriff"  of  Dorsetshire.  The 
sheriff,  pursuant  to  the  exigency  of  the  writ, 
entered  on  the  premises  of  the  aefcndant  and 
seized  his  ^oods.  While  in  possession,  he  r^ 
ceived  notice  that  a  commission  of  bankrupt 
had  issued  against  the  defendant,  and  that 
assignees  had  been  appointed*  Tlie  sheriff  ao 
cordingly  applied  to  this  Court^  from  which 
the  process  had  issued,  for  relief  under  thi? 
Interpleader  Act.  The  execution  creditor  and 
the  assignees  appeared  in  obedience  to  the  mk 

9 ranted  by  the  Court,  and  a  rule  was  then 
rawn  up  granting  permission  to  the  sheriff  to 
withdraw  trom  possession  until  the  questioo  of 
the  validity  of  the  commission  should  bede^id* 
'ed,  and  authorizing  him  to  apply  to  the  Court 
for  leave  to  re-enter  and  take  possession  of  the 
goods  previouslv  seized  by  him.  An  issue  was 
afterwards  tried  In  which  the  assignees  wer^ 
j)laintiffs,  and  the  event  of  that  action  was  p 
nonsuit.  An  application  was  then  made  to  tb£ 
full  Court  to  compel  the  sheriff"  to  re-enter  and 
take  possession  of  the  i^oods.  This,  however, 
the  (Jourt  declined  doing,  as  they  had  no  au- 
thority to  compel  him  to  re-enter,  although,  if 
he  thought  proper,  he  might  apply  to  the  Comt 
for  leave  for  that  purpose.  The  present  ap- 
plication, therefore,  was  not  to  compel  him  to 
re-enter  under  the  writ,  but  to  make  a  retom 
to  it,  shewing  what  he  had  done  under  it. 

Cause  was  shewn  against  the  rule  so  oh- 
tained;  and  it  was  contended,  that  aa  more 
than  six  months  had  expired  since  the  she- 
riff had  left  office,  he  could  not  now  be  r^ 
Quired  to  re-  enter,  or  to  make  any  return  to 
tne  writ.  If  he  were  required  to  make  any 
effectual  return  to  it  he  must  re-enter.  But 
how  was  it  possible  for  him  so  to  do,  when  he 
had  no  official  seal;  when  the  bailiff  who  ori- 
ginally seized  was  dead,  and  when  all  identi^ 
of  the  property  must  necessarily  have  been 
destroyed  ?  if  he  were  required,  under  such 
circumstances,  to  re-enter,  it  was  in  fad  rt- 
quiring  him  to  render  himself  a  trespasser.  ^ 
On  the  other  hand,  in  support  of  the  ndeit 
was  submitted,  that  the  sheriff  mM  bffow 
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M  Mike  1A  frctffrn  M  1»  wh«t  iKfc  btfA  d<me  under 
the  writ  of^./a.  whicli  tie  had  executed,  and 
in  tbe  execution  of  which  the  plaintiff  was  in< 
terested. 

Cur.  adv.  cult. 

PatteiOH,  J.  (after  taking  time  to  consider) 
said,  that  he  was  of  opinion  that  as  the  plain- 
tiff  was  interested  in  the  pr<Ke8s  issued  against 
the  goods  of  the  defendant,  he  was  entitled  to 
have  the  rule  for  returning  the  writ  made  ab- 
solate. 

Rule  absolute.— ^T//<wi  v.  Ckamhers.  H.  T. 
1836.    K.B.P.C. 


CINTRA^L  CRIMAL  Cdini'r.^^CMlTTORABI.*^ 
MISOBHBANOR  — COMSPIBACT. 

Mhougk  the  Judgeg  attend  the  Central 
Criminetl  Court  for  (he  purpoie  of  trying' 
prisoners  charged  with  offences  hefhre  that 
tribunal^  yet  in. certain  cases,  where  the  in- 
dictment  is  for  a  misdemeanor,  the  Court 
will  a /low  a  writ  ij/' certiorari  to  issue  vn- 
drr  certain  circumstances,  for  the  purpose 
ofremmnng  the  indictment  from  that  Court 
into  the  King's  Bench. 

In  this  case  an  indictment  was  preferred 
^cmsX  the  defendant,  charging  him  with  hav- 
ing conspired  with  certain  other  persons  for 
the  pncpone  of  ])roGuring  a  divorce  between 
two  persons  mentioned  in  the  indictment.  The 
indictment  hud  been  preferred  and  found  at 
the  Central  Criminal  Court. 

An  application  was  now  made  for  a  writ  of 
certiorari  to  be  directed  to  the  Judges  of  that 
Court,  in  order  to  remove  the  indictment  feto 
the  Court  of  King's  Bench. 

Patieson,  J.,  suggested  that  it  was  by  no 
means  a  matter  of  course  in  the  practice  of  the 
Gdurt  of  King's  Bench  to  grant  a  writ  of  cer- 
Hsrari  fol-  the  removal  of  an  indictment  from 
theOldBaitevirito  this  Court;  and  the  ground 
»w,  that  as  the  Judges  of  the  superior  Courts 
at  Westminster  attended  at  those  sessions  to 
(17  prisoners,  neither  the  shme  renon,  nor 
the  same  necessity  existed  for  the  removal  of 
stt  indiettiient  found  and  proposed  to  be  tried 
there  'It  was  only  under  very  special  dreum- 
fitances  indeed  that  the  Court  would  allow  the 
writ  of  ceHhrari  to  issue  for  the  removal  of 
an  indictment  from  that  Court.  Perhaps,  in 
the  present  eude,  such  circumstances  miffht 
wist. 

The  affidivlts  on  t^ich  the  application  was 
founded,  were  then  read ;  and  from  the  state- 
ments contained  iti  them,  it  appeared,  that  the 
de^ndant  had  appeared,  pursuant  to  his  suth- 
p*ena,  at  the  trial  of  a  cause  in  which  the  man 
and  wife  In  question  were  interested,  and  there 
grren  eridence.  His  afhdarit  denied  any  con- 
nection with  any  transaction,  which  coUld  have 
a  tendencv  tt>  cause  a  divorce ;  and  it  further 
proceeded  to  state,  that  In  his  opinion,  tery 
nice  questions  both  of  law  and  fact  with  respect 
to  divorce  would  arise  in  the  investigation  of 
the  charges  preferred.  The  affidavit  further 
stated,  that  the  defendant  was  anxious  to  have 
the  assistance  of  King's  counsel  in  the  con- 


idnct  of  his  detece^  but  Ihat'na^ttek'oowisil 
practised  at  die  Central  CHasSnal  €e«rt|  1^ 
he  was  further  de^roufe  that  the  indjoHneat 
should  be  tried  by  a  special  j ury. 

Pii$iesim,S.,  intimated,  that  as  theassistlftice 
of  King's  counsel  might  be  ehtdned  at  the 
Central  Criminal  Court,  and  the  Judges  presid- 
ed there,  it  was  very  doubtful  whether  the  writ 
of  certiorari  oiu^ht  to  be  allowed^ 

In  support  of  the  application,  it  was  submit- 
ted, that  although  the  assistajace  of  King's 
counsel  aai^t  foe  procured  at  ^he  Qki  Bailey, 
yet  obtainwg  it  there  would  be  attended  with 
a  great  increase  of  expense.  Again,  by  the 
practice  at  the  Central  Criminal  Court,  al- 
though the  Judges  did  attend  there  for  the  pur- 
pose of  trying  prisoners,  misdemeanors  were 
always  tried  after  the  Judges  had  gone.  But 
although  the  Judges  themselves  might  try  this 
indictment,  there  would  be  no  means  of  review* 
ing  the  opinion  of  the  Judge  who  tried  iti  as 
there  womd  if  it  were  tried  in  the  Court'  of 
King's  Bench. 

Patteson,  J.,  expressed  some  doubt,  as  to 
whether  a  strfScient  case  had  bcin  made  to  ^- 
title  the  defendant  to  the  writ  of  certiorari', 
which  he  prayed.  His  Lordship,  how«*ver,took 
time  to  consider. 

•      Our  adff.  vult.   • 

On  a  subsequent  day,  Phftt8on,J.,  stated; 
Ihdt  he  had  consulted  tlie  other  Judged,  tod 
they  were  of  opinion,  under  all  the  circum- 
stances, that  the  writ  of  certiorari  might  go. 

Rule  granted  accordingly. — Rest  ▼.  — ,  M, 
T.  1835.    K.  B.  P.  C. . 


dmranm  lllfM* 

BAIIi-aON  J> .— 8HB  RIFF. — ^AB  ftl  OHM  B  NT.— AT- 
TESTATION BT  WrTNBSSBB. 

Where  a  sheriff  eseeeutes  an  ussfgnmeni  of  the 
baiUlfond,  pursuant  to  the  statute  ofAssk^^ 
the  witnesses  in  whose  presence  he  oassutss 
it,  need  not  attest  the  assignment  at  the  time 
ojr  its  execution. 

This  was  an  application  for  a  rule,  to  shew 
cause  whythe  verdict  found  in  this  case  for  the 
plaintiff  should  not  be  set  aside,  on  the  ground 
that  the  requisites  under  the  statute  of  Anne, 
c.  16,  s.  20,  had  not  been  complied  with.  '  It 
was  an  action  on  a  bail-bond:  the  plea  was,  that 
the  bond  had  not  been  duly  assigned.  It  was 
proved  that  the  sheriff,  pursuant  to  the  statute, 
had  assigned  the  biul-bond  in  the  presence  of 
two  witnesses,  but  one  of  whom  had  not  attest- 
ed it  at  the  time  ofexecu^n,  but  did  so  after, 
wards.  This,  it  was  contended,  was  not  a«itf» 
fieient  compliance  with  the  statute,  as  the  worde 
were,  **  attesting  it  under  his  hand  and  seal,  ^  in 
the  presence  ot  two  or  nM)Te  credible  wioiee^ 
ses."  Theee  words  must  mean,  that  thewit* 
aesses  in  whose  presence  the  eoteeution  .took 
place,  should  attest  it  at  the  time. 

Per  Curiam. — If  the  iegislatare  had  intendt 
ed,  that  the  attestation  of  the  witnesses  should 
take  place  at  the  time  of  executing  the  bail- 
bond,  it  would  have  been  so  expressed.  Nd 
words  are  here  introduced,  shewing,  that  the 


did 
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attestation  mttst  take  pUce  at  tliat  time,  and 
therefore,  we  think  it  was  unnecessary.  The 
verdict  in  this  case,  therefore,  for  the  plaintiff, 
we  think  ought  to  stand. 

Rule  refused. — Philips  t.  Barhw   and  an- 
otkifr,H.T.lS35.    C.  P. 


Cj:t^tqutv  of  ^Uni. 

BAIL. — ^DBSCRIPTION. — RS8IDXN0X.— COSTS 
OF  OPPOSITION. — BXCEPTION. 

If  a  pUiniiJf  does  not  enter  in  the  booh  hit 
notice  of  exception,  but  the  defendant  givet 
notice  of  justification,  the  omission  is  ufaiv^ 
ed,  ana  cannot  be  tahen  advantage  of  when 
the  bail  comes  up  to  justify. 

Where  bail  reside  in  a  parish,  it  should  be 
shewn  in  the  notice  of  bail,  in  what  street  of 
that  parish  they  reside, 

Where  bail  are  rejected  on  purely  technical 
grounds,  the  Court  of  Exchequer  will  not 
allow  the  costs  of  opposition. 

r  In  this  case,  when  the  bail  appeared  to  justify, 
the  pluntiff 's  counsel  was  proceeding  to  oppose 
them,  when  the  defendant's  counsel  objected, 
that  no  notice  of  exception  had  been  entered 
in  the  proper  book.  The  defendant  had,  how- 
ev^,  given  notice  of  Justification. 

The  Court  was  of  opinion,  that  giving  no- 
tice of  justification,  waived  the  want  of  entry  of 
exception. 

It  was  Uien  objected,  that  the  bail  were  only 
described  as  of  a  parish,  without  mentioning 
the  street  in  that  parish  in  which  they  lived « 
if  the  parish  were  large,  it  might  be  impossibly 
to  find  the  bail  by  such  a  description  of  xw* 
depce.  ^ 

'The  Court  thought  the  objection  a  good  one, 
and  rejected  the  bail  accormngly. 

On  appBcation  for  the  costs  of  oppoong  the 
bail,  the  Court  refused  them,  as  thev  had  been 
rejected  on  purely  technical  grounds. 

Bail  rejected.»^afiirr/r#  Bail,  H.  T.  1836. 
Excheq. 


naiL.— AFPIDAVIT  OF  JUSTIFICATION.— 
AMKNDHBNT. — COSTS. 

If  the  bail  justify,  pursuant  to  the  Rules  of  T. 

T.,  1  W.  A,  and  their  affidmnt  uses  the 

word  ** possessed,**  instead  of  "worth,** 

in  stating  their  sufficiency,  the  Court  will 

not  henceforth   allow  the  affidavit  to  be 

amended. 

In  this  case,  bail  hariog  been  opposed  on  the 

ground  of  thdr  affidavits  of  justification  having 

suted  them  to  be  ''possessed,"  instead  of 

"worth"  certain  property,  an  application  was 

made  to  amend  them. 

Hie  Court  intimated,  that  several  terms  ago 
it  had  been  announced  to  the  profession,  wsX 
such  amendments  would  not  for  the  future  be 
allowed,  and  therefore  refused  to  permit  the 
defendant  to  amend. 

Bail  rejected  accordingly. — Naylor^s  Bail, 
H.T.  18iy&.    Excheq. 


BAIL.— BBSIOBNCB.— OOSTS  OF  JITBTrFICA* 
TION, 

j4n  affidamt  of  justification,  pursuant  to  the 
Rules  ^f  T.  71,  1  W.  4,  must  clearly  thew, 
that  the  bail  have  "  rtMded*'  at  the  place 
at  which  they  are  described* 

In  this  case,  the  affidavit  of  justification  des- 
cribed the  btui  as  of  Stockwell  Gate,  Mansfield, 
but  did  not  go  on  to  state  that  he  had  "resided " 
there.  On  this  ground  the  bidl  were  objected  to, 
as  it  did  not  appear  that  the  bail  resided  there, 
and  therefore,  the  defendant  was  not  entitled  to 
his  costs  of  justification. 

The  Court  thought,  that  it  was  not  sofficiCDt- 
ly  clear  that  the  bail  resided  at  the  above  |^. 
The  defendant,  therefore,  cannot  be  allowed 
the  costs  of  justification. 

Costs  disalk>wed.-^i?aAf«^//t7,  H.T.  1835. 
Excheq. 


INTBRPLEADBR  ACT. — SHBWINO  CAC8«  AT 
CHAMBSRS. — STAT  OP  PROCBEOINe^. 

In  the  Exchequer,  a  rule  nisi  under  the  fini 
section  of  the  Interpleader  Act,  H  no  itsjf 
of  proceedings,  unless  notice  of  the  motto* 
for  that  purpose  has  been  given  to  the  per- 
ties  against  whom  it  has  been  obtained. 

Although  cause  cannot  be  shewn  at  chambert, 
against  such  a  rule  obtained  by  a  sjterif 
under  the  sixth  section  of  the  net,  yet  it  msj 
be  so  shewn,  where  the  rule  has  been  so- 

.  tmned  under  the  first  section  of  the  act. 

In  this  case  a  rule  nisi  was  obtained  bv  i 
stakeholder,  under  the  first  section  of  die  to- 
terpleader  Act,  I  &2  W.  4,  c. 6rf,  requiriogtbe 
persons  who  claimed  an  interest  in  the  property 
sought  to  be  recovered  from  him,  to  W^ 
before  the  Court  and  state  what  these  claiini 
were.  The  rule  having  been  obtained,  it  was 
sought  further  to  have  it  drawn  up  with  a  stay 
of  proceedings.  It  being  however  stated,  that 
the  applicant  had  not  given  notice  to  the  parties 
against  whom  he  moved  of  his  intention  to 
apply  for  this  rule,  the  Court  refused  to  allow 
it  to  be  so  drawn  up. 

The  rule  baring  been  moved  for  and  obtsw- 
ed  late  in  the  term,  it  was  suggested,  that  as  the 
rule  could  not  be  served  in  such  a  nianner  tkat 
the  parties  could  fairly  be  required  to  riieia 
cause  in  the  term,  cause  had  better  be  shewn  at 
chambers. 

The  Court  permitted  the  rule  to  be  drawn 
up,  to  riiew  cause  at  chambers,  and  intimated, 
that  the  present  rule  was  different  from  that 
obtained  by  the  sheriff,  for  in  that  case,  the 
Court,  andnota  Judge  at  chambers,  had  jun»* 
diction  to  decide  on  the  matter. 

Rule  nisi  accordingly.-^iSmfVA  v.  fFhester, 
H.  T.  1835.    Excheq. 
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CIRCUITS  OF  THE  JUDGES. 

Englmtd  and  Walet. 
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ciBCum. 

HOMS. 

MlDUkKD. 

NOBFOLK. 
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N.Walbs. 

8.  Walbs. 
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J.  Coleridge 
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EXCHEQUER  EQUITY  SITTINGS. 
ji/ter  Hiiary  IWm,  1885. 


TThe  Sittiogs  «tated  at  p.  303  are  altered  as 
follows : 

Befwrt  the  Lord  Chief  B»ron. 
Monday  Feb.  9  I  Petitions^  ModooiL 

Taesday,  Feb.  lO.-rSinaJl  v.  Attwood^  Plea»  by 
order. 
Bennett  p.  Atkins,  Farther  Directions. 
Baker  ».  Carter,  ditto. 

Hulton  p.  Sandys  I         ^.^^ 
Same  r.  Dart        i        ^"*^' 

i  Pleas,  Demurrers,  Ex- 
Wednesday     Feb.  1 1  <     ceptions,  and  '  Fur- 
ther Directions. 


i 


Be/ore  Mr.  Baron  Aldenon. 


Thonday 

Friday 

Situitiay 

Monday 

Tuesday 

Before  ihe  Lord  Chief  Baron. 
Wednesday       .    18  |  Petitions,  Motions* 

Tw     A  io  i  Pleas,  Demurrers,  Ex- 

Thursday      .    .    19/     ^        ^^  p„. 

Friday         .      .    aO(     t^Sr  Directions. 

Saturday    .       •    21  |  Petitions  and  Motions. 

Before  Mr.  Baron  Aldenon^ 

Monday     .      .    23) 
Tuesday     .      .    24  >  Causes. 
Wednesday       .    25  ( 

The  Lord  Chief  Baron  will  also  sit  one  or 
two  days  in  March  before  he  goes  the  circuit. 


.  13 

.  14  yCauses. 

.  16  I 

.  I7J 


NOTES  OF  THE  WEEK. 


XiAW   PHOMOTIOK8 

Sir  Charhe  Wetherell  has  been  appointed 
Tempond  ChaniBe&or  of  the  County  Paiatme 
of  Durham,  in  the  place  of  R.  H.  WilHam- 
stm,  Esq.  deceased.  Mr.  Seijeant  Atcher- 
ley'hlfis  been  promoted  from  the  office  of 
Solicitor  to  that  of  Attoniey-Generel,  in  the 
place  of  Lord  AUnger ;  anid  Mr.  Craaaweil. 
has  been  appointed  Solicitor-C^enefalfor  die 
County  Pali^e. 

Mr.  Amos  has  receive  the  appointment 
of  Deputy  Recorder  of  Nottingham. 

Z.AW   aSFOBM. 

In  answer  to  several  inquiries  which  have 
been  made  regarding  the  projected  Law  Re- 
forms of  the  next  session  (some  general 
hints  of  which  have  been  given  in  the  news- 
papers) we  can  only  say  that  so  fisur  as  we 
have  heard,  the  plan  will  be  satisfiEu^tory  to 
the  public,  and  not  objectionable  to  the 
members  of  the  profession,  who  have  al- 
ways concurred  injudicious  alterations.  We 
shsdl  probably  be  enabled  in  an  early  num- 
ber to  give  our  readers  some  predse  infor- 
mation on  the  subject. 

INNS   OV   OOUBT.— BjiaUULTIONS   VOa   OAX.I.S 
TO  THB  BAR. 

We  understand  that  the  second  regula- 
tion, mentioned  at  p.  290,  will  be  altei^  as 
follows: 

*'  That  all  persons  of  the  fiill  age  of 
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Mn>er$  to  (^mk^.    ftwrrtw    SSiw*s  tetUr-Box. 


twenty-four  and  upwards  be  admitted  to 
the  Bar  after  keeping  twelve  terms,  although 
their  names  have  not  been  longer  on  the 
boofcs^of  the  society,  provided  in  all  other 
respects  they  be  entitled  to  be  called  to  the 
Bar  acecmling  to  the  existing  usages,  osders, 
anil  regulations  of  the  sever^  Inns  of  Court." 


LANCABHiaB    A88IZKB. 

The  arrangements  for  holding  the  assizes 
at  liverpool  at  well  as  Lancaster  not  being 
completed,  they  will  be  held  at  Lancaster 
only  during  the  ensuing  circnit. 


ANSWERS  TO  QUERIES. 


MARRIAGE. — MINORS.      P.  272. 

If  the  infant  was  married  by  bantu  (the  only 
waQT  in  which,  without  consent,  he  could  l^ally 
be  marrie<1)  of  course  he  cannot  dissolve  the 
marriage,  as  consent  is  not  required.  This  is 
so  very  obvious  that  I  cannot  think  it  the 
object  of  B,  S.  M,*s  enquirv,  though  as  his 
question  is  so  vaffue,  I  am  obliged  to  consider 
It  as  a  part  to  be  answered.  I  suspect,  by 
**iegnllp  iolemnhed,'*  he  means  by  license, 
legally  as  far  as  concerns  ihe  priest,  place  of 
odebfaiion,  &c.,  but  that  the  license  itself  was 
obtained  in  an  underhand  manner.  This 
,  would  in  all  probability  be  by  a  false  oath ;  and 
4  G.  4,  c.  7o,  s.  23,  expresslv  enacts  "  that  if 
any  valid  marriage,  solemnized  by  license, 
shall  be  proved  by  a  party  to  such  marria^  to 
be  solemnized  between  persons,  one  or  both  of 
whom  shall  be  under  the  age  of  21  years, 
contrary  to  the  provisions  of  this  act,  by  means 
of  any  party  falsely  swearing  to  any  matter  to 
which  such  party  is  hereinbefore  required 
personally  to  swear,  such  party  shall  forfeit  all 
propertylaccruing  from  the  marriage."  Here 
we  see  the  only  effect  of  a  licence  being  im- 
properly attained  is,  that  the  aggressor  shall 
forfeit  his  pecuniary  advantages ;  but  not  a 
word  is  said  about  the  marriage  itself  being 
voidable :  on  the  contrary,  the  clause  begins 
with  tlie  words  "  any  wilid  marriage,"  as  if 
such  validity  were  a  matter  of  course ;  and  in 
R,  V.  Birmingham,  8  B.  &  0.  29,  it  was  held, 
that  where  a  marriage  was  solemnized  by  li- 
cense between  a  man  and  woman,  the  man 
being  a  minor,  whose  fisither  was  living,  and 
who  did  not  consent  to  the  marriage,  the  mar- 
riage was  nevertheless  valid.  I  think  I  have 
said  enou|(h  to  shew  that  the  infant's  marriage, 
however  improperly  entered  into,  is  at  all 
events  indissoluble.  J.  0. 


QUERIES, 
proper^  an)v  Conh^fianritiji. 

MORTGAOB. — TENANT  FOR  LIFB. 

A,  by  will  beq[tteathed  to  B.  the  interest  of 
6550/.  money  in  the  funds,  to  be  pud  to  B. 


during  his  life,  and  after  his  death  to  hit  chiU 
dren  generaUv,  At  the  time  of  the  devise,  B. 
had  three  children,  a  son  and  two  daughters. 
The  son  was  to  take  (after  B/%  death)  at  21, 
and  the  daughters  at  25  or  marriage.  4Soiiie 
time  back  B.  and,  it  seems,  the  three  children, 
mortgaged  this  nroperty.  It  would  seem  that 
under  Uie  will  B.  could  only  mortgage  to  the 
extent  of  his  life  interest  in  this  monqr*  After 
the  mortgage,  one  of  the  daughters  muried, 
and  her  husband,  at  the  time  of  the  marriage, 
knew  nothing  of  the  mortgage,  and  has  had 
nothing  whatever  to  do  with  it.  As  the  parties 
have  not  paid  the  interest  due  on  the  mort- 
gage, the  mortgagees  threaten  to  iK'oceed 
against  the  husoand  of  this  lady,  and  also 
against  her,  for  the  recovery  of  the  interest. 
It  will  be  seen  that  by  the  will  the  properUr 
is  given  to  B,,  and  after  his  death,  to  his  cVi- 
dren  generally;  and  therefore,  inasmuch  as  B. 
is  stin  alive,  the  right  of  these  children  has  not 
yet  accrued ;  besides  which,  if  B.  has  any  more 
children,  they  will  be  equally  entitled  with  the 
others.  B.  is  now  70  years  of  age,  and  unmar- 
ried. Is  this  a  good  mortgage  ?  As  the  rkbt 
of  the  children  had  not  accrued,  could  tbef 
mortgage  the  property?  Is  not  fi.  the  only 
party  that  could  mortgage,  and  he  merely  to 
the  extent  of  his  life  interest  ?  Are  the  chil- 
dren bound  by  it  ?  What  is  the  best  coarse 
for  the  married  daughter  and  her  husband  to 
pursue,  under  the  circumstances? 

J.S. 

Cnmmiin  llafn. 

HBIR.--CR0WN. 

^bout  twenty  years  ago  the  Crown  disposed 
of  property  of  tne  value  of  several  thousand 
pounds,  to  some  charity,  in  consequence  of 
their  finding  no  heir  at  law  to  it.  A  gentleman 
now  claims  to  be  heir  at  law  to  the  aoove,  and 
can  shew  a  good  title.  Is  the  hfir  at  law  en* 
titled  to  satisfaction  from  the  Crown,  he  not 
having  heard  of  the  disposal  of  the  above  until 
lately.?  M.N.R. 

GAME   LAWS. — ^   -^OTINO. 

Can  any  of  your  correspondents  inform 
me  whether  there  is  any  penalty  for  shooting 
small  birds  (not  game)  in  the  open  fields  ? 

E« 


THE  EDITOR'S  LETTER  BOX. 


The  suggestion  of  a  list  of  the  Iaw  Lords 
shall  be  attended  to. 

A  list  of  the  King's  Counsel  who  attend  the 
several  Equity  Courts,  shall  be  given  as  early 
as  it  can  be  correctlv  formed.  _, 

The  last  proposal  of  our  correspondent!. 
O.  B.  will  be  acceded  to.  , 

The  Queries  and  Answers  of  "A  ouD- 
scriber;"  R.  H.  C.j  and  I.  H.,  have  been 
received.  , 

C.  S.  T.  is  mistaken  in  supposing  that  Uic 
former  learned  member  for  Kidderminster  has 
been  returned  to  the  present  Parliament 

The  First  Part  of  the  Qtsarterfy  Digut  W 
1835,  will  be  published  on  the  2l8tin8t. 


9l^t  U$qal  4i^ti«erkier« 
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-^— -  *<  Quod  magis  ad  Nos 

PeitiDet,  et  aeacire  malum  est,  agitamus. 


HOKAT. 


ON  THE  RIGHTS  OP  A  SUCCESSOR 
TO  THE  THRONE  EN  VENTRE 
SA  MERE. 


SoMB  doubt  has  lately  arisen,  with  refer- 
ence to  the  lately  rumoured  situation  of  her 
Majesty,  as  to  the  rights  of  a  successor  to 
the  throne  in  ventre  sa  mkre,  on  the  death 
of  a  reigning  monarch.  As  it  appears  to 
lis.  the  authorities  admit  of  no  douht  on  the 
point ;  but  as  the  matter  is  of  considerable 
interest,  and  has  been  only  recently  settled, 
we  shall  shortly  state  wfaAt  we  consider  to 
be  the  law  relating  to  it. 

The  rules  with  respect  to  the  descent  of 
the  crown,  follow  those  relating  to  the  de- 
scent of  real  property,  with  only  one  ex- 
ception—that in  case  there  be  two  or  more 
daughters  the  crown  descends  to  the  eldest, 
and  not«  as  in  the  case  of  lands,  to  all  of 
them  as  coparceners.  Another  exception 
until  Tery  recently  existed,  that  with  re- 
spect to  the  crown,  the  half  blood  was  no 
bar  to  the  succession ;  but  as  by  a  recent 
act  ■  this  is  no  longer  a  bar  to  the  descent 
of  lands,  this  last  distinction  no  longer  ob- 
tains. 

Let  us  see,  therefore,  what  the  rule  is 
as  to  the  descent  of  lands  in  the  case  of  the 
death  of  their  owner  leaving  an  heir  en 
ventre  ea  mere.  This  is  clearly  laid  down 
by  Sir  W.  Blackstone,^  following  Brooke.« 
"  Heirs  presumptive  are  such  who,  if  the 
ancestor  should  die  immediately,  would  in 
the  jvesent  circumstances  of  things  be  his 
heirs,  but  whose  right  of  inheritance  may 


•3&4W.  4,  c.  106, 
^2Bla.Com.206. 
«  Tit.  Descent,  68. 
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be  defeated  by  the  contingency  of  some 
nearer  heir  being  bom,  as  a  brother  or  ne- 
phew, whose  presumptive  succession  may 
be  destroyed  by  the  birth  of  a  child  ;  or  a 
daughter,  whose  present  hopes  may  be  here- 
after cut  off  by  the  birth  of  a  son.  Nay, 
even  if  the  estate  hath  descended  by  the 
death  of  the  owner,  to  such  brother  or  ne- 
phew or  daughter,  in  the  former  cases,  the 
estate  shall  be  devested  and  taken  away  by 
the  birth  of  a  posthumous  child ;  and  in  the 
latter  it  shall  also  be  totally  devested  by  the 
birth  of  a  posthumous  son." 

The  only  question  as  to  this  which  has 
ever  existed  among  lawyers,  is  as  to  the 
rights  to  the  intermediate  profits  between 
the  death  of  the  owner  and  the  birth  of  the 
heir.  But  it  seems  now  settled,  that  they 
belong  to  the  person  entitled  to  the  inter- 
mediate estate  ^  until  it  is  devested. 

The  rule  therefore  is,  that  on  the  death 
of  a  person  entitled  to  lands,  leaving  his  wi- 
dow enceinte,  the  presumptive  heir  is  entitled 
to  the  lands  until  the  birth  of  the  infEuit, 
who  is  then  absolutely  entitled  to  them. 

The  doubt  has  been,  however,  whether 
this  rule  applied  to  the  succession  to  the 
crown  ;  whether,  on  the  demise  of  a  reign- 
ing monarch  leaving  a  direct  heir  en  ventre 
sa  mere,  the  right  to  the  crown  vested  in 
such  heir,  or  in  the  heir  presumptive,  sub- 
ject to  be  devested  on  the  birth  of  the  direct 
heir.  We  consider  it  to  be  quite  clear, 
that  in  such  an  event  the  crown,  and  the 
right  to  the  allegiance  of  the  subject,  would 
vest  in  the  heir  presumptive,  subject  to  be 
so  devested. 


«i  See  Bauet  v.  Bauet,  3  Atk.  203.  Per  Lord 
Hardwicke,  2  WUs.  Per  Ve  Orey.  C  J.  Harg. 
Co.  Lit.  lib. 

Y 
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Succession  to  the  Crown. — Reprinis  of  the  old  Reporieri. 


We  found  this  opinion  on  the  united  au- 
thority of  all  the  eminent  lawyers  who 
were  in  parliap^ent  w  tk^  P^^U|0  flf  ^^ 
last  act  *  relating  tp  tfee  su^ceasiou  tq.  ^e 
crown,  when  this  point  was  much  discussed. 
In  the  debates  respecting  it  in  the  House 
of  Lords,  the  present  Lord  Chancellor,  after 
admitting  it  to  be  a  difficult  point,  and  de- 
claring that  he  could  find  no  direct  author- 
ity on  it,  stated,  that;  a  child  before  its 
bnth  could  not  be  seised  of  real  property, 
but  that  until  the  birth  it  vested  in  the  pre- 
sumptive heir :  and  further  gave  it  as  his 
opinion,  that  the  crown  stood  in  the  same 
situation.  Lord  Brougham  was  of  tl^e  same 
opinion,  and  cit^  as  a  somewhat  parallel 
case,  the  instance  of  Geoffrey,  the  son  of 
Henry  2,  who  was  Duke  of  Brittany,  which 
he  held  as  a  fief  of  the  duchy  of  Normandy. 
Henry  was  Duke  of  Normandy  as  well  as 
King  of  England.  Oeoffi*ey  died  leaving  a 
widow  (Constance)  enceinte,  and  a  daugh- 
ter, Eleanor.  Eleanor  was  immediately 
recognized  as  Duchess  of  Brittany,  and  no 
one  held  that  allegiance  was  due  to  the 
child  en  ventre  sa  mere.  Constance  after- 
wards gave  birth  to  Arthur,  who  became 
Duke  the  moment  he  was  bom.  In  the 
House  of  Commons,  Sir  Charles  Wetherell 
was  of  the  same  opinion,  but  was  anxious 
to  introduce  a  declaratory  clause  to  that  ef  • 
f^t.  Sir  John  (then  Mr.)  Campbell  also 
stated  his  opinion  to  be  the  same. 

l^us  it  ai^>ears  that  all  the  authorities 
are  agreed  as  to  the  point  But  it  will  also 
be  seen,  that  the  act  1  W.  4,  c.  tS,  dis- 
tinetly  recognizes  the  same  principle.  This 
act  enacts  (s.  I),  that  the  Duchess  of  Kent 
shall  be  guardian  of  the  Princess  Alexan- 
drina  Victoria  untQ  of  age,  if  at  the  demise 
of  his  Majesty  there  shall  be  no  Kving  issue 
of  her  present  Majesty,  and  during  such 
minority  shall  exercise  the  regal  power  and 
government;  but  it  is  provided,  "  that  if 
after  the  demise  of  hk  said  Majesty,  a 
child  of  his  said  Majesty  should  be  born  of 
her  said  Majesty,  ell  the  powers  and  au- 
thority by  this  act  given  and  granted  to  her 
said  Royal  Highness  the  Duchess  of  Kent, 
shall  upon  the  birth  of  such  child  cease  and 
determine.  And  by  the  2d  section  it  is  en- 
acted, that  if  there  shall  not  be  any  child 
living;  bom  of  her  Majesty,  the  Privy 
Council  shall  cause  her  Royal  Ifighness, 
Alexandria  Victoria  to  be  proclaimed  as 
Sovereign,  but  saving  the  rights  of  any  issue 
of  his  Majesty  King  WilOam  the  Fourth, 
which  may  be  bora  of  hia  late  Majesty's 


Consort.  And  by  the  3d  section  it  ia  en« 
acted,  that  if  at  the  death  of  his  Majesty, 
tto^.  Hl^  Iflt  be  tg^  4^d  living,  and  a 
^104  sbalv^ft^r^F^^  bflvn,  her  Majesty 
shall  be  the  guardian  during  its  minority, 
and  shall  exercise  the  regal  power  and  go- 
vernment of  the  kingdom.  And  by  sec.  4 
it  is  enacted,  that  the  Privy  Council  shall 
cause  such  child  to  be  proclaimed  as  succes- 
sor to  the  Crown ;  and  by  sec.  5«  that  in 
case  of  the  birth  of  such  child,  the  Houses 
of  Parliament  shall  meet«  and  the  laws  re- 
garding the  same  on  the  demise  of  the 
Crown  shall  apply.  The  other  sections 
relate  chiefly  to  tiie  powers  of  the  Regent. 
It  appears  to  us,  therefore,  that  there  is 
no  necessity  for  any  declaratory  law  on  the 
point,  as,  independent  of  authority,  the  case 
is  provided  for  by  the  act  to  whidi  we  have 
referred. 


REPRINTS  OF  THB  OLD  REPORTERS. 


•  1  W.  4,  c,  2. 


Of  the  series  of  reprints  of  the  old  Law  Re- 
ports now  in  course  of  publication,  seven  parts 
have  appeared,  namely:  Lord  Raymond's 
Reports,  edited  by  Mr.  Gale;  H.Blackstoae, 
by  Mr.  Meymott;  and  Shower's  Reports^ 
by  Mr.  Butt*  We  have  noticed  some  of 
them  at  p.  309,  vol.  4,  and  p.  119',  an^e, 
and  shall  probably  advert  to  the  other  num- 
bers at  a  convenient  opportunity.  For  the 
present,  our  attention  has  been  attracted  by 
a  chronological  statement  of  the  printed 
Law  Reports  from  the  earliest  times,  and  of 
the  contemporary  manuscripts,  by  which 
many  of  them  may  be  either  au^thenticated 
or  improved.  The  first  printed  report  bears 
date  on  the  19th  October  121^,  in  the  reign 
of  Henry  3;  and  the  statement  points  out 
the  several  libraries  in  which  tiie  manu- 
scripts are  to  be  found;  viz.  at  lincoln's 
Inn.  the  Inner  and  Middle  Temple,  the 
British  Museum,  the  Public  Library,  Cam; 
bridge,  and  the  Bodleian  Library,  OxfonL 
The  manuscripts  at  all  these  libraries  are 
very  numerous,  and  particularly  in  the 
Lansdpwne,  Harleian,  and  Hargrave  co^ 
lections,  at  the  British  Museum. 

The  following  p^^sages  from  the  first  re^ 
port  made  by  a  Select  Committee  of  the 
House  of  Commons  in  the  year  1800,  re- 
lating to  the  Year  Books  and  Judicial  Pro- 
ceedSigs  in  early  times,  will  show  the  im- 
portance of  these  manuscrii^ts : 
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"^e  Judicial  ^cfeedbi^  of  tbe  earliest 
^Ikte  are  those  of  the  Ciiriii  Regis,  coinmeo- 
mg  m  this  rei^  of  Rlchaard  1 ;  the  Placita 
Porestafc,  and  the  OontU  of  itlhg^s  Bench  and 
Conmon  Pleas;  bfeginnidg  frbiil  the  reign  of 
Edward  the  Fint. 

**  Some  of  the  iHOBt  curidud  and  ihstruc- 
fire  records  of  the  Curia  Regis  have  been  al- 
ready [nibli&hed  by  Maddox,  lH  his  Notes  to 
his  History  of  the  Excli^auer ;  othefs  of  them 
are  pi^bably  contained  in  the  abstracts  ana 
transcripts  Dresenred  at  the  Chapter  Hbuse^ 
aod  in  the  Libaries  of  some  of  the  Inns  of 
CouH;  iuid,  wiUi  regard  io  the  rest,  it  is  very 
doabtfdl  whether  tkli'y  are  sufficiently  perfect 
for  publication. 

"  Of  the  Placita  Farestss,  whieh  are  dis- 
persed in  80  many  different  rqiomtories,  it 
might  be  uieful  to  print  one  General  Cata- 
logue. 

"  The  Special  iudgments  of  the  Common 
Law  Cciirts,  in  the  reirn  of  Edwaird  the  First, 
are  lii|sbly  oprntnended  by  Lord  Hale,  who 
says  (Hale's  History  of  the  Common  Law,  cap. 
7},  *  that  the  reasons  of  the  law,  upon  which 
the  Court  proceeded,  is  many  times  expressly 
delivered  upoii  the  reCqhi  itself.'  Add  the 
f  aloe  which  he  set  upon  them*  appears  by  the 
large  seleeti6DS  atid  copies  ftaai  ihem  whteh  he 
obtained  a|id  bequeathed,  widi  his  other  MSS., 
to  the  society  of  Lincoln's  Inn. 

"  It  may  be  desirable,  therefore,  that  his 
Selections  should  be  printed,  and  that  such 
other  selections  should  be  made  as  were  sug- 
gested by  the  Keeper  of  the  Chapter  House 
Records  in  1732,  or  that  the  abstract  now  pre- 
served  in  the  Chapter  House,  and  specified  by 
the  jHresent  oflicer  in  his  return  npon  this  sub- 
ject or  the  Book  mentiO^d  in  the  return 
froA  the  society  of  the  Middle  Temple,  should 
be  printed,  accordingly  as  it  may  appear,  upon 
a  careful  inspection  and  comparison  of  ^m 
si],  tjiat  any  of  the  hrttor  compilations  can  be 
sabstftuted  for  Lord  Hale's,  if  his  cannot  be 
obtahied  for  the  public,  or  perhaps  be  made 
soppiementary  to  itf/  if  they  should  appear  to 
take  in  a  larger  compass  of  time. 

*'As  these  records  would  be  particularly 
•cvriceable  in  illootratHig  the  Year  Books,— a 
subject  discussed  with  great  erudition  and 
abihty  in  a  return  made  from  the  society  of 
Liocolu's  iDn,— your  Committee  strongly  re- 
coannend  that  the  series  of  those  books,  from 
Bdward  (he  First  to  Henry  the  Eighth,  should 
be  completed,  by  printrag  those  hitherto  un- 
published,  of  which  there  are  several  extant  in 
the  libraries  of  Lincoln's  Inn,  the  Inner  Tem- 
ple, fa4  the  British  Museum,  and  idso  by  re- 
printing the  rest  from  more  correct  copies,  as 
those  vrhich  are  already  in  print  are  known  to 
be,  in  man^  instances,  incorrect  and  erroneous. 
A  general  index  to  the  whole  wouM  be  a  very 
nec^sary  addition  to  such  a  work,  which  forms 
so  valuable  a  monument  of  our  practical  juris- 
prttd*ace  in  its  earliest  ag^s." 

From  the  Society  of  Lincoln^a  Inn  a  re- 
|:vn  waf  made,  which  oontains  the  follow- 
ing statement  relating  to  the  Yeas  BookUl 


'*  Reports  of  Judicud  Proceedings,  viz.  fint» 
Year  Books,  sometimes  called  ReTatione$,  An* 
nales,  Nurrationes,  Anni,  and  Tempora.  Of 
these  there  are  many  volumes,  a  few  of  them 
being  duplicates.  Thev  also  are,  for  the  most 
part,  fairly  written,  ana  in  the  hands  of  the  re- 
spective periods  to  which  they  relate, .  and 
which  periods  are 

REIGNS.  TSARS. 

Edward  1.  — 17,  18, 19,  30,  31  and  32. 

2.  —  1  to  20. 

3.  —  1  to  46. 

Richahd^.  —  2,  6,  7,  8,  II,  12, 13. 
Hcfnry    4.-2,8.  II,  l3. 

6.  —  1,  5.  SI. 

6.-1,2,3. 

Edward  4.  —  10. 

"  ^. — Reports  not  official,  in  the  reifj^ns  of 
Eliz.,  Jac.  I,  and  Car.  1. 

**  1 .  Year  Books.  Whfitever  may  have  been 
the  nature  of  the  authority  under  which  tho^se 
bouks  were  compiled,  and  whatever  the  parti- 
cular description  of  the  cofrbpilers,  (concerning 
which  there  seems  to  be  a  considerable  diversity 
of  opinion)  they  are  universally  considered  as 
containing  official  and  authentic  ilccounts  of 
the  arguments  and  decisions  in  the  inost  ith« 
portant  eausetr  which  came  bisfore  th6  chi^f 
tribunals  of  this  country,  from  a  very  early  pe- 
riod down  to  the  |reneral  iiltroductian  of  prinft- 
ing.  About  which  time  certain  eminent  Judges 
aiM  lawyers,  as  Keilway,  M«ore,  Benloe,  Dyer, 
Plowden,  &c.  beg^an,  without  anv  special  vp^ 
pOintment  or  duty,  to  tnake  similar  coitapOA- 
tions,  with  a  view  of  committing  them  to  the 
press.  Such  a  niluable  monument  of  practical 
taw  and  jurisprudence  as  the  Year  Books,  pro- 
bably does  not  exist  in  any  other  country.   But 

'*  1 .  In  the  printed  editionns  6f  these  important 
annals  there  are  many  chdsms  and  interruptions 
in  the  series  of  vears. 

'^  2.  The  printed  copies  abound  with  manv 
imperfections  of  other  sorts.  The  cases,  ar- 
ruments,  and  jodf^ments  are  not  so  fully  stated 
m  them  ar  they  are  to  be  met  with  ih  some  of 
the  manuscripts,  because  those  editions  were 
(so  it  should  seem)  made  from  othe^  manu^ 
scripts  less  complete^,  the  editors  not  having 
had  the  means,  or  industry  at  least,  of  resorting 
to  those  which  were  more  full  and  accurate. 

"  3.  They  are  printed  so  close,  so  many  of  the 
manuscript  abbreviations  are  retained,  and 
there  is  so  Kttle  separation  in  parasfrapbs,  or 
distinction  between  what  is  said  by  the  counsel 
and  what  is  said  by  the  jud/(es,  that  it  oftea  re- 
quires the  expjerience  and  sagacity  of  a  legal 
antiquary,  and  generally  much  more  time  than 
the  practising  lawyer  can  bestow  to  read,  or 
rather  to  decipher  the  passages  to  which  there 
is  occasion  to  refer. 

**  4.  There  is  no  general  well-digested  index 
to  them. 

••  1.  Of  the  chasms. — Those  are  extant,  in 
manuscript,  in  this  and  other  repositories. 
Year  Books  from  Edward  I.  inclusive  to  th^ 
1st  df  HeAry  8ff  but  of  the  series  of  yearS| 
hi  that  loilj^.  spac^  of  time,  these  are  wanting 
in  thi6  printed  editions. 
'  Y2 
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"  The  whole  of  the  reign  of  Edward  I.,  except 
the  flhort  memoranda  in  S*'acearlo  prefixed,  to 
what  now  forms  the  first  printed  volume. 

'*  The  reign  of  Edward  3,  anno  11  to  16,  anno 
19,  20,  and  31  to  37. 

"  The  whole  of  Richard  2. 

"Of  Henry  6,  anno  3, 4,  6. 

*'  Of  Henry  7.  anno  1 7.  18,  19. 

"This  stotement  omits  the  5,  6,  13,  15, 16, 
17,  Henry  6,  which  are  likewise  wanting  in 
the  printed  editions. 

"  A  variety  of  reasons  concur  to  render  it 
probable,  that  if  not  the  whole,  a  considerable 
part  of  these  deficiencies,  might  be  supplied 
fi'om  existing  manuscripts." 

The  recommendation  of  the  Committee 
of  the  House  of  Commons,  as  to  printing 
the  unpublished  manuscripts,  may  possibly 
meet  with  some  hindrance  from  the  restric- 
tion contained  in  Lord  Hale's  will.  The 
passage  is  as  follows: 

"  As  a  testimony  of  my  honour  and  respect 
to  the  society  of  Lincoln's  Inn,  where  I  haa  the 
greatest  part  of  my  education,  I  give  and  be- 
queath to  that  honourable  society  the  several 
manuscript  books  contained  in  a  schedule  an- 
nexed to  my  wilL  They  are  a  treasure  worth 
the  having  and  keeping,  which  I  have  been 
near  forty  years  in  gathering,  with  very  great 
industry  and  expense.  My  desire  is,  that  they 
be  kept  safe  and  altogether,  in  remembrance 
of  me.  They  were  fit  to  be  bound  in  leather, 
and  chained  and  kept  in  archives.  /  desire  that 
they  may  not  be  lent  out  or  dispoted  of.  Only, 
if  I  happen  hereafter  to  bav«  any  of  my  pos- 
.  teritv  of  that  society,  |hat  desires  to  transcribe 
any  pook,  and  gives  very  good  security  to  re- 
store it  again  within  a  prelxed  time,  such  as 
the  benchers  of  that  society  in  council  shall 
approve  of,  then  and  not  otherwise,  only  one 
book  at  one  time  may  be  lent  out  to  them  by 
the  society.  They  are  a  treasure  not  fit  for 
every  man's  view,  nor  is  every  man  capable  of 
makmg  use  of  them,  onhf^-I  would  have  nO' 
thing  of  these  boohs  printea,  but  entirely  pre- 
served together,  for  the  use  of  the  industrious, 
learned  members  of  that  worthy  society." 

On  this  Mr.  Douglas,  the  reporter,  ob- 
serves, 

"  I  have  ittdged  it  right  to  set  forth  specially 
all  that  could  be  stated  with  authenticity,  rela- 
tive to  this  departure,  under  the  direction  and 
authority  of  the  House  of  Lords,  from  the  words 
■of  Lord  Hale's  will,  as  when  we  consider  the 
eminent  persons  then  living,  who  were  bench- 
ers, or  had  been  members  of  the  society,  it  will 
not  be  doubted  but  that  thev  must  have  given 
due  consideration  to  the  subject,  and  must  have 
thought  that  they  were  either  bound  to  a  com- 
pliance with  the  orders  of  that  house  and  its 
sub-committee,  or,  at  least,  fully  justified  in 
their  compliance.  Their  conduct  on  that  oc- 
casion ma^,  therefore,  perhaps  be  considered 
as  having  formed  a  rule  and  precedent  for  a  like 
compliance  with  any  similar  order  of  either 
house  of  Parliament.  Indeed  it  can  hardly  be 
supposed  that  Sir  Matthew  Hale  himself  would 


have  wished  ^o  oppose  his  own  desire  of  with* 
holding  his  manuscripts  from  the  public  to  such 
high  authority.  Although  a  sense  of  the  value 
of  his  gift  to  the  society,  and  an  anxiety  for  its 
preservation,  may  seem  to  have  led  him  in 
making  his  will,  mto  a  way  of  thinking  on  the 
subject  inconsistent  with  his  general  love  of 
his  profession,  and  that  zeal  tot  extending  to 
the  country  at  large  the  benefit  of  his  great 
learning,  which  he  so  fully  manifested  by  the 
valuable  works  he  himself  either  published  or 
prepared  for  the  press." 

The  following  remarks  and  extracts  are 
also  mad6  by  the  compiler  of  the  Chrono- 
logical Statement : 

"  The  return  of  the  benchers  of  the  Inner 
Temple  contains  an  important  MS.  of  a  Year 
Book,  temp.  Edw.  3,  extending  from  the  10th 
to  the  16th  of  his  reign. 

"  The  return  of  -records  deposited  in  the 
Chapter  Hovs^,  made  by  Sir  George  Rose,  Im 
open  a  valuable  source  for  the  correction  or  a 
portion  of  the  Year  Books  by  official  MSS. 
The  following  extract  will  be  read  with  in- 
tei^st. 

'* '  It  will  probably  be  difficult  to  decide  now, 
when  the  proceedings  of  the  Curia  Herie  il- 
uished,  and  the  Courts  of  King's  Bench  and 
Common  Pleas  first  sat  as  distinct  Courts.  In 
the  old  calendars,  the  Rolls  are  called  of  the 
Curia  Regis  to  the  end  of  Henry  3»  and  from 
1  Edw.  I.,  of  the  King's  Bench  and  Common 
Pleas ;  but  nothing  I  have  seen  appears  to  ius- 
tify  that.  On  the  contrary,  I  find,  in  King 
John's  reign,  mixed  titles  in  the  rolls.  A  few 
rolls,  of  the  reign  of  Henry  3,  are  sud  to  be 
in  the  Tower. 

**  *  Not  being  able  to  decide  when  the  Court 
was  divided,  I  state  as  has  been  formerly  done, 
that  the  Rolls  of  the  King's  Bench  in  thisTrea. 
sury  are  from  1  Edw.  1  to  the  end  of  Henry 
5 ;  and  the  Rolls  of  the  Common  Pleas,  from 
the  beginning  of  Edward  1  to  the  end  of  Henry 
7^,  except  those  of  a  few  terms  in  the  latter 
reign,  which  are  in  the  Treasury  of  the  Com- 
mon Pleas.' 

"  The  returns  made  by  the  British  Museum 
under  this  Commission  are  very  incomplete, 
since  the  catalogues  which  now  ^ve  access  to 
the  invaluable  and  very  extensive  stores  of 
MSS.  in  that  institution  were  not  then  in  exist- 
ence, and  ma^  be  said  to  have  emanated  from 
that  Commission.  The  catalogue  of  the  Har- 
leian  Collection  is  a  great  work,  and  its  indexes 
have,  in  the  course  of  the  present  inquiry,  been 
found  strictly  correct  and  complete.  The 
catalogue  oi  the  Lansdowne  Collection  de* 
scribes  the  several  contents  with  sufficient  ao* 
curacy,  but  its  index  is  so  grossly  defective 
that  the  Compiler  found  great  difficulty  in 
giving  an  accurate  statement  of  the  objects  of 

-^ 

b  "  Sir  Matthew  Hale  says,  '  that  in  the  time 
of  King  John,  the  Courts  of  King's  Bench  and 
Common  Pleas  were  distinct  Courts,  bul 
states  mixed  proceedings  on  the  Rolls.'— Hale's 
Com.  Law,  149,151." 


IteptmiM  of  tie  old  Reports, — Meeting  of  the  Incorporated  Law  Society.        826 


le^researcli  with  which  that  collection  is  en- 
ridied.  No  pains  were  spared,  and  it  is  hoped 
that  little,  ir  any  thing  worth  noticing,  has 
escaped  his  observation.  Since  the  date  of  the 
Commission  above  alluded  to,  the  valuable  and 
extensive  Manuscript  Collection  of  Mr.  Har- 
grave  has  been  added  to  the  Museum. 

'*  The  MSS.  in  the  table  under  the  follow- 
ing title  <  Bishop  Moris*s  MSS.,  Public  Li- 
brary,  Cambridge,'  are  not  mentioned  in  the 
return  made  by  that  University,  which  leads 
to  a  doubt  whether  the  description  of  this  col- 
lection, given  in  the  table,  is  a  correct  one. 
The  catalogue  of  the  collection,  of  which  these 
MSS.  is  a  portion,  will  be  found  in  a  volume 
In  the  British  Musuem,  entitled  *  Catalogi 
Librorum  Manuscriptorum  Angliae  et  Hiber- 
niae,'  and  against  the  title  of  it  is  tliis  note,  in 
writing: — *  Now  in  the  Public  Library  at  Cam- 
bridge.' Not  having  had  an  opportunity  of 
ascertuning  this  fact,  and  not  doubting  but  that 
these  MSS.  are  in  existence,  if  not  at  Cam- 
bridge, elsewhere,  we  have  included  them  (im- 
perfectly described  as  they  are,  without  any 
Slide  as  to  what  portion  of  the  several  reigns 
ey  include)  in  our  table,  with  this  brief  ex- 
planation«  and  we  shall  take  an  early  oppor- 
tunity of  looking  into  and  describing  them  ac- 
curately. Independent  of  the  value  of  these 
MSS.,  with  a  view  to  the  collations  of  the 
printed  Year  Books,  which,  from  what  we  have 
teen,  is  likely  to  prove  of  the  first  iniportance 
in  authenticating  them,  there  are  tlie  following 
in  this  collection,  which  are  doubly  important 
as  not  being  in  print,  and  no  perfect  copies 
elsewhere  apparently  to  be  found. — No.  402. 
A  Year  Book  in  the  reign  of  Edw.  1.  may  be 
more  at  large  than  the  short  notes  of  that  reign 
contained  in  the  volume  in  the  Middle  Temple 
Ldbrary,  and  mav  complete  the  reign  of  Edw.  1. 
of  Lord  Hale's  MS.,  the  printing  of  which  has 
been  recommended  by  the  Record  Commission; 
and  this  is  the  more  probable  from  the  follow- 
ing statement,  extracted  from  the  Lincoln's  Inn 
returns,  before  mentioned. — "  As  to  the  reign 
of  Edw.  1,  it  is  clear  from  Fitzherbert's  A- 
bridgment,  that  there  were  extant  in  his  time. 
Year  Books  of  that  period ;  and  Sir  M.  Hale,  in 
his  History  of  the  Common  Law,  mentions  *that 
some  of  those,  though  broken,  yet  the  best  of 
their  kind,  were  in  Lincoln's  Inn  Library.'  (.Cap. 
8,  p.  186.)  Likewise  those  in  the  reign  of  iiicn- 
ard  2,  Henry  5,  and  Henry  6.  There  is  like- 
wise  another  Year  Book,  not  included  in  the 
table  for  want  of  date ;  it  is  thus  described  in 
the  catalogue — "No.  399.  An  ancient  Year 
Book,  bound  in  vellum,  fol." ' 

"  It  is  presumed  that  from  among  the  various 
MSS.  enumerated,  the  reign  of  Edw.  1  may 
be  added,  for  the  first  time,  to  the  printed  Year 
Books  ;  the  various  years  now  omitted  in  the 
reigns  of  Edw.  3,  Richard  2,  Henry  5, 6, 7>  and 
8,  supplied,  and  that  the  Hargrave  and  Har- 
leian  collection  will  furnish  an  additional  vol- 
ume, including  the  reigns  of  Edw.  6>  and  Phil- 
lip and  Mary. 

••  The  detached  collections  of  Reports,  by 
eminent  pracdtioners,  after  the  Year  Books 
teased  to  oe  continued,  are  very  numerous,  and 


most  of  them  of  the  first  authority  and  conse- 

?|uencei  others  ofless  authority  derive  their  value 
rom  their  forming  so  many  links  in  the  series 
which  would  otherwise  be  incomplete.  The 
notes  appended  to  the  various  MSS.  in  the  table, 
which  are  for  the  most  part  to  be  found  in  the 
hand-writin^'  of  their  former  possessors,  or 
have  been  since  written  upon  examination  of 
their  contents,  will  show  the  improvements 
which  many  published  Reports  are  capable  of 
receiving  from  these  invaluable  sources;  and 
there  are  doubtless  many  more  MSS.  appear- 
ing in  the  table  without  note  or  observation, 
which  will  be  found,  upon  examination,  of  no 
less  value." 

The  statement  of  these  Manuscript  Col- 
lections, it  appears,  has  been  compiled  to 
assist  the  Editors  in  their  task  of  collating 
the  new  edition  of  the  Reports;  and  cer- 
tainly, if  they  continue  to  avail  themselves 
of  these  means  of  correcting  and  improving 
the  old  editions,  they  will  render  great  ser- 
vice to  the  Profession,  and  perfect  a  body  of 
Law  which  is  unrivalled  in  the  history  of 
Jurisprudence. 


PROFESSIONAL  MEETINGS. 


INCORPORATED  LAW  SOCIETY. 

Tlie  Anniversary  Dinner  of  this  Society  took 
place  on  Thursday,  the  i2th  instant,  at  the 
Society's  Hall  in^  Chancery  Lane,  when  Mr. 
Freshfield,  M.  P.,  presided.  There  were  about 
170  persons  present,  amongst  whom  we  ob- 
served a  more  than  usual  proportion  of  the 
senior  members  of  the  Society. 

The  Chairman,  in  brief  and  appropriate 
teims,  proposed  the  health  of  his  Majesty,  to 
whom  the  society  was  indebted  for  its  charter 
of  incorporation :  '*  the  Queen  and  the  rest  of 
the  Royal  Family"  were  idso  proposed.  Then 
followed  the  healths  of  the  Judges  of  the  res-^ 
pective  Courts  of  Eauity,  Common  Law,  Ad* 
miralty,  and  Ecclesiastical.  "The  Attorney 
and  Solicitor  General,  and  the  other  members 
of  the  bar  "  were  next  given. 

In  proposing  "  Prosperity  to  the  Law  Society 
of  the  United  Kingdom,"  the  Chairman, 
amongst  other  remarks  said,  that  its  success 
would  principally  depend  on  the  conduct  of  its 
own  members  ,*  that  in  proportion  as  they  sus- 
tained their  reputation  for  honor  and  intelli- 
gence, and  in  proportion  as  they  discounten- 
anced every  species  of  mal- practice,  the  society 
would  take  its  rank  amongst  the  institutions  of 
the  couittry ;  and  in  its  collective  character, 
would  doubtless  aid  the  profession  in  every 
proper  and  legitimate  object. 

"  The  Lecturers  of  the  Society"  were  next 
noticed ;  and  the  Chairman  dwelt  strongly  on 
the  valuable  instruction  which  the  junior 
members  of  the  profession  derived  from  the 
researches  of  the  learned  gentlemen  who  favor* 
ed  the  society  by  lecturing  in  that  Hall.    He 


Meeting  of  fke  Intorf orated,  Lfiw  SQcief^.-^Cfrtifi^tf^  Cpfu^af  eef t« 


386 

sQggeated  also,  that  the  continued  atteqdance 
oi-iae  Bieaiben  in  general,  would  give  add!- 
^onal  encouragement  to  this  important  part  of 
the  objects  of  the  Institution. 

Tiie  healtb  of  the  Chairman  was  proposed  by 
Mr.  Tooke,  M.  P.>  whe,  amongst  other  things 
aaid,  that  there  was  an  abundant  tract  of  pro- 
fessional ground,  in  which  he  hoped  to  be  en- 
al)led  actively  and  zealously  to  co-operate  with 
lus  hon.  friend,  by  promoting  with  hiii^  all 
measures  in  aid  of  the  objects  of  this  Institu- 
tion, and  for  improving  the  administration  and 
practice  of  the  Law. 
.  The  health  of  Mr.  Frere,  the  Deputy  Chair- 
man,  was  proposed  by  Mr.  Fois ;  the  Commtt- 
tee  of  Management  by  Mr.  B,  Broois,  and  the 
Club  Committee  by  Mr.  />.  J-  Lee. 
'  Mr.  AT.  Lotce  returned  thanks  for  the  Com- 
mittee of  Management,  and  expressed  the 
great  satisfaction  which  he  experienced  in 
common  wi^h  the  other  senior  members  of  the 
profession,  in  the  opportunity  which  this  So- 
ciety afTordeq,  of  rendering  service  to  their 
brethren,— a  duty  which  they  should  ever  cor- 
dially perform. 

Mr.  H.  B.  Folleti,  on  behalf  of  the  Club 
Oommittee,  particularly  adverted  to  the  advan- 
tage which  resulted  in  the  conduct  of  pro- 
fessional business,  by  the  personal  knowlege 
which  the  members  of  the  society  acauired  of 
each  other,  through  the  medium  of  the  social 
meetings  in  tlie  Law  Society  Cltib. 

In  proposing  the  donors  to  the  library,  Mr. 
Bigff  ernvkteed  on  the  importance  of  that  de- 
partment of  the  Institution,  to  which  4000  vol- 
umes hftd  been  contributed,  and  for  a  large 
part  of  which  the  society  was  Indebted  to  some 
of  the  learned  Judges,  to  several  of  the  King's 
counsel,  and  to  a  considerable  jpart  of  the  bar. 
After  noticing  the  liberal  contributions  of  many 
members  of  the  society,  he  urged,  that  the 
example  should  be  followed  by  those  members 
who  had  not  already  sent  their  donations. 
'  Mr.  Holme  expressed  the  acknowledgments 
of  the  donors,  and  especially  pointed  out  to  the 
members^  the  desirableness  of  increasing  the 
ooUection  of  County  Histories  and  topographi- 
cal works.  The  legal  part  of  the  library,  he 
said,  was  now,  or  would  soon  be,  tolerably  com- 
plete. 

'  The  Chairman  concluded  with  proposing  the 
health  of  Mr.  Maugham,  the  secretary,  and  notic- 
ed his  services  since  the  foundation  of  the  society. 
The  Secretary i  after  expressing  his  gratefol  ac- 
knowledgments, observed,  thltt  it  was  now 
exactly  600  years  since  attorneys  at  law,  by  the 
Statute  of  Merton  in  1236,  were  authorized  to 
appear  for  suitors.  It  was  evident,  that  prior 
to  that  time,  they  were  an  existing  class  of  le- 
gal practioners ;  and  it  was  remarkable,  that 
the  first  report  of  a  case  in  one  of  the  superior 
courts,  was  decided  only  a  few  ye&rs  previous- 
ly. He  hoped  that  through  the  means  of  this 
society,  the  profession  at  large  would  become, 
frithont  exception,  as  honorable  as  ft  was  an- 
cient.  He  had  the  pleasure  to  say,  that  the 
number  of  members  now  exceeded  one  tliou- 
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Sir, 


In  writing  upon  this  interesting  subject,  i^  is 
not  so  much  my  purpose  to  argue  toe  import* 
ant  question  it  in^olve^,  as  to  remark  upon  the 
materials  furnished  by  you  (p.  279)  for  discus- 
sion, in  the  hope  that  some  mofc  able  cor^ea- 
pondent  may  favour  us  v^th  an  opinion.  I  ipust 
take  the  question  to  be  as  you  nave  stated  it^ 
viz.  **  Whether  certi^cated  conveyancers,  be- 
sides being  entitled  to  fee?  fpr  drawing  ^e%^ 
and  instruments^  and  advising  on  the  &w  and 
practice  6(  conveyancing,  can  also  charge  for 
attendances  ^d  correspondence,  i^d  for  en- 
grossing and  attesting  deedsi.  like  a  solicitor  V^ 
Now  such  a  case  aa  tnij  does  not  cope  withiA 
the  1  Ith  section  of  22  CL  2,  c.  4$,  which  relates, 
only  to  an  unqualified  perso;;!  p^acUsing  through 
the  (^[ency  and  connivance  of  an  a)K>rney  or 
solicitor.  Neither  do  I  think  the  subject  re- 
ceives more  light  from  2  O.  2,  c.  i}3, — m^de 
perpetual  by  30  G.  2,  c.  19,  s.  76;  for§ec.24 
of  the  former  act  api^ears.  to  rdate  exclusive- 
ly to  proceedings  In  the  Courts  of  Law  a|^d 
Bouity. 

Then  let  us  con;sider  the  effect  of  the  stanm 
acts  in  reference  to  your  point,  whether  certifi- 
cated  conveyancers  are  allowed  not  only  to  charge 
for  drawing,  but  also  for  intfrossing  and  copying. 
It  certainly  does  hot  strike  me,  as  itappeiurs  to 
have  struck  you,  that  from  the  statemeht  of  the 
exemptions  alluded  to  by  you  in  the  schedule 
to  tl^e  44  G.  3,  c.  98.  that  the  certificated  con- 
veyancers who  charge  £pr  drawing  are  thereby 
excluded  from  making  a  charge  for  engross- 
ing, &.C.    So  far  from  preventing  the  person 
who  draws  from  ingrossmg  or  copying,  unless 
he  be  an  attorney,  that  portion,vf  the  act  merely 
exempts  from  payment  of  the  duly  such  persona 
as  do  not  draw,  but  are  engaged  in  engrossing 
or  copying  only;  and  it  seem^  clear  that  tbes& 
exemption  clause?  were  introduced,  not  to  de^ 
fine  the  limits  and  nature  of  a  certificated  con- 
veyancer's business,  and  by  tliat  means  exclude 
him  from  any  other  employ  mepV  hut  for  the 
purpose  of  takin^f  a  certain  class  of  jiersona 
out  of  the  operation  of  the  clai^se  impoun^  the 
duty,  who  would  otherwise  have  been  consider- 
ed chargeable  therewith.    Biit  the  conveyancer 
is  not  of  that  class.    The  I4th  sec.  of  the  4i 
G.  3,  c,  98,  enacts,  "  that  every  person  whq 
shall,  for  or  in' expectation  of  any  fee,  gain,  or 
reward,  directly  or  indirectly,  draxc  or  prepare 
any  conveyance  of,  oir  d^.ed  relating  to,  any  real 
or  personal  estate^  or  any  proceedings  in^  law 
or  Equity,  otheir  than  ana^  except  serjean^  at 
law,  barristers,  solicitor^  attorneys,  notarieSj| 
proctors,  agents,  or  proci^ratprs  having  obtain- 
ed regular  certific^tesj '  and  special  pleaders* 
draftsmen  in  equity,  apd  d^ftveyaneere,  being 
me  miters  of  one  of  the  four  fnns'  of  Court,  and 
havifig  tahejn  oi^t  the  certificate^  mentipned  in 
the  sc^hedule  to  that  act  annexed*  and  other 
than  and  eof^ept  persons  solely  employed  to  £ff- 
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tlini  mem!  except  f^oblie  oflicen  dr^wioy  pr 

§reparing  official  iD8trament8»  appficable  to 
leir  respective  offices,  ahd  in  the  coilrse  of 
tiMir  dil^,  dbftU  fbrfeit  and  pity  fdr  ete^  slftli 
offence  the  sum  of  60/.".  It  may»  I  think,  be 
fairly  arruea  from  the  above  sec.  that  the  ex- 
ception ID  ftfvour  of  persons  eMgtf^fed  in  in- 
groMinif,  &c.  was  introdaced,  becasse  thfe  pre- 
vions  word  "  prepare"  would  otherwise  have 
included  ingrossingf;  and  the  effect'  of  the 
^ception  is  not  to  narrow  the  mining  Of  thi^ 
word,  bat  to  exempt  a  certun  diBs  from  its 
operation.  This  word  may  be  said  in  one  case 
to  have  a  confined,  in  another  a  itiore  extend- 
ed si^ificatioA.  In  the  former  instance  ft 
would  be  syn6nymoB8  with  ''  draw" ;  in  the 
latter  it  woiud  extend  to  in^ossing,  &c. ;  and 
WBCB  ptit  tft  opposition  to  iDgross,  it  w  used 
in  its  confinea  sense ;  but  whatever  its  mean- 
ing in  the  Stamp  Act,  the  certificated  convey- 
ancer is  not  affected  by  it.  Even  If  we  suppose, 
for  the  sake  of  argument,  that  a  conveyancer's 
business  is  not  to  complete  a  conveyance,  is 
that  portionf  of  it  which  does  not  come  v^thin 
his  business  of  su<A  a  aatiute  that  he  cannot 
cbar^  for  ita  performance  i  The  general  rule 
of  law  is,  that  every  man  who  devotes  his  la- 
bour, or  hie  talents,  or  his  time,  to  the  service 
of  another,  ^all  be  entitled  to  a  recompense ; 
and  I  am  aware  of  no  restraint  by  statute  as  to 
the  persons  to  be  employied  in  iogrossing  and 
copyings  and  of  no  law  which  says  that  a  certi- 
fioated  eonyeyaneer,  as  such,  shall  be  debalrred 
hem  fc^owiftg  this  employment.  The  law 
stationer  can  charge  for  his  trouble,  and  why 
should  not  the  conveyancer  l;e  able  to  do  so 
for  similar  work  and  trouble  ?  But  the  hm- 
telriuU  questldii  appears  (o  be  this :  Can  tie 
cMndat'ed  conveyancer,  on  account  of  such 
woilc  ^i  labour,  ihake  the  same  changes  in 
aitoount'  as  the  attorney  ?  or  has  the  latter,  on 
accoti'nC  of  his  profession,  a  privilege  6f  chargl 
iiif  more  than  the  former  ? 

In  discussing  this  point,  it  must'  be  conceded 
that  the  law  stationer's  charges  are  less  tlian 
the  attorney's;  but  how  differently  are  they 
situated  I  The  former,  in  order  to  get  employ- 
ment, is  obliged  to  submit  to  a  less  charge, 
and  can  often  afford  to  do  so  from  the  ejttcnt 
of  his  business ;  whereas  the  attorney,  who  lias 
his  iugrossing  done  in  his  own  office,  is  gene- 
rally obliged  to  keep  a  clerk,  whom  he  seldom 
pays  according  to  the  quantity  of  work  done, 
which  makes  the  attorney  liable  to  suffer  if 
business  fluctuates.  The  attorney,  too,  has  not 
attained  to  his  profession  without  considerable 
expense,  and  is  under  responsibility  to  his  cli- 
ent for  the  diie  performance  of  the  business 
entrusted  to  him.  He  is  allowed  to  make  a 
fixed  chaige  for  ingrossing,  which  the  Courts 
allbw.  We  mast  therefore  take  it  for  granted 
that  it  is  a  just  and  reasonable  charge.  If  just 
as  respects  the  attorney,  why  should  it  be 
otherwise  with  reference  to  the  certificated 
conveyancer?  He,  too,  has  not  attuned  to 
his  profession  without  considerable  expense, 
and  IS  also  responsible  to  his  client  for  the  due 
performance  of  the  business  entrusted  to  him.  I 
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BeSA^9,  we  «f^  konAHMitg  A  date^  i^ttt  h» 
deals  directly  with  hM  clifent,  i(nd  not  with  tha 
attorney,  as  the  law  stationer  does.  As  be- 
tween the  law  stationer  and  the  attorney,  the 
charge  of  the  former  it  matter  of  j)retiou8  set- 
tlement; but  as  between  the  client  and  certifi* 
cated  ponveyancter,  such  is  not  .the  case. 

Under  ihese  circumstances,  I  cannot  iinagiae 
why  the  charge  of  bpth  certificaUd  cenveySncar 
and  attorney  should  not  be  guided  by  the  sitfne 
rules,  in  the  absence  of  any  asreemeflt  to  the 
contrary,  unless  the  latter  claims  Sotne  priv^ 
lege  of  his  profession ;  for  I  am  pretty  conft- 
dent  the  former,  by  ingrossing  or  copying,  or 
correspondiogi  or  attending  to  give  advice  on 
the  sumect  of  conveyancing,  does  not  interfere 
with  a  business  ejfqlMwelp  that  of  an  attome? 
or  solicitor.    PQiioker  v.  Norman,  I  B.  &  Ch 
270,  decides  that  ik  conveyancer  may  rteowtit 
for  h'^  fees;  and  Mr.  J.ustice  Holt'tjfd  0Ay% 
"  he  has  the  same  ground  of  action  which  the 
law  gives  to  every  man  (with  the  exceptions  ^ 
ready  pointed  oiit)  who  performs  a  service  for 
another.    I'erspns  practising  in  ihe  subordhMtt 
degree*t  even  Qf  (he  excepted  professionsS  mejr 
recover  /or  thfiir  iervUet^    Surgeons  may  re- 
cover  for  skill  and  attend^c^,  and  attorney* 
for  conveyancing.     There  is  ikerrfwre  noikin([ 
/9  place  a  eertyicaied  convepaneer,  not  at  thti 
Car,  in  a  different  fituaiion  /rom  «•  tfiitfrney 
pr/rviising  as  q  conveyancer,  or  to  take  him  oiil 
of  the  general  rults  both  of  law  and  justice,  thal^ 
every  man  should  be  entitled  to  recover,  a  re* 
compence  for  the  devotion  of  his  labour  for  ^« 
benefit  of  another.'* — ^The  case  of  Crammond  v. 
Crouch,  3  Car.  &  P.  77i  decides  nothing  more 
than  this:  vii',  that  if  a  conveyancer  representa 
himself  as  an  Attorney  or  solicitor  in  a  bushtiesa 
requiring  the  aid  of  an  attorney  or  solicitor,  ju 
ii^  bankruptcy  business  (which  almost  .explu** 
sively  belongs  to  men  of  the  latter  profession) 
the  cpnyeyanccr  shall  not  recover  his  feesi- 
and  the  items  of  the  account  in  that  case  w<ere 
remarked  upon  by  Lord  Tenterden,  as  furnish- 
ing additional  evidence  of  such,  misrepresenta- 
tion, and  for  no  other  purpose — certeiinly  not. . 
to  shew  that  where  a  conveyancer  is  allowed  to 
make  a  charge  in  that  character,  os  for  ingroi- 
singy  &c.,  the  same  shoiddi^ot  be  equal  in  amount 
to  Uie  attorney's.    The  above  remarks  wiH  ap- 
ply in  some  respects  to  charges  for  attendance 
and  correspondence  in  c<)nveyancing  business. 
And  as  to  the  amount  of  the  charge,  I  would 
ask,  is  not  a  conveyancer's  correspondence  as 
serviceable,  and  huf  time  as  valuable  to  thus 
client,  as  the  attorney's  ? .  The  special  pleader 
is  somewhat  differently  situated  from  the  con- 
veyancer, for  the  business  of  the  former  has' 
relation  to  proceedings  in  the  Courts,  which 
makes  all  the  difference. 

E.P. 

Maccle^eld,  Feb.  11,  1S35. 


»  Barristers  and  physicians. 
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COUNTRY  COMMISSIONERS  OF 
BANKRUPTCY. 


To  the  Editor  qfthe  Legal  Obeerver. 

Sir. 
I  HAYS  been  much  amused  by  reading  an  arti- 
de  in  the  Legal  Observer  of  the  14th  Feb., under 
thetitle  of  "Def  eoce  of  Country  Commissioners 
in  Bankruptcy,"  addressed  to  you  bv  one  of 
the  Sheffield  hist  of  CommUsioners.  lliat  gen- 
tleman might  have  saved  himself  great  trouble, 
and  apparently  great  soreness,  had  he  consi- 
dered calmly  for  one  moment  my  observations. 
He  would  then  have  discovered  that  /  made  no 
attack  on  the  Commissioners  at  all,  and  did  not 
utter  one  word  of  complaint  upon  their  con- 
duct. They  are  highly  respectable  and  business- 
like men,  as  I  well  know;  and  therefore  I 
could  not  intend  any  reflection  upon  them.  It 
is  the  sifstem  of  selection  of  whicn  I  complain- 
ed, as  being  contraij  to  every  just  principle 
towards  the  profession  at  lar^e,  and  the 
ematlness  in  number  of  the  commissioners  to  do 
the  business  in  bankruptcy  at  so  little  an  ex- 
pense to  the  estate  and  oarties  as  it  could  and 
ought  to  be  done  at,  if^  a  sufficient  number  of 
Commissioners  had  been  appointed.  It  is  be- 
neath me  as  a  gentleman  to  notice  the  sneer  of 
*'the  Commissioner,"  that  the  difference  in 
profit  between  the  old  and  new  system  "  is 
really  why  all  this  fault  is  found  by  your  cor- 
respondent/*  except  that  really  this  Country 
Commissioner  might  have  seen  that  such  an 
observation  cannot  justly  apply  to  a  London 
solicitor,  who  cannot  by  possibikty  profit  by  the 
working  of  a  country  commission,  whether  at 
Sheffield  or  Huddersfield. 
•  The  Commissioner  admits  the  whole  of  my 
case.  He  travelled  himself  fifty  miles,  and  no 
doubt  was  paid  for  it,  or  he  would  have  com- 
plained ;  and  supposing  all  the  other  parties  to 
have  travelled  as  much,  I  think  it  will  be  found 
that  the  expenses  of  the  travelling  alone  make 
the  balance  in  favour  of  what  I  contend  for, — 
namely,  that  at  least  there  ought  to  be  a  suffi- 
cient number  of  Commissioners  named,  to  avoid 
this  ^eat  loss  of  time  and  expense.  The  Com- 
missioner, being  one  of  the  elect,  is  of  course 
bound  to  support  the  system,  but  which  he 
must  know  is  generally  condemned. 

W.F. 

[Our  present  correspondent  has  subscribed 
his  name  to  this  letter ;  but  it  being  our  wish 
to  prevent  all  personal  controversies  in  these 
piiges,  we  have  given  his  initials  only.  Our 
business  is  with  the  profession  at  large,  and  its 
grievances.  The  article  to  which  the  Sheffield 
Commissioner  replied  was  not  a  direct  com- 
munication, but  an  extract  from  a  pamphlet, 
from  which,  as  it  related  to  the  system  lately 
established  of  appointing  Country  Commission- 
ers (of  which  we  had  heard  many  complaints). 


we  deemed  it  our  doty  to  meke  some  extracta/ 
We  thought  that  the  writer  of  the  pampbkf 
made  out  a  strong  case  against  the  practice 
adopted  by  the  late  Lord  Chancellor,  llie 
learned  Commissioner  defended  himself  and 
his  brethren  on  the  Sheffield  last,  and  we  could 
not  refuse  inserting  his  statement.  It  appiears, 
however,  that  the  general  question  yet  remains 
to  be  settled,  and  on  this  we  shall  be  glad  to 
receive  further  information  from  different  parts 
of  the  country,  in  order  that  all  the  details  of 
the  complaint  may  be  collected  and  brought  to 
the  notice  of  the  present  Lord  Chancellor.] 


SUPERIOR  COURTS, 


MMtti  Cf^ancfllor'ir  Court. 

FBAUD.— C0N8TRUCTITB  NOTIGB.— ' 
SOLICITOR. 

j4  solicitor  having  by  fraud  obtained  an  as^ 
si^nment  of  a  mortgage  from  his  client, 
Without  paying  the  consideration,  Itorrews 
money  from  a  third  party  on  the  security 
of  the  property  cftmprised  in  the  assigned 
mortgage :  Held,  that  as  the  circumstances 
of  the  transaction  would,  to  a  prudent 
lender,  convey  notice  of  the  fraud,  he, 
although  innocent  of  the  fraud,  must  be 
postponed  to  the  fitst  mortgagee  whose 
lien  subsisted. 

This  was  an  appeal  from  the  Master  of  the 
Rolls,  The  plaintiff  is  an  aged  lady  living  at 
Ipsmch,  and  in  the  year  1826  she  employea  an 
attorney,  named  Bostock,  to  draw  her  will. 
In  consequence  of  being  so  employed,  Bos- 
tock, discovering  that  she  had  $000/.  in  the 
3  per  cent,  consols,  shortly  afterwards  pro- 
posed to  her  to  increase  her  income,  by  autho- 
rizing him  to  lend  this  monev  on  mortgage,  at 
an  interest  of  5  per  cent.  This  change  was  to 
make  an  addition  of  180/.  a-year  to  her  in- 
come ;  and  seduced  by  the  bru^btness  of  hb 
promise,  and  his  assurances  of  the  validity  of 
the  security,  she  gave  him  a  power  of  attorney 
to  sell  out  the  stock  and  dispose  of  it  accord- 
ing to  the  plan  proposed.  The  money,  as  he 
represented,  was  advanced  on  mortgage,  in  two 
sums  of  6000/.  and  3000/.  No  inquiries  were 
made  by  her  into  the  securities,  and  the  in- 
terest was  regularly  paid  until  the  year  1829, 
when  some  delay  toox  place,  and  the  plaintiff 
directed  Bostock  to  take  measures  for  calling 
in  her  principal.  It  then  appeared  that  the 
3000/.  had  been  lent  to  a  person  named  White, 
who  was  engaged  in  a  building  speculation  on 
some  land  belonging  to  Bostock,  at  Kenning- 
ton.  A  few  days  after  this  desire  of  Mrs. 
Kennedy  to  call  in  her  principal,  Bostock  pro- 
ceeded to  Ipswich  witD  a  deed  of  assignment 
ready,  by  wulch  Mrs  Kennedy  agreed  to  as- 
sign this  mortgage  to  him^  on  receiving  3042/. 


AgMrtor  Caurii:  Ftce  Cktmfettor, 
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priodp«l  4od  iaterest.  This  deed  Mn.  Ken* 
aedy  signed  in  the  presence  of  witnesses,  and 
she  also,  as  it  was  alleged,  in  ignorance  of  the 
consequence,  wrote  her  name  on  the  back  of 
the  deed  in  the  presence  of  the  same  witnesses. 
Above  this  signature  Bostock,  on  his  return 
to  London,  wrote,  or  procured  to  be  written, 
a  receipt  for  the  payment  of  the  mortgage 
monev,  and  having  previously  become  pos- 
lessed  of  all  the  interest  which  White  had  in 
the  property,  he  was  then  provided  with  a 
dear  tide  to  the  estate  at  Kennington,  and 
ibortly  afterwards  prevailed  on  his  father-in- 
law,  Mr.  Kirby,  to  lend  him  the  sum  of  2000/. 
on  it  by  way  of  mortgage.  Bbstock  never 
paid  the  plaintiff  the  3042/ ,  but  soon  abscond- 
ed, and  was  made  a  bankrupt.  The  plaintiff, 
on  discovering  the  fraud  practised  on  her, 
filed  a  bill  for  the  puipose  of  obtaining  a  pre- 
ference over  Kirby  ui  the  payment  of  her 
mortgage,  which  she  contenaed  to  be  still  in 
force,  as  the  signature  to  the  payment  of 
money  on  the  assignment  had  been  obtained 
by  fraud.  The  question  was  argued  before 
the  Mtuier  o/ihe  RoHs^  who  declared  that  the 
defendant  iurby,  although  perfectly  innocent 
of  all  connection  with  the  frauds  or  Bostock, 
muft  be  held,  on  the  circumstances  of  the  case, 
to  have  had  notice  of  the  defect  in  the  deed  of 
assignment,  and  that  the  plaintiff  must  there- 
fore be  declared  to  have  a  priority  of  claim. 
The  appeal  was  against  the  wnole  decree. 

The  Solicitor  General,  Sir  fTtlliam  Home, 
sad  Mr.  Girdiestone,  in  support  of  this  decree, 
argued  principally  in  favour  of  the  position 
that  the  defendant  had  constructive  notice  of 
the  fraud  that  had  been  practised.  According 
to  his  own  answer,  he  had  such  an  opinion  of 
his  own  capacity  to  judge  of  the  validity  of  a 
title  that  he  employed  no  solicitor,  but  relied 
on  the  representations  of  Bostock,  and  his 
own  examination  of  the  papers.  The  deed  of 
assignment  was  worded  so  strangely ;  the  re- 
ceipt on  the  back  for  the  payment  of  the  mo- 
ntj  had  so  much  of  a  suspicious  appearance, 
bemg  written  in  a  different  hand  rrom  that 
used  in  the  bod^  of  the  deed,  and  the  signature 
being  in  a  division  of  the  paper  below  the  re- 
ceipt; and  from  the  general  nature  of  the 
deed,  there  was  not  a  solicitor  in  London  who 
would  have  ventured  to  advance  a  shilling  on 
it  without  further  inquiry.  As  the  defendant 
had  been  content  to  take  his  own  judgment, 
he  must  suffer  for  not  availing  himself  of  those 
notices  of  fraud  which  were  apparent  on  the 
face  of  the  document. 

Sir  Edward  Sugden  and  Mr.  fFigram,  in 
support  of  the  am,^l,  contended,  wat  there 
had  been  no  fraud  committed  on  the  plaintiff, 
sod  that  if  there  had  been  a  fraud,  stiH  the 
plaintiff  was  not  entitled  to  make  the  innocent 
defendant  suffer  for  her  misplaced  confidence 
and  gross  nej^ligence.  The  plaintiff  knew  that 
she  was  signmg  a  receipt,  she  knew  the  con- 
teats  of  the  whole  document,  and  the  effect  of 
it.  She  trusted  Bostock's  promises  to  pay, 
bat  on  his  failing  to  perform  his  promise,  she 
then  turned  round  on  the  defendant,  who  had 
^lidjldg  advanced  his  money  on  the  security 


of  the  agreement.  If  the  plaintiff  had  been 
deceived,  she  had  been  deceived  by  her  own 
confidential  solicitor ;  and  it  would  be  a  mon- 
strous stretch  of  the  principle  of  a  Court  of 
Equity,  to  say  that  a  defendant  who  openly  and 
innoc^ently  advanced  his  money  on  an  appa- 
rently valid  security,  was  to  be  made  a  sufferer 
for  the  negligence  and  misplaced  confidence 
of  another  In  the  solicitor  with  whom  he  trans- 
acted business. 

Lord  Chancellor  Brougham,  on  the  last  day 
of  his  sitting  in  Court,  affirmed  the  decree ; 
but  as  no  blame  was  to  be  imputed  to  the  de- 
fendant, and  the  whole  fiiult  lav  on  the  plain- 
tiff herself,  for  placing  too  much  confidence  in 
Mr.  Bostock,  her  own  attorney,  for  that  rea- 
son his  Lordship  reversed  so  much  of  the  judg- 
ment in  the  Court  below  as  gave  costs  of  the 
suit  to  the  plaintiff. 

Kennedy  v.  Mfr^y  and  Green,  at  Westmin- 
ster, Nov.  19th,  20th,  &  21st,  1834. 


CODICIL. — ^EXECUTION  OF  A  POWER. 

Held,  that  a  eodieil  confirming  a  will  was  a 
good  execution  of  a  power  of  appointment 
created  between  the  times  of  making  the 
will  and  codicil. 

The  bill  was  filed  for  specific  performance 
of  a  contract  for  the  purchase  of  an  advowson, 
and  the  question  as  to  the  validity  of  the  titie 
came  before  the  Court  upon  exceptions  to  the 
Master's  rejM>rt.  It  appeared,  that  by  a  settle- 
ment executed  in  1 7/4.  upon  the  marriage  of 
a  lady  of  the  name  of  Wilkinson,  a  power  of 
appointment  over  the  advowson  and  other  real 
estates  was  secured  to  her,  with  an  ultimate 
remainder  in  fee  to  herself.  She  became  a 
widow  in  the  year  following,  and  then  made 
her  will,  whereby  she  devbed  the  estates  over 
which  she  had  the  power,  and  all  her  other 
real  estate,  to  trustees  in  fee,  upon  certain 
trusts.  She  soon  afterwards  contracted  a  new 
marriage,  and  thereupon  the  same  estates  were 
again  settled,  and  a  new  power  of  appoint- 
ment over  them  secured  to  her.  She  soon 
afterwards  made  a  codicil,  by  which  she 
changed  one  of  the  executors  in  her  will,  and 
confiirmed  the  same  in  every  other  particular. 
The  Master  reported  that  the  power  was  wdl 
executed. 

In  support  of  the  exception  it  was  argued, 
that  the  first  power  was  destroyed  by  the  se- 
cond settlement,  and  that  the  second  power 
was  not  executed  by  the  codicil.  The  cases 
cited  on  both  sides  are  referred  to  in  Sir  Ed- 
ward Sugden's  Treatise  on  Powera. 

^  His  Honor  the  Fice  Chancellor  was  of  opi^ 
nion  that  the  codicil  was  a  good  execution  of 
the  second  power  in  the  persons  named  in  the 
will,  which  It  republbhea  and  confirmed. 

Griffin  v.  Richards,  M.  T.  1834. 


a«o 


St^fertor  OamrH:  Kin^fh Bemk Pt^Mm  Oaurf. 


minffi  »mc|r  l^tttte  Caurt 


iKANOAMtrfl. — ^KOnCB  OF  APPSAL. — "WAtttfl 

Inhere  respondenU  knve  received  refuliir 
notice  of  appeal  for  one  eeseions,  ana  have 
been  parties  to  an  adjournment  qf  it,  they 
cannot  afterwards  ottject  to  not  receiving  a 
Mrictiy  regular  notice  of  appeal. 

This  was  an  a|»plication  for  %  mamkmw  to 
be  directed  to  the  Justices  of  Gldvoestershine, 
rmiriiig'  theat  f  hear  an  appeal  against  an 
GTOer  of  reflftoval*  It  appeared  that  the  order 
waa  made  in  March  \SSi,  and  im«k«  given  for 
the  ensoing  Easter  tenions.  The  appellanti, 
however,  applied  for  and  obtained  an  adjoora- 
oMnt,  an  the  gronnd  of  the  iilnesa  of  one  of 
thtir  oMterial  widiemea.  Before  the  adjoom* 
mant  waa  made  the  respondent's  ceiinasl  was 
heard,  and  it  was  made  on  condition  of  the 
payment  of  coats.  A  notice  waft  then  given 
for  the  July  sessions,  which,  it  was  contended, 
was,  by  the  rules  of  the  sessions,  two  days  too 
late.  It  was  ordered  by  the  rules  alluded  to, 
that  notice  of  appeal  should  be  delivered  on  or 
before  Tuesday  in  the  week  previous  to  the 
sessions.    The  same  nde  also  applied  to  re- 

pited  appeals.  The  production  of  the  pauper 
*t  the  trtal  was  also  requffed.  The  appellants 
^pli«fi  »  second  time  for  a&  adjonroment, 
statingt  at  a  ground  for  such  applKation,.  the 
se^re  illneas  of  the  pauper.&iTha  respondents 
then  objected  to  the  appelKnta  being  heard, 
on  the  grounds  of  the  nonproduction  of  the 
pauper  and  the  shortness  or  the  notice.  The 
session*  confirmed  the  order,  on  the  ^ound 
that  the  'notice  waa  insufficient  according  to 
their  rules. 

It  was.  contended  in  support  of  the  rule»  that 
as  a  regjolac  notice  of  appeal  had  been  given, 
and  attr  adjournment,  with  the  knowledge  of 
the  respondents,  and  to  which  they  were 
pirtiea«  it  was  too  late  at  the  second  sessions 
to  obj/ect  to  the  insufficiency  of  the  noUce, 
and  thar^ore  the  mandamus  must  go. 

Oa  sUawing  cause  against  the  rule,  it  was 
submitted,  that  as  a,  reguUr  notice  had  not 
beea  given  for  the  second  sessions,  at  which 
thoctsial  was  to  take  y/isuce,  the  justices  were 
not  bound  to  hear  the  appeal.  The  justices 
wfiro  theaafore  rightin  refusing  to  hear  it. 
Cur.,  adv.  vuU. 

Uitledale^  X^  after  takioff  time  to  consider, 
g%ve  it  aa  bis^opinion  that  the  notice^  waa  suf- 
nqientr  ^^'  Uierefove  directed  a. ffli<Nufa««rir  tn 
go. 

Rule  abaolnte.-^-ZUsr  v.  Tke  Justicee  of 
GlmcettetfMfe,  H.  Ti.  1836.    KL  &.  PI  G. 


NtiiieB  OF  AFPSASf-^AAJoumMimin*.-- 

Oilin»n-OF  BBNOVAL. 

fntere  there  has  been  one  adjimmmentof  an 
appeal  at  the  first  sessions  after  the  order  of 
remewtl'hus  been- executed  purstsantto  the 
statute,  the  justices  httve  a  discretion  as  to 
whether  they  wil^aslfmtrn  at  a  second  ses^ 


In  this  case  an  order  of  removal  had  been 


eaedfttad,  tM  an  ab]k»l  eolered  agnlanf  li  ai 
the  Juno  aeasionsfoftkrinBg.  That  vtaa  respitcNl 
in  the  ordinary  way,  and  for  the  October  aea-i 
sione  notiee  of  appeal  waa  given  to  th<e  re* 
spoadents.  This  notice  was  too  late,  necord- 
ing  to  the  practice  of  the  seesiona.  When 
the  appeal  was  cidled  en  die  respondents  6fak 
jected  to  the  irregnlarity  of  the  notice^  Hie 
appdlants  then  moved  to  aci)onm  the  appeaL 
Ine  adjournment  was  exposed  by  the  re^on^ 
denCs,  and  lite  Bench,  by  a  majority  of  one, 
ultimately  rtiFnsed  to  adjourn  the  appeal*  An 
applieation  was  theb  made  to  tins  €k)iirt  ibt  n 
ntand^mus  to  be  direcited  to  the  justioi^,  Fe- 
ouiriag  tfliem  n>  enter  oontinitances  and  liev 
the  appeal^  on  the  ground  that  the  pradiee  of 
the  aessioBS  was  unreasonable,  and  thctrelbrt! 
that  the  Court  ought  to  interfere  by  tiie  exer- 
cise of  its  visitatorial  power,-  And  coni|^  the 
justicea  to  hear  Ae  appeal. 

On  shewing  cause  i^inat  tMs  mle»  it  fvai 
contended,  that  as  there  had  been  oie  adfjocmi'- 
ment  of  the  appeal  in  this  case  by  foree  of  tl» 
statute  9  6.  1,  the  ohfisatory  n#oviAna  of 
that  act  laid  be6n  compUed  whb.  That  net 
only  applied  te  the  first  sesssoos  aOkf  estorni- 
ing  the  order  of  removal,  and  therefore  at  the 
second  it  wee  for  the  justices  to  saf,  in  tke 
exeleise  of  their  discrefioD,  whether  they 
wonld  a«^ourn  the  appeal  or  not.  That  die. 
cretion  they  had  exercised  by  reforing  to  nd- 
joum  the  appeal,  and  new  the  Court  had  no 
power  to  interfere.  As  to  tile  nnreasonable- 
nese  of  the  ^ctice  of  which  complhint  had 
been  nsade,  it  did  not  appear  that  any  aach 
existed.  The  sessions  reqdired  that  fonrteeor 
days'  neticte  of  appeal  shom  be  given  in  cases' 
of  recited  appeai^  and  eight  oajs'  netiee  in 
case  of  ordinary  ap|ieals.  There  was  food 
reason  whjf  h>nger  notice  of  appeal  sHonld  be 
requinedf  in  case  of  a  respited  appeal  than  in 
that  of  aa  orduwry  appeal ;  for  it  nriglit  be 
expected  that  at  the  sessions  next  alter  exe- 
cuting the  order,  aa  appeal  should' be  entered^ 
but  afler  sleeping  so  long  lipoa  their  rights  i» 
would  not  be  expected  that  dir  appdlanaa 
should  appeal;  aoa  therefore  a  kmgvr  noticn 
^  would  of  eoune  be  roqnjred*. 

Cwr.  adm^fSuU, 

Patttesvfl^  «^.,  after  taking  time  tb  considei', 
was  of  opinion  that  l^e  statute*  cf!d  not  appfy 
to  this  case,  and  therefore  the  sessionis^  were 
not  compelled  tb  adjourn;  That  being'  so 
they  might  decide  according^  tb  the  rules  of 
the  sessions.  In  those  rules  there  appearbi  to 
be  nothing  unreasonable,  and  therefbre  the 
Court  conkl  not  interfore.  The  pfesent  rule 
inust  therefore  be  disch%u*ged. 

Rule  discharged,  without  costs.-' Aftr.v.  TMe 
Justices  iriT  Mnmouthshire,  H.  T;  \9BB\  K.  B. 
P.C. 


costs; — WRIT  or  mtAL.— txxation.— Aftai- 

TAATOR.'^-CBRtkPICATB. 

//  M  notnecessmy  th^  a  Judge  shoukt  h^r 
the  wksh  sf  a  eauic  thr&ngh'  in'  ofd^  l# 


S^i9l^Jkm4§f  XtlV't&iiKAPiwrftkeCb«r#. 


an 


Mif/lc  iim^io  cifrfiSf  v^m^M 


$9t4lm4ir0^ 


This  was  mi  ^iplicaticHi  to  review  the  Mu- 
ter*8  taxation.  A  vehBet  had  been  entered  in 
fafoar  of  the  plaintiff  for  a  sum  less  than  201., 
and  the  queation  was  whether,  under  the  c^r- 
cnmstances  of  the  case,  the  Master  ouf  ht  to 
have  taxed  the  phuntiff  his  costs  accordinfif  to 
the  ordinary  scale,  or  aceordtn|f  to  the  reduced 
one  prosided  in  the  directions  to  taxinn^  officers 
piomiilgated  in  Hilary  term,  4  W.  4.  The 
fsiue  lutfi  been  brought  on  for  trial  at  the 
Warwicfc  assises,  when  after  il  had  proceeded 
Home  way  it  was  referred. .  A  verdict  was 
taken,  swject  to  the  certificate  el  the  arbitra- 
tor as  to  the  amowil  for  which  it  should  ulti- 
mately he  entered.  After  hearing  the  case 
he  gave  a  oestificate  for  2/.  and  some  odd  shU- 
liaflB.  An  applieotion  was  then  made  to  tiie 
Judge  before  whom  the  canse  had  come  on  to 
be  tned,  for  a  certificate  as  to  the  propriety  of 
trying  the  case  before  the  superior  Court.  He 
communicated  with  the  arbitrator,  and  ulti- 
mately gave  his  certificate  that  the  cause  was  a 
proper  one  to  he  tried-  before  hkn.  The  ques- 
tion was.  whether  the  certificate  so  give»  was 
Tii]id>  t^  cause  not  having  been  entirely  heard 
before  the  Judge.  The  Master  taxed  tb^ 
plaintiff  his  full  CQSts,  according  to  the  usual 
scale.  A  rule  nitf  fc^&ving  been  obtidned  to 
set  aside  this  taxation-^ 

Cause  was  shewn  against  it.  It  was  con- 
tended^  that  it  was  not  necessary  for  the  Judge 
to  hear  the  whole  cause  through,  in  order  to 
caaWe  him  to  decide  whetker  it  was.  proper 
for  the  tnal  to  take  pkoe  before  himv 

)n  auipotrt  of  the  iiule»  it  was  submitted, 
that  vnleas  the  Judge  had  heard  the  whole 
ci^iiae  he  was  not  in  ai  situation  to  determine 
the  qjoestton,  and  wilhtU'tfae  terms  of  the  rule 
ba^  no  such  powee. 

^irn  mfo.  wtk. 

Patteson,  J.,  after  taking  time  to  consider, 
v%i  of  opinion,  that  the  words  of  the  rule  ap- 
plied not  merely  to  cases  where  the  cause  had 
been  folly  tried  bv  the  Judge,  but  also  to  cases 
where  the  cause  had  merely  been  brougjbt  on 
to  be  tried.  Tlie  Master  therefore  w^s.  right 
in  his  taxation. 

Rule  duBcharged.-^Bvr^Aeff  V.  Clark,  H.  T. 
1836.     K.B.P.C. 


sionafbsrhehirfolrtaiMd  il.    Thendei 
therefore  only  be  for  a  stay  of  proceedings  till 
a  certiia  day. 

Rule  accordingly.^Afertf  v.  Grime,  H.  T. 
1^36.    K.&P.C. 


MAlh^^^lHTAMY  OV  CHAmACTKA.-* 
CllNCT  OF  PROrVBTT. 


-avm- 


Mere  in/emf  ofeharueter  h  not  a  tujlcieni 
ground /or  rejecting  6aiL 

Bidl  was  in  this  ease  opposed  on  the  gromid 
of  hb  keeping  a  brothcL 

Patteson,  J.,  refused  to  rejeot  him  on  tha( 
ground,  as  mere  infam^r  of  chasacter  was  not  n 
sufficient  reason  for  rejecting  bail.  If  hia  pro-^ 
perty  were  insufficient  that  would  be  another 
question. 

On  forther  examination  it  appeared  that  the 
bail  had  not  saffieient  property  to  entitle  him 
to  justify. 

Bail  rejected.  — (7w/^tf'*  bail,  H.  T.  1836. 
K.  B.  P.  C. 


BXAUTNING  FOREIGN  WlTNE88£«k— itiOIIMU- 
8I0N. — STAT  a£.E&ilCBBDIN08. 

//  is  noi  a  general  rule  that  a  eommiision  to 
examine  witneseei  on  interrogatories  should 
be  9  step  of  proceetHngs, 

Onohtaininf  a  rule  nisi  for  a  commission 
on  the  part  of  the  defendant  for  examining 
foreign  witnesses,  il  was  suggested  that^  as  a 
mat^r  of  conise,  the  rule  operated  as  an  abso- 
lute stay  o£  proceedings. 

Patteson,  J.  obaerved^  that  it  could  not  be 
an  absolute  stay,  because^  if  it  were  so  treated, 
a  defendant  Q)lght  indefinitely  delay  a  plp^intiff 
in  his  remedy,  Dy  not  execi^ing  the  conupV- 


ATTACmSBKT.-fATTOBKBT.-^eUBNT, 
BBHAyBO<Ul.-<«ANKBU  FT. 

//  an  attorney  obtains  his  certificate  as  a 
bmkmpt'he  is  stili  liable  to  «fs  oHnckmettt 
/br  not  investing  money  purstttnU  to  his 
eUenfs  directions. 

This  was  an  (application  for  an  attachment 
sfirainst  an  attorney^  for  not  investing  certun 
money  pursuant^  the  directions  of  ms  cUeal^ 
and  of  a  rule  of  court  for  that  porposew  €tte 
difficulty  in  the  case  was,  that  the  aittonie}^haA 
become  bnnkrv^tand  obtained  his  certweata 
Mince  the  time  at  which  the  money  oaght  to- 
have  been  invested. 

Patteson, «!.,  thought  that  wa»  of  no  ooase^ 
quence,  as  the  investment  of  money  mumsoit 
to  hift  ciienl's  directions  was  an  aet  to  Di8!doB% 
and  not  a  debt  incurred  by>him. 

Rule  granted.— i£v|Nm#  Grants  H.  T.  1896w 
K.B.P.C. 


ATTOBKXY  AND  kGZVT.-^VHQURnm^Attm^' 
FBaSQN.— *BftALP&AOTIO](f 

fFhere  it  is  sought  to  proeeedagainetan  «o» 
oePtifioated  persot^  fsr  practieingin  tk^ 
name  if  an  attorney,  under  the  22  6,  ^ 
c.  46,  &  mustjiret  be  shewn  that  the'atfOTm 
ney  was  oftgnisant  that  the  person  who 
pseaeiissd  m  hie  name  was  uneertificatedf,^ 
and-then^the  Court  trill  takejudiciitnptiee 
of  suck  miseonduet. 

This  was  an  application  under  that  22  0*  2; 
c.  46».  s.  U«  to  have  cemnitted  to.  prison  m* 
person  Burned  Hodgson^  for  having,  while.  uo». 
eertifica^edf  practiaed  in  the  name  o£an  attaN 
nw  of  the  Court.  Thestatementa  made  m  tha 
affidavits  on  «;hieh  the  motion  was  founded. 
shewed  clearly  thai  Hodgson  was  off  the  noU, 
and  had  pittctised  in  the  nmie  of  an  attomey* 
of  the  Court..  There  wm  nothing  to  shew, 
however*  thaft  the  attocney  in  whose  nnme  ha 
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had  so  practised  was  aware  of  his  bdn^  off  the 
roU. 

Paiie9on,  J.,  thought  that  by  the  words  of 
the  sectioQ  of  the  act  in  question,  it  must  he 
shewn  that  the  attorney  was  conscious  of  the 
person  improperly  practising  being  off  the 
roll. 

This  application  was  afterwards  renewed, 
when  satisfactory  evidence  was  given  that  the 
attorney  was  conscious  of  the  person  practis- 
ing in  his  name  being  off  the  roll.  It  was  not 
wished,  however*  on  the  part  of  the  applicant, 
to  take  proceedings  against  the  attorney. 

Patieson,  J.  said,  that  as  the  misconduct  of 
the  attorney  had  been  brought  to  the  notice  of 
the  Court  it  roust  be  noticed.  The  rule  must 
therefore  go  against  both  parties,  requiring 
them  to  shew  cause  why  the  penalties  pro- 
vided bv  the  section  in  question  should  not  be 
inflicted. 

Rule  accordingly.— //I  re  Hodgson,  H,  T. 
1835.    K.B.P.C. 


Common  piexiT. 

rUBADING.  —  DBPARTURB.  —  BILL  OV  EX- 
CHANGB.  —  HUSBAND  AND  WIFB.  —  AC- 
CEPTOR. 

In  €n  action  on  a  hill  ofercluinge  agaimt  the 
acceptor  bp  the  holder,  if  the  coverture  of 
the  drawer  is  pleaded,  it  may  be  shewn  in 
the  replication  that  the  drawing  and  in- 
dorsing was  hy  the  hustand's  authority. 

Demurrer  to  a  replication  fcr  a  departure. 
It  was  an  action  brought  bv  the  indorsee  of  a 
bUl  of  exchange  against  the  accej^tor.  The 
plea  was  that  the  drawer  was  a  married  woman 
at.  the  time  of  drawing  and  indorsing.  Repli- 
cation, that  the  indorsement  was  by  the  autho- 
rity of  her  husband.  Demurrer  to  the  declara- 
tion, upon  the  ground  of  departure. 

.In  support  of  the  demurrer,  it  was  contend- 
ed, that  there  was  no  essential  allegation  in  the 
declaraUon  which  the .  replication  tended  to 
support.  Supposing  that  a  married  woman 
could  indorse  bv  autboritv  of  her  huslmnd,  and 
that  that  could  be  a  gooa  ground  of  rendering 
the  bill  valid,  still  there  was  no  allegation  in 
the  declaration  which  such  an  indorsement 
would  go  to  support. 

On  the  other  side,  it  was  contended,  that  the 
replication  did  go  to  support  the  allegations 
contained  in  the  declaration.  The  plea  alleged 
that  the  bill  in  point  of  law  was  not  indorsed 
by  the  drawer  mentioned  in  the  declaration, 
llie  replication  went  to  shew  that  it  was  so  in- 
dorsed, and  how  it  had  .become  so,  notwith- 
standing she  was  a  married  woman,  namely, 
by  the  authority  of  her  husband.  True  it  was 
that  there  was  no  statement  in  the  declaration 
with  respect  to  the  fact  of  the  drawer  being  a 
married  woman,  because  primd  facie  on  the 
bill  that  would  not  appear.  On  the  face  of  it 
the  plaintiff  had  a  right  of  action  against  the 
defendant  as  the  acceptor  of  the  bill  of  ex- 
change, it  having  been  indorsed  by  the  drawer 
of  that  bill.  The  defendant  then  alleged  some- 
thing,  the  object  of  which  was  to  shew  that 


notwithstanding  there  vpas  an  apparent  ^ht 
of  action  in  the  pluntiff,  there  was  no  tea! 
one.  It  was  the  plaintiff's  duty  then  to  do 
that  which  he  had  here  done,  namelv,  to  shew 
that  that  which  the  defendant  haa  pleaded 
could  not  avail  to  deprive  him  of  his  cause  of 
action. 

Per  Curiam, — We  think  this  was  no  depar- 
ture. On  the  face  of  his  declaration  the  plain- 
tiff appears  to  have  a  right  of  action  against 
the  defendant.  The  latter,  by  Us  [rfea,  seeks 
to  shew  bv  something  not  apparent  on  the  face 
of  the  bill,  that  the  person  through  whom  the 
plaintiff  derives  his  title  to  recover  was  in- 
capable  of  giving  one.  The  plaintiff  then,  by 
his  replication,  endeavours  to  shew  that  the 
attempt  of  the  defendant  to  impugn  his  title 
ought  not  to  succeed.  That  cannot  be  con- 
sidered as  a  departure,  and  therefore  the 
plaintiff  will  be  entitled  to  ludgment. 

Judgment  for  the  plaintiff. — Prinoe  v.  Bru- 
natt,  H.  T.  1835.    C.  P. 


^tf^tquK  of  PlMUf . 

UNirORMITY    OP    PROCESS    ACT.  —  CAPIAS.— 

attorney's    RESIDBNCB. APFXDAVIT   TO 

HOLD  TO  BAIL. 

The  Christian  names  qf  the  attorney  need 
not  be  introduced  in  the  indorsement  on  e 
writ  tf/"  capias. 

In  an  affidavit  of  debt  claiming  interest,  the 
contract  for  it  need  not  be  stated* 

Tluf  was  an  application  to  set  aside  a  writ 
of  capias,  on  the  ground  of  irregularity.  The 
irregularity  com]ualned  of  was  an  omiscioD  in 
the  indorsement  of  the  attorney's  Christian 
names.  The  indorsement  ran  thus :  '^  Milne, 
Parry,  Milne,  and  Morris,  agents^  for  Shaw, 
Billericay."  The  counsel  making  the  applica- 
tion submitted,  that  this  omission  of  the  Chris* 
tian  names  was  materiid.  He  also  oinected  to 
the  affidavit  of  debt,  on  the  ground  that  sl- 
though  it  stated  principd  and  '*  interest  there- 
on "  to  be  due,  it  did  not  state  the  contract  by 
which  the  interest  became  due.  Upon  these 
grounds  it  was  contended  that  the  aefendaot 
was  entitled  to  be  discharged  out  of  custody 
on  entering  a  common  appearance. 

Per  Curiam, — ^TTie  first  objection  is  immsp 
terial.  As  to  the  second  objection  we  think 
the  affidavit  is  sufficiently  certain. 

Rule  refused. — Pickauin  v.  Collis,  H.  T. 
1835.    Excheq. 


ATTACHMENT  AGAINST  WITNESSES.—- 8UB- 
P(ENA. — MATERIALITY  OP  WITNESSES. 

y  1/  clearly  appears  that  a  witness  who  has 

been  subpoenaed  on  a  particular  trial  cn» 

give  no  material  evidence  on  it,  the  Court 

will  not  allow  an  attachment  to  issue  against 

him  for  disoltedience  to  his  subpoena. 

This  was  an  application  for  an  attachmeot 

against  Lord  Brougham  and  Vaux,  upon  the 

ground  of  his  not  attending  the  trial  o(  Dicst 

V.  Lawson,  pursuant  to  a  subposna  with  which 
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lus  Lordahfp  had  foe«n  served,  «nd  5«.  for  his 
expenses  tendered  to  him. 

Parke,  B.,  who  tried  the  cause,  stated  that 
it  was  aQ  action  for  a  libel,  but  there  was  no 
question  for  the  jury  whether  the  libel  applied 
to  the  defendant.  The  whole  question  raised 
at  the  trial  was  whether  it  was  a  libel  or  not. 
The  attendance,  therefore,  of  the  noble  Lord, 
could  have  been  of  no  use  whatever  at  the 
trial. 

It  was  contended,  on  the  part  of  the  plain- 
tiflf,  that  there  were  other  reasons  for  sub- 
poenaing his  Lordship,  namely,  for  the  pro- 
dnction  of  certain  letters,  and  to  disprove  the 
allegation  contained  in  the  libel,  besides,  it 
wu  not  necessary  to  shew  that  the  evidence  of 
his  Lordship  was  material. 

Lord  Ahtnger^  with  whom  the  other  Barons 
coQcnrred,  admitted  that  the  general  rule  was 
not  to  require  an  affidavit  for  the  purpose  of 
o!>taiDing  an  attachmeut  against  a  witness  to 
shew  that  the  evidence  of  the  witness  would  be 
material  at  the  trial;  but  that  when  it  was 
dear  from  the  notes  of  the  Judge  who  tried 
Ihe  cause,  and  from  the  Judge  himself,  that 
there  was  no  contempt,  they  would  not  allow 
the  process  of  the  Court  to  be  the  means  of 
vexatious  proceedings  against  individuals.  The 
rule  for  an  attachment  therefore  must  be  re- 
fused. 

Rule  refiised. — Dicas  v.  Lawson,  H.  T.  1835 
Excheq. 


COVKT  OP  COMMON   PLEAS,   LANCASTER. — 
JUDGMENT  MON  OBSTANTE  VEREDICTO. 

Tl^e  nnp  act,  r^tgulating  ike  proceedings  in 
ike  Couri  of  Common  PleaSt  Lancasier, 
eon/ers  no  power  on  the  Courts  at  Weit* 
minsier,  to  enter  up  judgment  in  any  parti' 
cuhr  way. 

This  was  an  application  to  enter  up  judg- 
ment for  the  plaintiff,  non  obstante  veredicto, 
ia  a  cause  wherein  the  defendant  had  obtained 
a  Terdict.  The  application  was  made  under  the 
4&SW.4,  c.  62,s.26. 

Per  Curiam. — We  have  no  authority  under 
die  act  on  which  the  application  is  founded,  to 
direct  in  what  way  juagment  shall  be  entered 
up.  The  rule  prayed  for,  therefore,  cannot  be 
granted. 

Rule  refused.— Po//tfr  v.  Moss,  H.  T.  1835. 
Excheq. 


SALE  OF  PROFESSIONAL  PARTNER- 
SHIP. 


The  following  report  of  a  trial  at  the  Nisi 
Prius  sittings  ailer  the  last  term,  before  Lord 
Denman,  may  be  useful  to  mauy  of  our  readers: 

Sir  Jokn  CampMl  stated,  that  the  plaintiff 
resided  in  Chancery  Lane,  carrying  on  an  ex- 
tensive business  as  a  law  agent,  being  employed 
ia  arranging  law  partnershipH,  &c.  The  de- 
fendant was  an  embie&t  aolicitor,  who  had  cur- 


ried on  business  with  |freat  success,  and  had 
been  raised  to  the  digmty  of  an'alderman,  and 
being  desirous  of  retiring  from  the  more  active 
duties  of  the  profession,  he  wished  to  have  three 
gentlemen  to  join  him.  He  accordingly  ap- 
plied to  the  plaintiff,  and  stated  to  him  his 
wishes,  that  each  of  the  three  new  partners 
were  to  have  one-fourth  of  the  business,  and 
were  to  pav  a  premium  among  them  of  2000/* 
The  plaintiff's  terms  were  5  per  cent,  on  the 
amount  of  premium,  if  the  negociation  were 
brought  to  a  successful  termination  ;  but  if  it 
went  off,  he  did  not  have  anything.  The  plain- 
tiff accordingly  entered  into  a  negociation  with 
three  gentlemen  of  the  names  of  Flower,  Sao- 
dell,  and  Holt,  each  of  whom  were  to  pay  Mr.' 
Harmer  2000/.  premium ;  thus  the  pl^ntitf 
obtained  for  the  defendant  a  premium  of 
6000/.,  instead  of  2000/.  The  plaintiff  was 
therefore  entitled  to  300/.,  and  in  October 
1833,  the  defendant  paid  the  plaintiff  100/.  on 
account,  begging  to  be  allowed  time  to  pay  the 
remainder.  lie  now  refused  to  pay  any  further 
sum. 

The  following  was  the  evidence : 

David  La  tula, — I  was  clerk  to  the  plaintiff, 
who  carries  on  the  business  of  a  law  agent  to  a 
great  extent,  neg^ociating  partnerships  between 
gentlemen  of  the  legal  profession ;  his  usual 
terms  are  5/.  per  cent.,  and  10/.  per  cent. ;  he 
never  takes  less  than  5/.  per  cent.  Alderman 
Harmer  came  to  the  office  in  July,  1832;  he 
said  he  was  in  want  of  some  partners,  and 
should  expect  a  premium  with  them  of  2000/., 
for  three  partners — not  with  each.  The  plain- 
tiff undertook  to  negociate  for  them,  and  ex- 
erted himfclf  very  much.  He  procured  Holt, 
Flower,  and  Sandell.  In  December  1832,1 
called  on  Alderman  Harmer,  and  asked  for 
the  balance  of  the  pluntiff's  fees.  On  the 
preceding  October  tne  defendant  called,  and 
said  he  was  vastly  satisfied,  that  he  had  not  ex- 
pected so  large  a  premium,  but  that  he  had  got 
oOOO/.  with  them,  and  would  pay  5/.  per  cent, 
out  of  the  first  monies  he  received.  There 
were  names  on  the  door  of  Harmer,  Flower, 
Holt,  and  Sandell.  When  I  called  in  Decem- 
ber, the  defendant  said  he  was  sorry  he  could 
not  settle  with  the  plaintiff  then,  but  that  if  he 
would  send  him  a  receipt  in  three  months  for 
300/.,  he  would  pav  him  the  balance  of  200/^, 
I  called  again  with  the  receipt  in  three  months; 
the  defendant  said  he  could  not  settle  with  him 
then,  but  would  call  and  do  so.  . 

Cross  examined. — ^Mr.  Sandell  psdd  the 
plaintiff  5/.  per  cent,  on  the  premium  of  2000/. 
which  he  paid. 

Henry  tiugk  Pike,  son  of  the  plaintiff. — f 
am  an  attorney.  My  father  never  receives  less 
than  5/.  per  cent. ;  if  the  negociation  goes  off, 
he  receives  only  a  5/.  note.  I  made  an  appli- 
cation to  the  defendant  on  the  4th  of  Decem- 
ber last.  I  made  a  demand  on  him  for  200/., 
the  balance  of  fees  $  he  said,  "  1  will  call  and 
pay  the  fees,  but  I  wish  it  to  stand  over  for  six 
months  longer ;  and  then  said,  he  thought  my, 
father  ought  to  be  satisfied  with  3/.  per  ^cent. 

Cro88exaauaed.M  brought  an  acuoA  against^ 
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Mr.  Flower^  one  of  the  partners,  And  recovered 
tlie  6/.  per  cent,  froni  him  for  my  father.  I 
heard  from  my  father,  that  they  had  paid  3000/., 
and  ^ven  security  for  the  rest.  He  was  to  have 
10/.  per  cent,  from  Sandell,  and  5/.  per  cent, 
each  from  Flower  and  Holt.  I  did  not  deny 
before  the  Judge,  that  100/.  had  been  paid ;  but 
I  did  not  choose  to  prejudice  my  father's  case 
by  making  admissions. 

Re-examined. — My  father  is  always  employ- 
ed, and  paid  on  both  sides. 

Mr.  Tkeiiger,  then  addressed  the  JQiy  for 
the  defendant,  contending,  that  his  friend  had 
undertaken  to  prove  a  specific  bargun,  and  if 
he  had  done  90,  there  would  have  been  an  end 
of  jfche  case.  It  appeared  to  him,  that  more  nn- 
•atisfactory  testimony  was  never  ofiered,  and 
(hat  there  never  was  greater  reason  to  doubt 
whether  thev  had  had  a  true  representation  of 
the  case.  Thev  had  heard  from  the  plaintifiT's 
son^that  he  enioyed  a  very  extensive  monopoly 
in  procuring  legal  partnerships ;  for,  unfor- 
tunately for  the  town,  there  was  only  one  Pike, 
who  was  compelled  to  be  employed  on  both 
sides.  The  learned  counsel  tnen  adverted  to 
the  circumstance  of  the  defendant  having  stated 
that  he  should  be  contented  with  a  premium  of 
2000/.,  and  the  plaintiff  having  induced  the 
three  parties  to  give  6000/.,  and  that  he  had 
already  received  600/.  for  his  trouble,  and  was 
anxious  to  get  200/.  more.  It  was  impossible 
that  a  man  could  act  faithfully  for  both  sides. 

Lord  Denman,  in  summing  up,  said,  the  evi* 
dCnce  was  very  distinct  and  pointed,  if  they 
bellered  the  witnesses.  Although  the  plaintiff's 
conduct  might  have  been  a  hardship  on  the 
other  parties,  still  the  defendant  had  no  right 
to  complain  of  it.  The  qnestion  was,  whether, 
from  the  conversations,  they  inferred  that  the 
defendant  undertook  to  pay  5/.  per  cent,  on 
such  premium  as  he  might  obtain  i  if  they 
tibougnt  so,  they  would  ind  for  the  plaintiff, 
with  200/.  damages. 

The  jury  retired  for  some  time,  and  then  re- 
tomed  a  verdict  for  the  plaintiff. — ^Damages 
50/. 

Pikev:  ffarm^r,  sittings  at  Nin  Priui,  after 
HBary  Teem,  1835. 

Wd  are  informed,  that  in  the  Registry  Office 
•f  tha  Law  Institutiony  there  are  books  opened, 
inr  which  may  be  entered  any  professional  part- 
nership, or  practice  to  be  disposed  of,  or 
wanted  to  be  purduaedy  the  fee  for  which  is 
vwy  otederate. 


NOTES  OF  THE  WEEK. 


PBOJXCTBD  LAW  BBFO&MSw 

We  are  not  yet  prepared  to  state  the 
probable  changea  in  ttie  Larw  dming  the 
BeaAon  of  Pisuriiainent  which  is  about  to 
oommenee;    ButitmaybeuBefotto  adv^ 


to  the  subjects  whiofa  wete  notified  ai  ibt 
close  of  the  last  Session. 

The  prindpal  of  these  were  r—^ 

Ist.  The  Bill  to  abolish  Imprisonment 
for  Debt,  except  in  cases  of  fraud,  and  to 
amend  the  Law  of  Debtor  and  Creditor. 

2d.  The  Bill  for  rendering  uniform  and 
regulating  the  execution  of  all  WiDs  of 
Real  and  Personal  Property. 

3d.  A  Bill  to  fiieilitate  the  Enfranchise- 
ment  of  Copyholds,  and  gradually  to  bring 
all  Land  in  England  and  Wales  to  th6 
Tenure  of  Free  and  Common  Socage. 

4th.  A  Bill  to  give  Courts  of.  Qenend 
Quarter  Sessions  the  power  of  trying  Civil 
Cases  to  the  amount  of  20/« 

We  understand  that  all  these  plans,  ac- 
cording to  the  details  of  them  last  Session, 
will  undergo  considerable  alteration;  and 
perhaps  in  a  modified  shape,  some  of 
them  may  pass  into  law. 

The  other  measures  of  which  notices 
were  given  in  the  last  Session  for  the  next, 
are  of  less  practical  importance  to  the  pro- 
fession, though  worthy  of  public  attention. 
They  consist  of  alterations  in  the  Criminal 
Law,  Grand  Juries,  Coroners,  OlMervaiice 
of  the  Sabbath,  Usury,  &c. 

We  shall  take  the  earliest  opportunity 
that  may  be  afforded,  of  calling  the  attexi- 
tion  of  our  readers  to  the  several  measures 
which  may  from  time  to  time  bef  brooght 
forward,  affecting  the  adibinistration  of  jos* 
tice. 


SITTINGS  OF  THE  CENTRAL  CRIMI- 
NAL COURT. 
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_           . 
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Monday 

_ 
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Monday 

. 

Monday 
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-  June  15 

Monday 

• 

.     July  6 
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. 

Augnsti? 

Monday 
Monday 

- 

September  21 
OelebefS^ 

John  Clark, 

Clerk  tfth^  MM  Cifun. 

ANSWERS  TO  QUERIES. 
Cf  tnmM  Sals. 

OASa  LAWS.-^aASTBITS.     F.  208. 

The  52  G.  3,  c.  9d»  U  not  expressly  repealed 
by  1  &  2  Wm.  4,  c.  32,  as  a  reference  to  the. 


Anwfi^9  tn  Q^trkf.r-QMmet, 


aM 


first  section  of  that  act  will  show,  it  not  beinif 
enumerMd  among  those  which  are  thereby 
repealed.  If  S.  W.  should  imagine  that  it  may 
virtaally  repeal  it,  s.  5, 1  think,  will  remo?e  his 
doubts,  by  which  all  parties  who  were  obliged, 
b^m  ihe  pwing  of  1  &  j^  W.  4.  o.  ae»  to 
take  out  certificates,  are  by  that  section  still 
ohliged  to  do  0^:  in  short,  the  effect  of  that 
scetmn  la.  to  ccmfiirai  all  Um  nets  rektang  to 
mne  certificates,  aqt  expre^ly  repealed  by  the 
nr$t  section  of  th$  act. 

Sp£S. 


IxfB  Of  prnjifrto  snlr  CwrtMjiitfffat* 

I,  Th«renited<HP  Ip^^'i  ehtldran  cones  wiUnn 
Mr.  Fearne'a  dofinitfon  Qf  a  contingent  remain-, 
der,  p.  8,  "  where  a  remainder  is  limited  to  a 
person  not  ascertained,  or  not  in  being  at  the 
tUn^  »k«n  such  limitation  is  made."     The 


children  were  not  in  being  at  the  time  of  the 
limitation  being  made»  and  tbereCore  the  re- 
mainder to  them  was  contingent  tiH  their  birth, 
when  it  wonM  vest.  Tlie  remainder,  there- 
fore*  vealod  in  sooh  ehildcen  as  were  bora,  or 
were  em  tM^r«  sa  mih>e  af,  the  time  of  the  for- 
feiture ;  but  the  reflMunder  to  such  as  were  noc 
in  being  still  reroaii^ng  contingent,  it  would 
be  destroyed,  I  think,  as  regards  them,  by  the 
failure  of  the  particular  estate. 

2.  llie  remainder  to  B  was  contingent  on 
lihe  e^OBt  of  his  surviying  A.  Every  contingent 
remaiaier  mmi  have  a  partknkr  ealate  to 
■VPJ^i'^  >^  o^  H  fajU.  ^<'s  cQmmitting  an  act 
of  forfeiture  destroyed  the  particular  estate, 
and  therefore  the  contingent  remainder  was 
defeated.— -Fearne  on  Contingent  Remainders, 
p.  3,  chap.  4. 

3.  The  remainder  man  can  always  enter  for 
a  forfdture. 

Spbs. 


n^^L  PROFa,irrY.-^wiUK    f»  24CV 

If  a  declaration  of  revocation  be  contained 
in  on  instrument  purporting  to  be  a  wHl,  the 
same  must  be  executed  as  a  vaHd  devise  of 
lands ;  that  is  to  say,  the  three  or  four  vtitnesscs 
meat  attest  the  same  in  the  presence  of  the  tes- 
tator, which  ceremony  is  not  required  in  a 
mere  deqlaration  of  revocation,  the  same  belling 
bj  the  29  C.  2.  c.  3,  declared  to  be  valid,  if  only 
si^ed  by  the  testator,  in  the  presence  of  the 
witnesses ;  if„  til.ere^re»  the  latter  writing  be 
krteaded  to  be  made  a  will,  bnt  wants  that  per- 
feetioR  wh^eh  is  required  by  law,  it  shaU  not  be 
intended  as  a  writing  distinct  from  a  will,  sq  as 
to  make  a  revocation  within  the  meaning  of  the 
aet.— Worthington  on  WiHs,  p.  470.  JSggr^e^ 
Houe  V.  Speke,  3  Mtod.  269 ;  Onivns  v.  TVr^r, 
1  P.  Wms.  343;  Roberts  on  Wills,  vol.  2,  5. 
The  will  executed  in  the  presence  of,  and  at- 
tested by  two  witnesses,  operates  neither  as  a 
wiH  of  real  property,  nor  as.  a  revocation. 

SFKSi 


DXTISC^CONTlNOJKMTOAJSXSCUTOBr.  FF.226. 

239,  223,  80. 

<*T.O.B."  has  tiiought  proper  to  attack  me« 
and  VQur  correspondent  "J/'  who  expressed  a 
similar  opinion  with  myself. 

His  second  position*  *'  that  a  limitation  by 
way  of  reroalnaer  to  »uch  children  as  shaQ  be 
m  e$ie  at  the  time  when  the  particular  estate, 
ends*  and  the  remainder  is  to  take  effect  in, 
possession,  is  a  contingent  remainder,  because 
It  depends  upon  the  event  of  any  $uch  children, 
continuing  in  esse  until  the  particular  estate 
ends.  Rue  v.  Brings,  16  East,  406,"  confirmo 
my  view  of  the  case. 

"  T.  O.  B."  cannot  have  read  the  judgment 
of  Lord  EUenborough  in  the  above  case :  he 
says,  "  Here  the  estate  is  limited,  not  to  any 
porsotts  in  beisg  (itar  imm  U  tVl  ikt  oa$e  umkr 
tihcusMm),  nor  to  any  f^enona  of  whom  it  could 
be  predicated  for  cevtain»  that  ihay  ovev  would 
bo  m  bdng  (mff  amid  it  in  tkiBcmed)^  or  that  i£ 
they  ever  cane  into  being,  they  wosild  be  so  aS 
the  dMlh  of  tiio  testator's  son  Biefaaad  (nd/f 
could  it  be  predimU0d  tn  tkU  coso,  that  tkep 
trouU  he  in  being  at  the  death  of  Mary),  the 
limitation  being  after  the  decease  of  his  son 
Bichard  '  unto  the  heirs  of  the  body  of  my  said 
son  Bichard  Clemett,  lawfullv  begotten  or  to 
be  begotten,  e^ally  amongst  them,  ss  shall  M^a 
be  living'  {jn  thie  ctae  it  wae  fo  Mary  /hr  li/e^ 
and  ^fler  her  death,  to  her  eideei  rhifd  **  theft** 
tmng);  SO  that  the  remainder- is  contingent, 
and  depends  not  only  on  the  event  of  there 
being  tokf  daSLd  or  ehtMren  bom,  but  on  the 
event  of  any  of  them  being  Bvtng  at  the  dentil 
of  their  father-(rn  Mt>  cttse  the  contingency  was, 
not  only  thai  there  should  be  a  chiM  born,  but 
that  the  ehild^ould  be  living  at  the  death  of  the 
tenant  fat  li/if).    And  no  case  has  been  shown 
where  an  estalo  depending  on  s«eb  a  contin- 
gency has  ever  beeov  held  vested."    This  case 
may  be;  called  one  m  fAint»  in  favour  of  mv 
opinion^    Tha  testator  meant  the  eldest  child 
livuur  at.  the  decease  of  the.  mother  to  be  ea« 
titled  in  remainder^,  and  tho  vesting;  ol  the 
remainder  aA  the  time  of  tho  forfeiture  would 
not  Covwacd  his.  intention,  in  the  least  i:  iu  h£i 
it  would  do  violence  to  it. 

Spks. 


QUBBIBS. 
Conunon  liOo. 

IiOftOIW.  iASD '  BOaftOy^BOSICa. 

A  person  roes  to  live  with  another,  to  h^ 
board^dv  washed  for,  ancf  attended  on,  and'  to  ' 
have  the*  use  of  two  tentihed'  rooms,  for 
which  he  i»  to  pay  at  the  rate  of  80f.  a  year, 
payable  ^uatteriy.  The  arrangement  was  not 
entered  mto  fbr  any  spedfied  thne^  nor  any 
agreement  made  as  to  notice  to  quit.  Does 
not  the  mixed  nnfure  of  the  accommodistfon 
afforded  take  it  ont  of  tiie  genend  rule  as  re^ 
gards  tenancy  and  rent  ?  and  would-  not  a 
raonth*s  notice  to  determine  snch  arrange- 
ment' be  hdd  sufficient?  Annasir. 
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Qtttrki.-'Mditor'i  Litter-Bot. 


LIABILITY  OF  INMKBBPBB.— -0US8T. 

lo  the  dd  vol.  of  Blackstone,  ch.  9,  p.  166, 
Appears  the  followlnnf  remark :  "  If  an  inn- 
keeper or  other  victualler  hangs  out  a  sii^n 
and  opens  his  house  for  travellers,  it  is  an  im- 
plied engagement  to  entertain  all  persons  who 
travel  that  way ;  and  upon  this  universal  as- 
sumpsity  an  action  on  the  case  will  lie  against 
him  for  damages,  if  he,  without  ffood  reason', 
refuses  to  admit  a  traveller.''  Is  there  any 
decision  in  support  of  this  ?  Is  an  innkeeper 
compelled  to  furnish  refreshment  to  a  travel- 
ler during  the  hours  of  church  service  on  a 
Sundojf^  T.P. 

HAW&KR8  NOT  LICENSED. 

A.  has  a  tea-shop  in  a  small  country  village. 
B,  and  C7.,  her  suns,  travel  to  sell  tea  for  her, 
which  they  carry  in  hampers  with  them,  and 
deKver  as  they  seU.  They  have  not  taken  out 
a  license,  as  required  by  the  Pedlar  Act,  60 
O.  3,  c.  41.  Can  A.  enforce  the  payment  of 
debts  thus  contracted  with  her } 

J.  H. 


UNSTAMPED   NOTE. 

A,  B.,  is  the  holder  of  a  promissory  note 
for  20/.,  payable  on  demand.  The  note  not 
being  stamped,  can  A,  B.  recover  on  such 
note,  by  paying  the  penalty  of  5/.  and  the 
stamp  for  the  amount  of  20/.  thereon  to  be  im- 
pressed ?  or  is  it  an  illegal  transaction?  The 
note  is  beyond  six  monws  due 

A  SUBSCBIBER. 


9raperts  antr  C0n^e9Jm({tig. 

MORTGAGEE   IN   POSSESSION. 

A,  is  mort^ragee  in  possession  of  certain 
freehold  premises,  and  a.,  the  tenant,  became 
bankrupt  on  the  22d  day  of  March,  1834,  and 
his  assignees  were  shortlv  afterwards  appointed. 
At  the  time  of  the  banxruptcy  the  sheriff  was 
in  possession  of  the  bankrupt's  effects,  under 
two  writs  of  fl./a.,  and  immediately  after  the 
choice  of  assignees,  possession  was  likewise 
taken  on  their  behalr.  The  assignees  made 
several  applications  to  the  Court  to  set  aside 
the  judgments,  and  the  sale  of  the  bankrupt's 
effects  was  from  time  to  time  postponed,  in 
consequence  of  several  orders  of  Cfourt,  and 
no  sale  took  place  until  the  latter  end  of  Au- 
gust last,  and  posaession  of  the  premises  was 
onl^  delivered  up  to  A.,  the  mortgagee,  in  the 
beginning  of  October  last.  It  is  contended  on 
the  part  of  the  mortgagee,  that  the  sheriff  and 
assignees  were  only  entitled  to  keep  possession 
of  the  premises  a  reasonable  time,  to  enable 
them  to  dispose  of  the  bankrupt's  effects,  or 
at  all  events  they  should  have  removed  the 
same  to  some  other  place,  and  given  up  pos- 
session of  the  premiMcs.  Can  the  mortgagee 
in  possession  claim  rent  from  the  sheriff  or 
assignees*  for  the  period  possession  was  with- 
helo  from  him,  allowing  a  reasonable  time  for 
disposing  of  the  bankrupt's  effects  ?  j 

A  COUMTBT  SUBSCRIBBR.  I 


THE  EDITOR'S  LETTER  BOX. 


EABLT  VOLUMES   OF  TAB    LEGAL  OBSBBTKB. 

In  consequence  of  several  applicadons  frdm 
new  subscribers,  who  are  desirous  of  obtainin|f 
the  early  volumes  of  the  Legal  Observer,  the 
Publisher  has  arranged  for  supplying  the  fint 
four  volumes,  in  boards,  at  12ff.  each,  and  the 
first  and  second  volumes  of  the  Monthly  Re- 
cord at  I0«.  each. 

We  avail  ourselves  also  of  the  suggestion  of  a 
subscriber,  to  incorporate  the  Digest  of  Cases 
and  the  Commentaries  on  the  Statutes  for  the 
Years  1833  and  1834,  into  one  volume,  and 
shall  continue  the  same  at  the  close  of  each 
year. 

ANNUAL  DIGEST  op  the  STATUTE 
AND  COMMON  LAW  for  1833.— This  woik 
comprises  all  the  Statutes  effecting  an  altera- 
tion in  the  Law,  and  all  the  Cases  reported  in 
the  Courts,  in  the  Year  1833.  Edited  by  Bae- 
bistebs.    Price  ]2s.  in  boards 

Annual  Digest  of  the  Statute  and  Com- 
mon Law  for  1834.  This  work  comprises  all 
the  Statutes  effecting  an  alteration  in  the  Law, 
and  all  the  Cases  reported  in  the  Year  1834. 
Edited  by  Babbistebs.    Price  \2s.  in  boards. 

The  First  Quarterly  Ptul  of  the  Digest  of  all 
reported  Cases  in  all  the  Courts  for  1835,  is 
now  published,  price  2s, 


Many  thanks  to  S.  O.  for  his  frequent  sug- 
gestions: the  last,  we  think,  shoiud  not  be 
adopted  at  present. 

The  reply  of  "A  Sufferer,"  on  the  subject  of 
the  Six  Cfierks'  Office,  shall  appear  in  an  early 
number. 

The  Poetical  Report  of  T.  B.  is  not  exactiy 
suited  to  the  taste  of  our  readers,  and  certainly 
not  at  the  present  season. 

"  Homo"  's  advice  appears  to  be  well  worthv 
of  consideration,  and  to  a  limited  extent  will 
be  adopted  in  the  next  volume. 

The  suggestion  of  X.  should  be  sent  to  the 
proper  oracial  authority  of  the  Incorporated 
Law  Society. 

The  Queries  and  Answers  of  T.  L., "  A  Sub- 
scriber ;"  A.  P.  D. ;  H.  C. ;  J.  S. ;  E.  P.;  "A 
Country  Attorney,"  and  G.,  have  been  re- 
ceived. 

"  A  Subscriber"  will  observe  from  the  state- 
ment in  our  last  number,  at  p.  319,  that  the 
new  regulations  of  the  Inns  of  Court  will  not 
apply  to  Articled  Clerks. 

The  letter  on  the  Common  Pleas  Termages 
shall  be  attended  to. 


^t  ft^gal  0f>wvbtv* 
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— -  "  Quod  magis  ad  kos 

Pertiiiet,  et  oescke  malum  est,  %gtUmus. 


HORAT. 


THE  REFORM  OF  THE  INNS  OF 
COURT. 


At  the  present  eventful  time,  it  would  be 
idle  to  attempt  to  give  any  account  of  the 
proposed  law  reforms  of  the  present  ses- 
sion of  Parliament.  We  leave,  there- 
fore, this  subject,  on  which  we  were 
about  to  write,  and  turn  to  one  which  we 
have  repeatedly  brought  before  the  notice 
of  the  profession  and  the  public,  and  which 
we  shdl  never  leave  until  the  proper  reform 
be  effected;— the  present  system  of  legal 
education  being,  in  our  opinion,  a  practical 
grievance  which  must  speedily  be  redressed. 

We  very  lately*  adverted  to  the  altera- 
tion which  had  been  effected  by  the  Society 
of  the  Inner  Temple,  in  dispensing  with  any 
peculiar  advantages  to  the  graduates  of  the 
Universities  of  Oxford,  Cambridge,  and 
DuUiD.  The  Society  of  Lincoln's  Inn  has 
refused,  by  a  small  majority,  to  make  the 
proposed  alteration  in  its  rules;  and  per- 
haps the  conclusion  it  has  come  to  is  right, 
until  a  public  and  strict  examination  is  in- 
stituted before  a  law  degree  ia  conferred. 

The  general  subject  1ms  recently  engaged 
the  attention  of  anodier  pen.^  llie  writer, 
who  ttgns  himself  a  Barrister,  adopts  the 
views  which  were  fully  developed  by  our 
able  contributor  "  A  Cestui  que  Trust,"  in 
a  series  of  papers  on  the  subject.    The 


•  See  ante,  p.  289. 

^  A  Letter  to  the  Treasurer  of  the  Honour- 
able Society  of  the  Middle  Temple,  on  the 
present  Management  of  that  Inn ;  with  a  short 
Account  of  its  Origin,  and  the  Nature  of  its 
Institutions.    Richard  Watts,  1836. 

iro.  CCLV. 


Barrister  contends  that  the  property  of  the 
Inns  of  Court  should  be  devoted  to  the 
education  and  lodging  of  its  members;  aiul, 
although  rather  inclined  to  flippancy,  Is 
entitled  to  some  attention.  He  commences 
by  tracing,  by  the  means  of  Dugdale,  the 
establishment  of  the  Society  of  the  Middle 
Temple,  and  he  thus  adverts  to  the  grant 
which  was  made  to  them  of  their  property 
by  James  the  First : 

"  LookinfT  at  the  words  of  the  grant,  they 
seem  so  clear  and  explicit,  as  not  for  a  mo- 
ment to  admit  of  any  doubt.  The  property  w 
expressed  to  be  given  for  the  "  Lodgings,  Re- 
ception,  and  Education  of  the  Professors  and 
Students  of  tiic  Laws  of  these  realms."  It 
will  perhaps,  however,  be  satisfactory  to  refer 
to  ancient  usage,  in  order  to  ascertain  the 
construction  that  has  been  put  upon  them : 
as,  should  it  appear  that  a  different  construe- 
tion  has,  from  time  immemorial,  been  put 
upon  these  words,  from  what  they  would  seem 
naturally  to  bear,  such  a  fact  must,  I  readily 
admit,  have  great  weight.  The  early  accounts 
of  the  Society  are,  as  I  have  aheady  stated, 
lost ;  but  there  is  no  reason  whatever  for  sup- 
posing the  usage  then  different  from  what  it 
was  in  subsequent  times.  Several  Orders  arc 
iriven  by  Dugdale,  as  early  as  the  reigns  of 
Henry  6.  and  Edward  6  ;  and  a  mmute  ac- 
count is  given  of  the  slate  of  the  Society  m 
the  time  of  Henry  8.  From  thence,  we  have 
a  series  of  Orders  made,  from  time  to  time, 
for  the  regulation  of  the  different  Inns,  by  the 
Lord  Chancellor  and  Judges ;  all  of  which 
shewcleariy  a  continuance  of  the  same  system; 
until  we  come  to  Dugdale's  own  time,  when 
we  again  have  a  particular  account :  without 
entenng  minutely  into  which,  it  mav  suffice 
to  say,  that  it  agrees  in  the  main  witii  the  ac- 
count given  of  the  state  of  the  Society  m  the 
time  of  Henry  8,  and  shews  tiiat  the  trasts,  as 
declared  in  the  grant,  were  fully  and  efficientty 
carried  into  effect.  These  Societies  then 
formed  in  reality,  as  they  ought  to  do,  the 
Z 
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great  national  seminaries  of  legal  edacation. 
With  the  exception  only  of  the  Sammer  and 
Christmas  vacations,  they  were  kept  open  the 
whole  year  through,  for  the  boaitfinr  As  wfell 
as  lodging  of  stadentl.  A  ^stlembteduestlon 
was  cariied  on,  the  strictneM  of  which  mifht 
well  startle  modern  ideas.  Every  dav,  atter 
dinner,  some  legal  Question  was  arguea  among 
the  students :  in  addition  to  which,  a  regular 
series  of  mootings,  as  they  were  caUed,  was 
performed  through  the  whole  Hall;  each  lower 
rank  arguing^  in  succession*  before  the'  6ne 
immediately  its  senior.  Holidays  were  ob- 
served wi^  the  highest  festivities,  which  were 
not  unfrequently  honoured  by  the  presence  of 
Royalty  itself.  The  Readers  were  in  the  habit 
of  giving  as  many  as  a  hundred  bucks  in  a  sea- 
son, for  the  use  of  the  Hall ;  and  Orders  may 
be  found,  forbidding  them  to  appear  in  public 
with  more  than  thirteen  "  serving  men "  in 
livery : — with  such  state  was  it  thought  neces- 
sary to  support  the  office  !" 

The  writer  tlien  ridicules  the  idea  of 
making  dinners  and  formal  attendance  at 
lectnres,  the  qualificationa  for  being  called 
to  the  Bar  \  and  enforces  the  necessity  of 
establishing  regular  lectures  on  die  various 
branches  of  law  and  jurisprudence  by  the 
Inns  of  Court.  He  next  gives  the  following 
somewhat  doleful  account  of  the  dinners  at 
•the*  Middle  Temple.  It  seems  certainly 
hard,  that  the  only  thing  attempted  to-be 
done  by  these  learned  Societies,  should  be 
done  so  badly. 

"  Bnt,  whatever  may  be  said  with  respect  to 
education,  there  surely  can  be  no  pretence  for 
sayiog  diat  o«r  physical  wants  are  fewer  than 
heretofore.    The  only  diflTerence  is,  that  at  the 

S resent  day  the  method  of  supplying  them  has 
ecome  more  refined.  We  might  naturallv, 
therefore^  look  for  the  same  improvement  in 
the  Temple,  as  in  odier  places.  .  Yet  what  is 
the  fact  ?  That  the  dinners  given  there  are 
served  in  a  more  slovenly  way  than  in  any 
BecoDd<rrate  tavern  in  London.  Things  seem 
here  to  have  proceeded  in  an  inverse  ratio«  and 
to  have  deteriorated  exactly  in  the  same  pro- 
portion as  ttiey  have  elsewhere  improved.  In- 
stead of  the  ''  lii^ried  serving-men,"  dinner  is 
now  served  up  by  four  or  five  shabbily,  dressed 
varlets,  whose  dirty  faces,  unwashed  hands, 
and  ebony-tipped  fingers,  might  well  defy  the 
discemoient  of  a  Cuvier,  to  know  to  which 
race  of  mankind  they  belonged,  and  whose 
only  object  seems  to  l>e,  to  hurry  dinner  on  as 
quickly  as  possible,  and  again  as  unceremoni- 
ously to  hurry  it  away.  The  Hall,  once  the 
scene  of  such  ^ay  doings,  and  still  the  finest 
room,  perhaps  m  the  kingdom,  is  lit  up  by  a 
few  p<dtff]B  laoips,  that  shine  amid  the  gloom, 
*'  Hke  gdod  deeds  in  a  naughty  world;"  and 
which  iwbvld  ahoj^ether  fail  even  to  render 
"  die  darkness  visible,"  but  for  the  aid  of  sun- 
dry tallow  candles— diBS — twelve  to  the  pound, 
ranged  along  the  ti^le,  in  brass  sticks,  of  a 
ttost  unpolished  descpiptionj  in  whose  por^ 


tentous  sockets  they  redlae  at  their  ease,  ko- 
mouring  themselves  ''  to  the  top  of  their  bent  ** 
«*  every  angle  of  inclinalipak . 

r  wal  In^  thu!tesi«  Id^g  down  on  all 
thfs,  iiid 'V^embennMhe  food  olden  dmiss, 
wear  that  look  of  settled  sorrow ! — ^With  res- 
pect to  the  dinners  provided,  there  is  not,  per- 
haps, much  to  complain  of.  They  are  pHan ; 
and  this  they  ought  to  be :  but  the  reason  they 
ot^ght  to  fie  plain  is,  because  they  ou^ht  not 
to  be  expensive;  and  this  they  unouesUonably 
are.  Aa  good  a  dinner  tnij^ht  lie  hi4>  Cor  <Ik 
same  price,  in  any  Club  in  London ;  and  the 
Clubs  are  not  notorious  for  cheapness.  And 
these  dinners,  soch  as  they  are,  are  given  only 
during  tenn-dme,  not  iri^re  than  twelve  weeks 
in  the  year.  T^iy  is  this  ?  Why,  when  there 
is  every  convenience,  and  so  many  members 
constantly  reside  in  town,  is  not  the  Hull  kept 
open  the  whole  year  through,  with  the  excep- 
tion, of  coorse,  of  the  long  vacation  ?  I  may 
perhaps  appear  to  dwell  longer  on  this  subject 
than  It  deserves ;  but  it  is  one  of  those  iwac- 
tica)  grievances  which  every  one' Sliffe^  from, 
and  yet  is  ashamed  df  ioaking  a  serious  com- 
plaint about.  I  know  of  no  dme  in  a  man's 
professional  career -so  trying,  as  when  first  he 
coipes  to  town — it  may  be  from  the  Univernty* 
or  a  comfortable  home,  where  !ie  has  be^n  ac- 
cnstomed  to  teve  every  tlAigfumiiimd  wi^ 
the  utmost  neatness  and  deanliiiess-^md  lb 
turnied  upon  the  town,  to  seek  ti  dieerifts|.4ia- 
ner  in  a  filthy  chop-house.  It  Lb  ime,  there 
are  Clubs,  of  which  ne  may  become  a  neibber: 
but  eveiT  man  cannot  belong  to  Cftubs ;  ai^d  if 
he  coula,  every  man  cannot  atfbrd  iL  B^- 
sides^  does  dufs  furnish  any  reason  wbatever 
uriiy  1M  memben  tlioutd  be  tleprlve^  of  the 
use  of  their  own  fiall  ?  It  Was  kept  oipen  in 
former  times :  why  is  it  not  now?  1  harre.  In- 
deed, heard  it  assigned  as  a  reason,  dial  it  was 
shut  in  consequence  of  some  of  the  members 
misconducting  themselves  in  the  absence  <tf 
the  Benchers,  and  the  Inconvemence  die  latter 
found  hi  be^  always  irrHfer  the  necessity  of 
attendhig.  Whether  tft  not  fh^re  be  anv  truth 
in  the  story,  of  course  I  canhot  say;  but  I  ticfver 
certainly  placed  any  depeindehce  on  it.  I  can, 
indeed,  easily  believe,  that  if  the  dinn^n  «veK 
such  as  th^y  were  some  three  years  ago*  when 
the  misconduct  is  ssdd  to  have  occurred-— when 
the  water  came  up  in  common  eartlienware 
pots  instead  of  glasses,  and  the  knives  and 
forka,  and  indeed  the  w^ole  ftimiture  of  the 
table,  were  such  us  would  har^  disgraced  a 

gendeman's  kitchen-^  say,  i  cad  ettiUy  be- 
eve^  in  such  a  stiite  of  things,  that  actoe 
member,  in  a  fit  of  disguft,  mav  have  thrown 
the  whole  upon  the  floor ; .  but  1  do  not  believe, 
that  if  the  members  Were  properly  treated, 
they  would  lie  guilfy  of  any  ungentletnauTy 
conduct.  Shew  men  that  you  respect  them, 
and  even  the  worst  will  seldom  be  found  want- 
ing in  respect  to  themselves." 

The  high  price  paid  for  chambers  fe  then 


^  A  celebrated  jKntrait  of  this  monarcb,  by 
Vandyck,  hanga  at  the  top  of  tbt  Hall. 
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««^  toto,  jM  iber  Iffgt  vovnonu^ thereby 
•Q^uiRsd  iw  oantianed ;  but  here  the 
yuimed  vxiter  speaks  without  sufficient  in- 
brmttifm*  It  ia  after  all  only  guess-work, 
to  aaf  tliat  the  iocpme  of  the  luuer  Temple 
is  20,000/. »  and  tibat  of  the  Middle  Temple 
6000/, ;  and  this  state  of  things  we  have 
ahneady  deplored.  Why  is  it  th^t  the 
^ffwirfwro  (^  these  and  ib»  other  Inns  of 
Coovt  ahoald  not  have  i»act  and  regular 
infomation  with  respect  to  their  respective 
pv9|iQrty? 

0^9ifir  jnii^or  grievaocas.iaBe  then  alluded 
to;  /|nd  the  writer  concludes  by  proposing 
Aat  the  Benqhers,  against  whom  of  course 
he  brings  no  charge,  should  "  appoint  nine 
or  t^  of  the  younger  portion  of  Ijie  profes- 
akva,  who  have  plenty  of  time  and  3to  spare 
ant  their  han^  for  such  a  puxpose,  to  inves- 
ligatt.the  state  of  the  Society  in  the  par- 
tiiM^^t^  qoipisdained  gf,  and  report  upon  it 
t9  the  Benchers ;  and  also  what  means  they 
thoi^ght  might  be  best  adopted  with  a  view 
to^ajaifanAation." 


OP  TOE  PARTIES  JO  ACTIONS. 


Tub  zutes  ^  law  respecting  the' proper 
ptfties  to  be  made  plainoffs  and  defendants, 
and  the  consequences  an^  mode  of  taking 
advantage  of  a  deviation  from  them,  are 
8tt^ects  of  such  frequent  oecuirence,  that 
we  think  it  will  be  acceptable  to  o^  readers 
to  he  j^rasented  with  a  summary  view  of 
them. 

In  aH  actions,  the  general  rule  is,  that 
the  action  n^uat  be  brought  by  the  party 
vhso  has  the  legol  interest  in  the  debt, 
damageci,  or  be  it  what'it  may,  the  cause  of 
action;  and  therefore,  a  person  having  no 
interest  x)f  his  own  in  the  cause  of  action^ 
nr  having  only  an  equitable  interest  in  it, 
cannot  maintain  an  aodpn :  thus,  on  a  con- 
tract made  by  a  tnere  servant  on  account  of 
his  master,  the  master  must  bring  the  action : 
^.,  jK>t  a  cestui  fite  trust,  but  the  trustee, 
must  bring  theisction  ;  and  if  atrustee  fails 
in  his  duty,  yet  being  regarded  at  law  as 
the  zeal  owner,  the  ce^^i  que  trust  cannot 
bring  an  action  against  him,  for  the  interest 
of  the  eeetul  que  trust  is  not  a  legal  interest, 
but  is  merely  equitable.  Qn  a  lease  hjA, 
and  B,^  containing  a  covenant  with  A.»  B., 
and  C,  to  pay  rept  to  C,  C.  joroed  with  B. 
tftfir></8  death,  in  an  action  for  the  rent, 
and  on  the  ground  that  C.  was  only  a  ceaiui 
fue  tnift,  itwashel&diathecouldnotbe 


joined  in  the  action,  and  the  defendant  had 
judgment.* 

And  where  the  legal  interest  in  the  cause 
of  action,  is  jointly  in  several,  all  ought  to 
join  in  the  action  :  thus,  where  in  an  action 
on  a  lease,  on  the  covenant  to  repair,  the 
plaintiff  set  out  a  title  in  himself  and  another 
not  joined  with  him  in  the  action,  the  Court 
upon  demurrer,  gave  judgment  for  the  de- 
fendant.^ So,  where  the  plaintiff  and  two 
other  persons  not  made  plaintiffs,  were  de- 
scribed as  parties  of  the  third  part  in  an  in- 
denture, wherein  the  defendant  covenanted 
with  all  three  of  them,  to  pay  an  annuity  to 
them;  it  was  held,  that  the  two  others 
ought  to  have  been  joined  as  plaintiffs,  al- 
though they  had  not  executed  the  deed,  ^ 
for  tibey  might  do  that  at  any  time  ;  and 
the  case  was  likened  to  that  of  execu- 
tors, aU  of  whom  must  join  in  an  action, 
though  some  only  have  acted.  And  if  it  is 
a  joint  interest  in  several,  all  must  join, 
though  the  agreement  with  them  is  in  terms 
joint  and  several;  thus,  where  the  declara- 
tion set  out  a  deed  of  three  parts,  between 
A,,  3.,. and  C,  respectively,  and  the  cove- 
nant declared  upon  was  in  terms  a  several 
covenant  with  A.,  but  the  interest  in  the 
subject  matter  appeared  to  belong  to  A,  and 
B, ;  the  Court  held,  that^.  being  dead,  the 
interest  survived  to  B, ;  that  had  A.  been 
living.  A,  and  B,  must  have  joined;  and  that 
A/&  executors  could  not  sue,  though  the 
covenant  was  in  terms  several.^  In  this  case 
it  was  first  suggested,  and  it  has  since  been 
so  decided,  that  in  a  covenant  to  account, 
the  interest  of  the  covenantees  in  having 
such  a  covenant  performed,  may  be  several, 
so  as  to  entitle  them  to  bring  several  ac- 
tions,* though  in  the  subject  matter  of  the 
account  their  interest  may  be  joint,  and  in 
resp^t  of  it,  they  could  only  have  a  joint 
action. 

If  a  covenant  or  agreement  respecting  a 
joint  interest  is  with  several,  and  some  die^ 
the  survivors  have  the  exclusive  right  of  ac- 
tion ;  and  when  all  are  dead  but  one,  that 
one  has  the  exclusive  right  of  action ;  and 
at  his  death  his  personal  representatives  have 
the  exclusive  right  of  action.  Thus,  a  gov« 
enant  was  entered  into  with  A,  and  J3.>  tp 
pay  to  jB.  an  annuity  during  the  life  of  A.: 
A,  and  B.  therefore,  were  joint  covenantees. 


718. 


Lord  Southampton  v.  Brown,  6  B.  &  O. 


b  Scoit  V.  Goodann,  1  B.  &  Pol.  67. 
c  Petrie  v.  Burg,  3  B.  &<3.  353. 
d  Eedesion  v.  Olipskam,  1  Saund.  163. 
•  Owster  V.  Ogle,  13  East  638. 
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their  interest  therefore  at  law  was  joint, 
though  B.  alone  had  the  heneficial  or  equit- 
able interest ;  A.  survived  B.,  and  during 
A, 'a  life  ^.*s  administrator  sued  for  the  an- 
nuity ;  but  the  Court  held  the  action  surviv- 
ed to  A,,  and  therefore  gave  judgment  for 
the  defendant. '  In  another  case,  there  was 
a  covenant  with  two  to  pay  money  to  one 
of  them  :  the  party  to  whom  the  money  was 
to  be  paid  died,  and  his  representatives  sued 
whilst  the  other  covenantee  was  living ;  it 
was  held,  that  the  action  was  not  maintain- 
able. 8 

The  rule  is  the  same^  whether  the  interest 
arises  upon  an  express  or  an  implied  con- 
tract. To  exemplify  it  in  the  case  of  part- 
ners :  upon  a  sale  by  one  partner  of  part- 
nership goods,  all  may  join  as  plaintiffs, 
though  the  buyer  did  not  know  of  the  part- 
nership; thus,  where  several  part  owners 
6f  a  whaler  sued  for  the  price  of  some  oil 
sold  by  one  of  them,  and  the  defendant  did 
not  know  that  the  others  were  interested ; 
the  Court  said,  the  action  may  be  maintain- 
ed cither  in  tlie  name  of  the  person  with 
'whom  the  contract  was  made,  or  in  the 
name  of  the  parties  really  interested  :>*  this  is 
continually  done  in  cases  of  insurance. 

A  merely  nominal  partner,  that  is  one 
whose  name  only  appears,  and  who  has  no 
interest,  need  never  be  made  a  plaintLGf, 
Thus,  where  a  bank  was  carried  6A  under 
the  style  of  Thomas  Teed  and  Co.,  and 
John  Teed  brought  an  action  to  recover  a 
'sum  of  money,  paid  out  of  the  bank  by 
mistake  to  the  defendant,  who  was  a  cus- 
tomer ;  it  was  held,  that,  had  the  evidence 
of  a  clerk  who  was  called  to  prove  that 
Thomas  Teed,  (the  father  of  the  plaintiff,) 
had  no  interest  in  the  bank,  been  satisfac- 
tory, the  action  was  brought  rightly. '  This 
rule  respecting  nominal  partners  is  striking- 
ly illustrated  in  Kell  v.  Nainby  ;i  that  was 
an  action  on  an  attorney's  bill :  the  plaintiff 
had  a  son,  and  his  business  was  carried  on 
under  the  style  of  Kell  and  Son ;  Kell  and 
son  was  on  his  office  door,  and  all  his  letters 
to  the  defendant  were  signed  Kell  and  Son  : 
but  the  son  was  called,  and  proved  that  he 
had  no  interest;  that  he  was  only  a  clerk  at 
a  salary ;  and  on  this  evidence  it  was  held 
that  the  action  was  brought  rightly. 

In  the  event  of  bankruptcy  the  rule  is 
the  same, — that  the  action  must  be  brought 
by  the  parties  legally  interested ;  and  there- 

'  Anderson  v.  Mariitidale,  1  East,  498. 
s  Burford  v.  Stuck^^  b  J.  B.  Moore,  23. 
^  SMm^  V.  Si^hi,  4  B.  &  Aid.  437. 
i  Teed  v.  Mworiky,  14  East,  209. 
J  10  B.  &  C.  20. 


fore,  as  the  assignment  in  bankruptcy  VMtt 
in  the  assignees  all  interests  in  which  the 
bankrupt  was  beneficially  interested,  his 
assignees  should  sue,  and  not  the  bank- 
rupt. And  an  action  commenced  before 
bankruptcy,  in  respect  of  an  interest  which 
has  passed  to  the  assignees,  is  abated  by 
the  bankruptcy  .'^ 

Joint  interests  of  a  bankrupt  vest  in  the 
assignees  precisely  as  they  belonged  to  the 
bankrupt,  and  therefore  in  respect  of  such 
interests  the  t^signees  must  join -as  phdn- 
tifis  with  the  remaining  solvent  joint  parties ; 
and  the  action  cannot  be  maintained  if  the 
bankrupt  is  made  a  plaintiff  with  the  other 
parties.* 

Interests,  however,  in  which  the  bank- 
rupt has  only  a  legal  interest,  and  not  the 
beneficial  interest,  do  not  pass  to  the  as- 
signees ;  and  therefore  in  respect  of  such 
interests  the  assignees  have  no  title  to  flae» 
but  that  title  remains  in  the  bankrupt :  in- 
terests, for  example,  held  by  the  bankrapt 
merely  as  trustee,  do  not  pass  under  the  as- 
signment: so,  if  the  bankrupt  before  his 
bankruptcy  has  assigned  his  interest  in  any 
debt,  and  the  assignment  cannot  be  im- 
peached, such  debt  does  not  pass  under  the 
commission,  for  the  assignee  of  the  debt 
has  the  beneficial  interest  in  it,  and  tioa- 
sequently  the  assignees  under  the  commis- 
sion cannot  sue,  but  the  bankrupt  shoiiid 
sue  for  it.™ 

As  to  interests  acquired  by  the  bankrupt 
after  his  bankruptcy  and  before  his  certi- 
ficate,«— they  pass,  indeed,  under  the  as- 
signment, but  the  assignees  take  them  or 
not,  as  they  think  proper;  and  unless  Ihey 
elect  to  take,  such  interests  may  be  sued 
for  by  the  bankrupt.  Thus,  where  an  un- 
certificated bankrupt  sued  in  trover  for  fifty 
barrels  of  beef  which  he  had  boi^t  since 
his  bankruptcy,  he  was  held  entitled  to 
maintain  the  action,  no  evidence  being 
given  of  the  assignees  having  required  the 
beef  to  be  delivered  to  them."  But  where, 
on  the  other  hand,  a  bankrupt  sued  for 
money  lent,  and  it  appeared  that  the  as- 
signees had  required  payment,  the  bank* 
rupt  was  held  not  entitled  to  maintain  the 
action. <^  In  such  cases,  it  is  said,  the  bank* 
rupt  has  a  defeasible  property ;  the  assignoas 
may  defeat  it,  but  no  other  person;  his 


k  Kenntar  v.  Farrani,  1 6  East,  622.  6  G.  4, 
c.  16,8.  63. 

1  Eckhardi  V  fTHson,  8  T.  R.  140. 

m  Forster,  a  bmikrupt,  v.  MarneH^  3  Boa.  & 
Pul.  40. 

°  Fowlitr  V.  Dwfn,  1  Bos.  &  Palv45. 

o  Kiitchen  v.  Bartsch,  7  East,  53. 
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power  Im  w  ""Scored  to  that  of  an 

dien^  who  mtif  ^lih.  ^  lands,  and  unless 

the  Crown  inteipofe^^.  ^  "un  an  action 
for  them :  so  the  bankrupbv^  >9de  if  he 
pleases,  and  the  assignees  dIk^  vn  the 
fruit  of  his  contracts  or  not,  at  tliew.  N|;e- 
tion.  •« 

In  the  case  of  husband  and  wife,  the 
rales  vary  as  the  subject-matter  in  question 
happens  to  be  real  or  personal  property,  a 
dliattel  penonal  or  a  chose  in  action.  To 
define  what  is  a  chattel  may  seem  trite, 
but  the  plainest  elements  of  knowledge  re- 
quire often  to  be  stated  for  the  sake  of  the 
hght  they  cast  on  the  remoter  deductions. 
A  chair,  a  table,  a  book,  every  thing  the 
absolute  property  in  which  may  be  trans- 
feired  by  the  mere  delivery  of  possession,  is 
a  peraooal  chattel;  marriage,  ipso  facto  f  is 
a  gift  in  law  of  the  chattds  of  the  wife  to 
the  husband;  in  other  words,  by  the  mar- 
riage the  property  in  the  wife's  chattels 
vests  in  the  husband,  and  lie  therefore  may 
sue  alone  for  them.  Some  things,  such  as 
promissory  notes,  bills  of  exchange,  exche- 
quer bills,  and  all  negotiable  instruments, 
the  property  in  which  passes  by  delivery, 
vest  as  chattels  in  the  husband ;  though, 
for  some  purposes,  they  are  also  choses  in 
action.  And  as  the  propierty  vests  by  the 
marriage,  no  act  of  the  wife  is  necessary  to 
complete  the  title  of  the  husband;  and 
therefore,  upon  a  bill  given  to  the  wife  be- 
fore marriage,  but  not  due  till  after  mar- 
riage, the  husband  was  held  entitled  to  sue 
abne,!^  though  his  wife  had-  not  indorsed  it 
to  him.  A  fortiori,  he  might  sue  alone  for 
a  table,  a  chair,  or  other  thing  belonging  to 
his  wife  before  marriage,  which  in  no  sense 
can  be  considered  a  chose  in  action. 

The  rule  is  different  as  to  mere  choses  in 
action,  such  as  debts,  (>ondB,  covenants, 
and  agreements.  To  convert  into  value 
any  mere  chose  in  action  which  belonged  to 
the  wife  before  marriage,  she  must  sue  with 
the  husband,  and  her  interest  must  be  de- 
scribed in  the  declaration.  If  also  after 
marriage,  a  mere  chose  in  action,  a  bond, 
for  instance,  is  given  to  the  wifo,  the  hus- 
band not  being  named  in  it,  the  wife  must 
be  a  plaintiff  with  the 'husband,  because,  it 
is  aud,— a  phrase  not  very  intelligible- 
she  is  the  meritorious  cause  of  action, — 
that  is,  the  claim  arises  merely  from  the 
bond,  bnd  not  from  any  consideration  mov- 
ing from  the  husband ;  it  is  a  gift  to  the 
wife,  not  of  a  chattel,  nor  of  any  thing 
which  the  husband  h^  the  option  of  con- 


sidering a  chattel,  and  therefore  the  hu9- 
band  cannot  enforce  it  without  affirming  it 
as  a  gift  to  the  wife ;  and  in  affirming  it  as 
a  gift  to  her,  he  is  obliged  to  sue  upon  it 
according  to  the  form  of  the  obligation, 
and  therefore  to  make  her  a  party  to  the 
•^Action.  On  a  promise  made  expressly  to 
a  "^^ife,  the  wife  may  be  joined  in  tlie  ac  • 
tioii^  "> 9/ where  the  wife  lets  out  her  own 
skill,  or^  *-  own  labour,  and  the  employer 
promises  Ac^r  ^  pay  her ;  though  in  such  a 
case  the  husbana^may  sue  without  her,  be- 
cause he  may  renoimce  a  promise  made  to 
his  wife,  and  the  law  then  would  imply 
a  promise  to  himself,  the  consideration  be- 
ing the  wife's  labour,  for  to  the  husband 
belongs  the  price  of  her  labour.  In  like 
manner,  upon  a  contract  made  with  hus- 
band and  wife  jointly ;  as,  upon  a  covenant 
with  both,  tiiey  may  either  sue  together,  or 
the  husband  may  disaffirm  the  contract  as. 
to  the  wife,  and  sue  without  her.^ 

There  is  another  rule  sometimes  hiid 
down  to  decide  the  question  of  making  the 
wife  a  party  to  the  action :  it  is,  to  con- 
sider whether,  in  case  of  the  husband's, 
death,  the  right  of  action  would  survive  to 
the  wife,  or  go  to  t^e  representatives  of  the 
husband ;  but  this  rule  is  evidently  only  an 
application,  to  the  case  of  husband  and  wife, 
of  the  more  general  rule,  which  applies  to 
that  case  in  common  with  all  others ;  namely^ 
that  the  parties  who  have  the  legal  interest 
should  bring  the  action :  for,  if  the  action 
would  survive  to  the  wife,  she  has  a  legal 
interest  in  the  cause  of  action ;  and  then  it 
is,  not  because  the  action  would  survive  to 
her,  but  because  she  has  this  interest,  of 
which  the  right  of  survivorship  is  only  a 
consequence,  that  she  should  be  joined  in 
the  action.  Thus,  as  covenants  regarding 
the  wife's  estate  run  with  the  estate,  and 
would  belong  to  the  wife  on  the  husband's 
death,  she  should  sue  upon  them  with  her 
husband.  If  the  husband  dies  without  hav- 
ing reduced  into  possession  his  wife's  choses 
in  action,  the  action  survives  to  her ;  and  if 
she  dies  afterwards,  without  having  enforced 
them,  her  representatives  should  enforce 
them,  and  not  her  husband's;'  though,  in 
this  case,  equity,  at  variance  with  the  law^ 
gives  the  beneficial  interest  to  the  repre- 
sentatives of  the  husband,  and  the  wife's 
representatives  recover  as  trustees  for  those 
of  the  husband. 

It  is  a  general  rule, — to  which  the  oalj 


P  ffoilotsay  F.  M'Neiiage,  1  B.  &  Ajid.  218. 


q  AaAersfein  v.  Cterke.  4  T.  R.  616, 
'  Richards  v.  Riokerds,  2  B.  <l  Adol. 
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exceptions  seemfl  to  be  in  case  of  exile  or 
banisiiment  of  the  liusband,*«^that  a  mar-> 
ried  woman  cannot  sue  without  her  hus- 
band; d  fortiori,  she  cannot  maintain  an 
action  against  her  husband ;  but  her  hus- 
band may  make  her  a  gift  of  a  chose  in  ac- 
tion {qu(Bre,  of  a  chattel) ;  for  example,  a 
promissory  note  to  her»  and  being  valid  as 
a  note,  she  may  enforce  it  after  his  death 
against  his  executors  by  action.^ 

In  actions  against  carriers  for  negligence, 
if  the  consignment  was  upon  a  sale,  in 
general  the  vendee  ought  to  be  the  plain- 
tiff; because  in  general  the  goods  are  at  the 
vendee's  risk  from  the  moment  of  their  de- 
livery to  the  carrier :  the  loss  therefore  con- 
sequent on  the  negligence  being  his,  to  him 
beloilgs  the  compensation  in  daunages.  The 
vendor,  however,  should  sue  if  he  has  made 
a  special  contract  with  the  carrier ;  and  he 
also,  it  is  said,  should  sue  if  he  has  paid  the 
carrier;  because  the  payment  is  the  con- 
sideration of  the  imdertaking  :^  and  there 
is  no  distinction  in  this  respect  between  car- 
riers by  sea,  or  ship-ownerSj,  and  carriers 
by  land.  If  the  shipment  is  by  order  and 
on  account  of  the  consignees,  tiien,  as  the 
property  vests  in  the  consignees  by  the 
delivery  on  board,  it  is  to  £em  that  the 
earner  is  liable.^  If,  on  liie  other  hand, 
the  bUl  of  lading  expresses  the  freight  as 
paid  by  the  consignors  or  shippers,  tiifeft  the 
consignors  should  bri^g  the  action ;  and  if 
the  goods  were  not  at  l£eir  risk,  so  that  the 
loss  was  not  theirs,  they  would  recover  as 
trustees  for  the  real  owners.^  Analogous 
to  this  is  the  rule,  that  where  an  agent  con- 
tracts in  his  own  name,  the  ownership  of 
his  principal  cannot  in  general  be  set  up 
as  a  defence  to  an  action  by  him,  but  he 
may  recover  as  a  trustee  for  his  principal,* 
though  if  the  principal  had  been  named  the 
action  must  have  been  in  the  name  of  the 
principal;  and  a  principal  whose  name  is 
unknown  to  the  buyer,  may  sue  when  the 
aale  has  been  made  by  a  factor,  or  person 
known  as  a  general  or  commission  agent  J 

We  might  multiply  iUustrations ;  but  we 
think,  with  the  above  before  them>  our 
readen  will  rarely  be  in  any  difficulty  when 
the  question  arises,  who  are  the  proper 


■  Ea  parte  Franks,  1  Moore  &  Scott,  1. 

t  Richards  Y.  Richards,  2  B.  &  Add.  460. 

«  Davis  v.  James,  5  Burr.  8680 1  Moore  v. 
miion,  1 T.  R.  669. 

▼  Brown  v.  Hodgson,  2  Camp.  N.  P.  C.  35. 

w  Joseph  V.  Ktttvf,  3  Camp.  N.  P.  C.^320. 
i   ».  Sddler  ?,  Oetgh,  4  Camp..  196. 

7  Thomson  v.  Daeenpori,  9  B.  &  C.  78. 


parties  to  be  laaAe  pbdaCiffk;  and  ill  u». 
future  time,  we  will  give  a  similar  muBmaiy 
of  the  law  respecting  defendants. 


MEMBERS  OP  THE  PROi*SSlON 
IN  PARLIAMENT. 


Wb  have  now,  we  believe,  obttised  a  cor- 
rect list  of  all  the  Members  of  the  Fhifes- 
sioh  in  both  Houses  of  Parliament.  In  the 
House  of  Commons  list,  those  marked  thai 
{*)  are  not  in  the  actual  pn^icdce  ctf  tiieir 
profession.  The  names  have  been  com- 
pared with  the  Irish  as  well  as  the  En^isk 
Law  List. 

BOUSB   Ot  UQBSm. 


Abmger,  Lord  .  . 
Bexley,  Lord  .  . 
Brougham  and  Vauz, 
Lord  .... 
Denman,  Lord  .  . 
Eldpn,  Earl  .  .  . 
Ellenborough>  Lord 

Erskine^  Lord      .     . 

Kenyon,  Lord     .     . 

Lyi^()hur8t»  Lord .     , 
Manners^  Lord   •     « 

Runkett,  Lord    .     . 

Sidmouthy  Lord  •    . 

Stowell,  Lord      .    • 

Tenterden,  Lotd ..    . 

Wynford.  Lord   .    . 


Qxief  Baron. 
Bencher  of  lin.  Iim. 

late  Ld.  Chancellor. 
ChicfJu8ticeofK.B. 
late  Lord  Chancellor. 
Chief  Qerk  of  the 
Court  of  K.  B. 
formerly  a  Commis- 
sioner of  Bankrupts 
Bencher  of  Mid^fc 

Tetaple. 
liQsd  vliahcellor. 
late  Lord  Chancellor 

of  Ireland, 
late  Lord  ChanceBor 

of  Ireland. 
Bencher  of  Lihcohi'^ 

Inn. 
late  Judge  of  tiie 

High  Court  of  Ad- 

xninJty. 
fbnneriy  Associate  of 

the  late  Lord  Chief 

Justice, 
late  Chief  JxMce  of 

the  Common  Pleas. 


HOCSB   (fP  COMMONS. 


'''Abercromby,  Right 
Hon.  J.  (Speaker)  • 
Agllonby^Hi  A.  .  . 
Beckett,  Right  Hon. 
SiiJ.(j93geAdv.) 
*Bemal,  R.  .  •  . 
Blackbume,J.(£:.C.) 
*Bullcr,  C.  .  .  . 
Campbell,SirJ.(JS:.Co 
*Carter,  J.fi.  *  . 
*Dundas^  Hon.  J.  C. 
♦Estcourt,  T.  G.  B. . 
♦Bwa^W.   •    .    . 


Edin\)urgh. 
Cockermouth. 

Leeds. 

Roch^ter. 

Huddersfidd* 

liskea^, 

Edinburgh. 

Portsmouth* 

York. 

Oxford  (mdvanity). 

Ulreipool. 


Mtmb^n  ^|A«  Pt^mifim  i»  P^Uam^^^ Property  Ltupfer, 
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Hon.  B.  C.      .  . 

RtzQuinon,  C.       •  . 

FoUett.  Sir  W.  W,  . 
(SoHctior  General). 

Fjreahfield,J.W..  . 

Goiilbiini,  Sei}t.  .  • 
Orattftn,  H. 

•Greene,  T.    .     .  . 

Grey,  Sir  G.  •     .  , 

*Hal8e,J-       .     .  . 

Hazdy«  J.  •  ,. 

Harvey,  D.  W.  ^  . 

♦Hector,  —    ,     .  . 

♦Hugbe*,W.H..  . 

Inchun,  R.     •     .  • 

•IngEi,  Sir  R.  H.  . 

Jackson,  8eijt.     .  . 

Jervis,  J 

KeHy,  F.  (K,C.)  .  . 

Kennedy,  J.    •     .  . 

l^ifpj^  Seijt .     .  . 

•Lennard,  T.  B.  .  . 

♦Loch,  J 

Liaahington,6 .,  LL.D. 

Lynch,  A.H.  •     .  . 

Murray^  J.  A.     ,  . 

Maclean,  D.   •     •  • 

NicboU.  J,  LL.D.  . 
•*Neelii.J.       .     . 

0'&ien«  C.    •    •  • 

<rc<mnell,  D.     .  . 

0'Ck>i|neU.  J.       .•  . 

O'Conriell,  M.      .  . 

O'Connor,  F,       .  . 

0'Dwyer,C..     .  . 

Ord,  W,  H.    .     .  . 

Parker,  i 

Pembcrton,  T.  (K.C.) 
Pepya.  SirC.C, 

(Master  of  theRolk) 
Perrin,  Seijt.  (P.  S.) 
PoUock,  Sir  F-  (At- 
torney General) 
Foylter,  J.  .  .  . 
Praed,  J.M  .  .  • 
Pryme^  G.  •  •  . 
♦Rice,     Right  Hem. 

T.  S 

Boebnck,  J.  A.  .  . 
Rolfe,  R.  M.  (K.  C.) 
Scarlett.  Hon.  R  C. 
^lWkw,Rigbt«on.F. 
fibeU,  R.L.  .  .  . 
♦Strieldand,  Sir  G. « 
♦Stnitt,  £..  .  •  • 
fatten.  Right  Hon. 
SirC.  M.  ,  .  . 
T^lfcurd.  Seifit.   .    . 


ICireudbngfat. 

DubHn  (cOnnty). 

Exeter. 

Penryp  &  Falo^outh. 

Leicester. 

Aieatii  (county.) 

Lancaster. 

Devonport. 

St.  ives. 

Bradford. 

Sou^wark. 

Fetersfield. 

OxfQr4  (city). 

South  Shields. 

Oxford  (univemty). 

Bandon. 

Chester. 

Ipswich. 

Tivierton. 

QuUin  (universify). 

Maldon, 

Wick  District, 

Tower  Hamleti. 

Gal  way  (town). 

Leith. 

Oxiford  (town). 

Cardiff. 

Chippenham. 

Glare  (county). 

Dtiblhi(city). 

YoughalL. 

Trake. 

Cork  (county). 

Drogheda. 

Newport,  Isle  of 

Wig^. 
Sheffield. 
Ripon. 

Malton. 
Cashel. 

Huntingdon. 
Shaftesbury. 
Yarmouth. 
CfUKibrictge. 

Cambridge  (town). 

Bath. 

Penryn  &  Falmouth. 

Norwich. 

Dublin  (university). 

Tipperary  (county) . 

Yoricshire  (West). 

Derby. 

Cambridge   (univer- 

pity). 
Reading. 


Tancfed,H.W.(iir.C.) 
Tennent,  J.  S.  .  . 
♦Tennyson,  Right    . 

Ifon.  C 

Tooke,  W.  .  .  . 
Twiss,  H.  (K.  C.)  . 
ViUiers,  F.  .  .  . 
ViUiers,  C.  P.  •  . 
WiWe.  Seijt.  (J5:.S.) 

♦Wilks,  J 

*Wflmot.  Sur  J.  E., 

Bart 

Wortley,  Hon.  J.  S. 
*Wood,  E.    .    .    . 


Banbury. 
Bettist. 

Lambeth. 

Truro. 

3ridport. 

Canterbury. 

Wolverhampton. 

Newark. 

Boston. 

North  Warwickshire. 

Halifax. 

Halifax. 


THp  PROPERTY  LAWYER. 
No.  XL. 


RIGHTS  OF   HUSBAND  AS   ADMINISTRATOR. 

The  following  case  is  deserving  of  attention. 

In  contemplation  of  a  marriage  between  Mr. 
PhiUp  Holman  Leader  and  Mrs.  Lydia  Dawson, 
articles  of  agreement  were  entered  into  between 
them,  and  signed  by  both  parties.  AAer  stating 
that  Mr.  Leader  was  seised  of  a  certain  free- 
{lold  estate  therein  described,  situate  at  New 
Brentford,  and  that  Mrs.  Dawson  Was  possessed 
of  certain  copyholds  of  inheritance  therein  de- 
scribed, situate  at  Isleworth  andOftl  Brentford, 
and  that  Mrs.  Dawson  was  also  possessed  of 
monies  on  securities,  and  of  monies  in  die  go- 
vernment funds,  the  articles  continued  as  fol- 
lows : — '*  A  marriage  is  intended  to  be  had 
between  Mr.  Leader  and  Mrs.  Dawson;  and  it 
is  a^eed  that  Mrs.  Dawson  shall,  on  such 
marriage  taking  place,  surrender  the  said  co- 
pyholds to  the  said  Mr.  Leader  in  fee,  and  that 
ah  other  the  estate  and  eflfledts  of  the  said  Mrs. 
Dawson  shall,  upon  the  said  marriage  taking 
place,  be  and  become  the  property  of  the  said 
Mr.  Leader,  except  the  monies  in  the  funds : 
and  it  is  agreed  that  the  said  monies  in  the 
funds  shall  be  for  the  sole  and  separate  use  of 
the  said  Mrs.  Dawson,  to  all  intents  and  pur- 
poses,  as  if  she  were  sole  and  unmarried ;  and 
that  the  said  monies  shall  be  conveyed  ortrans* 
ferred  co  trustees,  and  a  proper  settlement  ex- 
ecuted, so  as  fully  to  carry  into  effect  the  in* 
tention  of  the  parties ;  and  in  case  of  the  said 
marriage  takinic  effect,  and  the  said  Lydia 
Dawson  surviving  the  said  Philip  Holman 
Leader,  the  said  Lydia  Dawson  shall  hold  and 
enjoy  the  rents  and  profits  of  the  freehold 
estate  of  the  said  Philip  Holman  Leader  for  her 
life."  The  marriage  took  effect,  but  no  settle- 
ment was  ever  executed.  The  wife  died  In  the 
husband's  lifjBlnine,  without  issue,  and  without 
having  made  any  appointment  of  her  separate 
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property ;  aad  the  husband  took  out  adoiinis- 
tratiOD  to  her  estate.  The  husbaod  having 
subsequently  died^  the  bill  was  filed  by  the  next 
of  kin  of  the  wife  against  the  executors  of  the 
husband's  will,  and  agsunst  certain  of  his  lega- 
tees ;  and  it  prayed  a  declaration  that,  upon 
the  true  construction  of  the  articles,  the  plain- 
tiffs were  entitled  to  the  wife's  property  m  the 
funds,  as  if  she  had  not  been  married. 

The  Masier  of  the  i2<^//#.— These  monies 
were  to  be  for  the  sole  and  separate  use  of  Mrs. 
Leader,  as  if  she  were  sole  and  unmarried. 
This  expression  has  no  reference  to  the  devo- 
lution 01  the  property  after  her  death.  She  is 
to  retun  the  same  absolute  enjoyment  of  the 
monies,  and  is  to  have  the  same  power  of  dis- 
position over  them,  as  if  she  were  sole  and  un- 
married ;  but  there  is  not  one  word  here  to  vest 
the  property  after  her  death  in  her  next  of  kin, 
or  to  defeat  the  right  which  her  surviving  hus- 
band is  entitled  to  acquire  as  her  administra- 
tor.—Pwef(//«y  V.  Ftelder,  2  M.  &  K.  6?. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  xcin. 


clkrgyman's  frotbction  from  arrest. 

On  the  last  day  of  Hilary  Term  cause  waa 
shewn  against  a  rule  n'm  obtained  on  a  former 
day  calling  upon  the  plaintiff  to  shew  causa 
why  the  bail-bond  given  in  the  action  should 
not  be  delivered  up  to  be  cancelled,  (m  the 
ground  that  the  defendant  was  privileged  from 
arrest,  he  being  one  of  the  King's  chaplains  in 
ordinary.  It  was  sworn  on  the  part  of  the 
Rev.  defendant,  that  he  was  appointed  one  of 
his  majesty's  chaplains  in  ordinary  on  the  sixth 
day  of  December,  1831 ;  that  he  had  ever  since 
retained  his  appointment,  received  an  annual 
salary  in  respect  thereof;  and  that  he  had  per- 
formed duty  before  his  majesty  as  such  chap- 
lain ;  bui  he  did  not  swear  that  he  had  done  so 
more  than  once,  nor  how  long  it  was  since  he 
had  performed  such  duty.  The  plaintiff,  in 
opposition,  swore  that  the  Rev.  defendant  had 
only  performed  duty  once  before  his  majesty, 
since  his  appointment,  and  which  was  about 
two  years  and  a  half  ago ;  that  the  defendant 
was  residing  in  the  country,  where  he  had  a 
living,  and  at  which  place  he  was  arrested. 
Notwithstanding  this,  however,  the  Court 
thought  that  the  Rev.  defendant  was  protected, 
and  made  the  rule  absolute  for  having  the 
bail  bond  delivered  up  to  be  cancelled  accord- 
ingjy. 

Thus  a  man  gets  into  debt,  with  a  sacrxd 
promise  of  paying  his  creditor  when  the  amount 
becomes  due ;  but  when  due  he  positively  re- 
fuses to  perform  such  sacred  promise  so  made; 
drives  his  creditor  to  take  legal  measures 
against  him  for  its  recovery;  and  upon  his 
being  arrested  and  givfaig  a  bail-bond,  shields 


himself  under  a  privilege  wUch  he  atatea  be 
has,  and  accordingly  applies  to  the  Cooit  to 
protect  him  from  the  proceedings  of  his  joat^ 
creditor,  which  the  Court  conceives  itaelf 
bound  to  do. 

Is  such  a  person  fit  to  perform  the  grave  and 
sacred  duties  of  a  "  Chaplain  in  Oniinary  to 
his  Majesty  j"  However,  such  appears  U»  be 
the  license  granted,  and  «o  i(  must  remain 
until  altered.  But  does  not  this  give  na  some 
idea  of  what  we  may  expect,  if  the  law  of  ar- 
rest is  abolished  ?  '  T.  B* 


TERM AOB  FBE8. 


Sir, 


I  have  not  yet  seen  any  calculation  of  what 
the  officers  of  Court  who  caused  the  late  rule 
of  the  Common  Pleas  as  to  termagea  will 
pocket  on  the  occasion  if  the  rule  is  complied 
with.  On  a  rough  calculation,  there  are  3000 
attorneys  in  London,  and  of  these,  I  have  no 
doubt  two  thirds  are  admitted  in  the  Common 
Pleas. 

In  the  country  there  are  upwards  of  6000 
attorneys ;  and,  taking  less  than  half  as  ad- 
mitted 'in  the  Common  Pleas, — say  2000,  they 
will  make  together  4000  attorneys  called  cm  to 
pay  up  termages. 

Since  the  Exchequer  of  Pleas  has  been 
thrown  open,  very  few  practise  in  the  Common 
Pleas :  and  I  have  no  doubt  that  the  arrears 
between  the  town  and  countrv  attorneys  will 
average  20s.  each,  making  4000/.  to  be  pock^ 
eted  by  the  persons  in  question.  Surely  such  a 
sum  as  this  ought  not  to  be  extorted  from  men 
who  have  quite  imposts  enough  already,  and 
for  what?  Ds  Rhb. 


PROFESSIONAL  GRIEVANCES. 


To  the  Editor  qfthe  Legal  OUerver. 


Sir, 


SIX   CLBRRS'  OPPJCB. 


I  Gi VB  your  correspondent  **  ff,"  every  credit 
for  the  correctness  with  which  he  has  brought 
forward  the  various  courses  which  might  have 
been  pursued  to  prevent  what  happened,  and 
the  adroitness  with  which  he  has  thereby  placed 
in  the  back  ground  my  complaint,  viz.,  the  ne* 
gleet  to  forward  from  the  Six  Clerks'  office  the 
plaintiff^s  notice  of  his  intention  to  attend  the 
following  day  to  open  the  depositions,  which, 
as  1  said  before,  if  given  at  the  office  of  the 
solicitor,  instead  of  at  the  Six  Clerks'  office, 
the  solicitor  would  not  have  been  minus  30/.« 
costs  out  of  pocket ;  and  this  makes,  as  I  con- 
ceive, the  instance  I  quote  a  good  argumenl  for 
altering  the  mode  of  giving  notices. 

We  agree  that  information  might  have  been 
given  to  the  clerks  in  court  immediately  the 
order  was  obtained ;  but  that  being  omitted,  I 
submit,  is  no  excuse  for  tike  derk  in  court's 
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neglect  to  forward  so  very  important  a  notice  $ 
aod  it  would  be  wise  to  alter  a  system  occa- 
lioning  the  j>o8ribility  of  snch  inconvenience 
and  loss.  I  am  anxions  to  have  the  assbtance 
of  **  H"  as  he  desires  to  see  a  reformation  in 
the  office  in  question,  and  also  of  some  other 
of  your  numerous  readers,  in  the  veiy  arduous 
task  f  have  imposed  upon  myself,  of  detailing 
the  abuses  and  inconveniences  arising  from  the 
present  condition  of  this  powerful  and  long- 
standing establishment :  and  in  the  meanwhile, 
5 your  leave,  Mr.  Editor,  I  will  relate  another 
ect  of  a  service  at  the  Six  Clerks'  office,  be- 
fore I  proceed  to  the  other  grievances  I  have 
in  store.  \ 

A  pocket  order,  b^  wluch  I  mean  an  order 
procured  by  a  plaintiff,  without  notice  to,  or 
knowledge  of  the  other  parties  to  the  suit,  is 
obtained  to  take  the  documents  deposited  in 
the  clerk  in  court's  hands  into  the  country,  to 
be  proved  under  a  commission  for  the  examin- 
ation of  witnesses;  a  copy  of  this  order  is 
senred  upon  the  clerk  in  court,  and  he  keeps 
it;  bis  client  the  solicitor  is  in  total  ignorance 
of  the  existence  of  such  order,  and  requiring 
the  production  of  the  documents  before  the 
examiner  afterwards  in  town,  and  at  the  hear- 
ing,  moves  to  have  the  documents  which  he 
deposited,  (not  for  safe  custody),  but  under  the 
common  order  for  inspection  after  answer,  re- 
tomed  to  him,  and  tnis  motion  is  met  by  an 
affidavit  of  the  service  of  the  pocket  order  on 
the  clerk  in  court,  and  is  of  course  dismissed 
wiih»  costs,  the  solicitor  being  held  to  have  no- 
tice of  all  orders  served  on  his  clerk  in  court, 
whether  coming  to  his  knowledge  or  not. 

In  this  case  *'  H."  will  have  some  difficulty 
in  giving  the  go-by  to  the  neglect  at  the  Six 
Clerks*  office,  by  referring  to  the  previous  con- 
duct of  the  solicitor  concerned.  And  if  it  is 
borne  in  mind  that  such  pocket  order  states 
that  all  the  costs  of  the  production  of  the  docu- 
ments are  to  be  paid  by  the  party  obtuning  it, 
and  that  in  contradiction  thereto  it  is  alledged 
to  be  a  custom  with  the  clerks  in  court  to  re- 
ceive fees  for  their  attendance  from  every  party 
to  a  caose  who  may  examine  a  witness  to  any 
of  the  documents;  and  the  suppression  of  the 
order  in  the  case  in  question  enabled  the  agent 
to  the  derk  in  court  to  extract  a  sum  of  6/.  6#. 
from  his  principal's  client,  in  addition  to  21/. 
for  seven  days'  attendance  in  the  country,  be- 
sides coffee-house  expenses ;  I  am  sure  every 
one  will  admit  that  such  inducements  to  a  ne- 
i^ect  of  duty  on  the  part  of  a  clerk  in  court 
should  be  taken  away,  by  substituting  service 
0/  all  noiieee,  orders,  ^c.  oH  the  solicitors, 
instead  of,  as  heretofore,  on  the  deiiis  in 
court. 

I  am  fearful  of  trespasang  at  too  great  length 
upon  your  columns  at  one  time ;  but  I  will  upon 
a  future  occasion,  if  yon  spare  me  room,  point 
OQt  to  the  correspondent  m  your  last  number, 
snbscnbing  himself  "  a  Solicitor  of  the  Court 
of  Chancery,"  a  grievance  connected  xnth  the 
Six  Clerks'  office  more  easily  remedied,  and 
the  removal  of  which  would  tend  more  to  his 
adf  aatage  than  the  repcMd  even  of  the  certia* 


cate  duty.  The  prejudice  against  attorneys  as 
to  their  supposed  profits,  wul  be  found  to  en- 
sure the  continuance  of  this  oppressive  and 
unjust  tax. 

A   SUPPXRBB. 


ATTORNEYS'   ANNUAL   CERTIFICATE 
DUTY. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
You  have  occasionally  referred  to  the  very 
unjust  impost  laid  on  solicitors  by  way  of  an 
annual  certificate.  The  injurious  and  oppres- 
sive nature  of  this  imposition,  exclusively  in- 
flicted on  our  profession,  has  been  so  often,  so 
clearly  and  so  unanswerably  exposed,  both  in 
your  publication  and  elsewhere,  that  I  shall  not 
presume  to  \yeary  your  readers  by  a  repetition 
of  the  reasons  and  arguments  which  have  been 
adduced  in  that  respect.  But,  having  occasion 
lately  to  refer  to  the  parliamentary  debates  of 
some  past  years,  on  a  totally  different  occasion, 
I  chanced  to  light  on  the  observations  which  I 
shall  transcribe  below;  and  thinking  that  I 
might  relieve  the  tedium  of  the  argument  and 
enlarge  the  sphere  of  reasoning  on  the  subject, 
by  layinj^  before  your  readers  the  views  and 
observations  of  eminent  men,  not  connected 
with  the  profession,  and  therefore  beyond  the 
imputation  of  interested  motives,  I  have  taken 
the  liberty  of  presenting  to  your  consideration 
the  following  extracts  from  speeches  by  the 
late  Mr.  Sheridan  and  the  late  Lord  HoUand. 
If  you  think  them  worthy  of  publication,  they 
are  at  your  service. 

In  a  debate,  on  the  11th  of  July,  1804,  Mr. 
Sheridan  said: — 

"He  condemned  the  annual  licenses  required 
for  attorneys,  as  illegal  and  oppressive.  There 
were  good  and  bad  men  in  all  professions :  and 
why  should  that  be  selected  for  this  oppres- 
sion }  Why  might  it  not  as  well  be  laid  upon 
physicians  and  merchants?" — Cobbett's  Pari, 
Deb.  V.  2,  p.  1014. 

Lord  HoUand,  in  a  debate  on  the  stamp  du- 
ties, in  the  House  of  Lords,  on  the  29th  of 
June,  1S08,  expressed  himself  thus : — 

"  This  will  severely  affect  attorneys,  and  he 
would  never  sanction  any  principle  of  taxation 
that  tended  to  press  with  peculiar  weight  on 
any  particular  class  of  the  community."— Co^ 
belt's  Pari  Deb.  v.  1 1,  p.  1096. 
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WILL. — CONSTRUCTION. — THB 
PERTY." 

Held,  that  a  bequest  of  *'  my  wines  nndpro^ 

psriy  in  KngUnd,'*  will  pass  fwiy  spetnt^ 

of  property  delosi^^g  to  the  testator  in 

En/rland,  at  the  time  of  his  decease,  hut 

will  not  extend  to  wines  which  he  m*ty  have 

elsewhere. 

This  was  a  suit  for  the  administration  Of  the 

estate  of  Lieutenant  Colonel  Arnold,  whd  died 

In  tke  East  IntfUct,  leavioff  a  will,  in  which  h« 

ande  a  be(|uett  In  the  foUowbf  words :  *'  I 

gbe  and  bequeath  the  followiii|(  suma  to  my 

dear  wifo,  Anne  Martip,  lUOO/.  steriiog,  tito 

way  wines  and  property  in  England/'    Under 

theckeree  of  refereaee  made  upon  the  heiriog 

^tbc  cause,  the  Matter  reported  that  the  Ilea- 

Mtor,  m  the  time  of  hia  death,  had  the  foUiOwiog 

property  lb  England^ra :  1734/.  I7s.  6d.  in  cash 

and  bUk  in ^ehandi  of  hisbankei* ;  9001. 3  per 

eenC.  looff  acmaitiea,  ataading  in  the  nameis  of 

tmstees  for  <Im  testator ;  a  (rjiak  t)f  weariiig 

apparel.  Mid  32/.  arreara  ef  a  pension,  payable 

#ul  of  Ui  M^ty's  ExchMfuer,  beaidca  the  i«r 

toresi  4MMk  dkidends  on  a  sum  «f  17iC{/.  in 

ato^,«ptoaeertaineyent.  The  qussatioo  now 

for  the  oonsid^sratfioA  of  the  Court  was,  whether 

mi  tUs  property  passed  to  the  widow,  uader 

the  words  of  bequest  to  her. 

Mr.  P#MArff<»ii,  ier  the  widow,  iomtad,  (that 
die  eflbot  of  the  bequest  was  (o  give  io'the 
sridow  the  testator's  wiaes,  not  only  in  Eng« 
kiiid»  but  la  India  and  elsewhere,  and  aU  the 
Urtater's  propecty  in  Eariaad  at  the  tine  of 
Ids  decease,  as  reported  oy  lihe  Master.  He 
referred  to  the  cases  of  Campbell  v.  Prescotl,  • 
ind  Mitoheli^^  MitiheU,^  as  the  aearest  ap- 
proaching to  the  circumstances -of  ihis  ease.  It 
was  ilso  t9  4>e  herne4a«iiad,  that  dieword 

rperty,  ^was  ^men  gmsemiis, .  aad  mast 
interpreted  as  «ompr<rtiea4KBg  alKhe  tes- 
tator'e  property  tn  Eaglaad  at  the  time  <ti 
his  decease. 

Mr.  Biehersfeth  and  Mr.  Piggott,  ^onim, 
argued,  that  the  words  of  the  bequ^  roust  be 
construed  as  a  gift  of  the  teftator's  wines  in 
En^a»d  oirtv,  -and  such  oHher  property  ef  ihe 
ttke  desdriptioji  as  wiqes, -according  to  ihe  niles 
of  construccion  in  such  cmcs,  restricting  the 
apparent  generality  of  the  gi^to  things  efusdem 
generis^  wilfh  the  par1»cmn  pret lously  enu- 
merated. In  -the  case  of  "Sorter  t.  Toumny,  ^ 
In  a  note  to  wioftti  ^re  coUected  several  cases 
relating  to  the  Tides  <»f  restrictiiM;  general 
words*  it  was  ;held  that  wines  and  books  did 
not  pass  under  the  words  "  furniture,''  "lire 
or  dead  stock."    In  the  case  of  Stuart  r.  The 
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Mmtnk  ^am^  Ula word '' tttfafa^n  iaa  be. 

3uest>  WMhi^  to  he  realricted  to  tklags  «fir«. 
em  g^mme  with  those  pMnaaalf  eaamfrated 
la  ihp^  bequest. 

The  Musier  of  the  MoUs,  after  readiAg  tiie 
words  of  bequest,  and  the  Master's  fiadiiig  as 
above  stated,  said, — ^The  ouestioa  to  be  deci- 
ded was,  whether  the  widow  was  entitled  to 
take  all  this  property  ettumerated  in  the  Mas- 
ter's report  By  one  side  it  aras  ooateaded, 
that  she  was  only  entitled  by  tiM  tems  of  the 
bMHiesI,  10  lake  those  articles  ^u$dem  generis 
with  wine.  On  the  other  side  it  was  contend. 
ed»  that  the  terms  were  general,.  Iin»itiag  the 
"bequest  of  property  to  all  tlie  property  ia  Eng- 
laiui;  and  in  order  to  get  ov^  the  diflicolty  of 
wriving  at  tiie  real  intention  of  the  testator,  it 
was  contended,  that  the  wines  ought  oat  to  be 
consideved  as  Hmited  to  the  wiaes  ia  Eag^d, 
that  there  was  no  limitation  of  them  in  point  of 
locality.  He  could  not  support  such  a-coa- 
strudlon,  as  ivaa  pnt  in  this  latter  part.  Tht 
queatioo  thsa  caiae  loJhis :  whether  the  words 
'^aiy  wines  aad  property  in  Eoglaad,''  woaM  or 
woiud  ttot  inelttde  erenrdetoriptiao  of  pr^ei- 
tyihe  testator  possessed  in  England  atthetime 
of  his  death.  No  word  had  a  moce  comprs- 
henaire  meaaiag  than  the  word  *'  property," 
for  every  description  of  interest  might  lie  con- 
veyed bf  a  gf  aeral  bequest  of  pnqlerty.  Noir 
it  was  stagiusr  toahserve,  tiMtt  the  testator  had 
speeiAcaify  beqaeathod  his  wiaci  aAtb  property 
of  a  far  more  valuable  description^  .  jWss  then 
then  aay  role  to  Hmit  this  property  to  s^les 
of  the  same  description  as  wiaes  ?  The  mtro- 
ductioa  .of  one  particular  article,  as  in  tlus 
ease,  >clearkr  did  not  limit  It,  and  therefoie,  the 
adoption  «t  a  restrictire  constructioa  coald  net 
he  justified.  Had  any  caae^ieea  fonad  iawtich 
Ihe  word  [iroperty  had  been  eooftaed  So  the 
same  description  of  article,  as  had  before  been 
eniiaMmted  ?  If  liie  word  was  not  uaed  in  the 
ordinary  sense,  aemctbing  bwsI  he  ^aand  on 
the  iaoe  ef  the  will  to  shew  the  aeasa  ia  wUch 
the  teatator  had  used  k$  there  was  onlyoas 
caae  in  which  the  meaning  xrf  the  word>'pro# 
party  "  was  invAlKed,  to  jvmoh  he  shoiM  lefert 
and  that  was  Ifia  case  of  J^mes  v.  SrfitmJ 
Vhere  was  no  case  in  which  the  general',  mean* 
ing  of  the  wond  pEC^Mrty,  had  been  conined  to 
the  desenption  of  any  Ihuig  befoee  emumerated  { 
The qttestMm upon  the heqiiest  in  LordBute's 
will  arose  ouSIbb  word  ''  things,"  after  a  great 
mifiiber  of  jparlioolar  articles  pcavionaly  eau* 
nerated.  Alter  macfa  thscuasion  and  doabt  ex- 
pressed by  Lords  Redesdale  and  Sldsn,  it 
seemed  to  be  their  (minion,  that  the  wosd  was 
to  be  restrioted  to  things  s^sudem  gemens  wiA 
those  previously  enumerated.  Under  these 
dreomatances,  he  had  to  idedare,  ndMidier 
She  words  "property  in  Eoghmd,"  wsxt 
to  be  ooafined  to  property  of  a  .pasticiilar  de- 
scription. There  wem  no  aalhorities  to  s^k 
port  each  a  ooaolnsioa,  and  ccmsequeotly  he 
should  ^decide,  that  the  widow  should  take  ua- 

n>i     I.  n.i.  >'i";<   Ti".f«»   'jHiw*  ^y-"     wr9%.  I   I  "' 

•<^4  1^ow'8j[far.tCas.i29. 
•  ^>teu  .  Sm gi$^JUkgm PmM,  Amb. 
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der  telMMt  i^  ill*  pioperty  «s«Bitnltd  la 
the  Masters  report. 

JrnM  V.  Arnoid,  at  Westminster,  Not.  12 
sod  15, 1834. 


.    WUiL.— CONSTRUCTION. — ABSOLUTS  IN- 
TEUBSTw— -ABATEMENT. 

Jn  uMiimiied  bequest  of  the  interest  of  a 
fttndf  is  equivalent  to  a  bequest  of  the  capi- 
ial,  j4  direction  ty  a  testator  to  construe 
his  fi ft  favorably fbf  the  lerutee,in  case  of 
doubt  in  the  consthi^tihh  dfit,  ufitl  not  pro- 
t^Ctirfrom  abatHient  in  theetsertt  itfade- 
fiHency  of  assets. 

Another  beqwwt  hi^  Ike  wiH  of  Lieutensoit 
Ooloiifel  Arnold  w»s  flubntifted  to  the  consid 
snttioA  of  the  Go«n.  The  testator  |^e  to  his 
daughter,  L.  H.  Adams,  the  interest  of  100,000 
dcca  rupees,  1k>  be  infested  in  the  Eiif^lish 
Itock  ef  the  East  India  Company,  w  if  to«ns* 
toitted  to  Bii|[larfd,  ta  he  invested  iftswrem- 
ment  seeurities  there^  and  if  the  100,000  ucea 
rupees  shoold  not  be  mifficieBt  to  pordiase 
40,000/.,  the  deHclencjrto  be  made  up-out  of  his 
estate.  And  in  a  subsequent  clause  of  the  wiO, 
the  testator  directed,  tfaatif  any  doubt  or  diffi- 
^tv  should  arise  in  that  part  of  his  will,  it 
migat  be  c^Mtroed  favorabiy  ta  the  legatee. 
There  was  no  gift  over  of  the  fund ;  there  was 
k  residuary  clause;  the  testator's  estate  turn- 
ed out  tb  he  insufficient  for  the  payment  of  all 
his  debts  and  legacies.  The  questions  raised  on 
this  beqaeit  were  ttvo.  First,  whether  Louisa 
flarikt  Adaiin#  was  entitled  to  th*  capital,  or 
the  hitdftttt  nnd'  divideBda  only  of  the  Bum 
ttnedM^iid  seeoftdiy,  whether,  inasmuch  as 
Hie  assets  proved  to  be  indufficient»  thb  legacy 
o^t  to  «bate  ^ropoitioMtely  with  the  othnr 


ftAIVDAMUS. — PARIBir  OLSKK.^— mCtJKBtfNT. 
CHORCffWARDEN. 

In  order  to  restore  a  parish  cUrh  by  meant  of 
a  writ  of  mandamus,  it  must  b9  cleariu 
shewn  that  the  clerk  has  been  displaced,  and 
the  writ  must  he  directed  to  the  incumbent, 
and  not  the  churchwardens, 
hi  this  ease  an  appGeation  m»  made  for  h 
writ  of  mandamus,  to  be  dbected  to  the  in- 
cambent   and    church-wardens  of  a  certain 
parish,  requiring  them  to  restore  the  parish 
clerk  who  had  been  displaced,  and  another  per- 
son employed  in  his.  stead.  No  formal  acmcnnt- 
ment  of  another  person  had  been  moae,  but 
another  had  been  employed  to  do  the  duties  of 
the  office,  and  the  applicant  had  been  prevent* 
ed  from  performiog  them. 

Patieson,  J.,  said,  ihe  writ  must  be  directed 
to  the  incumbent  and  nbt  the  churchwardens, 
and  that  it  must  be  clearly  shewn  that  the  ap- 
plicant had  been  displaced,  llie  rule  might 
be  granted. 

.    Rule  granted.— £>  parte  CfrcAett,  M.  T. 
IS35.    K.  B.  P.  C.  ' 


Ir.  Shmnan,  fmr  LooIm  Adansw-^An'  un- 
-llidted  gift  of  t^  wterest  of  a  fond,  iseqaiva- 
lent  to  a  gUt  of  the  fund  itself.  The  expressed 
"AirectloD  of  the  testator,  that  this  beqnest  was 
in  ease  of  denbc  to  be  construed  favorably, 
shewed  that  he  fovored  her  beyond  the  othdr 
legatees.  He  cifted  the  ease  of  ^damson  f,  Ar- 
ntVff^^f,  19  Ves. 

Mr.  Bickertteth  and  Mr.  Pigfott,  eontrh: 
Whatever  might  be  the  opinion  of  the  Court  as 
to  the  nature  lof  the  bequest,  whether  it  was 
absolute,  or  for  life  only,  there  could  not  be  a 
doubt  that  it  must  siitfer  a  reduction  with  the 
other  Iqpioiea. 

The  Master  oftkeRolis,  was  of  opinion,  that 
Louisa  Adans  was  entitled  to  the  capital  of  the 
gift,  stated  to  be  10,000/.  if  vested  in  th^ 
>  stocks  of  this  country.  He  was  also  of  oginlon/ 
that  the  provision  in  the  will  for  a  favorably 
construction  of  this  bequest,  referred  not  to  any 
defidency  of  assets,  bnt  to  any  do^ubt  or  diffi« 
culty  in  the  construction  of  it^  jmd  lie  there- 
fore held,  that  this  legacy  must  suffer  an  abate*- 
ment  proportionate  with  the  other  legacies  ot 
a  general  nature  ,^. 

AmM  w.  JtmU,  at  WeatBuntter^  Nor. 


ADMISSION  OF  ATTORNBT.— ^BBVfdB  VSONM 
ABTICitBS. 

If  a  clerk  serves  ftte  years  completB  with  oir 
master,  it  will  be  no  objection  to  his  admii- 
sion  that  a  portion  qfhie  service  was  afiv 
the  erpiraliofL  qf.Jhe  artkles^  and.  which 
teas  so  served  to  compensate  fur  4  necessary 
absence  during  the  five  years. 

The  applicant  in  this  <*a8e  had  been  regidar- 
ly  articled  to  an  attorney  for  five  years;  He 
served  the  whde  with  his  master  with  the  ex- 
ception of  a  few  months,  during  which  he  was 
absent  by  his  toaster's  direction,  for  Ae  pur- 
pose of  obtaining  a  sum  of  money  suffieieitf  to 
liquidate  the  master's  claim  for  iM-emium*  At 
the  end  of  the  £ve  years  he  coatiBoed  to  we^e 
his  master  for  as  king  a  period  as  he  had  been 
absent  from  his  service  during  the  five  yean. 
The  questioB-  was,  whether  this  was  aaufficieat 
service  to  entitle  hxm  to  be  4idmstted  hy  the 
Court. 

Paiteson,  J.»  directed  that  heihoald  he  ad- 
mitted. 

Admitted.-.£;dr  parie  IFarraa,  H.  T.  L835. 
K.B.P.C. 


AtViieVUgHT  von  VON^PATlllBlf^  OV  'OMTB*-^ 

icAsiwa'fl  AUiOOATim. 

^  an  application  is  made  for  an  aUatfhmeni 
/br  non-payment  of  costs  to  iheplmniifima 
cause,  it  must  be  shewn  in  the  affidavit  s^p» 
parting  the  ^implication,  that  thejperson  ap* 
plying  is(heplaint\f. 

This  was  an  epplication  to  obtain  an  attach, 
ment  for  not  paying  'Costs  to  the  plaatiffui 
the  ci^i»e,  \fi  ooedience  to  the  master's  .alioca- 
tur.  The  peculiarity  in  the  case  was,  thtft  tilie 
affidavit  denying  the  payment  did  not  describe 
the  party  denying  it  u  the  ^aintiff  in  the 
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Patteson,  J.,  refiised  to  allow  a  rule  to  be 
taken  on  that  affidavit^  as  conaisteotly  with  ]X, 
payment  might  have  been  made  to  the  plaintiff, 
to  whom  payment  had  been  ordered. 

Rule  refused.— fraJicTtf  v.  fFrisrht,  H.  T. 
1836.    K.B.  P.  C. 


EJECTMENT. — SERVICE  OF  0ECLA RATION.-^ 
COMMON  ENTRANCE. 

Although  the  entrance  to  a  metmng'e,  sought 

to  he  recovered  in  an  action  of  ejectment ^ 

map  be  that  of  another  meuunge  not  sought 

'  to  he  recovered t  that  witt  mahe  no  Sfference 

in  the  proceeding. 

This  was  an  application  for  judgment  a^nst 
the  casual  ejector.  The  only  peculiarity  m  the 
8er?ice  was,  that  the  affidavit  on  which  the  ap- 

Slication  was  founded,  described  the  entrance 
oor  of  the  messuage  in  question  to  be  the 
same  as  that  of  anotner  messuage,  which  was 
not  the  subject  of  the  proceeding  in  ejectment. 
Patteson,  J.,  was  of  opinion,  that  that  made 
no  difference  in  the  case ;  and  therefore  as  the 
service  was  regular  on  the  tenant  in  posses- 
sion, the  rule  for  judgment  against  the  casual 
ejector  might  be  taken. 

Rule  granted.— Z>»<f  v.  Roe,  H.  T.  1835. 
K.  B.  P.  C. 


EJECTMENT.— SBRYICE  OF  DECLARATION. — 
INTERPRETER. — ^WELSHMAN. 

(f  a  tenant  in  possession  does  not  understand 
the  tttngttfige  of  the  person  effecting  the 
service  of  the  declaration,  an  interpreter 
maff  be  employed  to  explain  the  object  of  the 
service,  although  he  has  not  been  strorn. 

In  this  case  an  application  was  made  forjudg- 
ment  against  the  casual  ejector.  The  affidavit 
supporting  the  application  stated,  that  the  mes- 
suage sought  to  be  recovered  was  situated  within 
the  principality  of  Wales.  There  were  two  mes- 
suages  sought  to  be  recovered  in  the  action ; 
both  were  in  the  occupation  of  Welshmen,  one 
understood  English  the  other  did  not.  The 
service  of  the  declaration  was  regular  on  the 
tenant  who  understood  English.    No  personal 

-  explanation  however  was  made  by  the  depo- 
nent endeavouring  to  serve  the  declaration,  in 
consequence  of  his  not  understanding  Welsh. 
The  deponent,  therefore,  got  the  assistance  of 
the  Welshman  who  could  understand  English, 

.in  order  to  interpret  the  explanation  of  the 
proceeding  to  his  less  accomplished  country- 
man. The  Welshman  who  made  the  explana- 
tion  of  course  was  not  sworn ;  in  all  other  res- 

'  pects,  however,  the  service  on  the  Welshman 
who  could  not  undelrstand  English  was  regular. 

-  *  Patteson,  J-,  thought  that  would  do,  al- 
though the  interpreter  was  not  upon  oath. 

Rule  granted.— />0tf  ▼.  Roe,  H.  T.  1835. 
K.  B.  P.  C. 


INTERPLEADER  ACT. — SBS Rl PP.— STAKEmflr* 
DER.-^D  ECLARATIOir. 

A  sherijf  need  nut  wait  till  an  action  is 
brought  against  him,  before  he  applies  for 
reUtf  under  the  Interpleader  Act. 

This  was  an  application  for  relief  on  the  part 
of  the  sheriff;  a  certain  person  having  made 
cldms  to  certain  property  seized  by  him  under 
writs  of  execution,  which  had  been  placed  in 
his  hands.  No  action  had  been  brou^t 
against  him,  and  therefore,  the  learned  counsel 
making  the  application,  suggested,  that  as  the 
relief  to  be  given  to  the.i^beriff  under  the  6th 
section  of  the  act,  ^vas  to  be  the  same  as  that 
^nted  by  the  first ;  and  as  by  the  1st  section 
It  was  provided,  that  relief  could  not  be  given 
until  one  of  the  claioMmts  had  declared,  some 
difficulty  might  arise  in  consequence  of  no  de- 
claration having  in  this  c.ase  either  been  filed 
or  delivered. 

Pattesom,  J.,  said,  there  was  a  distinction 
between  the  case  of  a  sheriff  and  a  stakeholder  $ 
the  sheriff  need  not  wait  for  an  action  to  be 
brought  agunst  him  in  order  to  entitle  him  to 
the  relief  of  the  Court. 

Rule  granted.— 5/iii/i&  v.  Bowell,  H.  T.  1835. 
K.B.P.C. 


SERVICE  OF  RULE  TO  COMFtTTB. — ^LANDLADY. 
— ACKNOWLEDGMENT. 

//  is  not  sufficient  to  serve  a  rule  to  compute, 
by  leaving  it  vith  the  landlady  of  the  de- 
fendant, without  an  achnowledgmeni  from 
the  defendant  that  he  has  received  it. 

In  thiS'  ease  an  appUcaUon  was  made  la 
make  a  rule  absolute,  for  referring  it  to  the 
master  to  compute  principal  and  interest  on  a 
bill  of  exchange.  The  affidavit  of  sendee  sUt- 
ed,  that  the  rule  nisi  had  been  left  at  the  lodg- 
ings of  the  defendant  with  his  landlady,  but 
that  no  acknowledgment  had  been  received 
from  him  that  the  rule  had  come  to  his  posses- 
sion. 

Patteson,  J.,  refused  to  make  the  rule  abso- 
lute ;  but  at  the  instance  of  counsel  it  was  en- 
larged until  the  following  term. 

Rule  enlarged  accordingly. — Gardner  v. 
(7wii,  H. T.  1835.    K.B.P.C. 


Commoii  pienr. 


C08T8.— EXECUTOR. — TESTATOR.— BONA 
PI  DBS. 

In  order  to  exempt  a  plaintiff  executor  from 

puffing  costs  of  an  unsuccessftl  action  for 

a  claim  on  the  part  of  his  testator,  it  mast 

appear  that  the  defendant  has  kot  acted 

with  good  faith. 

In  this  case  an  action  was  brou|^t  by  an 

executor  for  a  claim  alleged  to  exist  on  the 

part  of  the  testator  on  the  defendant.    The 

amount  alleged  to  be  due  was  900/.    The  de* 

fendant  paid  into  Court  500/.,  and  refused  to 

inform  the  plaintiff  how  he  pr<^[>o0ed  to  reduce 

the  amount.    At  the  trial  tt  appeared  that  in 
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the  books  of  the  testator  there  were  no  entries 
made  to  the  amoant  sought  to  be  recovered. 
A  special  contract  and  a  custom  in  the  trade 
were  also  shewn.  The  jury  ultimately  were  of 
opinion  that  the  defendant  had  paid  in  suffi- 
cient money,  and  accordingly  found  a  verdict 
for  the  defendant.  An  application  was  now 
made  to  exempt  the  plaintiff'  from  payment  of 
costs,  pursuant  to  3  and  4  W.  4,  c.  42,  §  31. 
A  rule  nisi  having  been  obtained,  cause  was 
shewn  a^^ainst  it. 

The  Court,  consisting  of  Lord  Chief  Justice 
llnt^ai.  Parky  J.,  and  Boianguei,  J.,  were  of 
opinion  that  under  the  circumstances  of  the 
c&^e  the  plaintiff  was  not  entitled  to  be  ex- 
empted from  payment  of  costs  like  any  other 
unsuccessful  plaintiff.  The  object  of  the  sta- 
tute on  which  the  application  was  made  was  to 
place  executors  ana  administators  in  the  same 
situation  as  to  costs  as  other  persons,  unless 
the  Court  should  be  of  opinion,  that  under  the 
special  circumstances  of  each  case,  a  different 
course  ought  to  be  adopted.  Unless  there  was 
maiajides  on  the  part  of  the  defendant  in  the 
cause  there  was  no  reason  for  depriving  him 
of  the  advantage  bestowed  on  him  by  the  sta* 
tnte  in  question.  The  mere  refusal  to  state 
h'ls  defence,  was  certainly  no  reason  for  so  de- 
priving him,  unless,  indeed,  that  defence  con- 
sisted of  a  receipt  which  clearly  .stated  that  the 
demand  which  the  executor  sought  to  enforce 
had  been  satisfied.  That  was  not  the  case  in 
the  present  instance ;  and  therefore  no  neces- 
sity was  imposed  on  the  defendant  to  state  on 
what  fpnuinds  he  proposed  to  resist  the  claim 
beyond  the  extent  of  500/.  The  defendant, 
therefore,  having  succeeded,  he  was  entitled  to 
his  costs  in  the  same  manner  ai^  if  the  plain- 
tiff had  not  sued  in  a  representative  charac^r. 
FaHghan^  J.,  dissented  from  the  opinion  of 
the  majority  of  the  Court,  under  the  special 
circumstances  of  the  case. 

Rule  discharged. — Brown  and  other»^,EsecU' 
tort  of  Clerk,  v.  Croley  and  Skarman,  H.  T. 
18«5.  C.  P. 


erc^tqitf r  of  9leaiif . 

BAIL. — NOTICB  OF  JUSTIFICATION. — PRI- 
SONER. 

FftttU  jwttify  pursuant  to  Rules  of  T,  7".,  1 
W.  4,  and  a  two  dtty^  noiice  of  justification 
onfy  is  given,  it  must  appear  by  it  that  the 
defendant  is  a  prisoner,  or  it  will  be  insuf 
fieient. 
In  this  case  the  justification  of  bail  was  ob- 
jected to  on  the  ground  of  the  nptice,  which 
was  a  two  days'  notice,  not  alleging  the  de- 
fendant to  be  a  prisoner,  as  was  the  case. 

Alderson,  B.,  refused  to  allow  the  bail  to  jus- 
tify, and  observed,  that  the  established  rule 
must  be  adhered  to  in  cases  like  the  present. 

Bui  rejected.— ^ii//tfji'«  bail,  H.  T.  1835. 
Exchtq.    • 


CHANGS  OP  VVNTTB. — ACTION  FOR  LIBBL.— 
PLACB  OF  CIRCULATION. 

if  a  newspaper  in  which  an  alleged  libel  has 
been  published^  circulates  in  several  covn- 
ties,  it  may  be  made  the  subject  of  action 
in  any  of  them. 

In  this  case  a  rule  nisi  had  been  obtained 
for  the  discharge  of  a  Judge's  order,  directing 
a  change  of  venue  in  this  cause  from  London 
to  Lincolnshire.  It  was  an  action  for  a  libel 
which  had  appeared  in  the  Lincolnshire,  Rut- 
landshire, and  Stamford  newspaper,  the  circu* 
lation  of  which  was  in  many  counties,  and  in 
London  also. 

On  this  rule  coming  on  for  argument— 

Parke,  B.,  was  of  opinion,  that  under  these 
circumstances  the  order  should  ^ot  have  been 
granted,  and  therefore  directed  the  rule  to  be 
made  absolute. 

Rule  absolute. — Clementson  v.  Newcomb,  H« 
T.  1836.    Ejpcheq. 

ATTORNBT  AND  AGENT.— COSTS. — ^WANT  OF 
CERTIFICATB. 

fFhen  proceedings  in  a  cause  have  been 
carried  on  in  the  name  of  an  agent  of  an 
attorney,  the  Court  will  not  interfere  to 
inquire  into  the  fact  of  whether  the  original 
attorney  is  on  the  roll,  for  the  purpose  of 
depriving  him  of  his  costs. 

A  rule  nisi  had  been  obtained  in  this  case, 
for  the  purpose  of  disaUowing  the  plaintiff's 
attom.ey  his  cost?,  on  the  ground  of  his  not  be- 
ing an  attorney  of  this  Court.  It  was  an  issue 
tried  before  the  sheriff  of  Sussex,  and  a  verdict 
had  passed  for  the  plaintiff,  whose  costs  were 
taxed  by  the  Master.  The  proceedings  were 
carried  on  by  and  in  the  name  of  the  attorney's 
London  agent. 

Per  Curiam. — ^We  are  of  opinion,  that  as  the 
London  attorney  was  an  attorney  of  this  Court, 
and  lus  name  on  the  roll,  there  is  nothing  ir- 
regular. 

Rule  discharged. — Goodner  v.  Cover.  H.  T, 
1835.    Excheq. 

CHANGE  OF  YBNUB. — PRBJUDICB. — FAIR 

TRIAL. 

The  observations  qf  a  plaintiffs  in  a  county 

election,  as  to  the  subject  of  an  action 

brought  by  him,  is  not  a  ground fn^  chang* 

ing  the  venue  in  it. 

In  this  case  a  rule  nisi  had  been  obtained  to 

change  the  venue  from  Surrey  to  London  or 

Midmesex,  under  the  following  circumstances. 

This  action  was  brought  for  the  purpose  of 

trying  the  r^ht  of  persons  to  erect  booths  on 

the  Epsom  Downs :  and  during  an  election  in 

which  the  plaintiff  was  engaged  in^Siirrey,  he 

had  referred  to  the  subject  of  this'action  in  a 

way  which  the  defendant  conudered  would  be 

highly  prejudicial  to  him  on  the  trial  of  the 

cause. 

On  shewing  cause,  it  was  submitted,  that 
this  application  was  without  foundation,  inaa- 


ZSfi 


atfenor  CtrntU  .Jbtchfifumr.^NtH  qf  the  fF^k. 


mncll^ilMitif.Mf  litdudlce  existed,  it  irss  cer- 
tainly in  favour  of  tjie  defendant,  for  the  ob- 
ject  of  these  proceedings  was  to  affect  the  Ep- 
Mm  Faoes»  iPiueh  it  wm  well  iuiewn  were 
-•dfemeiy  popular. 

#V<?ttftMcM.— We  canoot  entertain  tiiis  mo- 
tion.  The  present  rule  must  iie  discharged, 
«od  the  costs  be  costs  in  the  cause. 

Rule  discharged    fMcordinglv.— JXritfoe  v. 


^trytm  A4IAB  jiB«i».Aii  ja0Gua^T  4^  wum 

j^M  afidwit  of  menu  made  k§  a  London 

r^^^Ming^  Mtrbttkf  m  the  merHs,  from 
9kiiemew$  ef  tke  cummltjf  ^Uon^,  is 
9vMci€ee» 

ThiJB  was  an  action  of  debt ;  a  final  Judg- 
oseot  had  been  obtained.  A  rale  nisi  was  after- 
wttrds  obtained  to  set  aside  this  judggaent,  on 
payment  of  costs^  and  an  affidavit  of  merits. 

On  shewing  cause  against  this  rule,  it  was 
snbBtttted,  that  the  affidavit  which  waaaiade 
by  the  defendant's  London  .agent  was  not  suf* 
fidently  positive ;  it  nfierely  stated,  that  the 
dq>onent  Delieved,  from  instructions  he  had 
received  from  the  country  attorney,  that  the 
defendant  had  a  ffood  defence  on  the  merits ; 
but^id  not  state  nil  belief  that  those  instnic- 
"tions  were  true. 

The  Court  thought  the  affidavit  sufficiently 
fMtttv<e. 

Mk  «ba«9ute,  m  pMnent  of  <oo6«s.*-<SMo. 
fieH^.  *y^iif#,  *L  T.  1886.    Excheq. 


A9ID  COflCa.-^-^4moiTIIMia«f-^i«ST^FF. 

ft  is-not  n  matter  ^  strict  rigrhi  in  a  defend^ 
ant,  to  step  a  pimntijps  proceedings  019 
::payment  of  debt  and  costs. 

This  ,was  an  afppricgtion  fbr  a  stay  of  pro-: 
ceedings  in  this  case  on  payment  of  debt  and 
^09lB.  It  appeared  on*a  former  anpUcatJon  to 
a  Judffe  at  chambers,  that  the  plamttff  was  Jp- 
debtea  to  the  defendant  in  a  small  amount,  for 
the  recovery  of  which  the  defendant  had  com- 
nnMKd  in  aetiaa  against  the  ^aiBtlff.  The 
appllealion  was  refused  then,  except  on  the 
coaditionof ibe |4aintiff allowiiu^ ^e amount   ^.  ^^ 

^;!lif'JL*ti?"^T^/l*^®  defen^iint,  and  for   which  are  the  inheritance  and  birth-oght of 
blS^S^t  t'ote^^^^^  h^rt,  and  which,  amidst  all  ^e^vici«. 

These  terms  were  refiised.  An  applicaUon  was  ^*"^5?  ®^.P»Wic  i^rs,  have  proved,  under 


^OTBS  OP  THE  WEEK. 

XlKO'a   SPEECH.— I.A-W  B^rOKM. 

His  Majesty,  in  person,  op^ied  tiie  new 
Ptoliament  on  Tuesday  the  24tii  of  Febm- 
ary. 

We  extract  the  fpllowing  passages  from 
the  King's  Speech, — bearing  on  iatended 
a2Matioi»  in  the  law. 

"  Measures  will  be  proposed  lor  your 
consdderation  which  wiU  have  for  their  re- 
spective objects — to  promote  tiie  commuta- 
tion of  Tithe  in  England  and  Wales— to 
improve  our  ^U  jurisprudence ,  and  the 
admimsiration  ^  justice  in  ecclesiastical 
c«Me«— >to  ouke  iwuvisioa  lor  the  akoce  ef- 
fectual fnaMtettance  of  eoelesiastical  disdp* 
line — and  to  relieve  tboee  who  dissent  from 
the  doctrines  or  diseipBne  of  tiie  Church, 
from  the  necessity  of  celebrating  the  cere-* 
mony  of  marriage  according  to  its  rites" 

"I  have  not  yet laoflived the Beport  from 
the  €k«UBisBioiiers  appointed  to  inqinie 
into  the  state  of  itfimto^  CorjnnmHams,  but 
I  have  reason  to  befieve  that  it  w31  be  inftde, 
and  that  I  shall  be  enabled  to  communicate 
it  to  you  at  an  early  period/' 

"  I  rely  with  entire  confidence  on  your 
witling  0CM>pes«lion  in  pecfecti^  all  such 
measuras  astaay  be  eakukted  to  rrmiwri  ail 
just  causes  of  oomphuB*,  smdt  to  pvomote 
€xe  concoitf  and  happiness  of  my  snl^ects.'* 
"  I  rely  also  with  equal  confidence  on  the 
caution  and  circumspection  with  which  you 
will*  apply  yourselves  to  the  alteratiim  cf 
loses,  wfai6h  afect  very  e:^ten6ive  end  com- 
plicated interests,  and  are  interwoven  with 
ancient  usages,  to  which  the  habits  end 
feelings  of  my  people  have  conformed." 

"  I  feel  assured  that  it  will  be  our  com- 
mon object,  in  supplying  liiat  which  may  be 
defective,  or  in  renov^tuiig.tl^t  which  may 
be  impaired,  to  streng&en  tiie  foundations 
of  those  institutions  in  Church  and  State 


now  made  for  Stayiijg  proceedings  on  payment 
-of  debt  and  costs,  as  a  matter  oTrrght. 

Pm-ke,  B.  said,  it  was  not  a  matter  of  right, 
and  that -the  Court  had  authority  to  cngrrft 
such  terms  on  staying  proceedings  as  seemed 
proper.  The  terms  sought  to  be  imposed  at 
chambers,  by  the  learned  Baron,  were  reason- 
'abK  and  a  stay  of  proceedings  would  be  al- 
lowed  on  no  other  ground. 

•Rtile  refused,— ^oiw#  v.  Shepherd,  H.  T.' 
1835.    Excheq, 


the  blessing  of  Almighty  God,  the  truest 
guamntees  of  their  libetti^,  their  rights, 
and  their  religion." 


^QUflJt   OF   LO&SS. 

New  Bills. 

The  ISelect  Vestries  Bill  was  pro  /mtb^ 
read  a  first  time. 


Notes  f/,theWeek^-^Am^$U  Q^Sries. 


^H 


nOVSn  OV  GOMIIOVA. 

JfeitmUs. 

A  BiM  for  the  more  effeotonlly  prevent- 
ing Clandedtine  putlAWifteSs   haa  been  read 
the  Ibst  tune,  ftnd  ordered  to  be  tead  a  se- 
cond time. 
Notices  of  Motions  for  altering  the  Law. 

Mr.  Jmts.  BiH  to  nndce  piuvlgiuu  for 
the  ExecutioD  of  Criminals  within  the  Coun- 
ty of  ChesAtsr. 

Sir  John  Campbell.  Bill  to  aboUsh  Im- 
prisonment for  Debt,  except  in  cases  of 
Fraud,  and  to  amend  the  Law  of  DthtXft 
and  Creditor.     [Wednesday,  4th  Mar. 2 

Sir  John  Cdmpbell  Bill  to  fiicilitate  the 
Enfranchisement  of  Copyhblds,  to  abolish 
Heriots,  and  to  amend  the  Law  respecting 
Copyhold  Tenure  ^hile  the  badie  shall  sub- 
sist,    lit^&'in. -ith  Mar.] 

Sir  John  Campbell.  For  the  Amend- 
ment of  the  Law  with  respect  to  Wills,  and 
to  Exectttora  and  Admioiatcatora.  [Wodn, 
ithMffr:] 

Sir  John  Cmfipbell.  Bill  to  amend  the 
Law  of  Tenure.     IT^edn.  4th  Mar,]. 

Sir  John  Campbell.  Bill  to  amend  the 
Law  of  Escheat.     [JVedn.  4th  Mar.  ] 

Mr.  Attorney  General.  Two  Bills,  found- 
ed on  the  Report  ef  the  Ecctesiasdoa2  C«m- 
BuaneiHtv  fbr  improving  iht  Adtomistra- 
tkn  of  Jwtiee  ia  fiedesiantiail  Caaatea. 
[TWv.  lOth  Mar.] 

Mr.  Pwker.  BiU  to  promote  the  better 
Observance  of  the  Lord's  Daj.  [Wedn 
UaMar.] 

Mr.  Chai-fes  BuRer.  Bill  to  take  away 
Ihe  JuiMiction  of  the  Ecdesiatftical  Comie 
in  matters  Tdttting  to  Tilihe.  [Tkurs.  112«A 
ifar.] 

The  Ckanoetar  oj^  the  Ewck^qm.  BQl 
for  the  Relief  of  Persons  dissenting  from 
the  Church  of  England,  in  r^;aid  to  the 
Celebration  of  Marriages.  [Tnes.  1 7th  Mar.] 

The  Chancel/or  of  the  Exchequer.  Bill 
finr  the  Commutation  of  Tithes  m  England 
andWalea.     [Tim.  24th  Mar'.] 

Mr.  WVks.  For  \he  Coraddemdim  bnd 
Redress  of  the  Practical  Grievances  of  Pro- 
testant Dissenters. 

Mr.  Toohe.  Address  to  his  Majesty,  be- 
seeching him  to  grant  his  Royal  Charter  of 
Incorporation  to  the  University  of  London, 
as  approved  in  the  yeair  1831,  by  the  then 
Law  Officers  of  the  Crown,  and  containing 
BO  other  reatrictbn  than  against  conferring 
Degrees  in  Divinity.      {7%urs.  26M  A/ar.J 

Sir  Sum.  WhaUey.  That  it  is  the  opin- 
ion of  this  House,  tLuit  in  any  plan  of  Church 
Keform,  it  will  be  expedient  to  provide  for 


the  At|eii4aiiee.iof  the  BUifpf  i«|the  Hmm 
of  Loitls,  that  th«y  auiy  give  tiiei-  Advaaa^ 
When  i«4ireBted»  ^utfMStiaiiaaibetiogtN 
Chnreh,  in  the  same* manner  that  the 
Judges  do  upon  questions  of  Law,  but, 
like  diMft,  iHlhtMit  hftvittg  t^  power  of  vot- 
ing.    \Tues.  %Ut  Mnr.'] 

Mr.  Qrvto.  That  the  Votea  at  Bfections 
^r  MembeiB  of  Partiament  be  tt^eni^y  viir 
uf  Ballot.     [nsTtf.  '2d  ,/^rU.] 

MV.  Cohbett.  Bin  to  Hepeai  ibe  Poor 
liaw  Attiendmeiit  Act  passed  in'  tixe  last 
Session  6f  PariJoment.     '\Taes,  7ih  Apy^lTi 

lAr,  Divett.  Resolutions  lor  the' com- 
plete Bxtiaetion  of  Cfavch  Rates  tlxrough: 
otttBugfawd^id  Wales,    llkse.  7 thAprU^ 

Mr.  AmK.  Bill  giving  Pdaomrs  Ml 
Deiettee  by  Cotittsel  and  AttonnQr.  {MmWi' 

'Mr.  Swift.  Bai  to  Abolhh  Coital  Pa- 
nlshments  In  certain  cases.      ^T&ir*.  Bii 


AM3W£I«S  TO  QUfiiinS. 


lUto  of  l4inliliut.  xit)r  KeksML 
AbvsRSB  PMasasfw.    r,$3^ymxs.9. 

'"I!^d,"  in  answering  this  case  (p.  239) 
states  •*  ITiat  before  the  recent  act  for  the  limi- 
tation of  actions.  titeMy  yoirs  possession  by  a 
tenant  without  paying  rent  or  acknowledginii^ 
his  landlord,  would  so  far  have  given  him  a 
title^  that  no  actio!  <af  ejectment  could  have 
b(ien  brought  agaipst  him,  and  the  owner  would 
have  been  driven  to  his  possessory  actiofi." 
Nt)w  1  submit  that  mcfh  a  statemi^nrls  far  IV^oin 
being  c6rreer  in  point  of  taw.  I^evjotti  to  tfaaH 
act  ihere  must  have  been  twenty  years  advr^se 
poMseUwn  by  the  leirant,  to  take  anray  the  irigia 
ef  entry  of  the  laninord  and  bar-lnin  of  lui 
ejectment;  and  it  is  very  clear  that'flie  mere 
fact  cff  nonpayment  of  rent  for  twenty  years 
by  a  tenant,  does  not  of  itself  create  adverse 
possesion ;  and»  in  my  opbiion;  ^?tful(f  not 
•nmnlsh  a  <ease  4if  pi^sifir^lo*  nyf  *%mxeir\  ^he 
wMtm-  'S«  ihe  nhmt  ^inory  n^l  ^gpcsM  afMSi 
iihetav»f  prestiinifftitni  of  ouster,  ov«f«Ayefhfer 
»ct  <«re«ithkg«*i«rse|Nie8e8iieii.  And  itM^teia 
Md)og  to  >iudi  :pi's<iBininHien «ill  be  p^MssiM 
«Mfd  noAptf^DMit  <df  veat  'for  thirty^  yearH'MMl 
dpivat  ds ;  ^Mmee^t'fcMows,  that  efaeseltoa  di> 
iNPt  of  vki^mvehes  H:»eaiit  adverse  .Tmweii>ten» 
being  only  a  medium  of  proof  whereby  a  Jury 
mi^y  pre^u^me  some  other  act  creating  such 
adverse  possession.  In  endeavouring  to  reply 
to  the  above  case,  J  carefully  tfbetained  from 
VOuclHflg  ti|)en  <lie  doctrine  -of  ^Nmoibplioa, 
on  account  of  the  difficulty  of  defining  its 
Vm^'i  and  t  eoitwwed  ^myself  «Wi.«ifing 
generally  that  nonpa^weat  ijtf  «iMat,  «»ltl|e« 
more,  does  not  constitute  adverse  possession. 
Besides,  it  struck  me  that  there  might  be  spe- 
cial circumstances  in  the  above  case,  of  which 
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I  was  nol  in  possessioD,  that  mi|hl,  notwkh- 
ataadiog  leiif^th  of  possession,  rebut  the  pre- 
sumption of  a  previous  ouster. — See  Doe  v. 
Pike,  3  B.  and  Adol.  738.  £.  P. 

EafD  of  9roptKtii  kvlJI  Conbtpantin^. 

ESTATE  FOR  LIFE. — PORBITURE.      P.  239. 

Ist.  If  the  conveyance  to  ^.  and  his  children 
was  under  the  statute  of  uses,  the  whole  five 
children  take  an  estate  in  remsdnder  as  joint 
tenants  in  fee,  subject  to  open  and  let  in  any- 
after  bom  cUldren  of  j4.  Otherwise,  if  the 
conveyance  was  at  common  law,  in  which  case 
it  would  become  necessary  to  consider  the 
nature  of  the  forfeiture ;  for  if  the  remainders 
were  discontinued,  divested,  or  disturbed,  by 
the  act  of  tenant  for  life,  then  the  two  children 
bom  previously  to  the  determination  of  the 
particular  estate  by  forfeiture  would  take  in 
exclusion  of  the  others.— Gilb. Uses  and  Trusts, 
Suff.  ed.,  note,  p.  1 34 ;  Afogg^  v.  Mogg,  1  Meriv. 
654 ;  and  see  Feame,  last  ed.,  314«  and  note  by 
Butler. 

2dly.  Here  again  it  will  be  necessaij  to  con- 
sider the  nature  of  the  forfeiture,  if  the  re- 
munders  were  divested,  discontinued,  or  dis- 
turbed,  then  B^%  remainder  is  destroyed,  as  it 
is  contingent,  Bl.  Comm.  p.  171. 

3dly.  B.  may  enter,  if  he  pleases,  upon  the 
forfeiture  of  ^.,  and  recover  by  ejectment ;  and 
in  case  of  B*%  forfeiture,  then  (7.  may  do  the 
like.  E.  P. 

QUERIES. 


COUMTT  COURT. — PROCEDENDO. 

Can  a  cause  in  the  county  court,  not  in  re- 
plevin, be  effectuaUv  removed  by  the  writ  of 
re,  fa.  lo.  to  the  K.  B.  or  C.  P.,  without  being 
subject  to  be  brought  back  by  procedendo  F  t^ud 
is  the  party  removmir  it  bouna  to  irive  seciirit 


party  removmg 
for  costs  ? 


>  give  security 
R.  H.  C. 


INSOLVENT  DEBTOR. — SUPERSEDEAS. 

A,  B.  is  arrested  by  C.  Z>.,  and  goes  to  pri- 
son. He  subsequently  petitions  for  his  release 
under  the  act  for  the  relief  of  Insolvent  Debt- 
ors, and  upon  his  hearing  is  remanded,  at  the 
suit  of  C.  />.,  his  detunmg  creditor,  for  the 
space  of  nine  months  from  the  filing  of  his 
petition.  Can  ^.  J9.,  noiwiihstanding  ike  ad- 
Judication  o/tke  Intoheni  Debtors'  Court,  jus- 


tify bul,  and  supersede  out  of  tiie  custody  of 
the  marshal  of  the  King's  Bench,  warden  of 
the  Fleet,  or  whose  custody  soever  he  may  be 
in?  If  he  can  so  justify  bail,  and  he  be  ulti- 
mately  taken  in  execution  by  C.  D.,  how  would 
he  be  affected  if  he  again  petitioned  for  his 
discharge  ?  A  Subscribe  a. 


THE  EDITOR'S  LETTER  BOX. 


early  volumes  OP  THE  LEGAL  0D8EEVBR. 

In  consequence  of  several  applications  from 
new  subscribers,  who  are  desirous  of  obtaining 
the  early  volumes  of  the  Legal  Observer,  the 
Publisher  has  arranged  for  supplying  the  fint 
four  volumes,  in  boards,  at  ]2f.  each,  and  the 
first  and  second  volumes  of  the  Monthly  Re- 
cord at  10^.  each. 

We  avail  ourselves  of  the  suggestion  of  a 
subscriber,  to  incorporate  the  Digest  of  Cases 
and  the  Commentaries  on  the  Statutes  for  the 
Years  1833  and  1834,  into  one  volume,  and 
shall  continue  the  same  at  the  close  of  each 
year. 

ANNUAL  DIGEST  op  the  STATUTE 
AND  COMMON  LAW  for  1833.— This  work 
comprises  all  the  Statutes  effecting  an  i^ra^ 
tion  in  the  Law,  and  all  the  Cases  reported  in 
the  Courts,  in  the  Year  1833.  Edited  by  Bak- 
RiSTERS.    Price  12f.  in  boards. 

Annual  Digest  of  the  Statute  andCoH- 
HON  Law  for  1834.  This  work  comprises  all 
the  Statutes  effecting  an  alteration  in  the  Law, 
and  all  the  Cases  reported  in  the  Year  18d4» 
Edited  by  Barristers.    Price  I2#.  boards. 


The  Paper  of  J.  W.  D.,  on  Local  Courts,  mi 
acceptable. 

The  Queries  and  Answers  of  J.  S.  and  W* 
M.  W.,  have  been  received. 

The  letter  of  J.  C.  shall  be  inserted. 


CITT  OF  CANTERBURV. 

Underikeriff,  Town  Agente, 

Mr.  W.  M.  Mount,  Canterbury.    Messrs.  G.  &  T.  Brace,  Surrey 

Street,  Strand. 

Warrants  are  not  granted  in  London  upon  writs  issued  to  Canterbury,  all  warrants  for  tiiat 
city  being  granted  there. 


T.  T.  Pope,  Esq. 
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'"  "  good  magis  ad  nob 

Parttoet^  et  nescire  malum  cat,  agitaniis." 
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XiOSO  KKKFSRM  GVILTOBD. 

Tbb  vdl-known  Life  of  Loni  Guilford,  by 
hit  iirother,  the  Hon.  Roger  Sotth,  renders 
it  unnecessary  to  enter  minvtely  into  the 
particulars  of  his  career,  or  the  various 
anecdotes  which  the  diligence  of  his  Bio- 
gr^^ber  (the  Boswell  of  his  age)  has  col- 
lected. Our  object  will  merdy  be  to  sketch 
an  outline  of  the  principal  events  oif  his 
pofessional  life,  anid  to  select  such  c^  the 
leading  particulars  as  may  be  deemed  in- 
teresting to  lawyers  in  general. 

Francis  North  was  the  second  son  of 
Dudley  Lord  North.  After  receiving  the 
mdifflentB  of  his  education  at  Isleworth,  he 
was  placed  at  Bury  School^  from  whence 
he  proceeded  to  St.  John's,  Cambridge,  in 
1653,  where  he  directed  his  attention  to 
mathematics  and  natural  philosophy.  In 
1655  he  was  admitted  a  student  of  tiie 
Middle  Temple. 

His  Biographer  states,  that  "  he  used 
constantly  the  commons  in  the  Hall,  at 
noon  and  at  night,  and  fell  into  the  way  of 
patting  cases  (as  tiiey  called  it),  whidi 
much  improved  him,  and  he  was  very  good 
at  it,  being  of  a  ready  apprehension,  a  nice 
distinguisher,  and  prompt  speaker.  He 
used  to  say,  that  no  man  could  be  a  good 
lawyer  that  was  not  a  good  put-case." 

"  He  was  (says  his  biographer)  of  low 
stature,  but  had  an  amiable  ingenuous  aspect, 
and  his  convenatiou  was  answerable,  being 
ever  agreeable  to  his  company.  His  hair  grew 
to  a  considerable  length,  but  was  hard  and  stiff, 
and  did  not  fall  as  the  rest  of  the  familjr,  which 
made  it  bush  spmewhat,  and  not  without  a 
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mixture  of  red* and  grey.  As  to  his  humour, 
he  was  free  from  vanitv  himself,  and  hated  it 
in  others.  His  youthful  habits  were  never  gay 
or  topping  the  mode,  like  other  inns  of  court 
gentlemen,  but  always  plain  and  clean,  and 
shewed  somewhat  of  firmness  or  solidity  be- 
yond his  age.  His  desire  was  rather  not  to  be 
seen  at  all,  than  to  be  marked  by  his  dress.  In 
these  things  to  the  extreme  was  his  aim ;  that 
u,  not  to  be  censared  for  a  careless  sloveof 
rather  than  to  be  commended  for  being  well 
dressed.  But  as  to  his  appearing  in  public^ 
the  eomposition  of  his  temper  was  extraordi- 
na^,  for  he  had  wit,  learning,  and  elocution, 
and  knew  it,  and  was  not  sensible  of  any  nota* 
ble  failings  wherewith  to  accuse  himsdlf,  and 
yet  was  modest  even  to  a  weakness.  I  believe^ 
a  more  shame-faced  creature  than  he  was  never 
came  into  the  worid  i  he  could  scarce  bear  the 
being  seen  in  any  public  places.  1  have  heard 
him  say,  that  when  be  was  a  student,  and  ate 
in  the  Tem^^e  hall,  if  he  taw  any  company 
there,  he  could  not  Mndk  in  tiU  other  company 
came,  behind  whom,  as  he  entered,  he  might 
be  shaded  from  the  view  of  the  rest.  And  he 
used  to  stand  dodging  at  the  screen  till  such 
opportunity  arriwed,  for  it  was  death  to  him  to 
walk  up  aWne  in  open  view.'' 

In  1661  he  was  called  to  the  Bar,  and 
very  soon  afterwards  was  selected  by  the 
Attorney  General  to  assist  him  in  searching 
for  authorities.  He  distinguished  himself 
at  an  early  period  in  an  argument  in  the 
House  of  Lords,  in  the  case  of  HoUis  and 
other  members  of  the  House  of  Commons. 
To  this  he  was  indebted  for  his  promotion 
to  the  rank  of  King's  Counsel.  He  was 
indeed  so  young  when  he  received  that 
honor,  that  the  Benchers  of  the  Inn  to 
which  he  belonged  deferred  calling  him  to 
the  Bench  until  1668,  when  the  Judges 
interfered  in  his  behalf. 

"  Knowing  that  success  in  circuit  busi- 
a  cardinal  ingredi^at  in  a  lawyer'a 
2  A 
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good  fortune."  he  persevered  on  the  Nor- 
folk Circuit,  which  he  had  selected,  and  it 
appears  was  "  OKceedingly  careful  to  keep 
fair  with  the  cobks  of  the  circuit,  and  par- 
ticularly with  Serjeant  Earl,  who  had  al- 
most a  monopoly."  "  If  he  was  concerned 
as  counsel,  he  stood  in  great  awe  of  the 
chief  practisers ;  for  they,  having  the  con- 
duct of  the  cause,  take  it  ill  if  a  young  man 
Wurts  out  any  thing,  though  possibly  to  the 
purpose,  because  it  seems  to  top  them; 
and,  sometimes,  if  it  do  not  take  with  the 
Court,  throw  up,  saying,  the  cause  was 
given  away;  which  almost  blasts  a  young 
man.  Therefore,  when  he  thought  he  had 
a  significant  point  to  offer,  he  first  ac- 
quainted the  foreman  with  it,  which  was 
commonly  well  taken;  and  he  in  return 
would  say,  move  it  yourself,  and  then  he 
seconded  it." 

He  was  named  in  the  Commission  for 
draining  the  Fens,  appointed  Judge  of  Ely, 
and  his  practice  rapidly  increased.  The 
following  account  of  Mr.  North's  profes- 
sional habits  and  relaxations  is  interesting : 

*'  His  lordship's  course  of  life,  while  he 
was  ID  great  bu8me8s.  was  most  philosophical, 
till  he  was  Solicitor  General  and  married,  and 
then  he  kept  house,  and  at  meals  scarce  ever 
ffuled  his  family ;  but  before,  he  used  the  com- 
mons in  the  hall  at  dinner  personally,  and  at 
Biffht  in  his  chamber.  And  when  he  was  out 
et  commons,  the  cook  usually  provided  his 
meals ;  but  at  nij^ht  he  desired  the  company  of 
Some  known  and  ingenious  friends,  to  join  m  a 
costelet  and  a  salad  at  Chattelin's,  where  a 
bottle  of  wine  sufiBced,  and  the  conapany 
dressed  their  own  feast,  that  consisted  in 
friendly  and  agreeable  conversation.  But  in 
terms,  and  while  business  was  stirring,  he  kept 
his  chamber,  because  (in  order  to  next  day's 
work)  the  attornies  and  agents  came  in  at  all 
hours ;  and  then  he  desired  the  company  of  a 
friend  or  two,  that,  in  the  intervals  of  taking 
instructions,  he  might  come  out  and  solace 
with  them  a  little,  and  return  when  he  was  sum- 
moned. And  tlie  repast  among  us  all  was  only 
his  commons  and  a  single  bottle:  but  what  is 
that  to  the  feast  I  mentioned,  which  was  never 
wanting?  When  his  practice  was  but  little, 
and  for  the  most  part  when  he  wiis  a  student, 
he  made  it  a  rule  not  to  leave  his  chamber  be- 
fore eight  at  night;  and  if  he  had  no  appointed 
company,  he  hath  often  taken  me  to  walk  about 
in  the  gardens  with  him  till  bed-time ;  for  he 
never  loved  at  such  times  te  be  alone,  but 
having  any  company  he  could  discharge  his 
thoughts  hy  discourse.  After  he  was  of  the 
King's  Counsel  he  kept  a  coach,  and  at  leisure 
times  used  to  air  himself  in  that,  but  with  a 
friend  to  receive  his  discourse  and  give  handles 
for  more.  But  while  I  was  with  him,  which 
tras  first  while  Sir  Geoffery  Palmer  was  but 


The  decease  of  the  Attorney  General, 
and  the  promotion  of  the  Solicitor,  left  a 
vacancy  to  which  ^r:  Ntni^  aspired ;  bat 
in  this  object  he  was  opposed,  and  Sir  E. 
Turner  appointed  m  his  stead.  Shortly 
afterwards,  however,  the  latter  was  elevated 
to  the  Bench,  and  Mr.  North  became  Soli- 
citor G^ieral,  and  received  the  honor  of 
.Knighthood., 

Sir  Francis  now  turned  his  thoughts  to 
matrimony,,  and  various  amusing  negotia- 
tions on  that  subject  are  stated  by  bis 
brother.  We  cannot  indulge  ourselves  in 
narrating  all  the  circumstances  attending 
these  interesting  affairs.  The  following, 
however,  may  be  taken  as  a  sample : 

^'  After  he  was  called  to  the  bar  (says  his 
brother)  he  applied  himself  closely  to  the  at- 
tendance and  operations  of  the  law,  ^nd  wanted 
refreshment  such  as  was  reasonubl^  to  be  en- 
joyed al  vacant  times ;  and  he  was  weary  of 
being  at  the  loose  hand  as  to  company,  which 
he  could  not  have  at  all  times  to  his  mind.  He 
was  no  clubster,  listed  among  good  fellows; 
and  often  passed  his  evenings  in  walking,  or 
solitary  (if  it  may  be  so  termed  when  he  haJ 
only  me  Mrith  him),  rather  than  join  in  any  pro- 
miscuous society,  or  of  such  as  were  not  either 
in  his  friendship  or  distinguished  by  some  nota- 
ble talents  that  recommended  them.  And  he 
thought  it  would  be  an  ease  to  his  mind  to  know 
continually,  after  his  business  done,  what  was 
to  become  of  him ;  an<l  that  he  thought  best 
provided  for  by  a  family  and  housekeeping, 
which  is  never  well  settled  without  a  mistress 
as  well  as  a  master  of  a  family.  These  con- 
siderations inclined  him  to  look  out  for  a  suit- 
able match.  And,  to  say  truth,  his  constitution 
required  it  as  much  as  any  man's  whatsoever; 
but  being  excessive  modest,  and  by  resolution 
virtuous,  he  was  solicitous  and  arclent  in  the 
pursuit  of  it,  and  not  a  little  encouraged  by  a 
manifest  feeling  he  had  of  success  in  his  pro- 
fession, which  dismissed  ail  fears  of  the  lean 
wolf.  And  not  bein^  insensible  of  a  fair  cha- 
racter in  general,  which  together  with  some 
quality  anahappy  relation  that  fell  to  his  share, 
he  fancied  he  might  pretend  to  as  good  a  for- 
tune in  a  match,  as  many  others  had  found  who 
had  less  reason  to  expect  it;  but  without  some 
advancement  in  that  way  he  was  not  disposed 
to  enrage  himself. 

"  That  which  sat  hardest  upon  his  spirits 
was,  how  he  should  give  a  fair  answer  to  the 
question, '  What  jointure  and  settlement?'  He 
used  to  own  but  one  rood  of  ground  in  the 
worid  that  yielded  him  any  profit,  which  was 
Westminster  hall ;  a  meagre  particular  unless 
he  might  have  added,  as  Finch  did,  his  bar- 
gown  20,000/.  There  came  to  him  a  recom- 
mendation of  a  lady  who  was  an  only  daughter 
of  an  old  usurer  of  Gray's  Inn,  supposed  to  be 
a  good  fortune  in  present,  for  her  father  was 
rich,  but  after  his  death  to  become  worth  no- 


lust  alive,  1  eannot  say  I  ever  knew  him  to  have  1  body  knew  what    His  lordship  got  a  sight  of 
been  twice  at  any  tavienu"  I  the  lady,  and  did  nbt  dislike  her :  thereufK>n 
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l»  mttde  tba  old  man  «  visit,  and  a  proposal  of 
Idinself  to  marry  his  daughter.  There  appeared 
no  symptoms  of  discouragement,  but  only  the 
old  gentleman  asked  him  what  estate  his  father 
intended  to  settle  on  him  for  present  mainte- 
nance, jointure,  and  provision  for  children. 
This  was  an  inauspicious  question,  for  it  was 
plain  that  the  family  had  not  estate  enough  for 
a  lordship,  and  none  could  be  to  spare  for  him. 
Therefore  he  said  to  his  worship  only  *  That 
when  he  would  be  pleased  to  declare  what  por- 
tion he  intended  to  give  his  daughter,  he  would 
write  to  his  father,  and  make  him  acquainted 
with  the  answer.'  And  so  they  parted,  and 
hui  lordship  was  glad  qf  the  escape,  and  re- 
solved to  give  that  affair  a  final  discharge,  and 
never  to  come  near  the  terrible  old  fellow  any 
more.  His  lordship  had  at  that  time  a  stout 
heart,  and  could  not  digest  the  being  so 
slighted,  as  if  in  his  present  case  a  profitable 
profession  and  future  hopes  were  of  no  avail. 
If  he  had  had  a  real  estate  to  settle,  he  should 
not  have  stooped  so  low  as  to  match  with  his 
daughter^  and  thencefonvard  despised  his  alii- 


Ultimately  he  married  Lady  Frances  Pope, 
one  of  the  daughters  of  the  Earl  of  Down, 
on  which  occasion  he  added  6000/.  to  her 
fortune  of  14,000/.,  for  securing  to  his  lady 
a  jointure  of  1000/.  a-year. 

He  was  elected  member  for  Lynn  during 
his  Bolicitor  Generalship,  and  afterwards 
isncceeded  Sir  H.  Finch  as  Attorney  Ge- 
neral. 

**  His  business  increased,  even  while  he  was 
solicitor,  to  be  so  much  as  would  have  over- 
whelmed one  less  dexterous ;  but  when  he  was 
made  Attorney  General,  though  his  gains  by 
his  office  were  great,  they  were  much  greater 
by  his  practice,  for  that  flowed  upon  him  like 
an  orage,  enough  to  overset  one  that  had  not 
extraordinarv  readiness  in  business.  His  skull- 
caps, which  he  wore  when  he  had  leisure  to 
observe  his  constitution,  as  I  touched  before, 
were  now  destined  to  lie  in  a  drawer  to  receive 
the  money  that  came  in  by  fees  :  one  had  the 
gold,  ano^er  the  crowns  and  half-crowns,  and 
another  the  smaller  money.  When  these  ves- 
sels were  full,  they  were  committed  to  his 
friend  (the  Hon.  Roger  North),  who  was  con- 
stantly near  him,  to  tell  out  the  cash  and  put 
it  into  bags  according  to  the  contents,  and  so 
thej  went  to  his  treasurer's,  Blanchard  and 
Child,  goldsmiths.  Temple-bar." 

.  His  next  promotion  was  to  that  of  Chief 
Justice  of  the  Common  Fleas ;  and  the  fol- 
lowing anecdote  ia  rebtodof  him  soon  after 
1^  elevation : 

'*  There  was  an  incident  that  happened  not 
long  after  his  lordship  came  into  the  place  of 
chief  in  that  Court,  which  though  in  itself  and 
in  the  end  of  it  ridiculous,  vet  being  an  affront 
to  the  Court,  and  in  particular  to  the  Lord  „ 

Chief  Justice,  and  by  the  whole  bar  of  scr- 1  begged  pardon,  and  that   no  farther  ] 
jcants,.aU  iq  a  lump  together,  ought  to  be  re- 1  might  be  taken  of  it,  and  they  would  bo 


lated,  as  I  shall  do,  really  as  it  was  acted  by 
them.    It  hath  been  the  usage  of  the  King's 
Bench,  at  the  side  bar  below  in  the  hall,  and  of 
the  Common  Pleas,  in  the  chamber  within  the 
treasury,  to  hear  attorneys  and  young  counsel 
that  came  to  move  there  about  matters  of  form 
and  practice.     His  lordship  had  a  younger 
brother  (Hon.  Roger  North),  who  was  of  the 
profession  of  the  law :  he  was  newly  called  to 
the  bar,  and  had  little  to  do  in  the  King's 
Bench ;  but  the  attorneys  of  the  Common  Pleas 
often  retained  him  to  move  for  them  in  the 
treasury  such  matters  as  were  proper  there,  and 
what  they  might  have  moved  themselves.  But, 
however  agreeable  this  kind  of  nractice  was  to 
a  noviciate,  it  was  not  worthy  the  observation 
it  had,  for  once  or  twice  a  week  was  the  utmost 
calculate  of  these  motions.     But  the  Serjeants 
thought  that  method  was  or  might  become  pre- 
judicial to  them,  who  had  a  monopoly  of  the 
bar.  and  would  have  no  water  go  by  their  mill, 
and  supposed  it  was  high  time  to  put  a  stop  to 
such  beginnings,  for  fear  it  might  grow  worse. 
But  the  doubt  was,  how  they  should  signify 
their  resentment  so  as  to  be  effectually  reme* 
died.    At  length  they  agreed  for  one  day  to 
make  no  motions  at  all,  and  opportunity  would 
fall  for  showing  the  reason  how  the  Court  came 
to  have  no  busmess.   When  the  Court  (on  this 
dumb  day,  as  it  was  called)  was  sat,  the  Chief 
Justice  gave  the  usual  signal  to  the  eldest  ser- 
jeant  to  move.  He  bowed,  and  had  nothing  to 
move ;  so  the  next,  and  the  next  from  eno  to 
end  of  the  bar.    The  Chief,  seemr  this,  said, 
'  Brothers,  I  think  we  must  rise,  here  is  no 
business.'     Then  an  attorney  steps  forwards, 
and  called  to  a  serjeant  to  malce  a  motion,  and 
after  that  turned  to  the  Court  and  said,  that  he 
had  given  the  serjeant  his  fee  and  instructions 
over-night  to  move  for  him,  and  desired  he 
might  do  so.    The  Chief  looked  about,  and 
asked  what  was  the  matter  ?  An  attorney  chat 
stood  by,  verv  modestly  said,  that  he  feared  the 
Serjeants  toox  it  ill  that  motions  were  made  in 
the  treasury.     Then  the  Chief  scented  the 
whole  matter:   and,  'brothers,'  said  he,  'I 
think  a  very  great  affront  is  offered  to  us,  which 
we  ought  for  the  dignity  of  the  Court  to  resent* 
But  that  we  may  do  nothing  too  suddenly,  but 
take  consideration  at  full  leisure  and  maturely, 
let  us  now  rise,  and  to-morrow  morning  give 
order  as  becomes  us.    And  do  you,  attorneys, 
come  all  here  to-morrow,  and  care  shall  be 
taken  for  your  despatch ;  and  rather  than  fail, 
we  will  hear  you  or  your  clients,  or  the  barris* 
ters  at  law,  or  any  person  that  thinks  fit  to  ap- 
pear  in  business,  that  the  law  may  have  its 
course ;'  and  so  the  Court  rose.  This  was  like 
thunder  to  the  seijeants,  and  they  fell  to  qupur* 
reUing  one  with  another  about  being  the  cause 
of  this  great  eril  thejr  had  brought  upon  them- 
selves ;  for  none  of  them  imagined  it  would 
have  had  such  a  turn  as  this  was,  that  shaked 
what  was  the  palladium  of  the  coif,  the  sole 
practice  there.  In  the  afternoon  they  attended 
the  Chief  and  the  other  Judges  ot  the  Court, 
and  in  great  humility  owned  their  fault,  and 
....         1.   .1^  _  notice 
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M  not  to  gf ye  tlie  like  offeBce  for  llie  fdtut«. 
The  Chief  told  them  thit  the  aftout  wm  in 
publk,  and  in  the  fece  of  the  Ooun,  and  they 
inuit  make  their  recognitions  there  next 
moming.  and  In  evch  a  manner  as  the  great- 
ness of  their  offence  demanded,  and  then  they 
flllottld  hear  what  the  Court  would  say  to  them. 
Accordingly  they  did  ;  and  tlie  Chief  first,  and 
then  the  rest  in  order,  gave  them  a  formal 
chiding  with  acrimony  enough  i  all  which  with 
ddected  countenanees  they  were  bonnd  to  hear. 
Wben  this  dicipline  was  over,  tlie  Chief  pointed 
to  one  to  move,  and  which  he  did  (as  they  said) 
more  like  one  crying  than  speaking ;  and  so 
ended  the  comedy  as  ft  was  acted  in  Westmin- 
ster-hall, called  the  Dumb  Ilay." 

Another  incident  stated  by  his  Biographer 
18  the  following : 

*«  At  Taunton  Dean,  (says  Roger  North),  he 
Was  forced  to  try  an  old  man  for  a  wizard  i  and 
for  the  curiosity  of  observing  the  state  of  a  male 
Witch  or  wizard,  I  attended  in  the  Conrt,  and  sat 
near  where  the  poor  man  stood.  The  evidence 
against  him  was,  ^e  having  bewitched  a  girl  of 
al)Ont  thirteen  years  old :  for  she  had  stnmge 
Mid  unaccountable  fits,  and  used  to  cryout  upon 
blraand  spit  out  of  her  month  straight  pins:  and 
Wlieftevel'  the  man  vt^as  bronght  near  ber,  she 
fe^l  hi  h^riits,  atfd  Ifk  fon^  scfeight  pins.  His 
lordship  wondereA  at  the  straS^fht  pins,  which 
teonid  not  be  so  well  co^che^  m  the  mouth  as 
vrooked  ones ;  for  Mu^h  only  used  to  be  spit 
out  by  people  bewitched.  He  examined  the 
witnesses  vetf  tenderivand  carefully,  and  so  ad 
none  could  collect  what  his  opinion  was ;  for 
be  was  fearful  of  die  inrymen's  precipitancy. 
If  he  gave  them  any  offence.  When  the  poor 
imm  was  told  he  must  answer  for  hims^,  he 
entered  upon  a  defence  as  oiderlyand  well 
^X|>res8ed  us  I  ever  heard  spoke  by  any  man, 
tonniel  or  other ;  and  if  ttie  Attorney  General 
had  been  his  advocate,  1  am  sure  he  could  not 
hare  done  k  more  sensibly.  The  sum  of  it  was 
malieo,  l/hreatenin  j^,  and  circumstances  of  hn- 
posture  In  Hie  girl ;  to  which  matters  he  called 
his  witnesses,  and  they  were  heard.  After  tins 
was  dene,  the  Judge  was  not  satisfied  to  direct 
the  jnrj  before  the  imposture  was  futly  declar- 
ed ;  bilt  studied  and  beat  the  bush  awhile,  ask- 
Ing  somedmes  one  and  then  another  <pie8ti(iin, 
«s  ne  ihoOght  proper.  At  length  he  tamed  to 
the  justice  of  peace  that  committed  tlhe  man 
and  took  the  first  examinations.  'And,  sir,' 
said  he,  'pitiy  will  you  ingenuottsfy  declare 
yo«ir  thougnts.  If  you  have  any,  touching  these 
straif!^  pins  which  the  girl  spit ;  for  you  saw 
her  in  her  fit  ?'— '  Then,  my  lord,*  said  he,  *  I 
did  not  know  that  i  miglit  concern  myself  in 
Ihis  evidence,  ba'v^g  taken  the  examination 
and  committed  the  man.  But  since  your  lord- 
ship demands  it,  f  must  needs  say,  I  think  the 
girl  doubling  herself  lA  her  fit  as  being  con- 
TtOsed,  bent  her  head  down  close  to  her 
stonvadier,  and  with  her  month  took  pins  om 
of  the  edge  of  that,  and  then,  righting  herself 
a  Ketle,  spit  them  into  some  bystander's  hands.' 
This  cast  an  universal  satistaCtion  upon  the 
minds  of  the  whcde  audience,  and  the  man  was 


acquitted.  Ai  the  Judge  we«t  dowa  slain  oat 
of  the  Court,  a  hideous  old  woman  cried,  'God 
bless  yonr  lordship  I '— '  What's  tkm  matter, 
good  woman?'  saicL  the  Judge. — 'My  lord,' 
said  she,  '  forty  years  ago,  tney  would  have 
hanged  me  for  a  witch,  ami  they  could  not,  and 
now  they  would  have  hanged  my  poor  son*' " 

On  the  death  of  Lord  Keeper  Finch,  Sir 
Francis  North  succeeded  to  the  Woolsack. 
It  appears  that  Lord  j^oclieater  attempted 
to  induce  him  to  make  application  for  the 
office  in  order  to  save  the  usual  pension; 
and  Sir  FranciB  wns  exceedtn^y  indignant 
at  the  artifices  resorted  to,  by  which  hM  flair 
professional  rewards  were  sought  to  be  cur- 
tailed. The  following  is  Roger  North's 
account  of  hia  brother's  fadings  on  the  day 
he  received  the  Great  Seal : 

'<  The  evening  that  we  went  vspon  diii 
errand  to  Whitehall,  some  of  ns  stayed  ia 
expectation  of  his  coming  home,  wUoh 
was  not  tm  near  ten;  Ihde  douMhig  the 
change  that  was  to  happen.  At  last  he  came 
with  more  splutter  than  ordinary,  divers  per- 
sons (for  honour)  waiting,  and  others  attending 
to  wish  him  Joy,  and  a  rabble  of  officers  that 
belonged  to  the  seal  completing  the  crowd 
which  filled  Ms  Uttle  hous^.  His  lordslup,  bf 
despatching  these  IncumbraBCes,  got  hiiBSdf 
clear  as  MX  as  he  could,  and  then  I  atone 
stayed  with  him.  He  took  a  turn  or  two  in  his 
dining-room  and  said  nothing,  by  which  I  per* 
ceived  his  spirits  were  very  much  roiled ;  there- 
fore I  kept  silence  also,  expecting  what  would 
follow.  There  was  no  need  of  asking  what 
news  when  the  purse  with  the  great  seal  lay 
upon  the  table.  At  last  his  lordship's  dis* 
courses  and  actions  discovered  that  he  was  in 
a  very  great  passion,  such  as  ma^r  be  termed 
agony,  of  which  I  never  saw  in  him  any  like 
appearance  since  I  first  knew  him.  He  hsd 
kept  it  in  long,  and  after  he  was  free  it  broke 
out  with  greater  force,  and,  accordingly,  he 
made  use  of  me  to  ease  his  mind  upon.  ThaX 
which  so  much  troubled  him  was,  the  being 
tlwught  so  weak  as  to  take  ill  usage  from  those 
about  Uie  King  (meaning  the  Earl  of  Iloches- 
ter),  with  whom  he  had  lived  well,  and  ought 
to  have  been  better  understood.  And  instead 
of  common  frendship,  to  be  haggled  withal 
about  a  pension*  as  at  the  purchase  of  a  horse 
or  an  ox,  and  after  he  had  declared  positively 
not  to  accept  without  a  pension,  as  it  he  were 
so  frivolous  to  insist  and  desist  all  in  a  mo- 
ment, and,  as  it  were,  to  l>e  wheedled  and 
charmed  by  their  insignMieant  ttvp&i  and, 
What  was  worse  than  al^  aa  he  more  than  on(^ 
repeated,  '  to  think  me  worthy  of  so  great  a 
trust,  and  withal  so  little  and  mean  as  to  en^ 
dure  such  usage  as  was  disobliging,  inconsis- 
tent, and  insumnrable.  What  have  I  done,'  said 
he,  *  that  may  ^ve  them  cause  to  think  me  of 
so  poor  a  spirit  as  to  be  thus  trifled  with?'  And 
so  on  with  much  more  of  like  animosity,  windi 
1  cannot  undertake  to  remenaber.  And,  after 
these  exhalations,  I  could  perceive  that  by  de- 
grees his  mind  became  more  composed." 
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Dviog  the  time  he  vas  Chief  of  the 
Gommoa  Pleas  he  attempted  many  idtem* 
tions  in  the  htw.  Amongst  these  were  the 
Statute  of  Frauds,  and  a  scheme  for  a  Qe- 
neral  Register  of  Lands.  One  of  the  prac- 
tical improvements  effected  by  him  was  the 
introduction  of  the  ac  etiam  clause  in  the 
Common  Pleas  writs.  In  the  Court  of 
Chancery  he  endeavoured  to  decrease  the 
expenses  and  delays  which  his  predecessors 
had  been  accu;!ed  of  tolerating  too  indul- 
gently. 

^ "  Hb  lordslup,  also  (says  Ro^er  Nordi) ,  set 
himself  to  stop  the  superfetation  of  orders : 
and  they  were  a  subject  of  his  dally  reprehen* 
sion ;  for  the  causes  often  came  to  a  nearing 
with  a  file  of  orders  ia  the  Bolidlor*8  bundle  as 
1^  as  the  Common  Prater  Book,  for  oommls* 
Qoaa*  injiuctions,  pubhcaiions,  speedlogB,  de^ 
kyings,  an.d  other  iaterlocutories,  aU  dear  ware 
to  the  client  in  every  respect.  But  in  a  few 
terms  his  lordship  reduced  the  quantities,  for 
he  was  strict  to  the  observance  of  his  rides ; 
and  for  the  most  part  refused  to  ma^e  orders 
nUi,  &c.,  as  conroonly  was  prayed^  when  notice 
was  not  given  of  the  motion.'' 

The  following  ia  his  brother's  description 
of  his  habits  and  mode  of  life  daring  the 
time  he  was  Lord  Keeper : 

*' AH  his  time  was  devoted  to  the  business 
incumbent  on  him.  He  put  but  very  little  of 
it  to  his  own  use ;  and  what  passed  in  easy  con- 
versation, which  was  the  chief  of  his  pleasures, 
had  still  a  regard  to  his  employ,  by  enauiring, 
canvassing,  and  debating,  with  those  or  his  so- 
eiety,  su^  points  as  concerned  the  republic. 
He  had  no  kind  of  vice  or  Immorality  within 
his  walls ;  and  of  what  sort  his  remissions  were 
(for  some  are  necessary  to  life)  I  sliall  give  a 
fuller  account  afterwards.  But  it  is  decent 
here  to  name  the  chief,  which  was  a  solitary, 
or  rather  speculative,  use  of  music,  of  which 
he  commonly  took  a  relish  at  his  going  to  bed ; 
for  which  end  he  had  a  harpsichord  at  his  bed- 
chamber-door, which  a  friend  touched  to  his 
vmce.  But  be  cared  not  for  a  set  of  masters 
to  consort  it  with  him.  And,  unless  it  were 
once  under  Purcell's  conduct,  I  never  knew 
him  to  use  such ;  for  there  was  somewhat  stiff 
in  that  way  that  was  not  easy.  The  mornings 
were  for  tbe  most  part  devoted  to  the  Justiee- 
seat  of  the  Chancery,  either  in  the  Gonrt  at 
Westflsinster  or  in  the  cause-room  fit  home, 
during  the  usual  periods,  and  not  seldom  in 
attendances  upon  petitions,  and  despatching 
the  perpetual  emergencies  of  the  seal.  His 
house  was  kept  in  state  and  plenty,  though  not 
so  polite  as  the  court-mode  was.  The  nobility 
and  chief  gentry  eomihg  to  London  were 
frequent  at  his  table:  and  after  a  solemn 
service  of  tea  in  a  withdrawing  room,  the  com- 
pany usually  left  Mm  i  and  then  the  eause-room 
claimed  him,  and  held  him  in  pain  with  causes 
and  exceptions  often  till  late.  He  had  fittle 
time  (e  Unaelf,  for  he  had  this  h^Annity,  that 


he  could  not  hear  to  make  isny  one  widl ;  'h«t 
if  has  servant  told  him  of  any  person,  g? e«4  ei 
small,  tkat  waited  withaut,  he  could  not  anpiy 
to  think  of  or  do  any  thing  tiU  he  hwA  m^ 
patched  him.  The  mferval  between  the  bttai* 
ness  of  the  day  and  going  to  bed  vtm  his  chiet 
refreshment,  for  then  his  moat  familiar  friendft 
came  to  him,  and  the  time  passed  iperrUy 
eaouth :  and  then  it  was  that  the  CQUPt^'Spi^li. 
found  accf  ss  to  phimb  his  most  free  QeAtimeeta^^ 
bnt  with  small  proit,  for  he  had  tbQ  same  face 
and  profesaioB  in  public  as  ho  had  in  private  ^ 
they  coukl  discover  only  that  he  wai  an  honest 
man }  but  more  of  this  elsewhere.  His  atlendii^ 
anoes  at  WhiteAiall  were  chiefly  et  solemn  timei» 
as  on  Sunday  moraing  lo  wait  on  the  King  to 
chapeL  That  was  usnally  a  grand  aiieml^  of* 
the  court,  and  the  great  men  had  opport«oUy 
to  speak  in  disoourae  to  the  King  as  h^  gw^ 
them  occasion,  of  which  his  majesty  was  no 
niggard ;  and  very  excellent  things  said  there 
on  the  one  side  and  on  the  other  were  a  high 
regale  to  suoh  as  had  tho  a4vantafo.to  |tfm4 
within  hearing.  On  the  week-days,  those  cal« 
led  council-days  always,  and  sometimes  cota'- 
mittees  of  council,  required  his  lordsbip^i 
attendance}  and  Thursday  was  always  puUie  p 
others  for  private  hnsinass  upon  summons.'* 

After  the  aooesaion  of  Jamea  the  Second^ 
the  estimf^tioo  et  Court  of  Lord  GuiKord 
became  mateviaily  changed,  aad  his  eots^ 
mies  took  advantage  of  eoevy  circumstance 
to  impair  his  i^uthority  with  the  King,  and 
his  dignity  as  a  Judge.  He  declined  con<* 
curring  with  Chief  Justice  Jefferies  ioi  tho 
legality  of  the  proclamation  for  the  payment 
of  tonnage  mh  pound^e,  apd  proponed  w, 
modification  of  ^e  terms  of  the  order.  He 
also  interfered  in  the  elections  ia  a  mamMv 
displefising  to  the  Government.  This  want 
of  subserviency  was  followed  by  a  series  of 
harassing  annoyances.  He  was  derided  hv 
the  couitiers,  lus  decrees  were  treated  \ddx 
oontempt,  and  bis  advice  and  assistance  as 
a  Pnvy  Couneilior  treated  with  &e|^leot« 
At  length  his  healtii  seriously  gave  way } 
and  though  he  afterwards  raUied  a  little, 
his  malady  seems  to  have  been  incurable. 

"  His  feverish  disease  growing  upon  hun,  hii 
spirits,  and  all  dmt  should  buoy  a  mjui  up 
under  oppression,  not  only  fisiled,  bul;  othur 
things  of  a  malign  complexion  succeeded  Ui 
bring  him  lower :  which  may  be  fullv  under* 
stood  by  this  circumstance.  I^e  took  a  fancy 
that  he  looked  out  of  countenance,  as  he 
termed  it ;  that  is,  as  one  ashamed,  or  as  if  he 
had  done  ill,  and  not  with  that  face  of  authority 
as  he  used  to  bear ;  and  for  that  reason,  whci^ 
he  went  into  Westminster  hall,  in  the  summer 
term,  he  used  to  take  nosegsws  of  flowers  to 
hold  before  liis  face,  that  people  might  net  dis- 
cern his  dejection ;  and  once  in  private  b&ving 
told  me  this  fancy,  he  asked  me  if  1  did  not 
perceive  it.  I  sMwered  him.  Not  in  the  least, 
nor  did  I  beliefrc  any  one  else  did  observe  any 
2  A  3 


>s» 


Legal  Biogrd^hff.-^Legal  Obituary. 


tuch  ddnff ;  bat  that  he  was  not  well  lii  healttil 
as  he  used  to  be  was  plain  enough.  His  lord- 
ship in  this  state  took  a  resolution  to  quit  the 
great  seal,  and  went  to  my  Lord  Rochester  to 
intercede  with  his  majesty  to  accept  it,  which 
had  been  no  hard  matter  to  obtain.  But  that 
noble  lord  had  no  mind  to  part  with  such  a 
screen,  and  at  that  time  (as  he  told  me  himself) 
]le  diverted  him.  But  his  lordship  persisted,  as 
will  be  made  appear  afterwards,  by  a  letter. 
Whereupon  the  liord  Rochester  obtainefl  of  the 
King,  that  his  lordship  might  retire  with  the 
seal  into  the  country;  and  that  the  officers 
with  their  concerns  should  attend  him  there,  in 
hopes  that  by  the  use  of  the  waters  and  fresh 
wr  he  might  recover  his  health  against  next 
winter,  wnen  it  was  hoped  he  would  return 
perfectly  recovered.  This  was  indeed  a  royal 
condescension  and  singular  favour  to  him." 

Retiring  into  Oxfordshire,  he  lingered 
some  time;  and  the  following  ia  his  bro- 
ther's account  of  the  termination  of  his  life : 

^  '*  It  was  the  opinion  o^  the  people  about 
him,  and  the  doctor's  desire  (who  was  the  most 
afflicted  man  in  the  world) ,  that  Doctor  Rad- 
cliffe,  then  in  the  neighbourhood,  should  be 
called  in,  which  was  done ;  not  that  his  friends 
expected  any  benefit,  but  to  satisfy  some  of  the 
living,  who  would  not  be  convinced.  The  doc- 
tor came ;  and  by  his  lordship's  bed-side  he 
ftsked  him  I  am  sure  no  less  than  fifty  Ques- 
tions, which  were  a  fatigue  and  trouble  to  him, 
and  all  that  were  in  the  room.  The  doctor  had 
his  fee,  but  not  the  ingenuity  to  say  what  he 
knew,  viz.  that  there  were  no  hopes ;  but  talk- 
ed of  the  lungs  beinff  touched  or  not,  which 
signified  nothing.  His  lordship  afterwards 
showed  much  discontent  that  he  was  not  well 
attended ;  and  if  Sir  Dudiev  North  or  I  was 
absent,  he  called  it  slighting  him;  and  we  were, 
indeed,  fflad  sometimes  to  escape  for  half  an 
hour  to  breathe.  This  confirmed  the  approach 
of  death,  of  which  the  not  caring  to  be  left 
alone  is  a  constant  symptom.  He  began  to 
fu^onise  and  be  convulsed ;  and  by  virtue  of 
the  doctor's  cordials  lived  longer  than  was  for 
his  good.  After  some  striving,  he  would  lie 
down,  and  then  get  up  again.  He  advised  us 
not  to  mourn  for  him  ;  yet  commended  an  old 
maid-servant  for  her  good  will,  that  said,  '  As 
lotkf  as  there  is  life  there  is  hope.*  At  length, 
having  strove  a  little  to  rise,  he  said, '  It  would 
not  do ;'  and  then  with  patience  and  resignation 
lay  down  for  good  and  all,  and  expired  the  5th 
Sept.  1685." 

It  appears  that  in  presiding  at  the  hear- 
ing of  causes  he  endeavoured  to  confine  the 
Bar  to  the  matters  in  question,  and  to 
abridge  that  redundancy  of  speech  which 
he  said  "  disturbed  the  order  of  his 
thoughts."  He  was  not  an  orator  (ob- 
serves his  Biographer)  as  commonly  under- 
stood, that  is,  a  fiourisher;  but  all  his 
speech  was  fluent,  easy,  and  ficuniliar;  and 
he  never  used  a  word  for  ornament,  but  for 


intelligenoe  merely;  hsA  tliose  who  heaid 
him  speak,  though  in  cmiinary  convena- 
tion,  had  scarce  room  left  to  ask  any  expli- 
cation or  enlargement. 
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JANVAKT* 

Mr.  Nathaniel  Milne,  solicitor,  the  senior 
partner  in  the  firm  of  Milne,  Psgry,  Milne 
and  Morris ;  his  father  was  tiie  coroner  of 
Manchester.  Mr.  Milne  died  at  his  house 
in  Brunswick  Square,  at  the  age  of  57. 

Mr.  Andrew  Edge,  of  Essex  Street,  soli- 
citor. Clerk .  of  the  Outer  Treasury  in  the 
Court  of  King's  Bench,  and  Filaser  for  tiie 
counties  of  Essex  and  Monmouth. 

Mr.  Thomas  Pierce  Denison,  solicitor, 
formerly  of  the  Inner  Temple. 

Sir  William  Macleod  Bannatyne.  He  was 
admitted  advocate  at  the  Scottii^  bar,  on  the 
22d  of  January,  1765,  and  acquired  the 
character  of  a  sound  and  able  lawyer.  On 
the  1 6th  of  May,  1 799,  he  was  promoted  to 
the  bench,  and  took  his  seat  as  Lord  Ban- 
natyne,  which  he  resigned  in  1823. 

Mr.  James  Lowe,  jun.-,  of  Liverpool,  soli- 
citor. 

Mr.  Richard  Bremridge,  of  the  Temple, 
solicitor, 

FEBSUABT. 

Mr.  John  Moysey  Bartleft,  solicitor,  one 
of  his  Majesty's  commissioners  of  taxes. 

Isaac  Espinasse,  Esq.,  barrister  at  law,  a 
bencher  of  Gray's  Inn,  and  one  of  the  Jus- 
tices of  the  Peace  for  Kent. 

MABCH. 

Mr.  Edward  Duke,  of  Austin  Friars,  soli- 
citor. 

Mr.  Vincent  Langworthy,  of  Ilminster, 
solicitor. 

Mr.  William  Bull,  of  Aylesbury,  solicitor. 

John  Lewis,  Esq.,  barrister  at  law,  and 
one  of  the  Magistrates  for  the  counties  of 
Carmarthen  and  Pembroke. 

Mr.  Thomas  Willington,  of  Tamworth, 
solicitor,  and  town  clerk. 

C,  J.  Swann,  Esq.,  barrister  at  law ;  the 
first  secretary  to  the  Real  Property  Com- 
missioners. 

APKIL. 

Mr.  Edmund  Bacot,  solicitor,  and  clerk  to 
the  society  of  Apothecaries. 

John  Edwards,  Esq.,  of  the  Inner  Temple, 
barrister  at  law. 

Mr.  George  Dew,  of  Salisbury,  solicitor. 
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MAY. 

George  Hedld,  Esq  ,  King^s  counsel,  and 
a  bencher  of  Gray's  Inn.  For  a  memoir  of 
kis  life,  see  8  L.  O.  97. 

Mr.  Richard  Wilson,  formerly  of  Lin- 
coln's Inn  Fields,  solicitor,  and  one  of  the 
secretaries  of  Lord  Eldon. 


JULY. 


Se^ 


Peter  Alley,  Esq.,  barrister  at  law 
a  memoir,  9  L.  O.  66/ ' 

Mr.  Edward  Daniel,  of  Ramsgate,  solici- 
tor. 

AUOrST. 

John  Clervaux  Chagior,  Esq.,  barrister  at 
law. 

Mr.  James  Haddan,  of  Angel  Court,  soli- 
citor. 

Mr.  John  Thomas,  of  Crane  Court,  soHci- 
ton 

SBFTEMBBB. 

Mr.  Richard  Woodhouse,  of  the  Temple, 
solicitor  to  the  Law  Life  Assurance  Society. 

Mr.  fT.  Lewis  Newman,  solicitor  to  the 
Corporation  of  London. 

Mr.  George  Bennett,  of  Banwell,  solicitor. 

Mr.  Justice  J  ebb,  one  of  the  Judges  of  the 
Court  of  King's  Bench  in  Ireland.  He  was 
called  to  the  Irish  bar  1787,  and  in  1818, 
was  appointed  fourth  Judge  of  the  Court  of 
King's  Bench. 

.   Mr.  John  Vickerman,  of  Gray's  Inn,  soli- 
citor. 

The  Right  Hon.  Sir  John  Leach,  Knt., 
Master  of  the  Rolls ;  a  Privy  Councillor ;  a 
Bencher  of  the  Middle  Temple,  and  L  L.  D. 

Mr.  James  Smith,  of  Barnard's  Inn,  soli 
citor,  in  his  dOth  year. 


Mr.  William  Green,  of  Salisbury  Square, 
solicitor  to  the  Commiasioners  of  Woods  and 
Forests. 

Mr.  Robert  Strong,  solicitor,  formerly  of 
Lincoln's  Inn. 

Thomas Waterhouse  Kaye,  Esq.,  barrister, 
of  the  Middle  Temple. 

The  dates  of  the  decease  of  the  following 
Gentlemen  have  not  been  ascertained : 

Mr.  William  Euclid  Ball,  of  Hereford, 
solicitor. 

Mr.  Arthur  Clarke,  of  Bishopsgate 
Church- yard,  solicitor. 

Mr-  Bury  Hutchinson,  of  Russell  Square, 
solicitor. 


PUBLICATIONS  OF  THE  RECORD 
COMMISSIONERS. 


OCTOBBR. 


Mr.  W,  B.  Baldwin,  of  Ringwood,  solici- 


tor. 


NOVfiMBER. 


Mr.  Peter  William  Henry  Hicks,  of 
Northampton,  solicitor. 

Edward  Plunckett  Burke,  Esq  ,  second 
Judge  of  the  St.  Lucia  Court. 

DBCKHBXR. 

John  Percy  Sarel^  Esq.,  of  the  Inner 
Temple,  barrister  at  law. 

Richard  Whitcombe,  Esq.,  barrister  at 
law,  of  the  Oxford  and  South  Wales  circuit, 
and  one  of  the  Corporation  Commissioners- 

The  Hon.  P.  H.  Abbott,  second  son  of 
Lord  Colchester,  of  the  Oxford  circuit  and 
Chancery  bar. 


Thb  following  extracts  are  made  from  Sir 
F.  Palgrave's  Essay  upon  the  Original  Au-. 
thority  of  the  King's  Council,  published  by 
the  Commissioners  of  Public  Records,  in 
order  to  explain  the  nature  and  importance 
of  the  ancient  parliamentary  petitions,  as' 
materials  for  the  Constitutional  History  of 
England. 

We  have  arranged  the  extracts  under  the 
several  heads  to  which  they  relate,  in  order 
that  the  reader  may  more  readily  perceive 
the  subjects  treated  of. 

DISTINCTION    BETVTEBN   EQUTIY  AND  COM- 
MON  LAW. 

AmoDpfst  the  many  peculiarities  which  cha« 
racterise  our  leffal  institutions,  there  are  none 
more  remarkaUle  tluin  thove  offered  hy  the 
Courts  of  "  Extrnwdinary'*  or  *•  Equitable'* 
jurisdiction,  when  distinguished  from  the 
Courts  of  Common  Lnw, 

It  must  appear  a  sinp^ular  anomaly  to  a  fo- 
reigner, when  he  is  informed  thttt  our  En^* 
lish  tribunals  are  marshalled  into  opposite,  and 
even  hostile  ranks :  guided  by  maxims  so  dis- 
crepant, that  the  title  which  enables  the  suitor 
to  obtain  a  decree  without  the  slightest  doubt 
or  hesitation,  if  he  files  a  bill  iu  eouity,  ensures 
a  judgment  against  him,  should  he  appear 
as  plaintiff  in  a  declaration  at  coinraon  law« 
And  exercising  their  respective  jurisdictions 
by  means  of  forms  and  pleadings,  which  have 
as  little  similarity  as  if  they  existed  amongst 
nations  wliose  laws  and  customs  were  wholly 
strange  to  each  other. 

Equitable  or  extraordinary  jurisdiction,  now 
vested  in  the  Courts  of  Chancery  and  Kxche-* 
qiier,  and  in  some  inferior  and  local  Courts, 
modelled  after  the  superior  tribunab,  and 
formed  by  their  examp'e,  was  anciently  much 
more  extensive.  Nor  was  it  confined,  as  now, 
to  the  discussion  of  rights  of  property.  A  ju- 
risdiction entirely  anidogous  in  principle  and 
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in  procedure,  but  taking  cognizance  of  crimes 
and  roisdemeanora,  was  claimed  and  exercised 
by  the  Coyncil  and  the  Star  Chamber ^  until  the 
Ibuthority  of  these  tribunals  yielded  to  the  voice 
and  wishcis  of  the  Commons,  when  they  gained 
a  victory  for  which  they  had  contended  during 
centuries.  jFrom  the  first  lime  that  the  Courts 
of  extraordinary  jurisdiction  appeared  to  as- 
sume a  separate  existence,  distmclly  disjoined 
from  the  supreme  ludicial  authority,  they  were 
jealously  watched  by  the  popular  branch  of  the 
legislature.  The  history  ot  Courts  of  Equity 
thus  becomes  an  important  part  of  the  history 
of  the  Constitution,  and  connected  in  every  re- 
spect with  the  general  polity  of  the  realm. 

PUNISHMENT  OF   CRIHB8. 

According  to  the  ancient  Common  Law  of 
England,  as  it  is  declared  b^  Ma^na  Charta, 
BO  freeman  was  to  be  taken,  imprisoned,  dis- 
seised, or  outlawed,  unless  by  the  lawfuliudf- 
ment  of  his  peers :  or  by  the  law  of  the  mnd. 

The  first  species  of  Jurisdiction  designated 
by  a  term  which  has  become  so  familiar  to  us, 
seems,  in  the  reign  of  John,  to  have  been  vested 
in  the  Baronage,  or  in  the  members  of  the 
*'  Curia  Regis."  The  second  species  of  trial 
included  many  modes  of  dispensmg  justice. 

(^I^en  delict.  —When  the  transgressor  was 
seised  under  such  circumstances  as  to  leave  no 
doubt  of  his  guilt  in  the  minds  of  the  by-stand-> 
ers:  then  no  accuser  was  required  by  tne  com- 
mon law,  and  no  defence  was  allowed  to  him. 
The  corpse  lying  at  the  feet  of  the  murderer, 
testified  his  crime ; — ^no  witnesses  were  called, 
— no  other  proof  was  given  of  his  misdeed. 
The  thief  bearing  his  spoil,  w«s  beheaded  by 
his  pursuers  without  respite  or  delay ;  and  the 
bloody  hand  of  the  slayer  of  the  deer,  drew 
forth  instant  retribution  from  the  gnardiam  of 
the  forest.  Punishments  thus  inflicted,  bore 
the  character  of  revenffe,  rather  than  of  legal 
adjudication.  They  often  proceeded  from  the 
authority  of  the  landlords,  who  had  inherited 
the  Saxon  sokes  and  jurisdictions,  or  of  the 
municipal  communities  to  whom  the  same 
franchises  appertained. 

Bat  the  principle  of  taking  judicial  notice  of 
open  and  notorious  crimes  and  misdemeanors 
was  long  recognized  in  other  Courts,  even  in 
those  high  tribunals  where  such  vindictive  justice 
was  in  danger  of  becoming  subservient  to  the 
w<»^  motives  and  passions.  Offences  against 
the  public  peace,  the  state,  and  the  crown,  were 
not  unfrequeatly  judged  by  acclamation :  and 
the  condemnation  ot  the  criminal,  losing  its 
moral  efficacy,  appeared  to  be  the  result  either 
of  despotic  power  or  party  violence. 

/nyvet/. — When  the  ofi'ence  was  manifest,  or 
when  the  summary  punishment  of  open  delict 
was  delayed,  the  accused  was  put  upon  his  de- 
Uverance  at  common  law,  either  by  the  appeal 
of  the  injured  party,  or  by  the  presentment  of 
an  inquest. 

In  (he  first  case  he  might  defend  himself  by 
his  body,  and  meet  his  opponent  in  the  field ; 
or  he  might  elect  to  abide  by  the  testimony— 
the  testimony,  not  the  judg'tnent-^^f  the  jury, 
summoned  from  the  township  or  neighbour- 
hood where  the  deed  was  done.  In  the  second 


he  might  undergo  the  ord^l  trial.  They  tempt- 
ed  Providence  by  expecting  that  a  miracle 
would  be  worked  for  the  manifestation  of 
truths  susceptible  of  investigation  by  the  exer- 
tion of  the  talents  which  £ive  been  given  to 
mankind.  But  this  strangle  custom  can  be  ex- 
tenuated, though  not  justified,  by  recollecting 
that  the  inquest  was  the  dedaration  of  witnesses 
who  had  positively  sworn  to  the  fact  i  it  was 
equivalent  to  a  conviction.  The  subsequent 
tnal,  (or  what  we  now  call  the  petty  or  traverse 
jury,)  was  allowed  to  the  accused  from  motives 
of  humanity,  and  for  the  purpose  of  giving 
him  one  chance  more. 

If  the  culprit  declined  the  ^  Judicium  Do," 
he  put  himself  upon  the  country,  which  be- 
came the  only  mode  of  obtaining  an  acouittai 
after  the  ordeal  was  abolished  or  disusea,  ex- 
cept in  certain  cases  where  compurgation  was 
allowed. 

The  Commonwealth  was  knit  together  by 
the  law  of  the  "  free  borgh."  This  was  a  sys- 
tem  of  mutual  surety,  and  also  of  mutual  es- 
pial, for  it  renderea  every  man  answerable  for 
his  neighbour ;  and  consequently  compelled 
him  to  watch  his  neighbour's  acts  vrith  sas- 
picion  and  jealousy.  When  blood  was  shed, 
the  nearest  townsmen  were  attached,  and  an 
account  was  required  from  them.  The  town- 
ship and  the  hundred  might  be  amerced  for 
the  transgressions  of  those  who  were  within 
their  pledge. 

Outlaterp, — ^He  who  refused  to  i^pear  m 
Court,  after  lawful  summons,  brok€  the  com- 
pact which  bound  him  to  the  commonwealth: 
he  became  an  outlaw.  He  had  spumed  the 
protection  of  the  social  community,  and  he 
obtained. none.  His  property  was  forfeited: 
he  bore  a  "  wolf's  head,*'  and  he  might  be 
slain  with  impunity.  But  outlawry  c^d  not 
be  pronounced  unless  by  the  solemn  judgment 
of  the  shire  or  the  bur^hmoot :  nor  until  the 
offender  had  been  oftentimes  required  to  come 
in,  and  abide  the  sentence  of  the  law. 

Frankpledge, — ^The  punishments  of  the  law 
were  rigorous.  Occasionally  they  were  miti- 
gated by  that  yearning  to  do  instice  in  mercy, 
so  often  occasioning  a  painful  struggle  in  the 
legislator,  who  has  subjected  himself  to  duties 
which  he  regrets  to  per^rm.  If  thecriminalKad 
taken  sanctuary,  he  might  save  his  life  by  ab^ 
hiring  the  realm ;  and  the  white  wand  which 
he  bore  in  his  hand  whilst  he  was  journeying  to 
the  sea  shore,  protected  him  against  all  rnrtfaer 
harm.  Some  lives  were  saved  by  tiie  *'  benefit 
of  clergy,"  which  substituted  a  severe  and  pun- 
ful  imprisonment  for  capital  punishment. 

Appeal, — ^An  appeal,  whether  of  theft  or 
murder,  could  not  be  released  or  pardoned  by 
the  King.  But  the  King's  Justices,  even  in 
early  times,  greatly  discburaged  this  vindictive 
remedy.  They  required  the  utmost  nicety  in 
the  pleadings ;  and  by  allowing  the  defendant 
to  avail  himself  of  every  technical  Ql>jection 
which  he  could  raise,  the  appellor  was  easily 
sent  out  of  Court.  A  protection  was  also  af- 
forded against  the  abuse  of  the  process  by  tbe 
imprisonment  which  was  inflicted  upon  him  in 
case  of  a  false  appeal. 
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1I8AL  ACTIONS. 

Ill  Teal  actions^  the  protection  of  the  tenaiiit 

WBB  strictlyjparded  by  the  fortns  of  the  com* 
mon  law.  These  were  not  defttitute  of  regula- 
tions intended  to  prevent  vexatious  litigation. 
The  plaintiff  found  pled<;es  to  prosecute,  and 
if  he  ^led  in  his  suit,  he  was  amerced  for  his 
Mse  chiim.  An  enumeration  of  the  modes 
of  process  would  be  tedious.  It  is  sufficient 
to  observe,  that  the  defendant  was  summoned 
iato  Court  by  writ  original,  under  the  King's 
great  ^eal ;  Imd  that  when  the  cause  could  not 
be  decided  by  sneh  kinds  of  written  evidence 
as  the  law  admitted  to  be  conclusive,  the  trial 
was  either  by  battle  or  by  the  testimony  of  the 
country. 

dtlARACTBRXSTICS  OF  THE  COMMON  LAW. 

From  this  hasty  outline,  it  will  be  collected 
that  the  administratiun  of  the  common  law  was 
eotirelv  Teutonic.  Perhaps  the  "  Justice"  or 
the  ''  Seriaunt''  might  borrow  many  an  argu- 
ment from  the  Code  or  the  Digest  $  he  would 
support  his  opinion  by  a  quotation  from  the 
"  Written  Reason"  or  Justinian,  or  amuse 
himself  with  the  racy  subtleties  of  Pisa  or  Bo- 
logaa;  but  all  the  forms  and  the  practice  of 
the  civil  law,  in  relation  to  evidence,  were  re- 
jected. Englishmen  were  proud  of  their  juris- 
prudence. The  ori^n  of  their  com  mon  law  was 
obscured  by  the  mist  of  ages.  They  invoked 
die  revered  name  of  Alfred,  and  the  hallowed 
memory  of -the  Confessor,  the  supposed  foun- 
der of  the  system.  Considered  in  relation  to 
its  eflfectf^  it  was  not  oppressive  upon  the 
people :  aad  the  general  peace  of  the  kingdom, 
allowing  for  the  state  of  society,  was  weU  pre- 
served, or  at  least  better  than  in  any  Coeval 
state  in  Europe. 

Acting  by  established  and  acknowledged 
roles,  tlK  <;ommon  law  might  be  harsh,  but  it 
was  not  despotic  {  and  the  principle  of  adopt*- 
log  precedeut  as  the  guide  of  jndiciid  decisions^ 
gave  stability  and  vigour  to  the  admimstration 
of  justice.  Speculative  wisdom  never  can  de- 
vise a  eode^  capable  of  providing  for  the  infinite 
varie^  of  cases  arising  out  of  the  transactions 
which  take  place*  even  in  the  most  simple  state 
of  society.  A  system  of  j  urisprudence  founded 
upon  precedents,  admits  the  engrafting  of  other 
precedents  as  they  arise,  and  this  will  form  the 
nearest  approach  to  &  perfect  code ;  because, 
although  no  two  cases  are  ever  exactly  similar* 
still,  no  0Atf  new  case  ever  happens,  which  has 
not  had  a  forerunner  la  some  earlier  case,  so 
nearly  analogous  to  it  as  to  afford  a  rational 
tttle  to  the  tribunal. 

popolah  and  royal  junisorcnoNS. 

The  common  law  jurisdiction  may  be  con- 
sidered as  emanating  from  the  people.  Not 
that  our  institutions  were  democratic  :  but  the 
folk-moots — ^the  courts  of  the  hundred,  and 
the  borough  and  the  shire,  and  those  institu- 
tions upon  which  jury  trial  was  grounded — 
have  descended  from  that  distant  age  when  the 
name  and  office  of  King  were  alike  unknown 
to  the  rough  Germap.  And  they  retained 
much  of  their  pristine  spirit  and  form,  much 
also  of  that  rudeness  which  belonged  to  an 


euly,  and  in  some  rtoq^eeta,  harbtfMms  sliia  of 
BocieCy. 

But  the  royal  jiirisdicttoh  poeseesed  a  fhr 
different  character.  The  Anglo-Saxon  sove-^ 
rekj^,  assumihg  the  proud  title  of  "  Basileus,** 
had  become  in  theory  the  supreme  legislator 
of  his  people :  he  was  the  sole  fountain  of  re- 
medial justice.  The  defects,  the  abuses,  and 
the  corruptions  of  the  inferior  tribunals,  were 
to  be  rearessed  bv  that  sovereign  prerogative* 
which  had  been  given  to  him  for  tne  common 
weal.  And  whenever  the  subject  failed  to  ob- 
tain '*  righf'  in  the  hundred  or  the  shire,  he 
was  to  seek  relief  from  the  chief  magistrate  of 
the  community. 

ORIGIN  OF  WRITTEN  PROCESS. 

Whether  in  the  adimnistration  of  justiee  or 
in  transactions  of  state,  the  king's  wiU  and 
pleasure  aaight  be  testified  equally  either  by 
/Mirei  or  in  writ&ag.  It  wai  not  absolutely  a^ 
eessary  that  the  coinmand  shoved  be  coiieked 
in  the  shape  of  a  trrt/.  But  doeunaentary  pro- 
cess woula  rapidly  ffain  ground.  A  fonMl  li^ 
strument,  running  in  the  king's  name*  ^^aa  in- 
dispensable when  the  eommand  was  sent  to  a 
distent  shhre;  a  verbal  message  could  not  be 
authenticated.  Thepreceptwas  to  beengroaa- 
ed  wpon  pardunent ;  and  faence  aedDsidmhle 
portiofi  ^  the  afiinrs  belonging  to  the  aoven 
re^  would  .always  be  entrusted,  in  praelice^ 
to  the  King'a  Secretaries  or  Clerks*  aad  to 
their  chief— the  Chancellor. 

Without  depreciating  the  cnRif  iMiOB  of  our 
ancient  monarehs*  we  readily  believe  thai  few 
of  them  could  underatimd  the  language  in 
which  the  majority  of  leml  instrumenta  were 
composed ;  and  the  care  which  mrovideaa  form 
of  the  coronation  oath  in  Preneb,  to  be  taken 
by  the  king  who  tras  Uii$er0ie,  or  ignofantof 
liatin*  shews  how  slender  a  portion  oSciei'Mi^ 
was  usually  expected  from  the  sovereign.  So 
long  as  ti^e  administration  of  justice  was  eon- 
fin^  to  the  declaration  of  weU«kiiown  ens- 
toms»  expounded  by  natural  equttv,  the  defi* 
ciency  of  the  aequireasents  of  the  cnkf  magii* 
trate  did  not  necessarily  con^iel  him  to  eaU  hi 
the  aid  of  the  Cierkt  fw  the  administration  of 
justice.  Hot  when  the  proceaa  became  aetlkd* 
and  the  law  abstruse,  the  adviee  of  these  aads- 
tants  would  interfere  with  idl  those  executive 
depafUaents  of  tiie  law  in  wlukh  tiio  name  of 
the  sovtfeign  was  employed. 

According  to  the  Anrio-^SaxoB  oeagew  the 
paHy  who  executed  a  c&arter,  cwnfirmed  the 
instrument  by  subscribinflf  the  sign  of  the  cross: 
and  the  sovei^ign  md  his  subjeets  followed 
the  same  rule.  On  the  continent,  the  nio»> 
narchs  imitated  the  dH^loaaejr  of  Rome  mA 
Byaaniittm.  .  The  moMgram,  m  whose  inter* 
laced  ontKne  we  discover  the  letters  which 
fonn  the  name  of  the  king  or  the  einiperor»  an* 
thenticAted  the  precept  or  the  donation. 

USE   OF  SEALS. 

The  seal  of  Charlemagne  is  imprinted  in 
addition  to  his  signature.  Though  the  seal 
does  not  uniformly  apply  as  affixed  to  such 
documents,  the  Teutonic  rulers  adopted  it  at  r 
very  early  period.    The  original  signet  of  Chil< 
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iieiiQ»  bebff  a  nide  cOg^  of  Uie  royal  owner, 
attired  in  the  chlamys  or  Atigustiu,  which  was 
diicovered  in  his  totnb,  yet  exists  to  satisfy  the 
curiosity  of  the  antiquary  i  and  the  Barbaric 
codes  recognize  the  seal  of  the  "  Count"  and 
the  "  Duke''  as  the  testimonies  of  their  com- 
juands.  A  charter  of  Offa,  by  which  the  King 
of  Mercia  conveys  various  townships  in  Eng- 
land to  the  abbey  of  St.  Dennis^  has  been  al- 
leged as  a  proof  that  a  similar  custom  was  fol- 
lowed by  ue  Anfflo-Sazons ;  but  before  the 
reign  of  £thelre<C  we  cannot  discover  any  sa- 
tis»Gtory  instance  of  the  emplo^ent  of  the 
Toyal  *'  seal,"  as  the  lej^al  authentication  of  the 
writ  which  conveyed  his  commands. 

The  seat,  however,  gradually  came  into 
use, — being  first  appended  to  writs  and  man- 
dates, and  afterwards  to  charters:  for  the  lat- 
ter continued  to  be  subncribed  by  the  cross 
long  after  the  seal  became  the  inseparable  ac- 
companiment of  the  writ ;  and  we  may  easily 
discover  a  reason  for  this  difference.  The 
charter  was  usually  executed  in  the  presence 
-of  the  Great  Council  of  the  nation,  and  the 
notoriety  of  the  transaction  would  afford,  in 
most  cases,  a  sufficient  authentication.  But 
the  writ  which  was  transmitted  to  the  distant 
city,  might  be  easily  forged;  and  hence  the 
necessity  for  the  solemn  confirmation  imparted 
by  the  seal,  which  could  less  -easily  be  imitated 
by  the  ordinary  skill  of  the  falsuy,  than  the 
mere  pen-mark  of  the  Sovereign. 

XSTABLISHMBNT  OF  THE  CHANCERY.   . 

At  an  early  period  of  English  History  the 
teal  had  passed  into  the  custody  of  the  Chan- 
cellor, under  Edward  1,  the  Chancery,  then 
a  public  board  or  public  office,  and  not  a  court 
of  justice,  consisted  of  the  Chancellor,  artd  of 
certain  honest  and  discreet  clerks,  whose  duty, 
according  to  Fleta,  consisted  in  hearing  and 
examining  the  petitions  of  complainants,  and 
in  affording  them  due  remedy  by  the  King's 
writ.  Being  of  the  clergy,  they  were  styled 
and  addressed  as  "mag^iari/'  by  which  title 
tiieir  successors  are  now  known.  They  were 
also  designated  as  clerici  de  prima  fonna,  or 
de  prima  gradu.  As  part  of  tne  Kins^'s  house- 
hold, they  received  their  robes  and  fees  from 
him,  from  virhence  they  were  also  called  clerici 
€d  ro6as.  Besides  these,  there  were  six  other 
elerks,  whose  business  it  was  to  engross  the 
writs,  and  they  were  assisted  by  certain  other 
junior  engrossing  clerks,  who  acted  in  the 
name  and  on  the  responsibility  of  their  prin- 
cipals. 

fhe  officers  of  the  Chancery  lived  or  lodged 
together  in  an  inn,  or  hospitium,  which,  when 
the  King  resided  at  Westminster,  was  near  the 
palace,  or  perhaps  a  part  of  it.  The  writs 
were  sealed  on  the  table  of  marble  stone  wluch 
stood  at  the  upper  end  of  the  hidl,  and  there 
they  seem  to  have  been  delivered  out  to  the 
suitors.  When  the  King  travelled,  he  was  fol- 
lowed by  Chancellor,  Master,  Clerks,  and 
records.  On  those  occasions  it  was  usual  to 
require  a  strong  horse,  able  to  carry  the  rolls, 
from  some  religious  house  bound  to  furnish 
the  animal ;  ana  at  the  towns  where  the  King 


rested  during  his  progress,  an  kcspUium  was 
assigned  to  the  Chancery.  I  mention  tliose 
particulars  because  they  shew  tiie  manner  ia 
which  the  whole  establishment  was  attendant 
upon  the  King. 

NATUBE  OF  WRITS. 

Writs  were  of  various  natures,  uid  the 
classes  into  which  thev  were  divided  are 
noticed  by  Fleta  and  Bractoo,  and  by  the 
anonymous  author  of  the  treaUsa  entitled 
'*  Brevia  Placiiata."  But  being  familiarly 
known  to  these  writers  and  their  conteov- 
poraries,  the  forms  of  proofs  are  not  very 
clearly  defined :  and  we  must  often  have  re- 
course to  the  commentary  afforded  by  records* 

Some  writs  were  entitled  "  de  cursu,"  and 
these  seem  to  have  been  issued  by  the  Chan- 
cery, upon  the  applicant  finding  pledges,  and 
swearing  to  the  truth  of  the  allegation :  per- 
haps, indeed,  such  an  affidavit  was  required 
before  the  issue  of  all  other  writs.  It  appears 
also,  that  there  were  persons  styled  messengers 
of  the  Great  Seal,  and  that  thev  delivered  the 
writs  to  suitors  residing  in  the  shires. 

The  tenor  of  the  writs  de  curstt^  according 
to  Fleta,  could  not  be  altered  but  by  the  legis- 
ture;  and  it  is  said  that  the  precedents  by 
which  the  clerks  were  guided  were  contained 
in  a  roll  or  book  called  the  Register  of  the 
Chancery.  The  writs  de  cvnu  were  clearly 
distinguished  from  other  writs  early  in  the 
reign  of  Henry  3.  In  the  12th  Henry  3,  let- 
ters patent  (which  are  not  upon  the  roll)  were 
transmitted  to  Ireland,  togetuer  with  the  forms 
and  precedents  of  all  the  writs  de  cttrsu  then  in 
use,  being  fifty-one  in  number,  and  which  it 
was  ordered  should  thenceforth  pass  under  the 
Seal  of  the  Justiciar  to  issue  the  following 
writs — de  redo — mart  dauncestre — nuvel  dis" 
seisin — de  nativis  et  /ugitivis^Hud,  de  dwisis 
/ndendis.  Perhaps  these  were  the  only  writs 
then  considered  as  writs  de  cursti:  and  the 
others  had  become  so  in  the  period  interven- 
ing between  the  two  patents.  For  it  seems 
that  the  register  obtained  its  first  sanction 
from  constant  usage,  rather  than  from  any 
legislative  enactment,  of  which  no  traces  can 
be  found. 

The  practice  of  the  Chancery  became  bind- 
ing by  custom,  like  every  other  part  of  the 
common  law.  Whether  any  of  the  various 
collections  bearing  the  title  of  the  Regisimm 
Brevium,  now  extant,  can  be  considered  as  the 
authentic  and  standard  register,  is  a  difficult 
question,  and  at  aU  events  new  writs  de  cursv 
must  have  continually  increased  its  bulk.  Most 
of  those  founded  on  the  Statute  of  Merton 
were  drawn  by  William  de  Ralegh,  one  of  the 
Justices  of  the  Curia  Regis,  as  appears,  partly 
from  Bracton,  and  partly  from  an  ancient  and 
very  curious  MS.  ot  the  register,  compiled  to- 
wards  the  close  of  the  reign  of  Henry  3.  In. 
the  early  part  of  the  reign  of  Edward  1,  it  was 
the  practice  to  enter  upon  the  close  rolls  such 
new  writs  as  were  founded  upon  new  statutes  i 
and  these  must  have  become  writs  de  cvrsu. 
But  it  was  considered  that  the  clerks  could 
not  form  new  Writs  de  cursu  without  th6  au.- 
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tfiofity  of  ParlkflMiit,  dtlier  express  or  Im- 
plied :  and  therefore  if  they  could  iioi  fitid  an 
exact  'precedent  in  the  register,  they  had  no 
power  to  adapt  the  general  form  to  similar 
enee,— ^''  happening  under  the  like  right,  and 
Beedinj^r  the  liLe  remedy."  A  frequent  fiiiilure 
of  justice  was  caused  by  this  reAtriction,  which 
was  partly  remedied  by  Westmkister  the  se- 
cond. The  statute  empowered  the  clerks, 
when  neoewity  required,  to  compose  writs 
**  im  emmmli  emsup'*  and  if  they  could  not 
agree,  a  statement  oC  the  case  was  to  be 
brougkt  before  the  next.Pku'liament,  when  a 
new  writ  was  to  be  framed  by  assent  of  the 
learned  in  the  law ;  a  pvoceeding,  however,  to 
which  they  rarely  had  resort.  Thus,  the  power 
of  issuing  writs  de  cursu  was,  except  in  extra- 
ordinary cases.  Tested  in  the  Chancery. 


BARRISTERS  CALLED, 
Hilary  Term,  1836. 


LINCOLN'S  INN. 

John  Alexander  Johnston,  Esq. 
Alfred  Baldwin,  Es<]. 
James  Kennedy  Blair,  Esq. 
Robert  William  Burn,  Esq. 
Charles  Henry  West,  Esq. 
Henry  Richard  Babbington,  Esq. 
John  Jefferys,  Jun.,  Esq. 
Augustus  Langdon,  Esq. 
James  Mitcheu,  Esq. 
Thomas  Marten,  Esq. 
Arthur  James  Johnes,  Esq. 
Hon.  Henry  Bannister. 
Charles  Otter,  Esq. 
Joshua  Ryland  Masterman,  Esq. 
William  uayley,  Esq. 
John  Peter  De  Gix,  Esq. 


INNIft  TKMPLil, 

Robert  Bayley,  Jun.,  Esq. 
Graham  Francis  Moore,  Esq. 
Edward  Theophilus  Hood,  Esq. 
Henry  Strettell  Chadwick,  Esq. 
Frederick  Woodham  Nasle,  Esq. 
Calmady  Pollexfen  Hamlvn,  Esq. 
Douglas  Denon  Heath,  fisq. 
James  William  Colville,  F.sq. 
Edward  Turner  Boyd  Twisleton,  Esq. 

MIDDLB  TKMFLB. 

William  Howard,  Esq. 
Robert  Hillier  Richards,  Esq. 
John  Cowley  Fisher,  Esq. 
Richard  Holland  Ash,  £;sq. 
Alfred  Charles  Bridge,  Esq. 
Augustus  Brown  Abraham,  Esq. 
Richard  Brinsley  Dowling,  Esq. 
George  Wingrove  Cooke,  Esq. 
James  Langton  Clarke,  Esq. 

gray's  inn. 
Perceval  Banks,  Es(). 
John  Brown  Terrewest,  Esq. 
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MEMBBRS  ADMITTED, 

February,  18ii5. 

Benjamin  Hope,  Wells,  Somersetshire. 
Robert  Cook,  Bath. 

AVilliam  Gibbs,  19,  King*s  Road,  Bedford  Row. 
Charles  Tennant,  2,  Gray's  Inn  Square. 
Charles  John  Shebbeare,  Symond's  Inn,  and 

•Clapham. 
David  Harrison,  Bond  Court,  Walbrook. 
Christopher  Crouch,  11,  Southampton  Build. 

iugs. 
Richard  Hollier  Atkinson,  d7i  Southampton 

Buildings. 
Thomas  Selby,  Town  Mailing,  Kent. 


ATTORNEYS  TO  BE  ADMITTED, 
Easter  Term,  1835. 


KING  S  BENCH. 

Clerked  Names.  To  whom  articled. 

Ackroyd,    Robert,  the  younger,  38,  Nelson  John  Jaques,  Barnard's  Inn. 

Terrace,  Stoke  Newiiigton. 

Allan,  Robert  Munro,  Charlotte  Row,  Ber-  WilliamKirkley,  Newcastle-upon-Tyne,  deceas- 
mondsey.  ed ;  assigned  to  John  Fenwick,  Newcastle- 

upon-Tyne. 

Annesley,  Martin,  Regent's  Square.  Henry  Sweeting,  Huntingdon. 

Arnold,  Joseph  John,  6»  Devonshire  Place,  Allen  Pering,  5,  Lawrence  Pountney  Place. 
Balliam  Hill,  Surrey. 

Balcbin,  George,  39,  Coleman  Street.  William  Harry  Calhoun,  Arundel,  Sussex. 

Bedford,  Thomas  John,  Brighton,  Sussex.  William  Furuer,  Brighton. 

Beene,  Richard  White,  Swansea,  Glamorgan.  John  Jackson  Price,  Swansea. 

Beisly,  Sidney,  3,  lincoln's  Inn  New  Square.  James  Currie,  same  pUce. 

BeU,  John  Penrice,  1 1 ,  New  Square,  Lincoln's  Messrs.  White  and  Borrett,  Frederick*!  Place, 

;    Jnn.  OidJewry» 
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€kfk^  Nimu.  Toi, 

Bell,  John,  9.  Goulden  Terrace,  hfia^on.  G«Qtg«  Allison,  RichnKMid,  Yoik. 

Bernard,  John  Frederick  the  yonnji^er,    27,  WiUiani  Vizard,  61,  LUmoIa's  Imat  FleUa. 

Newington  Place,  Kenninglon. 

Beswick,  John  Kendall,  1,  Chapel  Str«et.  Bed-  James  Beswick,  Birmioghaai  i    aiaigB^  W 

ford  Row.  James  Wells  Taylor,  2B,  Gieal  James  Street, 

Bedford  Romr. 

Binnev Edward William>6,PiinceBStreet,Bed-  Wotton  Byrclunshaw  TbomM,  CliaslwfiQld, 

ford  Row.  Derby. 

Bowes,  Thomaa  the  youager,  Darliaf^D»I>ur«  Thomas  Bowes,  the  elder,  same  place. 

ham. 

Bretherton,  James,  GlouQcster.  Thomas  Smith,  same  place. 

Broderip,  William,  1,  Gower  Street,  Bedford  Edward  Hosier  Williams,  Uacoln^s  Inm 

Square. 

Brown,  Edmund  Hunter,  18,  Green  Terrace,  George  StftUard,  Bath. 

Clerkeuwell. 

Odstor,  William  Yates,  Manchester.  William  Slater,  Manchester. 

Calvert,  Thomas,  Doncaster.  Robert  Baxter,  Doncaster. 

Carter,  Frederic  Roger,  St.  David,  within  the  William  Hobson  Furlong,  same  place. 

Co.  of  City,  Exeter. 

Chambers,  John,  Sheffield,  York.  Samuel  William  Turner,  Sheffield. 

Charlton,  Nicholas,  7*  Fumival's  Inn.  Messrs.  Bell  and  Head,  Hexham,  Northnm* 

berland. 

Glark»l^^lliam  Henry  Andrew,  King's  Bench  Robert  Thorp,  Alnwick,  Northumberland. 

Walk. 

Clarke,  James  Smith,  Coleford,  Gloncester.  \^llliam  Roberts,  same  place. 

Clarke,  Joseph,  Coventry.  Benjamin  Dickens,  Coventry,  deceased;  as? 

sipped  to  Beniamin  Eaton,  Coventry. 

Collis,  Henij,  Birmingham.  William  Wills,  Birmingham, 

Compignd,  Horatio,  I,  New  Square,  lancoln's  David  Compign^,  Gosport,  Hants. 

Inn.  .      . 

Cookson,  Daniel,  13,  Howard  Street,  Norfolk  Joseph  Frank,  Stockton>  Durham. 

Street,  Strand. 

Cooper,William  Frederick,  16,St.  John's  Wood  Joseph  Tumley,  Westerham ;  assigned  to  frt^ 

<  Road,  Regent's  Park.  derick  Smith,  1,  King's  Arms  Yard ;  assign- 

ed  to  Charles  Edward  Cutten,  29»  Iromnon* 

'.  ger  Lane,  Cheapside. 

Ckmpock,  James,  Soley  Terrace,  Pentonvillef.  Roger  Gadsden,  Fumival's  Inn. 

Covmton,  William  Arthur,  7,   Wood  Street,  Richard  Pittman,  Paddlngton  Green. 

Westminster. 

Craddock,    George  William,    Newark-upon-  William  Edward  Tallents,  same  place. 

Trent,  Nottingham. 

Creasy,  Albert  Thomas,   27,  South  Audley  Frederick  Cooper,  Brighton. 

Street. 

Crofts,  John,  19,  Chancery  Lane.  William  Scott,  Leeds. 

Crookall,  John,  Manchester.  William  Ormrod  Pilkington,  Preston,  Lan- 
caster. 

Dally,  Thomas  Yarrall  Johnson,  Arundel,  Sua-  Richard   Dallv,   of  Chichester  and  Bognor, 

sex.  assigned  to  William  Duke,  ArundeL 

Dickson,  Richard,  4,  New  Street,   St.  Mary,  Thomas  Glover  Kensit,  Skinner's  Hall. 
Newington. 

Dowding,  Edwyn,  10,  New  Square,  Lincoln's  Frederick  Dowding,  Bath ;  assigned  lo  Hen- 
Inn,  ry  WMttaker,  Lincoln's  Inn. 

Edmond,  John,  Swansea.  John  Jackson  Price*  Swansea. 

Edwards,  Henry,  17,  Red  Lion  Square.  Benjamin  Russell  Baker,  Andover,  Southamp* 

ton. 

Eminson,  Richard,  Town  and  County  of  King-  George  White,  Grantham,  Lincoln. 
ston^upon-HuU. 

Farnworth,  John  Kay,  Manchester.                -  William  Slater,  Manchester. 

Farrow,  Jonathan,  Lmcohi's  Inn  Chambers,  Alfred  Barnard,  Norwich ;  assigned  to  W3fiam 

Portugal  Street.    ,  Jones,  Crosby  Squar^. 

Fitzpatnck,  Henry  James,  Cranboum  Street,  John  Elkins,  59,  Newman  Street;  assigned  to 

Leicester  Square.  Daniel  Stone,   Castle  Street;    ass^rned  to 

^  WilKam  Phelp,  41,  Litde  Queen  Street. 

Forster,  Charles  Millett,  17,  Compton  Street  Charles  Millett,  Crickladc,  WUts;  assigiicdte 

East,  Brunswick  Square.  Henry  Davis,  Bristol;  assigned  to  WiUtam 

Edward  Davis,  Bristol ;  assigned  to  Robert 
Gamlen,  Gray's  Inn. 


AiUrmf9tdh9M^mkt9ir  964* 

C^f  V  yumei.  To  t^kem-  aNided. 

FM«r,  Jote  Lyon,  I,  Gray's  Inn  Sqmre.       <    John  Btedbttm,  Kimbolton,  Huolfa^n  |.  mh 

signed  to  James  Jeremiah  Byles,  Ghertsey, 
Surreys  assigned  to  Nathaniel  Stevens,  1, 
Gray's  Inn  Square. 

Fry,  Bniges,  60,  Cheapslde.  Robert  Parker,  Axbridge,  Somerset. 

Gaisford,  William,  15,  St.   Paul's    Teirace,    John  Bush,  Bradford,  Wilts. 

Ball's  Pond. 
Gibbs,  Griffith,  Llanelly  and  Swansea,  Oar-    John  Davies,  Swansea;  assigned  to  Meyler 

marthen.  Gibbs,  LlaneMv  and  Stvaasea. 

Giles,  Henry  Edward  Broissant,  42d>  Strand.      Thomas  Mann,  Andover;  assigned  to  James 

Goren,  Orchard  Street;  assigned  to  Edward 
BoasfieU,  1%  Chatham  Place. 
Gill,  John,  the  Younger,  East  Dereham.  William  Drake,  same  place. 

Glendinning,  James,  Newdutle-nnoa-Tyne.        Georare  Anthony  Lambert,  same  place. 
Goddard,  Alfred,  22,  Edmund  Prace,  Alders-    Charles  Deane,  Lincoln's  Inn  Fields ;  assigned 
gate  Street.  to  John  Henry  C.  RusaeU,  SittingboriM^ 

Kent. 
Grange,  Richard^  Charles  St,  Portland  Ter-    James  Bamaby  Mills,  Hatton  Garden ;  ateign- 
race.  Regent's  IWk.  ed  to  Janes  Goren,  Orchard  Street,  Port. 

man  Square ;  assigned  to  George  Metcalfe, 
Gray's  Inn  S<|aare. 
OrayHng,  Francis  Tlioaas,  22,  Sheirard  Sireet,    Richard  Minter  Mount,  Canterbury. 

Golden  Square. 
Qnieber,  Thomas,    33,    Southampton    Row,    Montague  Edward  Smith,  Torrinffton  Square; 
Russell  Squve.  assigned  to  Thomas  TUsod,  tne  Younger, 

29,  Coleman  Street. 
Gunnmg,  Charles,  10,  Hunter  Street.  Samuel  Batchellor,  Bath. 

Hand,  Robert  William,  of  the  Borough  of  Staf-    Frederick  White,  of  Wellington,  Somerset. 

ford. 
HebsoB,  Thomas,  Penrith,  Cumberland.  Thomas  Dobson  Bleaymire,  Penrith,  aforesaid. 

Hedges,  Charles,  Wallingford,  Berks.  John  Allnatt  Hedges,  same  place. 

Hensman,  George,  12,  Paragon,  Blackheath.      Boswell  Hensman,  7,BuckIersburyj  assigned 

to  Peter  Bruce  Turner,  8,  Basing  Laue. 
Hibbert,  Htna,  Manchester.  Tliomas  WoodcodL  Winstanle^ ,  same  place. 

Hodgson,  Thomas  Richard  Tucker.  Robert  Grace,  Liverpool  j  assigned  to  Charles 

Bardswell,  Liverpool;  assigned  to  William 
Greatwood,  Birmingham. 
Hoibeche,  Francis,  14,  Doke  Street,  AMphL    Thooras  Holbedie,  Sutton  Coldfield,WBrwick2 

assigned  to  Edward  Thomas  Cardaie,  Bed- 
ford Row. 
Holt,  William  John,  Ph3pot  Street,  Bedford    ^Hiliam  Ewington,  Threadneedle  Street;  aa- 
Square.  signed  to  Roger  Staples  Fisher,  Aklersgatip 

„  _,  Street 

Hudson,  John  Godfrey  Bellingham,  132,  Ox-    John  Smart,  Inner  Temple. 

ford  Street. 
Humpage,  Henry  Job,  6,  Alfred  Place,  fted-    Richard  Wyntt,  Stroud,  Qlonoeatar. 
ford  Square. 

%s,  Thomas  Oodden,  Devices.  Edward   Iim,  Devises ;  assigned  to  James 

Week^  James,  Devizes. 

JOflfM,  Alfred,  Size  Lane.  William  Brodrick,  Bow  Church-Yard. 

Jones,  Thomas  Moreton,  38,  Castle  Street    JohnWiliiamsofUanfyUin,  Co.  Montgomery* 
Holbom. 

I^»  Henry,  23,  York   Street,  GloMester  Robert  Blaokmare,  St.  Martin's  PIftoe,  TrafeV 

Fwce,  Mary-le-bone.  gar  Sauare ;  assigned  to  John  Betibel,  \4, 

.  Lincoln's  Inn  Fieula. 

J^dor,  Edvrard  WUson,  Rngeley,  Stafford.  Walter  Landor,  same  place. 

^gborne,  Nathaniel,    H,    Kenton   Street,  James  Walker,  Whitby,  York$  assigned   to 

Bruaswick  Square.  Isaac  Henry  Tyas,  Id,  Beanfovt  Building!, 

f      ^^^  Strand. 

^w,  wa&an,  P&rmery,  8,  V^ITulMn  BafldSngs.  Charles  Bonner,  Spalding,  Lincoln. 

i<azonby,  William  C^lthwaile,  near  Fenvhh,  Thomas  Dixon,  same  place. 

^wis,  George,  Gloucester.  Geoi^e  Worrall*  Counsel,  of  Gloucester ;  as- 

signad  to  Richard  HodgesCartar,  Gloucester. 


a6€  AiMmkgt  ti  hw  trimiMl. 

Ckrhf  Niime§. .  7b  whom  wtkM. 

Levfif,  Thomas  Price,  4»  Stone  Dufldings.       .    Henry  John  Whitaker  Cooper  Roger  H^ 

Tewkesbury,  Gloucester* 
{ingmrd,  John  Rowson,  Heaton  Morris,  Lan-    John  Vaughan,8ttme  place. 

caster. 
Littlewood^   William    Sheppard,   Doncaater.    Robert  Baxter,  Doncaster,  now  mth  Messnt 
York.  Hilliard  and  Hastings,  2,  Raymond  Buil(f. 

ings.  Agents  of  Mr,  Baxter. 
liUcy,  Henry,  Ledbury,  Hereford.  Robert  Phelps,  same  place. 

Marias,  George,  Fumival's  Inn.  Flavius  Kingsford  Drawbridge,  Arundel  Street, 

Strand;  aasigned  to  John  Barber,  Fumival's 
Inn. 
Marsden,  George  lITilliam,  36,  Queen  Street,    Archibald    Campbell    Russell,    Lant  Street, 
Cheapside.  Southwark,  deceased;  assigned  to  Jo&hui 

Russell,  same  place;  assigned  to  Thomas 
.   Pearson,  Puoip  Court. 
Msj^,  James  Bowen,  Bedford  Street,  Bedford    Richard  George  Barton,  New  Windsor ;  as- 
Square,  signed    to    John    Scurd,    Bedford  Street, 

Bedford  Square. 
-Merirale,  Reginald,  Wobom  Place,  Russell    Archer  D.  Croft,  Lincoln's  Inn  Fields. 
<    Square. 

Meteyard,  William  Pearson,  2,  Norfolk  Street,     William  Rymer,  Manchester,  deceased;  aj«- 
Strand.  .  signed   to   £dmuud   Haworth,    Boltou4o> 

IVioors. 
Milne,  Oswald,  the  younger,  of  Manchester.       Oswald  Milne,  the  elder,  same  place. 
Mogg,  William  Henry,  Bristol.  Henry  Andrews  Palmer,  same  place. 

Moore,  Frederic  Harry,    Blandford  Forum,    George  Moore,  same  place. 

Dorset. 
Moore,  Edward  Francis,  Blandford  Forum,    George  Moore,  same  place. 

Dorset. 
Worphett,  George,  4,  Duncan  Terrace,  Isling-    Nathaniel  Morphctt,  3,  Bream's  Bundmgs. 
•    ton. 

Morrant.  Harrv.  428,  Strand.  Thomas  Mann,  Andover;  assigned  to  Edward 

:  /'       '  Bousfield,  12,  Chatham  Place,  Blackfnars. 

Mortimer,  John,  Lewisham  Hill,  Kent.  William  Henry  Allen,  Clifford's  Inn. 

Mortlock,  Henry,  4,  Raymond's  Buildings.         John  Dcvercll,  Raymond  Buildings. 
Morton,  John  Edward,  Rochester.  John  Coates,  I,  Pump  Court;   assigned  to 

WUliam  Long,  Windsor,  Berks. 

t^icholls,  William  Devereux,  Bernard  Street.      Matthew  Dobson  Lowndes,  Liverpool 

Orchard,  Thomas,  jun.  15,  Hatton  Garden.  Tliomas  Orchard,  sen.  Hatton  Garden. 

Owen,  Owen,  1,  John  Street,  Bedford  Row.  William  Evans,  Haverfordwest. 

Owen,  M^lliam  Herbert,  Llandovery,  Carmar-  David  Lloyd  Harries,  same  place, 
then. 

Palin,  Richard,  Shrewsbury,  Salop.  Jonathan  Scarth,  Shrewsbury. 

Parke8,Thoma8William,  17,  Mabledon  Place,    .William  Parkes,  10,  South  Square,   Gray's 

Burton  Crescent.  Inn. 

Parkinson,  John,  Bury,  Lancaster.  Samuel  Woodcock,  Bury, 

f^arsons,  George,  10,  Adam  Street,  Adelphi.       John  Brousrhton,  Peterborough,  Northampton. 
Parsons,  Thomas,  26,  Norfolk  Street,  Strand.     William    Harrison    Ainsworth,   12,    Grafton 

Street,  Piccadilly;  assigned  to  Geoige  Del- 
mar,  25,  Norfolk  Street. 
Pdrson,  James,  Islington.  Nathaniel  Milne,  late  of  the  Inner  Teople, 

London,  deceased, 
j^erry,  William,  3,  Sidmoutii  Street,  Gray's    Wilson  Perry,  Whitehaven,  Gomberlaiid. 
t    Inn  Road. 

Plaakitt,  William,  Market  Rasen,  Lincoln.         Thomas  Rhodes,  same  place. 
Pollitt,  Thomas,  Davenport  Fold  Harwood,    Robert  Parker,  Bury,  deceased;  oasignedto 

near  Bolton,  Lancaster.  Thomas  Parker,  Bury,  Lancaster. 

Preston,  Thomas  Baynes,  Skipton,  York.  Thomas  Brown,  Skipton. 

Price,  Henry  L.,  Ravenstone,  Leicester.  Thomas  Hallen,  Kidderminster,  Worcester; 

.    assigned  to  Edwurd  Smith  Bigg,   Souths 
ampton  Buildinffs. 
Price,  Arthur  Munton,  T,  Staple  Inn.  Charles  Smale,  Bideford,  Devon. 

[?*(/  be  continued.'] 


Listjif  New  PMicaikus^^Bahkrupfeift  »fifer$eded.--Bmkrupts.  ifi^^ 


-  UST  OF  NfiW  PUBUCATIONS. 


'  The  History  of  the  Boroughs  and  Municipai 
Coq>orations  in  the  United  Kingdom,  from 
the  earliest  Period  to  the  present  Time,  with 
an  Examination  of  Records,  Charters,  and 
tither  Documents,  illustrative  of  their  Consti- 
tution and  Powers.  By  H.  A.  Merewether, 
Serjeant  at  Law,  and  A.  I.  Stephen,  Esq.  Bar- 
rister  at  Law.  In  3  Vols,  royal  8vo.  Price 
4L  14m.  6d. 

Concise  Forms  of  Wills,  with  Notes.  By 
yr.  Hayes  and  J.  Jarman,  Esqrs.    8vo. 

-  Smith's  View  of  an  Action  at  Law.    8vo. 

The  Central  Court  Act,  with  Notes.  By 
M.  Prendergast,  Esq.    8vo. 

Reports  of  Cases  in  the  King]«  Bench 
Practice  Court.  By  A.  S.  Doming,  Esq. 
Michaelmas  and  Hilary  Terms^  5  W.  4.  Vol. 
3,  Part  2.     Price  6#. 

A  Treatise  on  the  Law  of  Limitation  and 
Prescription^  By  D.  Gibbons,  Esq,  Price 
7t.  boards. 


BANKBUPTCIES  SUPERSEDED. 

JBVdir  Jim.  20,  <o  Feb.  17,  Iffift*  both  Mclawive, 
.  with  DaisM  when  foxetttd.. 

Drnmaa,  Edward,  MukLaM,  Watch  Manofacturer.    Feb. 

Bauker.  James  Bunro«rt,  Montagu  Sfreet,  Portman  Square, 
Plumber,-  Patatcr,  &  Glazier.    Feb.  la. 

Lcdicafd,  Edvaid,  Mirfield,  York,  Seed  Crusher  &  Oil  Mer- 
chant.   Feb.  JO.  _ 

Monnn.  1***^^  B^igne.  Hereftird,  Timber  Merchant.    Jan  80. 

amttb.  John  Davidsoa,  Norwood,  Surrey,  Esq.  (descnbed  in 
the  Fiat  "  Stable  Keeper. »»)    Feb.  6.  ,         «     , 

SmaU.  AJex.  Duncan,  Napsbuxy,  Hertford,  DeaJerin  Cattle. 
Feb.  IS. 


BANKRUPTS. 

From  Jm.  20,  to  Feb.  17, 1885,  both  iacliiffer, 
vitk  Date*  when  gazetted. 

Anient.  Frederick  Shadrak,  Fetter  Luna,  Plsinter,  Glaaier, 

k.  Plumber.        Gibeon,  Off.  Ass. ;   Alien  &  Co.,  Queen 

Street,  Cheapside.    Feb.  13. 
Agar,  John  Samuel,  Hammenmith,  Middlesex,  Engraver. 

Groom,  Off.  Ass.  j     Watson  &  Co.,  Bouverie  Street,  & 
'     Hammenmith.    Feb.  17. 
Brawn.  Edw.,  Joseph  ]>avy,  <c  Thomas  Davy,  CuUumpton, 

Devon,  Woollen  Manufacturers.     Bieknell  k.  Co.,  Lin- 
coln's I  un;  Geare  &  Co.,  Rxeter.    Jan.  20. 
Billam,    John    Baron,    WakeAeld,   York,     Manufacturer. 
.      Scott,  Uncoln's  Inn  Fields,  Tay/<w.^*keii«ld.   Jan.  28. 
Banks,  I'ho.,  Cheltenham,  Gloucester,  Linen  Draper.  Rush, 

Austin  Friars:  Clar*. Off.  Ass.    Jan.  27. 
Boothby,  James,  Strut  ton's  Grounds,  Westminster,  Gmcer; 

mua  alsoof  tuthill  Fields,  Brewers*  Green,  Westminster. 

Victualler.      Belcher,  Off,  Au.i    Amory  St   Co.,  Thzog- 

morton  Street.    Jan.  27. 
Bkdcer,  Georte.  High  Hill  Ferry,  Upper  Clapton,  Middlesex, 

Dyer      Aeoi,  Threadneedle  Street  j   WhUmore,  Off.  Ass. 

Jan.  27. 
Blair,  Robert,  Hook,  near  Kingston,  Surrey,   Coal  Dealer. 

Giiioon, \HL  Aas.  i    RickanU  tc  Co,,  Lincoln*k  Inn  Fields. 

Jan.  27. 
^ud,  Stephen,  Westmoreland  Street,  St.  Maiy-Ie-bone, 

Wine  Marchant.       GiUon.  Off. Ass.;    Wadeaon  &  Co. 

Austin  Friars.    Jan.  SO.  *  -  " 
Bttchelnr,  Wm:,  Porumouth,  Southampton,  Grocer,  /fis- 

eoek,  Porumouth;  i>^«c,  Lincoln's  Inn  Fields.  Jan.  80. 
Bcnoctt.  Daniel,  Albion  House,  Walcot,  Somerset,  Spirit 

Merchant.    Perkuu  &  Co.,  Gray's  Inn  Square }  Miller, 

Frome.    Feb.  8. 
Baker,  Wm„   &  Th^.  Little,  Basinghall  Street,  &  Leaden- 
hall  Street,  Woollen  Drapers.    Aloaelejik.  Co.,  Bedford 

Street,  Covent  Garden ;   Clark,  Off.  Ass.    Feb.  6. 
Barber,  James,  H  ungerfurd  Market,  Victualler.    Abbott,  Off. 

Ass. :    Browning,  H«tton  Court*  ThreadBeedte  Stitet. 

Fab.  6.  ^' 


->\  M«tG«r  |» 


Bamca,  SarakJoBei, , 

GiOTcr     Hoigmm,  Bucl 

mm.  Off.  Ass.    Feb.  6. 
Brothertun;  Tho.,  Bradford  Moor,  Bradford,  York.  Shop.- 

keeper.    Emmett  New  Inn ;  Messrs.  AUxamder,  HaliA^ 

Feb.  18. 
Crosley.  Wm„  Leeds,  York,  Cloth  Merchant.    Woodkota^ 

Temple  j  Stott,  Leeds.    Jan.  27. 
Clarke,  Wm.  Henry,  Castle  Street,  Budge  Row.  WineMer. 

chant.    Bigg9,  Great  J«Lmes  Street,  Bedford  Row :  GoU^ 

mjd,  Off.  Ass.    Jan.  30. 
Collins,  James,  Worcester,  Linen  Draper.      SmUk,  Chan- 

eery  Lane ;    Hilt,  Worcester.    Jan.  80. 
Crisp,  James,  Sydney  All«y,   Leicester  Square,    Hccier. 

Edwarde,  Off.  Ass.i  Jonee,  Size  Uiie.    Feb.  8. 
Callow,  John,  St.  John  Street,   Clerkenwdl,   Victualler. 

6n>oM,  Off.  Ass. }  ^soa,  Lotbbury.    Feb.  8. 
Cairns,  Wm.,  High  Street,  Whitechapel,  Saddler  &Har. 

ne«s  Maker.       CAesier,  «uple  Innj    CUtrk,  Off.  Asa. 

Feb.  to. 
Davcy,  Geo.,  Owtnear;  Cornwall,  Miller.      Cood^,  Guilford 

Street;  Paf^nter,  Penaance.    Feb.  17. 
Dickiston,  James,  Nottingham,  Lace  ManufiMturer.     G»««, 

Gray's  Inn  ;  Wadmortk,  Nottingham.    Feb.  17. 
Edwards,  John,  Wanehelygen,  otherwise  Brynmawr,  L1&- 

nelly,  Brecon,  Draper  ot  Grocer.      Blotter  &  Co.,  Lin- 

coin's  Inn  Fields;  Grr^oryk   Co.,  Bristol.    Jan.  20. 
Eggleaton,,  Jpb,  Manchester,  Publican '!(  Brewer.'     Holier. 

Chancery  Lane;   Heath,  Manchester.    Feb.  6. 
Ebcrs,  John,  Old  Broad  Street,  Bookseller.    Crowder  &  Co., 

Mansion  House  Place;  CaiuuM, Off.  Ass.    Feb.  18. 
Ecdes,  Wm.,  &  John  Scalman,  Hatton  Garden,  &  Spring- 
Garden,  Tkilon  &  Drapers.    Bou^fietd,  Chatham  Place. 

Blackfriars  t  Goldtmid,  Off.  Ass.    Feb.  18. 
Edgson,  Wm.,  Irchester,  Northampton.  Butcher.  Atkinson^ 

Peterborough;    Anderton  &  Co.,   New  Bridge  Street- 

Blackfriars.    Feb.  1.3.  • 

FFitch,  Sam.,  Cambridge  Heath,  Hackney,  Victualler.    Bd- 

wards.  Off.  Asa.j  PameU,  Church  Street,  SpiUlAelda^ 

Jan.  23. 
Fisher,  James  Hurtle.  Trafalgar  Square,  Ctharing  Cross,   J| 

Chester  Street,  Grosvenor  Place,  Scrivener.  A^Ott,  OlT. 

Ass. ;  Jifooa  6t  Co.,  Carltun  Chambers,  Regent  Street* 

Jan.  27. 
Foster,  John  Boutcher,  Lower  Road,  Islington,  Brickmaker, 

'  &  Bayswater,  Middlesex,  Publican.       Maddam,  Philpot 

Lane ;  60/iymW.  Off.  Ass.    Jan.,W. 
Fisher,  the  Uev.  Thomas,  North  Ferriby,  Kingston-upon- 

Hun  ;  the  Rev.  John  Fisher,  Hightoi-on-the* Hill,  Lei. 

cester ;    and  Mary  Simmonds,   of  Ashby-de-la-Zouch, 

Leicester,  Bankers  (carr\  ing  on  business  at  Ashby -de-la 

-Zouch).     Fete  &  Co.,  Henrietia  Street,  Covent  Gar- 
den; Monsley  &.  Co.,  Derby.    Jan.  30. 
Forster,  George,  Clatterbatch  Forge,  Stourbridge,  Worcea» 

ter.  Spade,  Shovel,  &  Edge-Tool  Manufacturer.     Ridtm 

onto  &  Co.,  Lincoln's  Inn  Fields ;    TAoauu^  jun.,  Wak* 

sail.    Jan.  80. . 
Oarside,  James,    Portwood,  within  Brinntngton.  Chester, 

Machine  Maker.    Gadaden  St,  Co,,  Fumival's  Inn ;  Co^ 

00c*  &  Co.,  Stockport.    Jan.  20. 
Gidley,  Gustavus,  Wood  Street,  Cheapside,  Button  Mann- 

fanurer.      Gfwea,  Off.  Asa.  v  Hovdea  &  Co.,  Aldermaiw 

bury.    Jan.  28. 
Gray,  Rob.,  Liverpool,  Commission  Agent  k  Ship  Owner. 

Blackstock  k  Co,,  Temple;  ^Bro^aer,  Liverpool.  Jan.  27. 
Gough,  Rich.,  Newbury,  Berks,  Com  Factor  &  Com  P.r- 

ter.      Pinmger,  Newbury ;   Parker,  St;  Paul's  Church- 
yard.   Feb.  8. 
Gaskell,  Tho.,  Bo»tle,  near  Liverpool,  Hotel  Keeper.    Cftst- 

ter,  Staple  Inn  ;  Finlow,  Liverpool.    Feb.  6. 
Gardiner,  tho.,    Hunter  Street,  Kent  Street,  Southwark* 

Ciiirier  k  Leather  Seller.       Green,  Off.  Ass. }   CroacA, 

Billiter  Square.    Feb.  17. 
Gandera,  Wm.»  Earl's  Barton,  Northampton,   Feltmongec 

k  Pan  hment  Makes.      J^es,  Chancery  Lanej   Jeyet, 

Northampton.    Feb.  17. 
Harv^,  James,  Dart  ford,  Kent,  Timber  Merchant.    M^ott, 

OS.  Ass. ;  BiacklotP,  Frith  Street.  Soho  Square.  Jan.  90. 
Harvey,  Andrew,  Penzance,  Cornwall,  Watch  Maker.  Coodc, 

Guilford  Street ;  Richarit$  k  Co.,  Penzance,     Jan.  28. 
Harley,  Phcebe,  New  Stree%  Newington,  Baker.     Lane,  Ar- 

gylle  Street.  Oxford  Street ;   Graham,  Off.  Ass.    Jan.  8Q« 
Havers.  Henry,  Hadleigh.  Suffolk,  Linen  Draper.      iNrt» 

AldermanDury ;    li^itknum,Off,  Ass.     Jan.  80. 
Harben,  Hrnry,  High  Street,  Bloomsbury,  Cheesemonger/ 

Green,  Off.  Ass. :  Gatfy  ft   Co.,  Angel  Court.    Feb.  8. 
Humphrey,.  Wm.,  Taunton,  Somerset,   Chemist  k  DnuK 

gist.      Adtington  k  Co,,  Bediord  Row  {   Lfddon,  w3^ 

Rncton.    Feb.  18. 
Ingo,  Heniv.  Newcaatle-non-Tync.  Ship  lb  Inaurahce  Bt^ 

ker.    Gi6foa,  Newca«tle>n|ioa-TTne  I  Swiia  lb  0».,  Fre- 
derick's Place,  C>ld  Jewrv.    Jm.  27. 
Jones,  Tho.,  Liverpoul,  Broker.     Jonet,  Liverjiool  j  Bhdb^ 

$tock  k  Co.,  1'emple.    Jan.  20. 
James,  Davids  Dartiord,  Kent,  Banker.    Grscn,  Off.  Asa.  | 

A'irAmaa  &  Co.,  Cannon  Street.    Jan.  28. 
Johnston,  Elizabeth,  Dovor  Street,  Piccadilly,  ^  Charlotiv 

Street,  Edinburgh,  ScoUand,  Milliner  k  Dress  Maker. 

Richard$on,    Ironmonger  Lane;      tVtdtkman,  Off,  Asa. 

Jan.  28. 
Jackson,  Wni.,  k  Geo.  tongrtaff,  Wilde's  Rents,  Bermond- 

sey,  Surrey,  Leather  Dreescn.     Qmailgtt  k  Co^  Pros- 

pectPtncCf  BenBokdNjr)  X^Mng^  0€,1m.  Jw4Dr* 
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SOnciiiftoiif  HlddwtcXt  Lit crji  otsbto  XtBCpcrt*   Ontitp 

Off.  Au.i  Joaci,  Gnv's  Inn  Square.  Jan.  9i. 
iMteoQ*  Wm.,  Macctesmld,  Chester,  Silk  Manufkcttuer. 

Lowttt  Co,,  SfnxthamMon  Bulldinct^Chancciy  Lane; 

BroekUkMni  &  Co.,  Marcletfleld.    Jan.  80. 
J^naoD,   Robert,  Bykrr.  NorthombeilaiMl,  Merchant  h 

Ship  Owner.    TUaon  ft  Co.,  Coleman  Street:  Brockett 

k  Co^  Mewcattle-npon-Tyne,  or«  MKbou,  Kichnond, 

Jan.S. 
Key,  Wm.,  London  Wall,  Cheesemonger.     Jaqiut  h  Co,, 

BamardH  Inn ;  Goaam,  Off.  Ass.    Jan.  M. 
Xing,  Hennr  Wheeler,  Bristol,  Attorney  h  ScrlTener.  ^re^ 

vtte,  BHstoltJSIcJbfc  Co.,  Bartlett*!  BoUdings,  Hoi- 

bom.   Jan.  28. 
Kain.  Geo.  Joseph,  Blackheatfa  Plulc  Kvnt,  Goal  Merchant 

A(  Ship  Owner.    Gttsoa,  Off.  Ass.  }    7%otiat,  Fen  Court, 

Penchnrch  Street.    Feb.  8. 
Khif^t,  John,  Lower  Belgtmre  Place,  Flmlioo,  Inmmmiger. 

TUker  &  Co,,  Aldersgate  Street;    GraJkfiisi,    Off.  Ass. 

Feb.  17. 
LiySeld,  Tbo.,  k  Wm.  Layfleld,  Silver  Street,  St.  James's. 

TUlora.      Vtflor  k  Co,,  Oreat  James  Street,   Bedlbrd 

Bow.     Crorli^  Off.  Ass.    Jan.  M. 
Lyons,  Noiriton  John,  South  Lambeth,  Sarrey,    Master 

Mariner.  Ship  Owner,  h  Merchant.    GOsoa,  Off.  Ass. ; 

•footfto.    Jan.  28. 
Leader,  Wm^  WelU  Street,  Oxford  Street,  tfoacfa  Maker. 

Grooia.  Off.  Ass.  I  Boliey*  Bcmer  Street*  Oxford  Street. 

Laoghorne,  Wm..  Ilirogmorton  Street.  Stock  Broker  k 

Commission  Agent.     AowUMoa  &  Co.,  Qneen  Stieet, 

Choipside,  ana  Liverpool  t  Aonwa,  Off.  As«,    Feb.  8. 
Lawes,  John,  WIrk  k  Abson,  Gloucester.  Miller.      An  k 

Co,,  Liacoln*s  Inn  Fields}  BmfUo»k  Co,,  Bristol.  Feb. 6. 
MHler,  Isaac,  LWerpool,  Merchant  lb  Commission  Agent. 

BrooJke  Liverpool  iJomm  k  fVant,  John  Stieet,  Bedford 

Row.     Jan.V0&27. 
mies,  George,  Stroud,  Gloucester,  Chithier.     Oswdcr  k 

Co^  Mansion  Huuse  Place  x  Turqiumd,  Off.  Ass.  Jan.  28. 
ltetln,Wm.,  Doncaster,  York,  Contractor  for  k  Fitter  of 

Oas  Works.    CXiicrcA,  Great  James  Street,  Bedford  Row  | 

Bwrbearf,  Sheffield.    Jan.  27. 
Martin,  Wm.,  Steel  Yard,  Upper  Thames  Street.  Wine 

Merchant.       Grestem  k  Co.,  Castle  Street,  Holbom. 

IFMMiore,  Off.  A»%,    Feb.  8. 
Mttlliner.  Joseph  Manning,  Northampton,  Coach  Mricer. 

Blaekttoekk  Co., Temple ;  Cooke,  {Northampton.    Feb. 

M'Namara.  Wm^  Houndeditch,  Plumber  k  Glaxier.  BUI, 
Rood  Lane  J  GraAoat,  Off.  Ass.    Feb.  18. 

Owen,  Wm»  Manchester,  Glass  k  Lead  Dealer,  ifdlsagioa 
k  Co.,  Bedford  Row;    Law,  Manchester.     Jan.  27. 

Oldham,  Joseph,  Friday  Street,  Cheapslde,  Laccman.  IM- 
€k»r.  Off.  Ass.  i  Parker,  St.  Paul's  Churchyard.    Feb.  8. 

Okin,  Wm.,  Liverpool,  Commission  Share  Broker,  k  Share 
Dealer.  Blaclutock  k  Co,,  Temple  i  Bndmn,  Liver- 
pool.   Feb.  10. 

Ferry,  John,  &  James  Rayment,  Manchester,  Paper  k  Ci- 

Sj  Dealers     Swoia.  Steacai^  k  Co,,  London ;  BanHmg, 
anchester.    Jan.  28. 
IM.  John,  Wortley,  I.eeds,  York,  Woollen  Cloth  Manu- 
facturer.      AfoMaioa  k  Co.,  Temple  j    Fodn,  Leeds. 

Jan.  28. 
Pblpson,  Joseph  Weatkerly,  Selby  Hall,  HorthSeld,  Wor- 
cester, Dealer  In  Metals.    JBoarrfiUoa,  Grvat  Winchester 

Street;  Simcox  k  Co.,  Birmingham.    Jan. 27. 
PllM.  John,  Hayes  Couit,  Greek  Street,  Soho,  Newspaper 

vender.    lfal«oa,6errard Street,  Soho }  LocWsigtoa,  Off. 

Ass.    Feb.  8. 
FhiniM,  Mary  Ann,  Dorset  Square.  St..Marylebone,  School- 
mistress.   JVicJMsoa,  Raymond  Buildings,  Gray's  Inn  > 

JoAaMMb  Off.  Ass.    Feb.8. 
Penny,  Wm.,  Bristol,  Brewer.     Perkbuk  Co,,  Gray**  Tiro 

Square }  MUler,  Frome  Selwood.    Feb.  6. 
Ftottei,  Tho.,  Kidderminster,  Worcester,  Carpet  Manufac 

turer.       Donreijleld,  Lincoln's  Inn  Fields  j  Brimtm, 

Kidderminster.    Feb.  10. 
PkiT.  Edw.,  Off-Alley*  Villicrs  Street,  Strand,    Furniture 

Broker.    Bigmm,  King  Street*  Holbom  )   Joktuon,  Off. 

Ass.    Feb.  18. 
Reeve,  John  Thomas,  Whltaehapel  High  Street,  Yictualler. 

Belcher,  Off.  Am.  ;  Keane,  Gray's  Inn  Square.   Jan.  28. 
RigbvcL  John  Thomas,  Tarlton,  Lancaster,  Coal  Merchant. 

JiUiagum  k  Co,,  Bedford  Row }   Jolmsoa)  St.  Helen's, 
^   Lancaster.    Feb.  18. 
Rlt<^le,  Alex.,  Carey  Street,  Licensed  Y ictnaller.     Bokktr, 

Off.  Ass. )  TUsoa  k  Co.,  Coleman  Street.     Feb.  17. 
flkariand,  Tho.  Ward,  Lime  Street,  London,  Tea  Broker. 
.      CiMses  k  Co,,  Temple  i  Grakam,  Off.  Ass.    Jan.  28. 
Scholey.  Marmaduke,  KIngston-apon-Hull,  Draper.    John- 

•«•*  Co.,  Tenptei  Messrs.  frood,  Manchester.  Jan. 28. 
4V   ut,  James  Fred.  Dixon,  River  Street,  Peutonville,  Coal 

Merchant.    Bdwarde,  Off.  Asa. }  WUliams,  Old  London 

Street,  Maik  Lane.    Jan.  80. 
•mltfa,  Tho.,  Stroud,   Gloucester,  China  k  Earthenware 

Dealer.     WkUek  Ck>.,  Bedford  Row  j  Colman,  Stroud. 

Feb.S. 
Smith,  Anthony  Harris,  Newcastle-upon-Tyne,  and  North 

SWelds,  Giwcer  *  TM  Dealer.  Bdwor^e.  Off.  Ass. ;  ^aio. 

•V  k  Co,,  Throgmorton  Stfeet.    Fab.  10. 
SlkU^  Mob,,  Hjgh.SiMat.  Poptai«  MWlesex,  Br«wer. 


GraM,OS:AM.«  OntkmkCo^  CMt|c  $tf«e^W)Bra. 

Feb.  10. 
Satcher,  Wm.»  Orent  8aflh>n  HUV  Yictnnllar.    ^ey,  Seeth. 

ing  Lane  I  LaekkigUm,  Off.  Ass.    Feb.  17. 
Stephens,  Aanlel  Wells,  Bmswortk,  Haat^  Wine  Mer- 
chant.    Skaniridge,  Great  Russell  Street,  Bloomsbnry  t 

frkiAMf>e,Off.Aai.    Feb.  17. 
Tombs*  John,  k  Tho.  Tombs,  Emerson  Street,  Park  Street, 

Southwark,  Builders.   JTafdUsoa,  Crown  Court,  thread. 

needle  Street,  {  Caaaea,  JML  Ass.    Jan.  27. 
TagrfcMT,  Sam.  Johiw  Fleet  Street.  Tobacconist  k  Snuff  Ma- 

nufacturer.      Atklm*,  St.  Mildred's   Court,    Pnnltjy; 

Joiasta,  Off.  Ass.    Jan.  27. 
Tnck»   George,   Cleveland  Street.  FiUroy  Square^  Grocer. 

tvkiteloek,  Aldermanbury ;  ^tUkmm,  Off.  Aas.   Feb.  S. 
Wigan,  Arthur  Ladbroke.  BMchlon,  Soneoo  k  Anotke- 

cary.     BorrodaiU  k  Co,,  KingH  Arms  Yard,  Colemaa 

Street  t  Loelciaftoa,  Off.  Ass.    Jan.  28. 
Walker,  Henry  GUder,  White  Lion  Street,  Spital  Square, 

Coach  Maker.    Groom,  Off,  Ass. ;  Kiftrnf,  Qty  Tennce, 

City  Road.   Jan.2S.  ^      ^  , 

Wakefield,  John,   Hallow,  Worcester,    Machine  Maker, 

Grocer.    Shopkeeper,    Carpento*.    k  Tbnber   Dealer. 

WkUe  k  Ob.,  Badfard ROW)   MaUnmrtk  k  Co^  Wor- 

cester.    Jan.  28. 
WlRiamaoa,  lien.  Wni>>  Balshaa»  Gambiidfe.  HarseJDeaU 

er  &  Dealer  in  Cattle.   JMoM,  NkholasLane,  I 
Off.  Ass.    Jan.  80. 


E  Mannfactnrer. 


Street;  Tyoaewl,  Off.  Ass.    Jan. 80. 
Walker,  Tho^  Fort  Stieet,  Spitalflelds,  Silk  Mi 

Jhbott,  Off.  Am.  I    AMlioa,  King  Strcet, 

Jan.  80. 
Wood,   John.    Castle  Street,  Bolbora,   Flannel   Dealer. 

Grooav    Off.  JLski     BUU^,  King  SKecl,  Cheapaide. 

\^llington,  Stephen,  jun.,  Shirehamptoa,  WesthonHnon- 
Trym,  Gloucester,  hinholder.  WkHe  k  Co,,  Bedford 
Rows  HmtU^,  BiiatoU    Feb.  «, 

W01i«,  John,  Liverpool,  Merchant.  Jomeek  Co.,  John 
Street,  Bedford  Row;  Foster*  Coy  Liveepool.    Mb.<l. 


un.,  Wortley.  Leeds,  ^ork,WooUeA  Cloth 

Manufacturer.    AfaiUasoa  Sk.  Co.,  Temple }  Fodea,l^ecds. 


Walker,  J  ames,  j  u 


Feb.S. 


West,  Henry,  AsTacton,  Norfolk,  t3enenl  ahuphai.w.i* 
^ood,  Falcon  Street,  Aldersgate  Street;  CFortley,  Nor- 
wich.   Feb.  6. 

Williams,  Richard.  Abeiystwith,  Oardiga»»  Innkeeper. 
Clarke  k  Co.,  Linooln's  Inn  Field;;  BaUTBrtstol 
Feb.«. 

Wilson,  WIlRam.  Leeds,  Yt>rk,  Linen  k  Woollen  Draper. 
Wigleewortk  k  Co,,  Giay's  Inn  Square  ;  SaiUhg,  Leeds. 
Feb.  10. 

Weston,  George,  Nottingham.  Joiner  k  Builder.  Capee, 
Raymond  Buildings,  GTay*sItni;  fPhdSverfA,  Movttor 
ham.    Feb.  10. 

Wetherell,  Peter,  Shouldham,  Norfolk,  Grocer  k  Dmper. 
Goodvia,  Kins^  Lynn ;  savfer.  Staple  Inn.     Fab.  It. 

Watson,  James,  Tynemouth,  Northumberiand,  fthMcr  k 
Ship  Owner,  larree.  Pinners'  Hall  Coufc,  Bread  Sireeg 
London;  &also  at  Tynemouth.    Feb.  13. 

WtS^  Henry,  Old  Broad  Street,  Merchant.  JBrtaaaa  k 
Co.,  Cannon  Street ;  TW^aoad,  Off.  Ass.     Feb.  17. 


DISSOLUTIONS  OF  PROFESSIONAL  PA«TNBRSIiIPS« 

J!hMn  Jam,  20,  to  Fed.  17, 1885,  *oA  iaelajiae, 
9itk  Data  when  gaxslisrf. 

7k«  aoaies  priMied  te  Italiee  are  the  Fmrtnere  who  reeeiM  ad 
pay  ^bte. 

Sewell*  Thomas,  William  Heam,  Henrv  SesreH,  1^  Robert 
Burleigh  Sewell,  Newpoit,  Isle  of  Wight,  Attorneys  k 
Solicitors.     Jan.  20. 

Mackmurdo,  Edward*  &  Robert  Ylgne,  New  Broad  Street, 
Attorneys,  Solidtora.  and  Conveyancers.    Jan.  27. 

Brace,  Thomas,  George  Brace,  lb  Thomas  Brace^  jam.,  Sur- 
rey Street,  Strand,  Attorneys  and  Solicitors.  Jan.  27. 

Jordan,  Richard,  Henry  Wkrtnaby,  k  Christopher  Edward 
Dampier,  Ware,  Hertford,  Solicitors  k  Attorneys ;  so 
far  only  as  regards  Richard  Jordan.    Jan.  27. 

Coates,  John,  jun.,  k  Quintin  Rhodes,  Rlpon,  York,  Atlor* 
neys  ana  Solicitors.     Jan.  80. 

James,  John,  k  Ckarles  CoUuu.  Swansea,  Glamorgan,  At- 
torneys k  Solicitors.    Feb.  10. 

RicbaHson,  James,  Mugk  SUeU,  k  Edward  Uail,  Poultry, 
Attorneys,  Solicitors,  Conveyancers,  Money  Scrivcnets, 
k  Pariiamentary  Agents.    Feb.  10. 

Hortun,  Edward,  k  Edward  John  Horton,  Fvmival^  Inn, 
Auomeys  k  Solicitors.    Feb.  18.  _  . 

Parrey.  John  Schank.  k  Edward  Bailey,  Leamington  Pji^ 
ors,  Warwick,  Attorneys  at  Law  k  Solicitors.    Feb.  13. 

Price*  John  Uutton,  ft  Gcurgc  Samuel  Wegg  Home,  Lin-* 
coln^s  Inn  Fields,  Attorneys  k  Solicitors.    Feb.  17. 

Ivcaon,  Ihomas,  k  Martin  Kidd,  Holmflrth,  York,  Attor- 
neys at  Law,  Solicitors,  k  Conve>ahcers.     Feb.  17. 

Ling,  Henrt,  William  Bcnnet,  k  Frederick  Oarrieam, 
Bloornvbuiy  Square,  k  Bury  St-  Edmunds,  Sulfoll^  At- 
torneys at  Law,  Solicitors.  4(  Conveyancers;  asiaraa 
regards  WiTliam  Bannet.   Feb.  17. 
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HORAT. 


ON  THE  RIGHT  OF  A  JUDGE  TO 
RETURN  TO  THE  BAR. 

Thb  right  of  a  Judge  to  return  to  the  Bar 
has  recently  been  tibe  subject  of  some  dis- 
CQSsion  in  the  profession.  There  is  an  ob- 
vious distinction  as  to  this,  when  a  Judge 
holds  bis  office  at  the  pleasure  of  the  Crown, 
as  in  the  case  of  the  Lord  Chancellors  of 
England  and  Ireland,  and  where  he  holds 
it  during  good  behaviour,  as  in  the  instance 
of  the  Judges  of  the  Superior  Courts  of 
Law.  At  the  period  of  our  history  when  a 
Judge  held  his  office  during  pleasure,  there 
are  frequent  instances  of  a  Judge  returning 
to  the  bar  on  being  dismissed  from  his  of- 
fice ;  the  most  celebrated  instance  of  which 
ifi  perhaps  that  of  Sir  Robert  Heath,  in 
the  tenth  year  of  King  Charles  the  First, 
who  being  discharged  from  his  office  of 
Chief  Justice  of  the  Common  Pleas,  return- 
ed and  practised  at  the  bar.  * 

It  seems  pretty  clear,  therefore,  that  there 
is  nothing  in  the  judicial  office  of  a  Lord 
Chancellor  of  England  or  Ireland,  to  pre- 
Tent  his  return  to  the  bar  on  his  resigning 
the  Seals.  If,  however,  such  a  Lord  Chan- 
cellor should  also  be  a  peer  of  the  realm, 
then  it  would  seem  that  he  cannot  return  to 
the  bar;  as  it  is  against  the  established  eti- 
quette of  the  profession,  that  a  peer  shall  be 
a  member  of  the  bar :  which  rule  probably 
had  its  origin  in  the  incompatibility  of  dis- 
charging &e  duties  of  an  advocate,  with 
the  fulfilling  the  judicial  duties  of  the  House 
of  Lords. 

This  rule  being  established,  another  ques- 
tion arises,  as  to  tiie  power  which  a  peer 
has  to  waive  or  resign  his  dignity :  and  on 
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this  point  we  shdll  lay  the  authorities  be- 
fore our  readers,  which  are  to  be  found 
collected  in  the  work  of  Mr.  Cruise  on  Dig- 
nities. 

And  first,  as  to  the  right  of  a  peer  to 
waive  his  dignity.— If  (says  Lord  Coke**) 
the  King  calleth  any  knight  or  esquire  to 
be  a  lord  of  Parliament,  he  cannot  refuse 
to  serve  the  King  in  illo  eommuni  coruilio, 
for  the  good  of  his  country.  However,  in 
the  case  of  the  Dukedom  of  Dover  <',  this 
question  was  argiled  at  length  before  tlie 
House  of  Lords,  and  the  Lords  differed  in 
opinion.  Lord  Cowper  being  of  opinion  that 
the  King  could  not  create  a  subject  a  peer 
of  the  realm  against  his  will,  because  then 
it  might  be  in  the  power  of  the  King  to 
ruin  any  subject  whose  estate  and  circum- 
stances might  not  be  sufficient  for  the  ho- 
nour. Lord  Trevor,  contra,  said  that  the 
King  had  a  right  to  the  service  of  his  sub- 
jects in  any  station  he  thought  proper. 
Lord  Cowper  also  held  that  a  minor  might 
waive  when  of  age,  a  peerage  granted  to 
him  during  his  infancy,  especially  in  the 
case  of  a  Scotch  peerage.  But  Loird  Trevor 
said  that  in  Lord  Abergavenny's  case,**  it 
was  admitted  that  the  King  might  fine  a 
person  whom  his  Majesty  thought  fit  to 
summon  by  writ  to  the  House  of  Peers,  and 
so  toties  quoties  when  there  was  a  refusal ; 
and  consequently  might  compel  the  subject 
to  accept  of  the  honor.  It  appears  that  by 
the  Scotch  law  a  person  cannot  refuse  or 
waive  a  patent  of  peerage  granted  to  him 
during  his  infancy.  Mr.  Cruise®,  there- 
fore, is  right  in  treating  it  as  doubtful  whe- 


b  4  Inst.  44. 
«  1  P.  Wms. 
d  12  Co.  70. 
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ther  a  person  can  refuse  or  waive  a  dignity 
conferred  on  him  by  the  Crown;  but  it 
would  seem  clear,  that  having  once  accept- 
ed it,  he  canndt  waive  or  refuse  it. 

Next,  as  to  the  right  of  a  peer  to  surren- 
der his  dignity.  —  A  dignity  or  title  of 
honor  might  formerly  be  surrendered  to  the 
crown,  of  which  there  are  several  instances. 
Thus  in  4  Henry  3,  Andrew  Gif^d,  Baron 
of  Pomfret  in  fee,  surrendered  that  dignity 
to  ihe  King.  So  in  23  Hen.  3,  Simon 
Mountford,  being  Earl  of  Lieicester,  and 
desirous  to  take  tibat  honor  from  his  eldest 
son,  who  had  another  title,  and  to  give  it 
to  his  second  son,  he  surrendered  it  to  the 
King«  who  re-granted  it  accordingly. 

In  the  rolls  of  Parliament,  3  Hen.  6, 
there  is  a  surrender  of  the  earldom  of  Nor- 
folk, by  Roger  Bigod,  to  the  crown,  of 
which  the  words  are,—  ''  Sciatis  non  red- 

.  didiise  remUieee  et  ommno  guietum  chmasee 
pro  nobis  et  hsaredihus  nostria  magnxfico 
principi  et  domine  nostro  kurissimo  Domino 
Edwardo  Dei  gratia  regi  Anglic  illustri 
guieptid  juris  honoris  et  dominii  hujusmodi 
nomine  comitis  in  comite  Norff*  et  mariscal- 
ciam  Anglia;  habendum  et  tenendum  eidem 
domino  Regi  et  haredibus  suis^  cum  ommbus 
et  singulis  ad  ea  qualitercunque  spectantibus 
fuocunque  nomine  censeatur,  quieta  de  nobis 
et  heeredibus  nostris  imperpetumn.  Ita 
quod  nos  vel  haredes  nostri  seu  aliguis  no-. 
mine  nostra  nihil  juris  vel  clamei  in  eidem 
out  suis  pertinentibus  quibuscunque  de  cetero 
vendicare  poterimus  vel  habere.  In  cujus 
rei  testimonium,  Ssc'* 

Sir  Charles  Brandon  being  affianced  to 
Elizabeth  Viscountess  Lisle,  who  was  an 
infant  of  tender  years,  obtained  lettera  pa- 
tent in  5  Hen.  B,  creating  him  Viscount 
Lisle,  to  him  and  his  heirs  by  the  said  Eli- 

'  zabeth.  "  But  having  shortly  after  happen- 
ed on  a  fuUer  morsel,  he  yielded  up  the  let- 
ters patent  to  be  cancelled."* 

In  1^39,  Roger  Stafford  claimed  the 
Barony  of  StafFoid  as  the  grandson  and  heir 
male  of  Henry  Lord  Stafford,  eldest  son 
of  Edward  Duke  of  Buckingham.  King 
Chailes  the  First  intended  to  create  Sir  W 
Howard,  son  to  Thomas  Earl  of  Arundel, 
who  had  married  the  sister  of  Henry  Staf- 
ford, the  last  heir  male  of  the  elder  branch 

-  of  that  fiunily.  Baron  Stafford;  it  was  ad- 
vised that  there  might  be  a  fine  levied  by 
the  said  Roger  of  tUs  barony  to  the  King, 
which  was  done  accordingly.^ 


*  Charles  Brandon  married  the  Queen  Dow- 
ager of  France,  sister  to  King  Henry  8. 
^  It  was  formerly  a  common  practice  for  per- 


Xhis  doctrine  has  however  been  altered ; 
for  it  was  resplved  by  th.e  House  ofLords,*  in 
the  ease  of  the  Barony  of  Grey  of  Rathin,— 
"  That  no  peer  of  this  realm  can  drown  or 
extinguish  his  honor ;  but  that  it  descends 
to  his  descendants;  either  by  surrender, 
grant,  fine,  nor  any  other  conveyance  to 
the  King."  And  some  years  after,  the  va- 
lidity of  a  surrender  of  a  dignity  by  fine  to 
the  King  being  questioned,  it  was  resolved 
by  the  House  of  Lords,  upon  great  ddibe* 
ration,  and  after  hearing  liie  attorney  ge- 
neral, that  such  surrender  was  void. 

John  Vniers  was  created  Baron  Villen 
of  Stoke,  and  Viscount  Purbeck  in  1619, 
by  letters  patent  to  him  and  the  heirs  mak 
of  his  body. 

In  1660,  Robert  Villers  his  son,  on 
whom  these  dignities  had  descended,  and 
who  was  accused  of  treasonable  practices 
during  the  rebellion,  petitioned  King  Charles 
the  Second  to  accept  of  his  dignity ;  and 
his  Majesty's  council  being  of  opinion  that 
he  might  legally  surrender  his  dignities  to 
the  crown,  a  fine  was  accordingly  levied 
by  Lord  Purbeck  of  all  his  dignities  to  the 
King. 

In  1675,  Robert  Villeis,  the  son  of 
the  above  named  Robert,  petitioned  his 
Majesty  for  the  dignities  of  Viscount  Pur- 
beck and  Baron  Villers  ;  which  being  re- 
ferred to  the  attorney  general  (Sir  WiUiam 
Jones),  he  reported,  that  forasmuch  as  it 
was  a  considerable  question  never  resolved, 
that  he  knew  of,  whether  a  peer  could  by 
fine,  bar  or  extinguish  an  entailed  honor, 
he  recommended  that  the  petition  should  be 
referred  to  the  House  of  Peers.  A  refer- 
ence was  accordingly  made  by  his  Majesty 
to  the  House  of  Peers,  where  it  was  argued 
on  the  behalf  of  the  petitioner,  that  this  was 
a  personal  dignity,  annexed  to  the  blood ; 
and  so  inseparable  and  immovable  that  it 
could  not  be  either  transferred  to  any  other 
person,  or  surrendered  to  the  crown.  It 
could  move  neither  forward  nor  backward, 
but  only  downward  to  posterity ;  and  no- 
thing but  deficiency  or  corruption  of  blood 
could  hinder  the  descent.  Sir  ^^^IHam 
Jones  endeavoured  to  support  t^  svraukr. 
upon  the  authority  of  several  ancient  pre- 
cedents ;  and  among  others,  those  that  have 
been  already  stated.  The  House  of  Lords 
came  to  the  following  resolution :  "  Foras- 
much as  upon  debate  of  the  petitiimer^s 

sons  who  had  peerages,  created  by  letters  oa- 
tent,  to  return  them  to  the  crown,  in  oracr 
that  they  mirht  be  cancelled, 
c  Lords»  Joum.  V.  XI.  93. 
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CBfle,  \rlK>  oiaimB  the  title  of  \^8coont  Pur 
heck,  a  question  in  law  did  arise,  whether 
a  fine  levied  to  the  King,  by  a  peer  of  the 
realm^of  his  title  of  honor,  can  bar  and  ex- 
tingnish  that  title.  The  Lords  spiritual  and 
temporal  in  Parliament  assemUed,  upon 
very  long  debate,  and  having  heard  his 
Majesty's  attorney  general,  are  unanimous- 
ly of  opinion,  and  do  resolve  that  no  fine 
now  levied,  or  at  any  time  hereafter  to  be 
levied  to  ^e  King,  can  bar  such  title  of 
honor,  or  the  right  of  any  person  claiming 
under  him  that  levied  or  shall  levy  such 
fine.''* 

It  would  seem  dear,  therefore,  that  a 
Lord  Chancellor  of  England  or  Ireland  can- 
not return  to  the  bar,  if  he  be  a  peer  of  the 
realm. 


REVIEW. 


LeM  Tn^^oris,  A  Treatise  on  the  Law  of 
Limiiatum  and  Prescription.  By  David 
Gibbons,  Esq  ,  of  the  Middle  Temple, 
Special  Pleader.  Saunders  and  Benning. 
1835. 

Uhtil  the  projected  reforms  and  alterations 
shall  be  completed,  and  the  Law  brought 
into  a  somewhat  settled  state»  it  is  abso- 
lutely necessary  that  the  new  items  of  legu- 
lation  should  be  constantly  "posted'*  to  the 
proper  head  of  account  in  our  great  and 
complicated  system  of  jurisprudence.  We 
hope  that  in  our  vocation  we  have  assisted 
in  some  degree  in  this  useful  labour,  and  we 
willingly  encourage  all  our  coadjutors  in  the 
laudable  undertaking  of  assistiDg  the  mem- 
bera  of  the  profession,  amidst  the  ever- 
dianging  state  of  the  kw,  in  the  discharge 
of  tiieir  difiicult  duties. 

Mr.  Gibbons's  work  appears  to  be  a  use- 
ful and  well  arranged  summary  of  the  law 
of  Limitation  and  Prescription.  The  first 
part  treats  of  the  operation  and  extent  of 
the  Statutes  of  Limitation ; — the  time  from 
whence  the  limitation  is  reckoned; —the  dis- 
abilities which  delay  the  operation  of  the 
statutes ;— of  the  mode  of  saving  the  sta- 
tutes;—of  taking  advantage  of  the  sta- 
tutes;— of  acknowledgments  which  revive 
the  debt ; — and  of  the  general  effect  of  the 
statutes  of  limitation.  The  second  part 
treats  of  the  nature  of  Prescription,  and 
^hat  property  may  be  thereby  acquired ; — 
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of  the  duration  of  Prescription;— and  how 
Prescriptions  are  claimed. 

It  will  afford  a  £ur  specimen  of  the  util- 
ity of  Mr.  Oibbons's  labours,  and  of  the 
mode  in  which  he  has  executed  his  design, 
if  we  extract  part  of  the  conclusion  of  his 
Book,  or  ''  Summary  of  Rules.''  It  is  as 
follows : 

"Having  Che  says)  now  stated  and  commented 
on  all  the  statutes  and  principal  cases  relatin|( 
to  the  law  of  Limitation  and  Prescription,  it 
may  be  as  well,  in  conclusion,  to  give  a  sum- 
mary of  the  rules  inducible  from  the  con- 
sideration of  tbe  whole  subject.  By  this  me* 
thod  the  analogies 'and  differences  of  the 
parts  will  appear  more  prominent,  and  the 
systematic  connection  of  the  whole  be  more 
Clearly  perceived. 

"1.  By  acquiescence  for  a  certain  time  in 
an  adverse  possession,  or  by  neglecting  to  de- 
mand redress  for  an  injury,  the  party  is  pre- 
cluded from  disputing  the  possession  or  re- 
covering redress ;  it  being  concluded,  that  if 
he  ever  had  a  right  to  the  thinff,  he  has  aban- 
doned it,  that  the  injury  if  suffered,  has  been 
forgiven. 

**  From  this  general  axiom  may  be  deduced 
all  the  law  both^f  limitation  and  prescription. 
The  distinction  between  them  is  this ;  where 
limitation  applies,  the  party  demands  the 
entire  thing  against  the  possessor,  who  is 
presumed  to  have  the  right ;  where  prescrip- 
tion, the  party  demands  a  qualified  right  to  the 
thing  against  the  oppressor,  who  is  presumed 
to  have  the  absolute  right  to  the  entirety.  la 
the  one  case,  therefore,  the  acauiescence  is 
that  of  the  demandant,  and  will  necessarily 
appear  upon  the  evidences  of  his  right.  In  the 
other,  it  is  that  of  the  tenant,  and  must  be 
proved  by  the  demandant. 

"  2.  The  possession  of  the  tenant  in  the  case 
of  absolute  or  limited  rights,  and  of  the  de- 
mandant in  the  case  of  qualified  or  prescrip- 
tive rights,  is  deemed  adverse  until  the  contrary 
be  shown.  And  to  show  this,  it  must  be  prov- 
ed,  that  the  tenant  in  the  one  case,  or  the 
demandant  in  the  other,  had  during  the  time 
of  limitation  or  prescription  a  limited  interest 
in  the  thing;  so  that  his  possession  could 
not  be  defeated  bv  his  opponent. 

'*  In  the  case  of  land,  &c.,  a  written  acknow- 
ledgment by  the  tenant,  that  the  demandant 
has  the  property  therein,  proves  the  possession 
not  to  be  adverse  at  the  time  of  the  acknow- 
ledgment, provided  that  then  the  demandant 
actually  has  the  right  thereto.  If  time  has 
operated  on  his  right  to  extinguish  it,  such 
acknowledgment,  passing  no  interest,  will  be 
of  no  avail. 

3.!  Acquiescence  by  neglecting  to  demand 
a  debt  or  bther  personal  rifrhx,  only  raises 
a  presumption  of  satisfaction  in  favour  of  the 
defendant.  Therefore,  if  he  do  not  innst  on 
that  presumption  by  pleading  the  statute,  the 
plaintiff  may  recover  his  right  by  action.  And 
so,  a  written  acknowledgment,  from  which  a 
promise  may  be  inferred,  will  give  a  oew  cauit 
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of  action,  although  the  deht  has  been  over  doe 
more  than  the  limited  time. 

'<  A  m^re  acknowledgment  of  the  existence 
of  the  debt,  from  which  no  promise  can  be  in- 
ferred, rebuts  the  presamption  of  satis- 
faction ;  yet  the  debt  cannot  be  recovered  by 
action^  because  the  Statute  of  Limitations  per- 
emptorily bars  the  action,  where  the  debt  has 
not  been  demanded  for  the  specified  time. 

"  4.  Where  the  party,  entitled  either  to  de- 
mand a  right  or  to  dispute  an  encroachment, 
is  an  infant,  insane,  under  coverture,  or  absent 
beyond  seas,  his  neglect  to  enforce  his  rights 
cannot  be  deemed  an  acquiescence  in  his  ad- 
versary*s  right.  And  so,  if  a  party  against 
whom  there  is  a  personal  demand,  be  absent 
beyond  seas,  neglect  to  demand  the  right  will 
not  prejudice  the  claimant. 

"  In  some  cases  where  the  demandant  is 
ia  prison,  he  is  considered  under  such  an  in- 
capacity to  assert  his  right,  as  explains  bis 
delay.    In  others,  not. 

**  In  cases  of  prescriptive  rights,  where  the 
tenant  of  the  land  is  absent  beyond  seas,  his 
neglect  to  dispute  the  claim  is  an  acquiescence 
confirmatory  of  the  demandant's  title. 

'*  The  reason  is  obvious ;  for  where  a  per- 
son, having  a  right  to  demand  the  possession 
of  a  thing  or  the  preformanceofa  personal  duty, 
is  beyond  seas,  his  delay  in  asserting  his  right 
will  not  prejudice  him,  because  he  has  no 
perfect  opportunity  so  to  do.  But  where  a 
person  is  m  the  possession  and  enjoyment  of 
the  profits  of  land,  &c.,  although  absent  be- 
yond seas,  he  cannot  be  presumed  ignorant  of 
the  existence  of  a  claim  derogatory  to  such 
possession  and  enjoyment,  or  incapable  of  re- 
sisting it. 

**  5.  Where  a  party  has  once  a  perfect  op- 
portunity of  asserting  his  right,  ana  faOs  to  ao 
80,  his  acquiescence  will  be  presumed,  not- 
withstanding he  become  disabled  before  the 
full  time  has  expired. 

"  If  a  person  having  aright  to  real  property 
continue  under  a  disability  until  his  death,  the 
disability  of  his  descendant  will  not  Excuse  his 
delay.  This  is  not  altogether  consistent  with 
principle. 

*'  But  in  cases  of  prescriptive  rights,  the 
tenant  of  the  land  must  have  oeen  during  the 
full  period  of  acquiescence,  perfectly  aware  of 
his  rights,  and  competent  to  resist  the  claim. 

"  D.  A  possession  adverse  to  an  individual 
is  considered  adverse  to  all  those  claiming  in 
succession  from  him,  and  whose  interests  he 
might  have  disposed  of.  Thus,  a  possession 
adverse  to  a  tenant  in  tail  bars  those  in  re- 
mainder and  reversion  ;  but  a  possession  ad- 
verse to  a  tenant  for  life  does  not  prejudice 
him  in  remainder. 

"  7.  In  rights  to  real  property,  whether  of 
common  right  or  not,  after  a  certain  time, 
\vhich  may  be  termed  the  conclusive  period, 
the  possession  is  presumed  to  have  been  ad- 
verse, notwithstanding  the  party  entitled  to 
claim  or  resist  may  have  been  disabled.  And 
in  claims  for  property  not  of  commoi\,  right, 
although  the  party  capable  of  resisting  it  be 
tenant  for  life. 


*'  To  this  rule  there  are  two  exce|iCi6iD.  (I.) 
Wliere  a  right  of  way  or  watercourse  is  ckumed 
over  land  which  is  held  by  tenant  for  life,  or 
years  exceeding  three,  the  user  of  the  way  is 
not  reckoned  adverse  to  reversioner,  if  he  re« 
sist  it  within  three  years  after  the  determi- 
nation of  the  particular  estate. 

''  (2.)  Whete  land  is^sedsed  Irf  the  pienfon 
entitled  to  the  tithes,  the  time  of  aisck  poaaefr- 
sion  is  not  reckoned  in  prescriptions  againat 
the  tithe  owner. 

"  8.  In  personal  demands,  where  the  party 
entitled  takes  legal  measures  to  assert  his  right 
before  time  has  raised  the  presumption  of  sa- 
tisfaction, and  those  measures  fail  of  effect,  he 
has  a  reasonable  time  (t.  e,  one  year)  after  sadi 
failure  to  assert  his  right  afresh,  notmtfaataiid- 
ing  the  time  has  expired. 

"  This  rule  does  not  apply  to  real  demands, 
because  thefe  the  object  is  to  exonerate  or 
charge  land  in  favor  of  the  possessor,  who  pro- ' 
bably  holds  bona  fide:  the  presumption  of  aban- 
donment, therefore,  is  more  absolttte  and  less 
rebuttable  by  circumstances,  than  the  pre- 
sumption of  the  satisfaction  of  a  personal  de- 
mand, by  which  a  wrong-doer  is  dischargedfrom 
responsibility.'* 

We  rarely  enter  into  a  critics!  ezanuna- 
tion  of  the  stile  and  peculiaritea  cxf  com- 
position of  legal  authors.  Indeed  profes- 
sional works  are  usually  written  in  a  con- 
cise and  simple  manner,  and  very  rarely  at- 
tempt any  embellishment.  In  practical 
works  especially,  all  efforts  of  an  ornamental 
kind  must  evidently  be  quite  out  of  place. 
The  present  author,  however,  is  not  content 
with  the  usual  stile  of  legal  authorship,  but 
is  evidently  ambitious  of  the  character  of  a 
lively  writer,  seeking  to  interest  the  student 
with  the  graces  of  literary  composition.  Af- 
ter adverting  in  his  preface  to  the  existing 
works  on  the  Law  of  Limitation,  and  the 
necessity  of  a  new  one,  in  consequence  of 
the  recent  enactments  and  decisions,  the 
author  says, 

"  Law  books  are  not  exempt  from  the  de- 
stroying influence  of  time,  ana  to  them  is  i^ 
plicable  the  sentiment  of  die  Latin  poet : 

'  Non  semper  idem  floribus  est  honos 
Vernis:  neque  uno  Luna  rubens  nitet 
Vultu.' 

And  should  this  offspring  of  the  author's  law- 
ful labours  live  so  long  as  the  cUld  of  a  tenant 
by  the  curtesy,  every  volume  of  Reports  will 
contract  the  span  of  its  being,  and  a  new  act 
of  parliament  plunge  it  headlong  into  obli- 
vion." 

Afterwards  he  says, 

"  It  may  be  necessary  to  say  a  word  in  ex- 
cuse of  the  motto  prefixed  to  the  title-page, 
which  although  unusual,  the  author  trusts  is 
legitimate.  He  sees  not  why  lawyers  should 
ransack  foreign  writers  for  sentiments  to  sanc- 
tion their  performances,  nor  why  they  should 
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ftot  be  aa  proud  of  an  acquaintance  with  the 
classic  bardi  whom  the  equal  laws  of  England 
have  inspired  to  sing,  as  with  those  of  Greece 
aad  Rome.  The  quotation  is  from  a  neglect- 
ed, though  not  inelegant  English  poet.  It 
presented  itself  to  the  author  in  the  course  of 
ids  miscellaneous  reading ;  and  he  selected  it 
as  not  inapplicable  to  the  present  subject ;  for 
the  eflect  of  time  is  the  same  on  a  cause  of 
action  as  on  a  suit  of  dothea^-it  renders  them 
both  unsustainable;  and  as  the  one  may  be 
revived  by  an  acknowledgment,  so  the  other 
may  be  mended  by  a  patch/' 

The  motto  for  which  this  apoJogy  is 
made  is  the  following  { 

"  MyGalli-gaskins,  that  have  long  withstood 
The  winter's  fury,  and  encroaching  frosts. 
By  Time  subdued^  (what  will  not  i  ime  sub- 
due!)" 

J.  Phillips'  Splendid  Shilling. 

It  may  be  supposed,  however,  that  in  the 
preface  of  a  book  the  writer  may  be  per- 
mitted some  indulgence  of  his  natural  taste, 
before  be  enters  on  the  drudgery  of  expound- 
ing the  abstruseness  of  the  Law.  It  hap- 
pens, however,  that  Mr.  (Hbbons  carries  his 
taste  for  elegance  beyond  the  threshold  of 
the  inquiry.  He  thus  imposingly  com- 
mences :  "  To  discuss  the  effect  of  time  in 
our  law,  is  the  object  of  the  present  trea- 
tise, lime,  whose  gradual  and  impercep- 
tible operation  produces  such  mighty  changes 
in  objects  of  nature,  has  a  corresponding 
effect  upon  legal  rights  and  liabilities." 
Again  he  says,  "  it  might  seem  more  natu- 
nd  to  have  treated  of  Prescription,  the  crea- 
tive faculty  of  time,  before  Limitation,  the 
deetructive  faculty  of  time.'* 

Now,  with  the  best  wishes  for  the  au- 
thor's future  benefit,  we  recommend  him  to 
abandon  this  lofty  stile  of  writing,  and  aim 
only  at  the  clear  and  forcible.  In  this  we 
think  he  will  be  more  successful  and  more 
useful ;  and  with  this  advice  we  recommend 
his  book  to  the  notice  of  the  profession. 


PROPOSED  ALTERATION  IN  THE 
LAW  OF  COPYHOLDS. 


Wb  have  received  tlie  sketch  of  a  Bill  to 
promote  the  extinction  of  certain  manorial 
tenures  and  customs  in  England,  by  Mr. 
Reginald  Bray,whose  object  will  be  best  col- 
lected from  his  introductory  remarks : 

"  Having  (he  says)  had  considerable  practice 
as  a  Steward  of  Manor  Courts,  and  frequently 
considered  the  subject  of  enfranchisement,  I 
venture  to  submit  to  the  profession  a  sketch  of 
such  an  Act  as,  in  my  opinion,  would  in  a  short 


time  acconmlish  the  chief  object,  namely,  the 
abolition  of^  arbitrary  fines  and  heriots-,  with 
as  little  iniury  as  possible  to  private  rights. 
"  It  will  probably  be  objected  that  a  more 
8weq>ing  measure  is  required  ;  or  iu  oljier 
words,  tnat  this  would  be  too  gentle  and  dis- 
criminating. I  can  only  reply,  that  if  a  gene- 
ral and  compulsory  measure  is  found  neces- 
sary, it  will  be  attended  with  much  less  diffi- 
culty and  injustice,  if  preceded  by  the  opera- 
tion of  such  an  act  as  I  propose ;  and  that  it 
would  be  better,  after  having  submitted  for 
so  many  centuries  to  manorial  tenures,  to  wait 
a  few  years  longer  for  their  gradual  extinction, 
than,  for  the  sake  of  an  immediate  abolition, 
to  sacrifice  the  rights  of  individuals. 

•*  With  respect  to  Courts  Leet,  the  expense 
of  holding  them  is  frequently  a  burden  on  the 
lord :  it  must  therefore  be  provided  by  another 
Act,  that  no  lord  of  a  leet  shall  be  compelled, 
by  mandamus  or  otherwise,  to  hold  a  court 
against  his  will;  .but  if  lie  omits  to  do  so  at 
the  accustomed  period,  he  must  forfeit  his 
franchise,  and  the  ofticers  must  be  appointed 
as  in  a  parish  where  no  leet  is  now  held." 

The  following  is  the  substance  of  the 
proposed  BiU,  with  Mr.  Bray's  remarks  on 
the  several  principal  parts  thereof. 

It  being  expedient  to  promote  the  extinc- 
tion of  such  manorial  tenures  and  customs 
as  retard  the  improvement  of  land,  or  di- 
minish the  value  thereof  to  the  holders, 
without  commensurate  advantage  to  others : 

And  there  being  land  in  various  parts  of 
England  which  is  of  copyhold  tenure,  or 
holden  by  custom  of  a  manor,  and  by  rea- 
son of  such  tenure  or  custom  is  subject  to 
the  payment  of  arbitrary  fines  or  heriots, 
and  other  concomitant  burdens: 

It  is  proposed  to  be  enacted  as  follows  : — 

The  lord  and  the  holders  of  half  the  land 
subject  to  arbitrary  fines,  or  heriots,  may 
effect  an  extinction ;  or  the  holders  of  three- 
fourths  of  the  land,  without  the  lord. 

[The  owners  of  land  are  interested  in  its  en- 
franchisment  according  to  its  capability  of  im- 
provment,  and  not  according  to  its  value* 

The  object  is  to  get  rid  of  arbitrary  fines 
and  uncertain  payments,  such  as  fines  on  ad- 
mittance, sale  of  timber,  &c. ;  and  heriots  of 
the  best  beast,  &c.  The  concomitant  burdens 
are  of  no  consequence,  but  may  as  well  be  dis- 
charged at  the  same  time.  It  is  not  proposed 
that  this  act  should  apply  to  manors  in  whidi 
all  the  fines  and  other  payments  are  certain,  as 
in  the  north  of  England.  In  such  manors  the 
value  of  the  lord's  rights  would  be  much  more 
easily  calculated,  and  there  would  be  no  occa- 
sion for  local  commissioners.] 

Husbands,  guardians,  &c.  to  represent 
persons  under  incapacity. 

Declaration  to  be  signed  and  filed  by  the 
parties  desirous  to  enfranchise.    Two  Com- 
missioners to  be  named,  and  an  umpire. 
2B  3 
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Subject  to  die  approyal  of  the  Chief  Jiutioe 
of  the  Court  of  Common  Pleas. 

[It  is  necessary  to  guard  against  an  improper 
appointment,  hut  the  existence  of  such  a  guard 
will  generally  prevent  the  necessity  of  resort- 
ing to  it.] 

Chief  Justice  to  appoint  in  de&ult  of  the 
parties. 

Appointment  of  new  Commissionen. 

Appointment  of  a  new  Umpire. 

No  person  interested  to  act  as  a  Com- 
missioner or  Umpire. 

Commissioners  to  take  an  accurate  ac- 
count of  lands  subject  to  arbitrary  fines  or 
heriots. 

[The  Commissioner,  as  the  agent  of  the  te- 
nants of  the  manor,  would  have  a  right  by  law 
to  inspect  the  Court-rolls.  and  to  be  informed 
respecting  the  customs  of  the  manor.] 

Commissioners  may  enter  lands. 
^  [The  Commissioners  would  not  be  autho- 
rized to  enter  houses  without  consent ;  but  the 
owners  arc  interested  in  giving  such  consent^ 
and  will  be  the  sufferers  Sf  they  withhold  it.] 

Commissioners  to  make  a  schedule  of 
lands  subject  to  arbitrary  fines  or  heriots ; 
and  of  the  prices  of  enfranchisement. 

A  copy  of  the  schedule  to  be  exhibited. 
Notice  to  each  holder  of  land. 

[It  would  be  a  great  hardship  on  tenants 
for  life  and  others,  particularly  cottagerf,  who 
bad  recently  paid  fines,  if  the  annuafpayment 
were  to  commence  immediately.  The  lord 
cannot  complain  of  the  postponement*  because 
the  Commissioners  will  make  him  an  adequate 
allowance.] 

Commissioners  to  make  their  award  six 
months  after  exhibition  of  the  schedule. 

Fines  or  heriots  in  the  mean  time  to  be 
taken  into  account  by  the  Commissioners. 

Award  to  be  filed  and  notice  thereof 
given  by  proclamation. 

Persons  dissatisfied  may  bring  an  action 
to  try  their  rights.  Action  must  be  com- 
menced in  three  months  after  the  filing  of 
the  award.  Plaintiff  to  pay  200/.  to  abide 
the  result. 

The  whole  to  be  returned^  if  the  plaintiff 
obtains  a  verdict. 

Action  not  to  abate  by  death. 

Commissioners  may  correct  errors  with 
consent 

Commissioners  to  take  into  account  the 
circumstances  of  each  tenement. 

pt  would  be  the  greatest  injustice  to  in- 
dividuals, if,  in  fixing  the  compensation,  regard 
were  not  paid  in  every  case  to  its  particular  cir- 
cumstances;  and  for  this  reason,  if  for  no  other: 
-^it  is  more  advisable  to  have  local  commis- 
sioners for  each  manor  than  a  metropolitan  or 
prorincial  board.  For  instance,  the  redemp- 
tion money  for  a  heriot  must  depend  on  the 


circnfflstanoes  6f  €b»  hoMer  of  tfie  hmi 
charged.  Anacreofkndin  thehigfaestslateaf 
cultivation,  belonging  to  a  |KM>r  man  who  keeps 
no  cattle,  is  not  likely  to  yield  a  heriot,  ana  a 
small  sum  will  compensate  the  lord  for  its 
discharge,  while  an  acre  of  worse>land,  which 
from  its  situation  in  a  park  or  near  a  mansion, 
has  become  the  property  of  a  rich  man,  may  be 
expected  to  produce  frequent  heriots,  and 
ought  not  to  be  enfranchised  withoat  an  ade- 
quate allowance  to  the  lord. 

The  Commissioners  will  have  to  eondder* 
in  everv  case,  what  the  lord's  right  is  worth, 
on  a  fair  calculation  of  the  chances  both  for 
and  against  him.] 

Annual  compensation  may  be  recoTered 
by  distress  or  action. 

If  the  principal  sum  awarded  be  not  paid 
when  due,  to  carry  interest  at  five  per  cent. 

Principal  money  due  to  tenant  for  life  of 
a  manor,  if  not  under  200/.,  to  be  paid  into 
the  Bank  of  England. 

If  under  200/.,  to  be  paid  to  the  lord. 

Commissioners  to  awfurd  equivalent  to  te- 
nant for  life  of  a  manor,  for  pos^KMiement 
of  annual  compensation. 

Costs  of  the  proceeding  to  be  paid  by  the 
holders  of  land. 

Costs  to  be  a  landlord's  tax. 

Statement  of  costs  to  be  submitted  to  and 
signed  by  three  magistrates,  before  any 
proceedings  for  recovery. 

Action  or  suit  for  any  thing  done  under 
this  act  to  be  commenced  within  one  year. 

Validity  of  the  award  shall  not  be  ques- 
tioned for  informality,  unless  the  pevty 
complaining  has  been  injured  by  8a<^  in- 
formality. 

Extinction  of  tenures  not  to  de£eat  an^ 
will  or  settlement. 

Court-rolls  to  be  preserved. 

Not  to  affect  rights  over  the  waste. 

When  any  copyhold  land  is  enfiranchisei 
the  land,  if  any,  subject  to  fines  certain,  to 
be  included. 

[This  enactment  is  desirable,  because  after 
an  enfranchisement  of  the  lands  in  any  ma- 
nor subject  to  arbitrary  fines,  the  remidnder 
would  not  remunerate  the  lord  for  the  ex- 
pense of  holding  the  courts.  It  is  not  intend- 
ed  to  spply  to  manors  where  all  lands  are  ex- 
empt from  arbitrary  fines  or  heriots.] 
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APPORTION MBNT  OF  UNT,  &C. 

Sir, 
Your  correspondent  S.  W.  S.  only 
half  inclined  to  believe,  that  if  words  of  appor- 
tionment be  inserted  in  a  deed,  they  would 
have  the  effect  of  making  the  rent,  &c«  payable 
de  die  in  dlem^  As  I  consider  this  a  very  male- 
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lU  position  to  be  establidied,  before  consider- 
inir  the  effect  of  the  present  act,  I  shall  bej^  to 
cali  the  atteatioQ  of  S.  W.  S.  to  the  following 
remarka: 

"The  rule  of  Common  Law,  that  on  the 
death  of  a  lessor,  tenant  for  life,  in  the  inter- 
val between  two  periods,  at  each  of  which  a 
portion  of  rent  becomes  due  from  the  lessee, 
no  rent  can  be  recovered  for  the  occupation 
since  the  first  of  those  periods, — rests  on  two 
propositions;  lat,  that  an  entire  contract  can- 
not be  apportioned;   2d,  that  under  a  lease 
with  ft  periodical  reserFStion  of  rent,  the  con- 
tract for  the  pajrment  of  each  portion  is  distinct 
and  entire.     In  its  ftimiliar  practical  applica- 
tions, the  principle  that  an  entire  contract  can- 
not be  apportioned,  seems  founded  on  reason- 
ing of  this  nature :   That  the  subject  of  the 
contract  being  a  complex  event  constituted  by 
the  performance  of  various  acts,  the  imperfect 
completion  of  the  event  by  the  performance 
of  some  onhr  of  those  acts,  (as  service  during 
a  portion  of  the  specified  period,  navigation  to 
an  extent  less  than  the  voyage  undertaken), 
cannot  by  virtue  of  that  contract  of  which  it  is 
not  the  subject,  afford  a  title  to  the  whole  or 
to  any  p«rt  of  the  stipulated  benefit.    What- 
ever be  the  origin  or  the  policy  of  the  principle. 
It  has  unquestionably  been  established  as  a 
general  rule,  from  the  earliest  period  of  our 
judicial  history."     The  above  is  Mr.  Swan- 
•ton's  commencement  to  his  very  able  note  in 
the  first  volume  of  his  Reports,  p.  337;  and  his 
position  is  fiilly  l>orne  out  in  the  cases  there 
quoted,  in  number  about  thirty.     Tlie  very 
cases  which  are  a  qualification  to  this  rule,  aa- 
mitit:  viz.  such  contracts  which  on  the  face 
of  them  show  the  intention  of  the  parties  to  be, 
that  they  did  not  consider  the  contract  entire, 
but  i^portionable ;  and  the  cases  chiefly  given 
are  cases  upon  insurance,  where  it  was  suffici- 
ently clear  that  the  voyage  was  so  far  divided 
out  mto  {K>rtions  as  not  to  form  an  entire  con- 
tract. It  is  plain  therefore,  that  if  a  party  con- 
tracted with  another  for  the  payment  of  a  sum 
tt  periodical  times,  that  the  piayment  at  any 
other  time  was  not  within  the  contract,  with- 
out such  other  time  was  apparent  on  the  face 
of  the  contract;  and  that  it  is  rather  the  neglect 
of  the  losing  party  omitting  to  make  such 
necessary  provision.    This  may  be  illustrated 
by  the  case  otjenner  v.  Marfan,  1  P.  W.  392, 
u  which  a  father  being  tenant  for  life  with  re- 
mainder to  his  son  in  tail,  a  judgment  creditor 
of  the  father  extended  the  land,  and  leased  it 
to  the  defendant  rendering  rent  payable  quar- 
terly—the father  having  died  in  the  middle  of 
■quarter.— .^^orrf  Chttncellor,  this  is  an  accident 
^ch  the  judgment  creditor  might  have  guard- 
ed a^inst,  by  reserving  the  rent  weekly ;  so 
that  It  is  his  fault,  and  becomes  a  dft  in  law  to 
the  tenant.    If  then  it  be,  from  the  very  eon- 
tract  of  the  parties,  that  apportionment  shall 
Jjot  take  place,  it  is  surely  not  too  much  to  say, 
that  independent  of  such  contract,  or  in  case 
;t  appears  on  the  face  of  the  contract  to  be  the 
Jttleuiion  of  the  parties,  apportionment  shall 
^e  place  in  such  matters  as  are  apportionable. 
For  example,  I  possess  1000  bricks ;  these  are 


divisible  into  as  many  portions  as  there  are 
bricks  I  a  narty  contracts  to  pay  me  a  certain 
sum  for  them  on  delivery  of  the  whole ;  this 
contract  destroys  my  power  of  suing  for  a  part, 
(»ecause  such  was  not  intended,  but  excluded 
from,  rather  than  included  in  the  contract.  In. 
dependent  however,  of  such  contract,  or  if  on 
the  face  of  it  there  appears  an  intention  to  ac- 
cept less  than  the  whole,  I  may  recover  for 
such  portion  supplied.  Such  doctrine  is  equal- 
ly applicable  to  contracts  between  parties  under 
leases,  where  rent  is  reserved  generally  and  no 
mention  made  of  half  yearly  or  quarterly  pay- 
ments, (and  these  bemg  matters  of  arrange- 
ment, there  is  nothing  to  prevent  a  party  mak- 
ing it  weekly,  daily,  or  even  hourlv,  to  prevent 
loss),  nothing  is  due  until  the  ena  of  the  year. 
So  great  however,  would  be  the  annovance  of 
reserving  rent  in  such  manner  as  weekly,  daily, 
&c.,  that  it  is  generally  reserved  hadf  yearly  or 
ouarterly;  and  where  the  lessor's  interest  is  a 
determinable  one,  a  proportionate  rent  is  re- 
served for  so  many  days  as  intervene  between 
the  last  quarter  day  and  the  day  of  the  expira- 
tion of  the  interest;  this,  therefore,  being 
equally  a  portion  of  the  contract,  would  b« 
payable  in  the  same  way  as  that  portion  which 
was  payable  only  on  particular  days.  The  pay- 
ment of  annuities  and  all  other  payments  aris^ 
ing  by  way  of  contract,  and  payable  at  fixed 
times,  must  of  coiurse  be  subjected  to  the  like 
doctrine. 

I  should  not  have  considered  it  requisite  to 
have  ^one  so-  far  with  this  matter,  (which  I 
conceived  too  clear  to  require  more  than  a 
statement),  if  S.  W.  S.  had  not  said  I  assumed 
the  poaftioo,  (see  p.  312),  that  introducing 
words  of  apportionment  into  a  deed  had  the 
effect  of  making  a  payment  payable  de  die  in 
diem. 

Having  thus  given  some  reason  for  my  posi- 
tion without  altoffether  assuming  it,  I  shall  now 
proceed  to  consider  S.  W.  S.'s  present  letter, 
in  which  he  says  he  supposes  I  will  admit,  that 
if  a  person  entitled  to  a  determinable  annuity 
may  recover  a  proportionate  part,  without  the 
aid  of  the  remedy-giring  clause  of  the  act,  so 
may  a  parson  entitled  to  a  continuing  annuity. 
(Here  1  majr  perhaps  be  allowed  to  digress  for 
one  minute,  in  order  to  ask,  why  at  the  eleventh 
hour  I  am  called  upon  to  talk  about  continuing 
payments,  when  at  p.  166,  he  accuses  me  S 
avoiding  the  question  by  talking  of  continue 
ing  payments,  while  he  was  only  talking  of 
determinable  ones  ?)  Admitting  what  he  asks, 
weakens  no  position  of  mine,  and  I  therefore 
willingly  do  so  : — ^He  then  adds,  '*  In  this  res- 
pect both  parties  stand  in  precisely  the  same 
situation.  xfXyi  then  should  we  construe  the 
act  as  expressly  giving  remedies  to  the  one, 
and  not  to  the  other  ?  Why  should  one  be  in- 
cluded, and  the  other  excluded  ?"  Jn  answer 
to  these  queries,  I  would  in  return  ask,  in  what 
portion  of  the  correspondence  have  I  claimed 
a  benefit,  either  for  a  party  with  a  determinable 
or  a  continuing  interest  ?  (Here  let  him  again 
consider,  tiiat  he  confined  me  to  speak  upon 
the  former.)  If  a  remedy  be  given  for  the  cure 
of  a  grievance,  then  may  it  be  called  a  benefit : 
2B4 
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bill  I  have  yet  to  learn  which  is  the  remedy- 
ffiving  clause  in  the  act.  On  reference  to  my 
former  communications,  I  think  it  will  be  seen 
that  I  treated  the  second  part  of  the  2d  clause, 
(which  I  presume  is  the  remedy-giving  clause,) 
as  a  restnunt  upon  the  general  right,  (that  u,  to 
continuing  as  wdl  as  determinable  interests), 
given  to  an  apportionment  by  the  first  portion 
of  the  2d  clause.  As  I  am  now  to  speak  upon 
continuing  as  well  as  determinable  interests,  I 
Miay  as  well,  in  the  first  instance,  point  out  how 
lisr  words  of  apportionment  affected  parties 
taking  interests  in  continuing  payments.  In- 
tention of  the  parties,  as  much  in  these  as  in 
determinable  interests,  was  the  rule ;  and  there- 
fore, if  that  intention  was  not  sufficiently  ex- 
pressed, the  party  taking  the  property  took  it 
mth  such  incidents  as  were  inherent  in  its 
nature.  As  for  instance,  if  a  testator  gave  a 
certain  sum  of  stock  to  trustees,  to  pay  the 
dividends  to  A.  for  life,  and  on  bis  decease  to 
B,  for  life ;  here,  if  A,  died  before  the  dividend 
day,  he  loses  his  benefit  in  the  next  pavment ; 
but  had  the  testator  said,  that  A,  should  have 
a  portion  of  dividends  accruing  between  the 
dividend  day  and  A,*%  death,  no  one  will  deny, 
that  this  is  a  trust  which  equity  would  carry 
into  effect  in  A.'%  favor.  Another  instance  in 
<which  equity  gives  its  ud,  is,  when  a  testator 
divides  a  renewable  lease  among  parties,  by 
way  of  life  interest  and  remainder,  and  suffin- 
ent  intention  is  shewn  that  he  intends  to  keep 
it  on  foot  for  the  benefit  of  all;  equity  will  in- 
terfere if  no  fund  is  provided  for  renewals, 
and  make  each  contribute  his  quota,  otherwise 
the  party  first  taking  will  take  it  without  any 
other  qualification  than  the  lease  puts  upon 
him.  1  put  these  as  instances  applying  equally 
to  all  other  continuing  payments  mentioned  in 
the  act.  My  position,  therefore,  now  amounts 
to  this ;  that  under  the  first  part  of  the  2d  sec- 
tion, all  payments,  whether  determinable  or 
.continuing,  become  apportionable,  and  that 
thereby  the  entirety  of  the  contract  being  de- 
stroyed, the  parties  at  once  take  that  which 
they  could  have  taken  by  stipulation  in  their 
•contract,  and  by  remedy  arising  independent 
of  the  second  part  of  the  2d  clause^ther  at 
Jaw  or  canity  according  to  circumstances ;  and 
that  sucn  second  portion  of  the  clause  is  a 
qualification  of  the  remedy  previously  arising, 
and  not  a  remedy-giving  clause.  The  second 
portion  merely  states  that  the  parties  shall  have 
the  same  remedies  as  they  vmuld  have  hud  for 
recovering  the  entire  rents,  &c.,  if  they  had  be- 
come payable.  Will  anyone  tell  me  tlwt  this  is 
giving  a  remedy?  The  very  words  themselves 

Coint  out  that  there  is  a  remedy  in  existence, 
ut  that  it  is  requisite  to  restrain  the  exercise 
of  such  remedy  until  such  time  as  the  fall  pay- 
ment, of  which  the  apportioned  part  shall  form 
a  part,  shall  become  payable;  with  a  still  fur- 
ther restriction  in  favor  of  a  lessee  not  being 
annoyed  in  having  to  make  a  payment  to  two 
different  persons,  of  different  portions  of  his 
rent.  That  this  creates  any  new  remedy  I  must 
beg  leave  to  deny;  on  the  contrary,  it  merely 
restrains  a  previous  right ;  and  in  the  case  of  a 
lessee  paying  a  continuing  rent,  it  changes  (1 


had  nearly  said  gives)  the  remedy  (which  the 
party  womd  have  against  the  lessee),  from  be- 
ing against  the  lessee  to  be  against  the  party 
receiving  from  the  lessee.  S.  W.  S.  asks,  "be- 
sides, if  it  was  intended  to  confer  on  some  only 
of  the  parties  included  in  the  first  of  the  2d 
section,  the  remedies  they  may  have  for  the  re- 
covery of  their  annuities,  why  is  the  clause  in- 
troduced by  the  words,  '  and  every  such  per- 
son ?'"  Now  I  conceive,  that  if  the  legislature 
had  intended  the  clause  to  apply  to  aU  the 
previous  named  persons,  it  would  certainly  have 
used  the  terms  "  and  all  such  persons,'*  as  be- 
ing more  expressive  of  a  body  of  people,  than 
the  making  "  person,"  in  the  singular,  repre- 
sent  a  body;  without,  therefore,  S.  W.  S. 
means  to  contend,  that  the  £rst  portion  of  the 
clause  does  not  give  a  right  to  an  apportion- 
ment both  in  determinable  and  continuing  pay- 
ments, £(c.,  and  as  incident  to  such  nght^  a 
remedy  either  in  law  or  equity  according  to  cir- 
cumstances ;  I  must  beg  leave  to  say,  that  I 
conceive,  that  as  the  legiblature  has  made  use 
of  words  which  single  out  particular  indivi- 
duals, which  they  certainly  do,  viz.  "every  such 
person,"  "where  the  entire  portion,"  and  such 
words  being  found  in  a  clause  which  is  a  re- 
stnuning  clause,  must  be  taken  strictly,  and 
therefore  cannot  be  made  to  apply  to  such  per- 
sons who  only  have  an  interest  in  determinable 
payments,  &c.  Suppose  a  clause  of  the  like 
eflrect  in  the  Slavery  Bill  as  thus :— All  slaves 
shall  be  free  from  the  passing  of  this  act,  and 
thai  every  jmch  perwn,  when  a  native  of  Bar- 
badoes,  shall  wait  a  year  later  for  his  freedom. 
On  the  passing  therefore,  of  the  act»  all  who  did 
not  come  within  the  restrictive  clause,  would 
there  and  then  be  free.  To  hold  the  contrary, 
would  be  to  put  every  one  under  the  restraint, 
which  is  clearly  confined  to  some  only  of  such 

Sersons,  viz.  such  as  are  born  within  Barba- 
oes.  In  the  present  case,  reddendo  singula 
iingftiii,  every  such  person  as  takes  a  portion 
of  a  continuing  interest,  shall  be  postponed  in 
following  up  his  rem(^y  till  the  time  the  full 
payment  was  due ;  but  every  person  who  has  only 
a  determinable  interest  is  not  within  such  re- 
striction, and  therefore  not  restrained  by  the  act. 
There  are  several  minor  points  that  I  do  not 
conceive  it  necessarv  for  me  to  notice,  save  to 

Frevent  it  being  saia  I  pass  them  by.  I  am  told 
have  forgotten  that  simple  annuities  are  not 
the  only  payments  provided  for  under  the  act ; 
on  reference  to  my  former  remarks,  it  will  be 
found  I  added  an  &c.  after  the  words  payments, 
annuities,  rents,  &c.,  thereby  shewing  that  I 
used  each  phrase  promiscuously,  including 
other  payments,  or  rather  all  payments  coming 
under  the  act.  8.  W.  S.  seems  to  have  fallen 
into  his  error  from  supposing  that  the  act  gives 
a  remedy  as  well  as  a  right ;  while  in  fact  it 
{^ves  only  the  latter,  and  restrains  the  remedy 
in  certain  cases. 

With  respect  to  the  point  on  the  Exchange 
of  Land  in  Common  Fields,  I  must  admit,  that 
the  word  **  for,"  as  noticed  by  S.  W.  S.,  puU 
my  argument  hurs  de  amhat.  '  M. 


New  Bilk  in  Pairhamekt.r-PrQcikaC  Points  of  General  Merest. 
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NEW  BILLS  IN  PARLIAMENT. 


IXSCUTIOW  OP  CRIMINALS  IN  THE  COUNTT  OF 
CHESTER. 

This  is  intituled,  "A  Bill  to  explain  an  Act  of 
the  first  year  of  His  present  Majesty,  for  the 
more  effectual  Administration  of  Justice  in 
England  and  Wales,  so  far  as  regards  the 
Execution  of  Criminals  in  the  County  of  Ches- 
ter." 

The  preamble  reciteB,  that  by  the  11  G.  4, 
and  1  W.  4,  c.  70,  intituled  *' An  Act  for  the 
more  effectual  Administration  of  Justice  in 
England  and  Wales, "  the  jurisdiction  of  His 
Majesty's  Court  of  Session  of  the  county  pala- 
tine  of  Chester  was  abolished ;  and  it  was  en- 
acted, that  the  asaizcs  should,  for  the  trial  and 
disposal  of  all  matters  criminal  and  civil  in  the 
county  of  Chester,  be  held  under  commissions 
of  assize,  and  other  writs  and  commissions  as 
usual  for  the  counties  in  England,  and  that  all 
laws  then  in  force  relating  to  the  execution  of 
such  commissions  when  issued  for  England, 
should  extend  and  be  applied  to  the  execution  of 
the  commissions  issued  for  the  county  ofChester. 

It  also  recites,  that  since  the  passing  of  that 
act,  doubts  have  been  entertained  whether  the 
seateace  of  death  pronounced  upon  crimi- 
nals for  offences  committed  witkua  the  county 
of  Chester  ought  by  law  to  be  executed  by  the 
sheriff  of  the  county  of  Chester,  by  the  sheriffs 
of  the  county  of  the  city  of  Chester,  or  by  the 
constable  of  the  castle  of  Chester.  That  the 
constable  of  the  castle  of  Chester  has  the  cus* 
ttfdy  of  all  persons  committed  and  convicted 
for  offences  committed  within  the  county  of 
Chester;  and  it  being  expedient  to  remove 
such  doubts,  and  to  impose  upon  the  person 
having  the  custody  of  the  criminals  for  offences 
committed  within  the  county  of  Chester,  the 
duty  of  executing  and  carrying  into  effect 
the  judgment  pronounced  upon  such  crimi- 
nals respectively,  it  is  proposed  to  be  enacted 
as  follows: 

That  from  and  after  the  passing  of  this  act, 
the  constable  of  the  castle  of  Chester  for  the 
time  being,  shall  execute  the  sentence  and 
judgment  of  death  upon  criminals  condemned 
to  die  fof  offences  committed  within  the  county 
of  Chester,  in  the  same  manner  and  form  as 
the  sentence  and  judgment  of  death  pronounced 
upon  criminals  condemned  to  die  in  other 
counties  of  England  and  Wales  are  now  execut- 
ed by  the  sheriffs  of  such  counties  respectively. 

[Since  this  bill  was  printed  an  amendment 
has  been  made] 


PRACriCAL  POINTS 
OF  GENERAL  INTEREST. 

No.  LXXIV. 


PALSE   HUSBAND. 

The  point  decided  by  the  following  case,  we 
believe  to  be  new. 

William  Starr  bequeathed  one  sixth  of  the 
pjroduce  of  his  real  estates  to  trustees,  upon 
trust  to  invest  the  same,  and  pay  the  dividends 
into  the  hands  of  his  daughter,  Geor^ana 
Whatford,  or  of  such  person  as  she  should  ap- 
point, to  her  separate  use  $  and  after  her  de- 
cease, upon  trust  for  the  benefit  of  her  chil- 
dren. The  testator  died  in  1807.  The  cere- 
mony of  marriage  was  afterwards  performed 
between  Georgiana  Whatford  and  a  person 
named  Wright,  who  was  in  fact  married  at  the 
time  to  another  woman.  Georgiana  Whatford 
lived  with  Wright,  in  ignorance  of  the  fact  of 
his  prior  marriage,  and  received  the  dividends 
of  the  trust  fund  until  the  year  1S16,  when  she 
and  her  supposed  husband  contracted  to  sell 
her  interest  in  the  legacy  to  John  Sturge,  for 
the  sum  of  333/.  14«.,  which  sum  was  paid  to 
her  and  Wright  $  and  a  deed  of  assignment  to 
Sturge,  dated  the  22d  of  June  1816,  was  exe- 
cuted by  them  jointly.  The  bill  was  filed  by 
Sturge  against  the  representative  of  the  sur- 
viving trustee  of  the  trust  fund,  and  Georgiana 
Whatford,  for  the  purpose  of  obtaining  the 
benefit  of  the  assignment. 

On  tiA  part  of  the  defendants,  it  was  con- 
tended by  Mr.  Tresiove,  that  the  transaction 
was  tainted  by  the  fraud  of  one  of  the*  parties 
to  it ;  and  that  the  deed  of  assignment,  liaving 
been  obtained  from  a  person  assuming  a  false 
character,  and  imposing  as  well  upon  Georgi- 
ana  Whatford  as  upon  the  plaintiff,  was  not 
such  an  instrument  as  a  court  of  equity  would 
carry  into  execution.  It  was  like  the  case  of  a 
legacy  given  to  a  person  in  a  character  which 
did  not  belong  to  him,  and  which  he  had 
fraudulently  induced  the  testator  to  believe 
that  he  sustained.  In  such  a  case,  the  Court 
adopted  the  role  of  the  civU  law.  Dig.  Lib.  35, 
tit.  1.  1.  72,  s.  6 :  and  the  legacy  will  fail. — 
Kennell  v.  j4hbott^  4  Ves.  802.  It  was  also  in- 
sisted that  Wri^jrht  ought  to  have  been  made  a 
party  to  the  suit. 

The  Master  of  the  Rolls.^The  false  charac- 
ter under  which  Wright  acted  cannot  affect 
the  validity  of  this  transaction,  llie  property 
was  Georgiana  Whatford's ;  and  the  instrument 
by  which  it  was  assigned  was  her  instrument, 
not  her  supposed  husband's.  She  might  not 
have  executed  such  an  instrument  uad  she 
been  aware  of  the  fraud  practised  upon  her  by 
Wright ;  but  that  fraud  could  not  affect  the 
rights  of  a  bona  fide  purchaser.  '  Wright's 
partippation  in  the  execution  of  the  instru- 
ment must  be  considered  as  nugatory.  It  is 
not  necessary,  therefore,  that  he  should  be  a 
party  to  the  suit. 

Sturge  T.  Starr,  2  M.  &  K.  195. 
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BUFERIOR  COURTS. 


Eorlr  C|)afirtnar'K  Caurt. 

COSTS  — solicitor's  LIBN»  aXNEIlAL  OR  M- 
MITBD. 

HM^  that  a  tolicitar  has  a  lien  on  the  fund 
rtctmered  from  his  client,  in  the  principal 
suit,  for  his  costs  generaltp  in  othfff  suits 
at  law  and  equity  conducted  for  the  same 
client,  and  connected  with  the  main  suit, 
and  that  notice  of  such  lien  to  the  trustee  of 
the  find  htfore  he  parts  with  it,  makes 
him  liable. 
This  was  an  appeal  motion  from  an  order  of 
the  Vice  Cbanccllor,  by  which  hb  honor  re- 
fused to  allow  the  solicitor  his  costs  f^^enerally, 
out  of  the  funds  in  the  cause.    It  appeared, 
that  the  solicitor  had  been  concerned  fur  the 
defendants  in  the  cause,  as  their  attorney  in  an 
action  at  law,  and  also  in  defending  them 
against  another  suit  in  this  Courts  upon  points 
in  both  suit  and  action  which  were  closely  con- 
nected with  the  matter  of  the  present  suit. 
Upon  a  decree  beine  pronounced  in  their  fa- 
vor, the  solicitor  claimed  to  have  a  lien  on  the 
funds  to  which  the  defendants  were  declared 
to  be  entitled,  for  his  costs  generally,  and  he 
gave  notice  of  that  lien  before  the  money  was 
paid  over  to  the  defendants  by  the  trustee  who 
received  it  on  their  account.    The  trustee  not- 
withstanding the  notice,  and  in  defiance  of  it. 
paid  the  money  over  to  the  defendants.    The 
solicitor  then  applied  to  the  Court  for  an  order 
to  have  the  whole  of  his  costs  taxed  by  the 
Master,  and  that  the  amount  found  due  to  him 
might  be  paid  by  the  trustee.    The  application 
was  resisted  on  the  part  of  the  trustee,  who 
contended  that  no  such  lien  could  operate  on 
him  ;  and  even  if  it  did,  that  it  onlv  extended 
to  the  particular  suit,  and  not  to  the  general 
costs  incurred  on  the  part  of  the  solicitor's 
clients.  The  Hce  Chancellor  being  of  opinion, 
that  the  lien  was  thus  limited,  pronounced  an 
order  to  that  effect;  and  against  that  order  the 
solicitor  now  appended. 

Mr.  Kindersleu  argued  in  support  of  the  ap- 
peal, and  Mr.  Lhyd  against  it. 

Among  the  cases  referred  to  on  both  sides, 
and  in  the  judgment  afterwards,  were  Turner 
V.  GiUson,  3  Atk.  720 ;  Read  v.  Dapper,  6  T. 
Rep.  361 ;  where  the  principle  of  a  solicitor's 
lien  is  clearly  laid  down  by  Lord  Kenyon; 
Middleton  v.  Hill,  1  M.  &  Selw.240j  E;e parte 
Price,  2  Ves.  sen.  407  ;  Eof  parte  Stirling,  16 
Ves.  268;  lAfnn  v.  Church,  4  Madd.  391,  and 
Worrall  v.  Johnson,  2  Jacob  &  W.  218;  and 
also  Hullock  on  Costs,  523  to  534.  But  it  was 
admitted,  that  none  of  the  cases  went  to  the 
extent  to  which  the  doctrine  of  lien  was 
sought  to  be  applied  in  the  present  case.  In 
the  cases  of  Lean  v.  Church,  and  fforrall  v. 
Johnson,  in  which  the  question  was  raissd,  no 
direction  was  given  on  it,  but  the  dictum  of  the 
Vice  Chancellor  in  the  former  was  mistaken  for 
a  judgment ;  some  cases  were  also  cited  upon 
the  effect  of  notice  to  the  trustees  of  a  fund. 


Lord  Chancellor  Broughmn^  after  pAng 
through  the  facts  admitted  on  both  sides,  and 
adverting  to  the  cases  of  Bamedep  w,  Powell,*^ 
and  Mitchell  v.  Oldfield,^  sud  be  was  of  opin- 
ion, that  the  solicitor  had  in  this  case  a  general 
lien  for  all  his  costs  incurred  on  the  part  of  the 
defendants,  in  litigating  the  matters  at  issue  in 
connection  with  the  suit  in  this  Court,  and  thai 
a  trustee  having  received  r^ular  notice  of  the 
lien,  was  bound  not  to  part  with  the  money  till 
the  claim  was  satisfied.  His  Lordship  took  a 
view  of  the  cases,  and  of  the  practice  which 
had  prevailed  with  respect  to  tiens,  siitc^  the 
time  of  Lord  Mansfield,  and  took  occasion  to 
observe,  that  although  now  so  thoroughly 
established,  it  was  by  no  means  of  ancient 
practice.  He  directed  the  bill  of  the  solicitor 
to  be  taxed,  and  that  the  trustee  should  then 
pay  so  much  as  mi^ht  be  found  due  on  all  the 
proceedings  in  which  the  solicitor  had  been 
concerned  for  the  defendants  in  the  cause. 

Townsend  v.  Reed  and  others,  at  Westmin- 
ster, M.  T.  1834. 


fBitt  C^xncenar'il  Court. 

XXXCCTORS  DB  SON  TORT. 

Held,  that  persons  who  possessed  themselves 
of  the  personal  estate  of  a  testator  without 
prohate,  and  who  after  suit  commeneed 
against  them  for  an  account,  handed  ike 
proceeds  over  to  another,  who  took  out  ad- 
ministration also  after  suit,  and  wasted  the 
estate,  are  liable  to  make  good  the  same. 

This  was  an  exception  to  the  Master's  De- 
port. The  bill  was  filed  by  the  next  brotbef, 
and  heir  at  law  of  a  testator,  against  his  father 
and  two  other  brothers,  charging  them  as  exe- 
cutors deson  tort,  with  having  tiS^enpoasessioQ 
of  the  testator's  personal  estate,  and  praying 
for  an  account  of  the  same,  and  that  the  pur- 
chase money  of  real  estate  contracted  for  by 
the  testator,  and  to  which  the  plaintiff  was  bc^ 
come  entitled,  might  be  paid  out  of  it.  It  ap- 
peared from  the  admissions  of  the  two  brothers, 
defendants,  that  the  father  had  obtained  letters 
of  administration  with  the  will  annexed  since 
the  bill  was  filed,  and  that  they  had  paid  to 
him  as  the  legal  personal  representative  of  the 
testator,  the  part  of  the  pentonal  estate  that 
came  to  their  hands.  The  father  did  not  ap- 
pear at  all,  and  could  not  be  found.  The 
Master  in  his  report,  disallowed  the  payments 
alleged  to  be  made  to  the  father,  in  aischarge 
of  the  other  defendants. 

The  case  having  been  argued  upoa  exeep- 
tions  to  the  report — 

His  Honour  the  Vice  Chancellor  said,  there 
appeared  to  be  manifest  fraud  and  collusion 
between  the  defendants.  They  admitted  the 
receipt  of  part  of  the  testator's  estate,  and  pre- 
tended to  be  willing  to  account  for  it ;  but  in- 
stead of  retaining  the  money  or  paying  it  over 
into  Court,  they  paid  it  over  to  the  fattier,  the 
other  wrong  doer,    and    that  after  the  suit 

»  Amb.  1037 
«>  4  T.  Rep.  123. 
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•pdttct  tiiem  ifM  comiBeDced,  under  the  prt* 
tence  that  they  were  bound  to  pay  it  to  him  ai 
the  l^nl  personal  representative.  But  an  exe^ 
enter  deton  tort  cannot  dischaive  hiinaelf  from 
the  claims  of  a  creditor,  in  wLidi  character  the 
plainciff  stands  here  a^inst  the  testator's  per- 
sonal estate,  by  a  payment  to  the  le§^al  per* 
flonal  representative  after  suit  commenced. 
The  exception  is  overruled. 

Lag/Uld  T.  Lavfield,  at  Westminster,  Mi- 
chaelmas Term,  1834. 


Bfng'it  Sencfk  9tsct{cr  C0urt 

AWAKO. — ORDER    OP    NISI     PRIUS. — RULS. — 
AMENDMENT  — INTEREST. 

A  rule  fwr  setting"  aside  an  award  cannot  be 
mmended.     Under  what  circumstances  an 
applicniion  to  set  aside  an  award  map  be 
made  ^fter  the  regular  time. 
A  plaintiff  is  entitled  to  interest  for  monep 
iept  idle  pending  a  negotiation  for  pur-' 
chasing  premises,  when  that  is  renaered 
fruitleu  bp  defendant  not  mahing  a  good 
iitle. 
In  this  case  an  order  of  ninprius  was  made, 
leferrin^  it,  together  with  all  matters  in  dif- 
ference, to  a  gentleman  at  the  bar,  with  direc- 
tions to  him  to  report  specially  the  facts  of  the 
case,  and  to  raise  any  point  of  law  which  the 
parties  might  require.    He  made  bin  award ; 
and  an  application  was  afterwards  made  in  due 
time  to  set  it  aside,  on  the  ground  of  certain 
objections  which  were  apparent  on  the  face 
of  it. 

On  shewing  cause  against  the  rule,  it  was 
objected,  that  it  had  been  drawn  up  without 
hanng  a  copy  of  the  award  attached  to  it,  nor 
any  reference  on  the  face  of  the  award  to  the 
award.  The  Court  therefore  could  not  look  at 
the  award. 

This  was  admitted  as  an  obiection ;  but  an 
application  was  made  to  amend  the  rule. 

Patteson,  J.  said,  he  could  not  allow  an 
amendment  of  the  rule.  If  it  were  drawn  up 
on  reading  the  award,  an  affidavit  must  be 
made  to  shew  that  it  was  in  the  same  state  as  it 
waa  at  the  time  of  drawing  up  the  original 
rule.  The  rule  would  then  appear  to  be  drawn 
up  on  reading  an  affidavit  aated  after  it  had 
been  granted. 
Rule  discharged. 

An  application  was  then  made  to  set  aside 
the  award  on  two  grounds  ;  the  first  was, 
that  too  many  defendants  had  been  joined; 
and,  secondlv,  that  the  arbitrator  under  the 
dause  in  the  submission  had  directed  the 
defendants  to  pay  certain  sums  of  money  by 
way  of  interest  on  money  preserved  unoccu- 
pied by  the  plaintiff.  Thia  was  for  a  breach 
of  covenant  in  not  making  a  ^ood  title  to  cer- 
tain premises  which  the  plaintiff  entered  into  a 
trea^  to  purchase.  The  premises  in  quention 
were  vested  in  certain  trustees,  to  the  use  of 
certain  other  persons.  The  contract  hail 
been  entered  into  with  the  trustees,  and  the 
parties  interested  signed  a  memorandum,  au- 
thoriiing  the  auctioneer  to  proceed  with  the 
sale.  The  action  was,  however,  brought  against 
the  persons  who  signed  the  memorandum,  as 


well  as  the  tmsteet.  WUle  the  negotiations 
were  pending,  the  pluntiff  induced  two  friends 
to  keep  a  sum  dT  money  idle>t  their  bankers, 
for  which  he  was  to  pay  interest  so  long  as  it 
was  kept  idle,  with  the  view  of  completing  the 
purchase,  if  a  good  title  were  made.  The 
title  not  being  made,  the  negotiation  was 
broken  off.  Tne  arbitrator  allowed  interest  for 
the  sums  so  kept  idle. 

Cause  was  shewn  against  [this  rule  in  the 
first  instance;  and  it  was  contended,  first,  that 
the  Court  could  not  now  ffrant  a  rule  to  set 
aside  the  award,  the  whole  of  the  term  next 
after  its  publication  having  been  allowed  lo 
pass;  ana,  secondly,  that  the  arbitrator  waa 
right  in  allowing  interest,  the  money  havinr 
been  kept  idle  expressly  for  the  purpose  of 
this  purchase.  Cur.  adv.  vult. 

Patteson,  J.  (after  taking  time  to  consider) 
thought  the  application  might  be  entertidned, 
as  the  original  rule  bad  been  granted  in  proper 
time,  enlarged  to  the  following  term,  and 
then  discharged  on  a  purely  technical  objec- 
tion. If  that  objection  had  been  allowed  in 
the  first  term,  leave  would  certainly  have  been 
given  to  move  again  in  that  term.  As  to  the 
second  objection,  be  was  of  opinion,  that  the 
plaintiff  was  entitled  to  the  interest  directed  by 
the  arbitrator  to  be  paid,  to  him.  As  to  the 
number  of  defendants,  he  thought  too  many 
had  been  joined ;  and  therefore  the  plaintiff 
must  be  nonsuited. 

H.  T. 


Rule  accordingly. — Shertu  v.  Ohe, 
1836.    K.B.P.  C. 


ert^eqttf  r  of  ipiexiT. 

ATTACHMENT. — ATTORNEY  AND  OUENT. —  ] 
PERSONAL  SERVICE. — WAIVER. 

J^hen  appearing  on  a  rule  nisi /or  an  attach^ 
ment,  tsa  tramer  of  personal  service. 

In  this  case  a  Judge's  order  had  been  oh- 
tained,  which  was  afterwards  made  a  rule  of 
Court,  for  the  purpose  of  compelling  an  attor. 
ney  to  deliver  to  his  client  a  bul  of  costs ;  this 
however,  he  had  disobeyed,  and  a  rule  nisi  for 
an  attachment  was  now  granted. 

On  shewinjr  cause,  an  objection  was  taken 
to  the  affidavit  of  service,  it  not  stating  that 
personal  service  had  been  effected,  which  it 
was  submitted,  it  ought  to  have  done,  there 
being  an  affidavit  denying  personal  service* 

Per  Curiam. — ^The  party  does  away  with  the 
necessity  of  personal  service,  by  appearing  as 
he  does  in  this  case  by  counseL  If  he  had  not  so 
appeared  an  affidavit  ofjpersonal  service  could 
not  be  dispensed  with.  The  present  rule  there- 
fore  must  be  absolute ;  but  tne  attachment  will 
not  issue  until  the  expiration  of  a  month. 

Rule  absolute  accordingly. — Levp  v.  Dut^ 
combe,  H.  T.  1835.    Excheq. 


HC8BAND  AND  WIPE  — ^APPIDAVIT  TO  BOLD 
TO  BAIL. — PAL8B  IMPRISONMENT. — MALICI- 
OUS ARREST. 

^f  a  defendant  is  held  to  bail  for  floods  sold 
and  delivered  to  his  wjfe  prevunts  to  hie 
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marruig'e,  the  affidavit  must  alleg^e  them  te 
have  been  deUvered  at  hie  request. 

In  this  case  a  rule  nhi  had  been  obtained 
for  discharging  the  defendant  out  of  custody, 
on  entering  a  common  appearance,  on  the 

f  round  of  an  irregularity  m  the  affidant  to 
old  to  bail.  It  stated  the  action  to  be  for 
money  expended  for,  and  goods  sold  and  de- 
livered to,  the  defendant's  wife,  before  her  in- 
'termarriage  with  the  defendant ;  but  did  not 
state  the  money  to  have  been  expended  by  the 
plaintiff,  or  at  the  defendant's  request. 

Cause  was  shewn  against  this  rule ;  when 
Parke,  B.,  directed  it  to  be  made  absolute, 
with  costs,  with  liberty  to  the  defendant  to  sue 
for  a  malicious  arrest,  but  not  to  bring  his  ac- 
tion for  false  imprisonment. 

Rule  accordingly. — Gray  v.  Shepherd,  H.  T. 
1835.    Excheq. 

BHBRIFP. — TAOVBR. — 8BIZURS. — ^BXPENSES. 
— CONSEQnKNTIAL  DAMAOB. 

The  sheriff  is  entitled  to  retain  in  his  hands 
the  amount  of  expenses  necessarily  incur- 
red by  him,  in  selling'  goods  for  which  an 
action  of  trover  is  afterwards  brought. 

This  was  an  action  of  trover  brought  by  the 
plsuntiffs,  as  assignees  of  a  bankrupt,  against 
the  defendant,  the  sheriff,  to  recover  the  value 
of  certain  ^oods  improperly  seized  by  him.  A 
verdict  havmg  passed  for  the  defendant,  appli- 
cation was  afterwards  made  to  set  that  verdict 
aside,  and  enter  one  for  the  plaintiffs  for  6/. 
The  only  point  for  the  consideration  of  the 
Court  was,  whether  the  jury,  in  estimating  the 
amount  of  damages,  had  power  to  deduct  the 
costs  of  the  sale. 


Per  €artam,^Yft  are  of  opinion,  thai  the 
jury  were  right  in  deducting  the  amount  of  SDch 
costs  as  must  necessarily  l)e  incurred  in  the 
sale  of  the  goods.  It  also  appears  to  us,  that 
the  point  was  properly  left  to  the  jnry  as  a 
question  of  damages.  We  cannot,  therefore, 
grant  the  rule  now  prayed. 

Rule  refused. — Clttrke  and  another  v.  Nichols 
son,  H.  T.  1835.    Excheq. 


PRIVILEGE  FROM  ARREST. — KING's  CHAPLAIV. 
— SUMMARY  APPLICATION. 

f^hen  a  King's  chaplain  was  arrested^  the 
Court  discharged  him  on  a  summary  appH- 
cation,  as  privileged  from  arrest. 

The  defendant  in  this  case,  who  was  chap- 
lain  to  the  King,  was  arrested  and  gave  a  bau- 
bond.  A  rule  nisi  was  afterwards  obtained, 
requiring  the  plaintiff  to  shew  cause  why  that 
bail-bond  shotud  not  be  delivered  up  to  be  can- 
celled, on  the  ground  of  the  defendant  being 
the  King's  servant,  and  privil^ed  from  wrest. 

Cause  was  shewn  against  this  rule,  when  it 
was  contended,  that  the  defendant. was  not  en. 
titled  to  that  privilege,  he  being  at  the  present 
time  rector  of  a  living  in  Suffi^K,  and  had  only 
done  duty  once  before  the  King,  during  the 
last  two  years  ami  a  half.  The  King's  chaplain 
was  not,  as  chaplain,  privileged  alwi^s. 

Per  Curiam, — ^We  are  of  opinion,  that  the 
King's  chaplain  is  at  all  times  liable  to  be  cal- 
led on  to  do  dutv,  and  conseouently  is  a  privi- 
leged person.  The  present  nue  therefore  must 
be  made  absolute. 

Rule  absolute.— Btfm  v.  Doctor  Dibdin^  H. 
T.  1835.    Excheq. 


AITTORNEYS  TO  BE  ADMirfED. 
Easter  Term,  1835. 


{Concluded  from  p.  366.; 

Clerks'  Names,  To  whom  articled, 

Richards,   James  George,    Sun  Fire  Office,    Alexander  Cosmo  Orme,  King's  Bench  Walk ; 

London.  assigned  to  Charles  Ranken,  Gray's  Inn. 

Rising,    Robert,    the   younger,   15,    Harpur    Wlliam  Forster,  Norwich. 

Street,  Red  Lion  Square. 
Roberts,  Henry  Boydon,  32,  Upper  Seymour    John  Philpot,  3,  Southampton  Street,  Blooms- 

Street,  St.  Pancras.  bury. 

Rodwell, Henry, Walshamle Willows, Suffolk,    ^^ohn  Ambrose,  Mistley,  Essex;  assigned  to 

Messrs.  Golding  &  King,Walsham,  aforesaid. 
Rushworth^  Charles  Harrington,  1,  Grsy's  Inn    Edward  Rushworth,  Kingston-upon-Hull  -,  aa- 


Square. 

Salter,  George,  Ellesmere,  Salop. 
Savage,    Edward    Gregory,    Evesham,  Wor- 
cester. 

Seago,  Willii^m  Rix,  Great  Yarmouth. 
Simpson,  Thomas,  Scarborough,  York. 
Smith,  John  Ashmore,  Bedford  Street,  Bed- 
ford Square. 
Sutcliffe,  William,  Hebdcn  Bridge,  Halifax. 


signed  to  George  Allenby  Rushworth,  1, 

Gray's  Inn  Square. 
Robert  Morrall,  same  place. 
Joseph  Shipton,  Warwick ;  assigned  to  Edward 

Savage,  Evesham,  aforesaid ;  reassigmed  to 

the  said  Joseph  Shipton. 
George  Wells  Holt,  same  place. 
Henry  Eustatia  Wright,  Stockton,  Durham. 
Edward  Kern  Jarvis,  Hinckley,  Leicester. 

John  Sutcliffe,  same  place. 


Atiomtys  te  he  tidmtted. — N9tet  of  the  Week. 


ZM^ 


Clerks*  NnHtet.  To  Vfhom  artlehd. 

Tebbutt,  Thomas  Johnson,  9,  Union  Court,    Thomas  Tebbutt,  same  pla«e;    assigned  to 

Old  Broad  Street.  Hugh  Fraser,  same  place. 

Thomas,  George  Evan,  16,  Fomival's  Inn.  William Whitter, Worthing;  assigned  to  George 

Mounsey  Gray,  Staple  Inn. 
Turner,  Robert  Ridgway,  Manchester.  Richard  Claye,  Manchester. 

Turner,  William  Henry,  17,  Princei's  Square,    Henry  Jager,  King's  Place,  Commercial  Roiid ; 
St.  George.  assigned  to  Samuel  Argill,  71 »  Whitechapel 

Road. 
Vallance,  Henry,  20,  Essex  Street,  Strand.         Thomas  BiAns,  same  place. 
WagstaflT,  John  Reid,  Bradford,  York.  William  Hudson,  same  place. 

WiJker,  Thomas,  Calthorpe  Street,  Gray's  fain    John  Thomas  Miller,  3,  Fumirara  Inn. 

Road. 
VVallington,    Be^amtn,   24,   Hunter   Street,    Robert  Winter,  Bedford  Roiv. 

Brunswick  Square., 
Waterman,  Joha  Marshall,  Maidstone.  WiUiam  Waterman,  Tenterden,  Kent;  assigned 

to  Charles  Hoar,  Maidstone. 
Waters,  Thomas,  the  younger,  Worcester,  co.    Robert  Gillam,  same  place. 

Worcester. 
Watson,  Thomas  Cripps,  9,  Goulden  Terrace,    William  Richardson,  York. 

Islington. 
Watson,  William  Duncan,  6,  Bolton  Place,    Isaac  Wrentmore,  77>  Chancery  Lane. 

Qneen's  Elm,  Chelsea.  .    . 

Whalley,    Francis   Warwick,    78,    Chancery    \^liam   Berry,  Exeter;    assigned   to  John 

Lane.  BetheU,  Lincoln's  Inn. 

Wilde.  Charles  Norris,  21,  College  HUl.  Edward  Archer  Wilde,  21,  College  Hill. 

Williams,  William,  William  Williams,  Carnarvon,  co.  Carnarvon  ^ 

assigned  to  Henry  R.  Williams,  Penrbos, 
near  Carnarvon. 
Willis,  Charles  William,  37,  Howland  Street.      Thomas  Phippard,Wareham,  Dorset  2  assigned 

to  Alfred  Bell,  Lincoln's  Inn  Fields. 
Woollcy,  Charles  Adam,  the  younger,  11,  Ne^    William  Henry  Surinan,  II,  Lincoln's  Inn; 
Square,  Lincoln's  Inn.  assigned  to  WiUiam  Harry  Surmah,  1 1,  Linw 

coin's  Ian. 
Worship,  William,  12,  River  Street,  Myddleton    Harry  Verelst  Worship,  Great  Yarmouth. 

Square. 
Worship,  Francis,  12,  River  Street,  Middlcton    Harry  V.  Worship,  Great  Yarmouth,  Norfolk. 

Square. 
Wright,   William    G.,  II,  Lancaster   Place,    Beauvoir  Brock,  Loughborough,  Leicester. 

Strand. 
Young,  Adolphus  William,  3,  St.  Mildred's    John  Adolphus  Young,  St.  Mildred's  Court. 
Court 

COMMON   PLBAS. 

Clerks  Names,  To  whom  articled. 

Parker,  William  Miller,  the  younger,  Black-    John  Richardson,  same  place. 

ford,  Somerset. 
Pfaillpotts,  Thomas  Griffin,  the  younger,  Mon*    Thomas  Phillpotts,  the  elder,  same  place. 

row  Strict,  Monmouth. 

RB-ADMISSIONS  IN  THE   KTNO'S   BBNCB. 

Meredith,  Edward  Turner,  No.  15,  Magdalen  Terrace,  Bristol. 
Robinson,  John  Jackson,  formerly  of  Barnard's  Inn,  now  of  York. 


NOTES  OF  THE  WEEK. 


BOUdB    OF   LORDS. 

Bilitfor  tecond  reoding. 
Title  of  the  BOi.  Proposer. 

Remdence  of  Clergy.  Lord  Brougham. 
Pluralities  Prevention.  Lord  Brougham. 
Oaths  Abolition.  Duke  of  Richmond. 


HOU8B  01  COMMONS. 

BUU  to  be  brought  in. 
EnfranchiBement  of  Co-  Sir  J.  Campbell. 

pyholds,  &c. 
Amending  the  Law  of 

Tenure. 
Amending  the  Law  of 

Escheat. 
Improving  the  Admhii- 

atration  of  Justice  in 

EcclesiasticalCauseff. 


Sir  J.  Campbell. 
Sir  J.  Campbell. 
Attorney  General. 
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NoUi  qf  iki  W$^.—An9wer$  to  QnerieB. 


Illegal  Securitite.  Mr.  Rolfe. 

Abolishing   the  Juris-  Mr.  C.  Buller* 

diction  of  the  Eccle* 

siastical    Courts    in 

Tithes. 
To  give  Prisoners  full  Mr.  Bwart, 

Defence  by  Counsel 

and  Attorney. 
To  amend  the  Law  of  Mr.  0*Connell. 

of  Idbel. 
To  amend  the  Poor  Law  Mr.  Trevor. 

Act. 
Bankruptcy  Funds.        Mr.  Rolfe. 
Begistntion  of  Births*  Mr.  Wilks. 

&c. 
Highways.  Mr,  Lefeyre. 

Second  Readiag. 
Abolishing  Imprison-     Sir.  J.  Campbell. 

ment  for  Debt,  &c. 
Amending  the  Law  of    Sir  J.  Campbell. 

Wills,  &c. 

Bills  in  Ommittee. 
Chester  Criminals  Eze-  Mr.  Jervis. 
cution. 


STANDING  ORDBES.— PBIVATX  BILLS. 

The  following  are  the  Select  Committee 
appointed  Feb.  25th,  1835,  to  whom  shall 
be  referred  all  Reports  from  Committees  on 
petitions  for  Private  BiUs,  in  which  it  shall 
be  stated,  that  any  of  the  Standing  Orders 
6f  this  House  have  not  been  complied  with; 
and  to  report  their  opinion  thereupon  from 
time  to  time  to  the  House:  Sir  John 
Wxottesley,  Mr.  Littleton,  Mr.  Byng,  Sir 
Matthew  White  Ridley,  Mr.  Spring  Rice, 
Mr.  Bstcourt,  Mr.  Bonham  Carter,  Lord 
Viscount  Clive,  Mr  Pendarves,  Sir  Ed- 
ward Knatchbull,  Lord  Viscount  Ebrington, 
the  Earl  of  Surrey,  Lord  Viscount  Morpeth, 
the  Marquis  of  Chandos,  Sir  Tho.  Freeman- 
tie,  Mr.  Hume,  Lord  Viscount  Sandon,  Mr. 
Tooke,  Mr.  Wilbraham,  Sir  Robert  Price, 
Sir  Charles  Burrell,  Mr.  Evelyn  Denison, 
Mr.  Robert  Palmer,  Mr.  Loch,  Mr.  Ouest, 
Mr.  Wilson  Patten,  Mr.  O'Connell,  Mr. 
Robert  Clive,  Sir  Robert  Inglis,  Lord  Vis- 
count  Lowther,  Mr.  Alderman  Wood,  Sir 
John  Hay,  Mr.  Alexander  Pringle,  and  Sir 
James  Graham. 

The  Committee  have  power  to  send  for 
persons,  papers,  and  records.  Five  to  be  a 
Quorum. 


after  Monday  the  Idtib  April,  nor  any  re* 
port  received  of  suc^  private  Bill  after  Moo* 
day  the  22d  of  June. 


ANSWERS  TO  QUERIES. 


9r0]perl9  nvHn  Conbeoxtirisji. 
DKvisa.    p.  304. 


S.  R,  takes  an  estate  tail  mth  a  y 
mainder  in  fee,  under  the  rule  in  Sbelly^s  < 
subject  to  a  contiogent  charge  of  50/.  a  f 
in  favour  of/.  S.  and  F.S,^  ptysble  in  the  event 
of  there  bein^  oo  heirs  or  the  body  of  A  M. 
living  at  the  time  of  her  decease.  It  cannot  be 
8U|^HMed  that  the  remaindeh  in  fee  is  eonyn* 

Sent,  from  the  previous  words,  **  In  detsaolt  of 
le  heirs  of  the  body  of  the  said  S.  R,  tivfaig 
at  the  tune  of  her  decease,"  for  they  seem  to 
relate  only  to  the  char^.  The  heir  at  law  of 
S,  A.  must  claim  through  her  by  descent,  and 
tske  nothing  by  purchase  under  the  will. 

E.  P. 


oansas  brlatzito  to  pnxYATa  bills. 

The  House  will  not  receive  any  petition 
for  private  Bills  after  Friday  the  18th  of 
Maroh. 

No  private  Bill  can  be  read  the  first  time 


Conmian  Sj^d. 

OAMB  LAWS. — SURCHARGE.      PP.  207i  208. 

In  reply  to  S.  W.'s  quaere,  I  would  refer  him 
to  the  acts  62  G.  3,  c.  93,  sched.  L.  rule  12, 
and  6  G.  4,  c.  44,  s.  7*  under  the  authority  of 
which  surveyors  of  taxes  make  the  increased 
charges  for  game  certificates ;  and  to  43  G.  3« 
c.  99,  s.  24,  requiring  the  person  so  surcharged 
to  appear  before  the  local  commissioners ;  and 
to  sec.  26,  of  the  said  last  mentioned  ael;  whieh 
states  "  that  the  sud  commissioners  skaU  n^i 
upon  the  hearing  an]^  such  appeal,  make  an 
abatement  or  defalcation  in  the  charge-  ^Bkde 
by  the  surveyors  as  aforesaid,  bat  the  sur- 
cnarge  shall  stand  good  unless  it  shall,  upon 
the  hearing  of  such  appeal,  appear  to  the  com- 
missioners then  present,  or  the  major  part  of 
them,  by  ewnminaiion  of  the  appeUant  upon 
oath,  or  b^  other  lawful  evidence  io  be  pr». 
duced  by  htm  or  her.  that  such  person  is  over- 
rated by  such  surcharge,  &c. ;  and  such  sur« 
veyor  may  then  and  there  attend  to  give  his 
reasons  in  support  of  the  «ud  surcharge,  and 
may,  if  he  or  they  thinh  proper ^  produce  any 
lawful  evidence  in  support  of  the  same.    It  Is 
presumed  a  perusal  of  tlie  foregoing  sections 
of  the  acts  will  leave  no  doubt  in  S.  W.'s  mind 
that  the  commissioners  can  oblige  the  partv  to 
pay  the  duty,  unless  he  will  swear  that  he  naa 
not  kUled,  or  been  in  pursuit  of  game,  &e.  i  or» 
more  particularly,  been  inpwrstiit  of  game,  as 
the   act  of   kilhng  would  render  appeUanC 
liable  to  the  20/.  penalty,  under  52  G.  3,  c.  93, 
sched.  L.  rule  13.    The  only  decision  I  am 
aware  of  that  has  been  given  in  any  way  touch- 
ing the  point,  was  by  the  Judges,  on  the  I8th 
of  June,  1634,  on  an  assessed  tax  case.  No. 
974,  from  the  county  of  Warwick,  city  of 
Coventry,  which  was  m  tlie  discretion  of  tha 
commisuoners,  and  not  in  their  power,  or  the 
words  of  the  act  refsrrsd  to. 

T.L. 


Amwert  to  Xiu$rUi,~^Qierks. 
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fiiUit  UkWS.-^RABBlTa      V.  20S. 

Tke  eiceptioa  in  the  act  52  G.  3,  c.  93,  as 

to  the  taking  and  destroying  of  conies,  is  not 
repealed,  and  the  5th  sec.  of  1  &  2  W.  4,  c. 
52,  expressly  pHnrides  that  nothing  in  that  act 
cont^ned  (except  as  therein  mentioned)  should 
affect  the  existing  laws  respecting  game  certi- 
ficates. It  is  therefore  presumed,  that  a  per. 
son  may  shoot  rabbits  on  a  i^irm,  by  the 
tenant's  direction  or  commandf  without  a  certi- 
ficate, if  the  landlord  has  not  reserved  them. 

T.  L. 


ItOIMtllfi  ANP  BOAaD,<*-NOTICX.      P.  335, 

Id  reply  to  "  Adviser's'*  qu«re,  it  appears  to 
me,  that  the  agreement  to  pay  at  the  rate  of 
BOi.  per  annum  is  merely  a  mode  of  ascertain- 
ing the  amount  of  remuneration  for  the  board, 
lodging,  &c. ;  and  that  the  words  "  payable 
qoarterly/'fix  the  times  and  mode  of  payment. 
Aa  there  was  no  agreement  as  to  the  duration 
of  the  arrangement,  nor  any  agreement  as  to 
notice  to  quit,  I  conceive  the  arrangement  to 
be  determinable  at  the  will  of  either  party;  for 
I  consider  the  board  to  be  the  essential  p|rt  of 
the  contract,  and  therefore  to  draw  it  out  of 
the  general  rule  laid  down  as  regards  tenancy 
and  rent.  To  determine  an  agreement,  notice 
is  only  necessary  in  cases  of  tenancv,  or  where 
U  ia  required  by  agreement ;  in  all  others  the 
expression  of  the  will  is  sufficient. 

W.  M 


Cmmnoii  bfo* 

AFFILIATION.— CORROBORATiVB  KTIDSNCB. 

With  regard  to  4  &  5  W.  4,  c.  76,  s.  72,  by 
which  fathers  of  bastard  children  may  be  conu 
pelled  to  maintain  them,  what  corroborative 
teitimony  is  required  ?  In  the  country  we  are 
all,  including  magistrates,  in  the  dark  as  to 
the  evidence  required.  Is  it  enough  to  prove 
that  the  woman,  at  the  time  the  event  charged 
is  supposed  to  have  taken  place,  mentioned 
the  circumstance  to  a  female  friend  ?~-or  that 
any  other  person  should  have  observed  at  that 
time  a  certun  degree  of  intimacy  between  the 
parties  ?  A  Countbt  Attobnbt. 


W. 


xmtMtnM  vofn.  p.  dd& 
The  bolder  of  the  note  cannot  recover  the 
amount  of  it,  inasmuch  as  the  note,  not  beimr 
•tamped,  cannot  be  received  in  evidence.  If 
Ike  holder  were  to  proceed  and  obtain  judg* 
ment  by  defaidt,  I  think  no  objection  could 
afterwards  be  made.  The  master  certainly 
Would  not  compute :  he  doubtless  would  com- 
pel the  plaintiff  to  go  to  inquiry.  See  Chitty 
in  Bills,  Index,  tit.  "Stamps." 

J,  S* 


QUERIES. 
EaSD  of  9ropfrtff  an)r  Conht^antinfi- 

BXBCUTOBT  DBV18K.— DE8CKNT. 

In  1790  ^.  devised  certain  fee  simple  lands 
vnto  B.  and  his  heirs  for  ever;  but  m  case  B. 
jhoald  happen  to  die  without  leaving  any  issue 
of  Ws  fcodylawfuHyto-be  hejgotten  then  living, 
then  unto  C.Cbrother  of  B,)  and  his  heirs  for 
«rer.  B.  and  C.  survived  ^.,  and  died  mtes- 
tote,  and  without  issue ;  C.  in  1800.  and  B,  m 
J  836.    E.  now  claims  the  property 


{^Twider'thrrules  of  descent  prior  to  the  3  & 
4  W  4  c  106,  and  i>.  claims  as  heir  of  the 
half-'blood  to  i?.,  under  the  provisions  of  that 
statute.  Does  such  statute  apply  to  this  case ; 
and  to  which  of  the  parties  docs  the  property 
now  lawf oUy  belong  ?    .  -^  •  ^• 


JOINT-TBNAffCT. — ^WIFB. — ^ADMINIBTRATIOIT, 

i/.  purchased  two  shares  in  a  road,  in  the 
ioint  names  of  his  daughters,  B,  and  C,  who 
both  married,  and  the  husbands  received  the 
annual  interest  paid  on  tbe  shares.  B»  died, 
her  husband  surviving;  and  afterwards  C, 
her  husband  and  two  children  surviving.  Each 
husband  took  out  administration  to  his  wife's 
estate.  (7.*s  husband  afterwards  died,  leaving 
the  two  children,  without  having  sold  his  in* 
terest  in  the  shares,  which  still  remain  in  the 
midden  names  of  B.  and  C.  He  left  tJso  a 
second  wife,  whom  he  made  sole  executrix  of 
his  will.  Did  the  marriages  sever  the  joint- 
tenancy?  Was  C'b  husband  entitled  to  hia 
wife's  interest  in  the  shares,  without  adminis- 
tration }  Or  can  the  children  by  C.  take  out 
administration  de  boni»  non,  and  claim  her  in- 
terest? And  are  they  not  the  only  persona 
entitled  t6  do  so?  A  reference  to  cases  is 
particuhirly  requested.  0. 


ANNUITY. — RBSIDUX. 

^.,  b^  will,  gave  1500/.  to  trustees,  upon 
trust  to  invest,  and  pay  three  several  annuties 
out  of  the  interest  or  dividends,  to  B,y  C,  and 
D. ;  and  the  surplus  interest,  with  the  trust 
fund,  (that  is  to  say)  after  the  death  of  each  of 
the  annuitants,  so  much  thereof  as  should  be 
in  proportion  to  the  annuity  or  respective  an^ 
unities  of  the  deceased,  to  his  two  nieces,  B. 
and  F.    The  fund  was  invested,  and  the  an- 
nuilies  pud.    The  nieces  both  married,  and 
E,  died,  her  husband  surviving;  and  after- 
wards F,f  her  husband  and  two  children  sur- 
viving.   Subsemiently  two  of  the  annuitants' 
died.    The  husoands  took  out  administration 
to  their  respective  wives,  and  persuaded  the 
trustees  to  transfer  to  them  the  whole  fund 
on  an  indemnity.    F*%  husband  is  since  dead, 
leaving  the  two  children  by  her,  and  his  second 
wife  him  survivin^^,  having  first  made  his  will, 
and  appointing  this  wife  sole  ezeeutrix.    The 
last  anniutant  is  on  her  death-bed.    Are  not 
F.'s  children  entitled,  on  the  death  of  the  an- 
nuitant, to  take  out  administration  de  borne 
non^  and  daim  from  the  trustees  a  moiety  of 
that  portion  of  the  trust  fund  which  should 
have  still  remained  invested  to  answer  the  last 
annnity  ?    A  reference  to  cases  is  particularly 
requested.  Q. 
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Qiteries.'^MisCeUaiiHi.—SiH&r*s  LeUer-Bos. 


POWER  OF  AIVORNBT.-^PARTNBRSHIP. 

A.  vadB.,  trading  in  London  under  the  firm 
of  ^.  and  €0,,  have  a  debt  due  from  a  firm  in 
New  South  Wales^  and  wish  to  pass  a  power 
to  their  correspondent  in  that  colony  for  the 
recovery  of  the  same.  A.,  however,  is  not  in 
Europe ;  and  B.'a  solicitor  informs  him  that  he 
(B.)  cannot  pass  a  power  on  behalf  of  himself 
and  partner,  for  the  recovery  of  the  debt  in 
question,  as  the  party  against  whom  it  is  in- 
tended to  operate  would  dispute  the  validity 
for  want  of  the  signature  of  ^.  Is  the  above 
opinion  correct  ?  H.  G. 


MISCELLANEA. 


ANCIENT  PROFESSIONAL   FEES. 

It  is  difficult  to  ascertain  what  were  the 
emoluments  of  our  lawyers  in  early  times.  The 
following  entry  is  said  to  exist  in  the  church- 
wardens' accounts  of  Si.  Margaret's,  fFesimm" 
sler,  for  the  year  1476 : — ^*A]so  paid  to  Rcger 
Fj^lpoii,  learned  in  the  law,  for  his  counsel  giv- 
•n»  d#.  8^.,  with  4d.  for  his  dinner.'  The  in- 
come of  Sir  Thiunas  Mare,  in  the  reign  of 
Henr^B,  (the  earliest  case  with  which  we  are 
acquainted),  was  400/.  He  told  his  son-in-law, 
Mr.  Roper,  that  he  acquired  by  his  profession 
about  this  sum  annually, '  with  a  good  con- 
Kience.'  'This,*  observes  More,  in  the  life  of 
his  grandfather, '  was  a  large  gun  in  those  days, 
when  lawyers  sped  not  so  well  as  now  (Charles 
the  First's  time). — {Mare's  Life  af  Mare,  p. 
300 

In  the  reign  of  James  1,  the  profits  of  lawyers 
had  probably  increased  considerably.  '  There 
is  a  common  tradition  in  fVeitminster  Hall, 
UL}^  Mr.  Barrington,  that  Sir  Edward  Coke'9 
gfons  equalled  those  of  a  modem  Attorney- 
General.  This  is  probably  exaggerated;  al- 
though  Bacon,  in  the  same  reign,  appears  to 
have  made  GOOO/.  a^year  as  Attorney-General. 
Browniow'B  profits  likewise,  one  of  the  Pro- 
thonotaries  auring  the  reign  of  Queen  Eliza- 
beth, were  <iOOO/.  per  annum.  I  received  this 
account,'  continues  Mr  Barringion,  *  from  one 
w1k>  had  examined  Browniow^s  books,  and  who 
also  informed  me  that  Brownhw  used  to  close 
the  profits  of  the  year  with  hue  Deo,  and 
when  thev  happened  to  be  extraordinary,  with 
mamma  laus  Deo.' — {Obs.  on  Anc.  Siai.,  p. 
609.) 

In  thereign  of  Charles  2,  we  learn  ^e  value  of 
the  Attorney's  place  from  the  life  of  Lord  Keep- 
er Guildford.  The  Attorney's  place  was  (with 
his  practice)  near  7000/.  per  annum ;  and  the 
«nsnion  of  the  Common  neas  (the  place  of  the 
Lord  Chief  Justice)  not  above  4000/.— (vol.  i. 
p.l83.)  The  gains  of  a  man  in  first-rate  practice 
at  the  Bar  scarcely  seem  to  have  been  propor. 
tionably  great. 


My  Lord  (Sir  Maithew  HM^  said  dwt  1000/. 
a-year  was  a  great  deal  for  any  common  lawyer 
to  get,  and  Mr.  B.  said,  that  Mr.  fTinningion 
did  make  2000/.  per  year  by  it.  My  Lora  an- 
swered, that  Mr.  JF,  made  great  advantage  by 
his  city  practice,  but  did  not  believe  he  made 
so  much  of  it. — (Seward's  Anecdotes,  voL  iv. 
p.  418.) 

Some  idea  of  the  amount  of  counsel's  fees 
in  the  reign  of  James  2,  may  be  formed  from 
the  '  account  of  the  expenses  sustained  by  the 
seven  bishops  on  their  proseeution,'  &c.---See 
12  State  Tr.  p.  516.)  The  largest  fee  given 
on  this  occasion  was  twenty  guineas,  and  the 
total  amount  paid  to  counsel,  240/.  ]6#. 

fFestmnster  Hall. 


THE  EDITOR'S  LETTER  BOX. 


BJkRLT   VOLUMES   OF  THE   LEGAL  OBSBRyBR. 

In  consequence  of  several  applications  from 
new  subscribers,  who  are  desirous  of  obtauung 
the  early  volumes  of  the  Legal  Observer,  the 
Publisher  has  arranged  for  supplying  the  first 
four  volumes,  in  boards,  at  12ff.  each,  and  the 
first  and  second  volumes  of  the  Monthly  Re- 
cord at  lOf.  each. 

We  avail  ourselves  of  the  suggestion  of  a 
subscriber,  to  incorporate  the  Digest  of  Cases 
and  the  Commentaries  on  the  Statutes  for  the 
Years  1833  and  1834,  into  one  volume,  tfnd 
shall  continue  the  same  at  the  close  of  each 
year. 

ANNUAL  DIGEST  of  the  STATUTE 
AND  COMMON  LAW  for  1833.— This  woric 
comprises  all  the  Statutes  effecting  an  altera- 
tion in  the  Law,  and  aU  the  Cases  reported  in 
the  Courts,  in  the  Year  1833.  Edited  by  Bar. 
RI8TER8.    Price  \2s.  boards. 

Annual  Digest  of  the  Statute  and  Com- 
mon Law  for  1834.  This  work  comprises  all 
the  Statutes  effecting  an  alteration  in  the  Law, 
and  all  the  Cases  reported  in  the  Year  1834. 
Edited  by  Barristers.    Price  \2s.  boards. 


The  Queries  and  Answers  of  E.  J.  S ; ''  Mi- 
nor;*' D.  A*  L.;  and  "Discipi^,^  have 
been  received. 

The  Letter  of  a  Lawyer's  Clerk,  does  not 
carry  the  case  farther  than  has  been  already 
stated  in  the  several  communications  which 
have  been  inserted. 


Sti(  a^rsul  i&hiitthtv. 
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■        *'  Qaod  raagis  »<1  Not 
PerUnet,  et  aescire  malam  est,  «giUmu6. 


HORAT. 


THE  PROGRESS  OF  LAW  REFORM. 


Wb  bow  resume  onr  enquiries  into  the  ge- 
neral prospects  of  the  profession  in  the  pre- 
sent Parliament.  Several  important  notices 
of  bills  to  be  brought  in  have  been  already 
given ;  bat  the  novdties  of  the  session  have 
not  yet  made  their  appearance.  We  confess 
we  look  forward  with  great  interest  to  the 
time  when  the  principal  measures  shall  be  dis- 
cussed; parties  appear  in  a  very  different  as- 
pect from  that  which  they  assumed  when  these 
bills  were  last  before  the  legislature^  and  we 
cannot  at  this  moment  be  certain  how  they 
will  be  dealt  with ;  when  they  are  brought 
forward  in  a  substantive  shape,  we  shall  be 
ready  to  give  our  opinion  on  them.  In  the 
meantime,  we  can  only  recapitulate  what  has 
actoally  been  done. 

.  Hie  Attorney  General  has  given  notice, 
that  he  will  speedily  bring  in  a  bUl  for  the 
establishment  of  Local  Courts.     It  is  to  be 

,  remembered,  that  the  learned  gentleman  is 
at  the  head  of  the  Common  Law  Commis- 
sion, and  signed  the  report  (the  Fifth)  in 

.  fevor  of  Local  Courts.  It  may  be  presumed, 
therefore,  that  his  proposed  bill  is  in  some 
degree  founded  on  that  Report. 

Sir  John  Campbell  has  introduced  a  bill 
for  the  abolition  of  Imprisonment  for  Debt, 
except  in  cases  of  fraud  ;  and  here  it  is  also 
to  be  observed,  that  the  Attorney  General 
was  one  of  the  Common  Law  Commission- 
ers, who  signed  the  Report  (the  Fourth)  in  &• 
vor  of  this  alteration,  although  last  session  he 
introduced  a  bill  for  a  modified  abolition,  to 
extend  only  to  debts  not  secured  by  any 
written  instrument.  Sir  John  Campbell  has 
also  announced  bills  in  pursuance  of  the 
Third  Real  Property  Report,  to  facilitate  the 
HO.  colVui. 


Enfranchisement  of  Copyholds,  and  to 
amend  the  law  of  Tenure  and  Escheat ;  and 
in  pursuance  of  the  Fourth  Real  Property 
Report,  introduced  a  Bill  to  amend  the  law 
with  respect  to  Wills. 

The  suggestions  of  .  the  Ecclesiastical 
Commissioners,  contained  in  their  Report  for 
improving  the  administration  of  justice  in  ec- 
clesiastical [causes,  are  also  to  be  carried 
into  effect,  by  bills  which  will  be  intro- 
duced by  the  Attorney  General ;  so  that  it 
would  seem,  that  at  last  the  labours  of  all 
the  learned  Commissioners  appointed  to  re- 
vise our  laws,  will  be  rendered  generally 
available. 

The  law  of  Libel  is  to  be  taken  up  by 
Mr.  O'Connell,  the  Attorney  General  pro-j 
mising  his  assistance.  Mr.  Ewart  has  re- 
newed his  bill  for  the  mitigation  of  the 
Criminal  Law,  by  enabling  prisoners  to  be 
heard  by  counsel ;  and  several  other  minor 
bills  have  been  notified,  the  state  of 
which  will  be  seen  in  a  subsequent  part  of 
this  number. 

The  Lord  Chancellor,  on  Tuesday,  intro- 
duced bills,  to  extend  the  benefits  of  some  of 
the  late  improvements  in  the  law, to  Ireland; 
they  consist  of  two  of  Sir  Edward  Sugden'a 
acts,  and  have  probably  been  suggested  by 
him,  as  Lord  ChanceUor  of  Ireland.  They 
relate  to  commitments  for  contempt,  and 
for  taking  bills  pro  coufeuo,  being  the 
English  act  11  G.  4,  &  1  W.  4,  o.  36 ; 
and  the  act  to  amend  the  law  relat- 
ing to  the  property  of  persons  being  lunatic 
and  of  unsound  mhid,  11  G.  4,  &  1  W.  4, 
c.  65. 

A  conversation  of  some  importance  took 

place  in  the  House  of  Commons  on  Tuesday, 

on  the  presentation  of  a  petition  from  Mr. 

Langbridge,  the  Cleik  of  the  Peace  ibr  the 
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a66   Prqf0€99onai  Etiqmtte.—On  the  AuHowmiet  io  an  E9$cutor/ar  Funerai  Eipeuei^ 


eounty  of  Sussex,  complaining  that  he  had 
been  put  to  considerable  expense,  (70/.  ll*. 
fid)  in  making  out  retuma  ordered  by  the 
house,  and  that  the  magistrates  had  refused 
to  pay  him  the  amount  of  his  bill  out  of  the 
coun^  rates ;  the  petitioner  had  then  ap- 
plied to  the  Home  Office,  but  without  obtain- 
ing any  redress.  Lord  O.  Lennox,  who  pre- 
sented the  petition,  hoped  that  some  mode 
would  be  found  for  compensating  the  peti- 
tioner. Sir  Robert  Peel,  while  he  admitted 
the  hardship,  entertuned  doubts  whether 
such  a  demand  could  be  paid  out  of  the 
public  money.  Sir  John  Campbell  consider- 
ed it  to  be  very  unfair,  that  Clerks  of  the 
Peace  should  perform  such  duties  without 
remuneration;  and  many  other  members 
complained  loudly  of  the  injustice.  Mr. 
Curteis  proposed,  that  every  member  who 
moved  for  a  return,  should  pay  a  portion  of 
the  expense  incurred  by  it. 

We  trust  that  this  matter  will  not  be  al- 
lowed to  drop  here.  It  is  a  real  grievance,  and 
if  it  be  not  remedied,  should  be  brought  be- 
fore the  House  of  Commons  in  the  practical 
way  of  a  refusal  by  the  Clerk  of  the  Peace 
to  make  his  return,  without  his  expences 
being  paid. 


PROFESSIONAL  ETIQUETTE. 

We  extract  the  following  note  from  the  last 
number  of  Messrs.  Carrlagton  and  Payne's 
Reports,  p.  636.  A  work  which  should  collect 
all  such  matters,  now  scattered  throughout  the 
Reports,  into  a  short  compass,  would  be  useful. 

Mr.  Carlile,  who  appeared  to  conduct  his 
own  ease,  had  taken  his  seat  at  the  table  of  the 
Court,  with  the  counsel :  but  at  the  sittinf?  of 
the  Court,  Mr.  Justice  Park  said,  "  Mr.  Car- 
Ule,  the  bar  have  a  right  to  those  seats,  and  no 
one  else  can  be  allowed  to  occupy  them  ;  you, 
therefore,  must  not  conduct  your  case  in  that 
part  of  the  Court.  In  strictness,  a  defendant 
who  is  on  bail,  and  comes  in  to  take  his  trial, 
ought,  though  not  competed,  to  stand  in  the 
dock  where  the  prisoners  do;  but  that  is  not 
usually  insisted  on,  and  there  is  no  wish  that 
it  should  be  so  in  the  present  case,  or  that  vou 
should  be  put  to  inconvenience;  and  Mr. 
Clark  (the  clerk  of  the  arraigns,)  has  been 
kind  enough  to  say  that  he  will  allow  you  part 
of  his  place.'* 

The  defendant  left  the  table,  and  took  his 
seat  at  the  right  hand  of  Mr.  Clark,  and  there 
conducted  the  whole  of  his  case. 

In  Michaelmas  term,  1334,  Mr.  Hunt  ap- 
peared in  the  Court  of  Exchequer,  to  move  in 
penon  for  a  new  trial,  in  the  case  of  Siallp  v. 


Huni,  and  had  taken  his  seat  within  the  bar  $ 
and  he  rose  to  address  the  court  from  the  place 
appropriated  to  King's  counsel. 
'  Lord  Ljfndhtirst,  G.  B.,  said , "  Mr.  Hnnt, 
we  cannot  hear  you  from  that  part  of  the  Court. 
Nobody  can  be  heard  from  that  place  but 
King's  Counsel,  and  those  who  have  rank  as- 
signed them  by  his  Majesty. 

Mr.  Hunt, — "Y'our  Lordship  allowed  me  the 
indulgence  of  being  here  when  I  conducted  the 
trial." 

Lord  Lpndhurtt,  C.  B.— "  That  was  at  nisi 
priusi  but,  in  term  time,  even  gentlemen  at 
the  bar  are  not  allowed  to  take  their  places 
within  the  bar,  unless  they  have  rank,  as  I 
have  already  mentioned." 

Mr.  Hunt  made  his  application  from  the 
floor  of  the  Court. 

It  may  be  proper  to  observe,  that  the  dis- 
tinction *'  within  the  bar"  does  not  exist  at 
nhi  prim.  This  was  mentioned  by  Mr.  Justice 
Liitie(iale,on  the  Bail  Court  being  first  used  as 
a  court  of  nisi  priu$;  and  we  are  informed, 
that  about  30  years  ago,  when  only  three 
King's  Counsel  were  in  the  habit  of  attending 
the  Court  of  King's  Bench  in  London,  the 
senior  barristers  occupied  the  front  row  of  the 
seats  appropriated  for  the  bar,  together  with 
the  King's  counsel,  precisely  as  they  <k)  at  Uie 
assizes. 

If  two  counsel  are  called  to  the  bar  on  the 
same  day  at  different  inns  of  court,  the  one 
whose  name  has  been  longest  on  the  books  of 
the  inn  of  court  to  which  he  belongs  u  the 
senior;  this  was  so  settleil  in  the  instance  of 
Mr.  Abbott  (afterwards  Lord  Tenterden),  and 
Mr.  Peake  (afterwards  Mr.  S^rgt.  Peake). 
Both  were  called  to  the  bar  on  the  same  day, 
the  former  at  the  Inner  Temple,  and  the  latter 
at  Lincoln's  Inn;  and  as  Mr.  Abbott's  name 
had  been  longer  on  the  books  of  the  Inner 
Temple  than  that  of  Mr.  Peake  on  those  of 
Lincoln*s  Inn,  Mr.  Abbott  always  acted  as  the 
senior. — 6  Car.  &  Pay.  636,  n. 


ON  THE  ALLOWANCE  TO  BE  MADE 
TO  AN  EXECUTOR  FOR  FUNERAL 
EXPENSES. 

Wb  shall  now  state  the  law  respecting  a 
subject  of  some  practical  importance  ~  the 
expense  which  an  executor  may  incur  in 
the  funeral  of  his  testator ;  and  there  is  a 
difference  as  to  this  as  regards  creditors  and 
legatees,  the  law  being  more  liberal  in  this 
matter  where  the  rights  of  legatees  only  are 
concerned,  than  where  creditors  are  inter- 
ested. 

Thus  in  the  case  of  OffUy  v.  OgUy*^ 
600/.  was  laid  out  in  the  testator's  funeral; 
and  as  legatees  only  were  interested,  the 


»  Prec.  Chan.  261 ;  and  see  Stfbckfiooie  v. 
Siackpoole,  4  Dow.  ParLCas.  227: 
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Conzt  aDowed  the  etmxge,  the  testator  being 
a  person  of  large  property  and  reputation 
in  hb  county,  and  being  buried  there ;  but 
it  irould  have  been  different  had  he  been 
buried  elsewhere,  when  so  much  would  not 
have  been  allowed. 

However,  where  the  rights  of  creditors 
are  to  be  considered,  the  Courtis  much  more 
strict. 

The  general  rule  is,  that  every  person 
shall  be  buried  according  to  his  degree  and 
quality:^  and  then  arises  the  question, 
what  construction  this  rule  shall  receive. 
In  1695,  it  is  stated  that  Baron  Powell,  on 
circuit,  considered  \\s.  6d,  sufficient ; ^  and 
Lord  Holt  decided,  that  where  a  testator 
was  insolvent,  the  only  funeral  expenses  to 
be  allowed  were  the  coffin,  ringing  the  bell, 
and  the  fees  of  the  parson,  clerk,  and  bear- 
ers (to  which  Dr.  Bum  adds  the  shroud  and 
digging  the  grave  ^),  but  no  pall  or  orna- 
ments.* 

In  a  later  case.  Lord  Hardwicke  drew  a 
distinction  between  the  rule  in  this  respect 
at  law  smd  in  equity,  considering  that  a 
court  of  equity  was  not  bound  by  the  strict 
legal  rule,  which  he  said  was  a  hard  one, 
and  which  he  stated  to  be,  where  a  person 
died  insolvent,  that  no  more  should  be  al- 
lowed for  a  funeral  than  was  necessary—  at 
first  only  40^.,  then  51.,  and  at  last  only 
10/.  In  that  case  he  allowed  60/.  as  being 
not  too  much,  especially  as  the  testator  had 
directed  that  his  corpse  should  be  buried  at 
a  church  within  thiity  miles  finom  the  place 
ofhisdeath.f 

In  a  very  recent  case,'  the  testator  had 
been  a  Ci4)tain  in  the  army,  and  died  insol- 
vent, and  the  executor  had  applied  the  sum 
of  79/.  for  his  funeral ;  and  this  was  held  at 
law  to  be  too  much :  but  Mr.  Justice  Bay  ley 
conadered  10/.  as  too  little  in  the  present 
day — even  at  law — where  the  testator  was 
a  person  of  condition ;  and  intimated  that 
20/.  might  now  be  considered  to  be  the 
proper  sum  at  law,  although  he  would  not 
fix  even  that  sum  as  the  limit* 

A  case  decided  at  law*^  has  been  very 
recently  reported,  in  which  this  question, 
among  others,  was  involved,  and  in  which 
the  circumstances  were  as  follows  : 


^  See3In«t.202;  2 Bla. Com. 508 ;  2WiU 
Kams  on  Executors,  6^. 

c  /4non,  Comber.  342. 

^  4  Bum.  Eccl.  L  348. 

•  Shelly'M  case,  1  Salk.  296. 

f  Stag  V.  Punier,  3  Atk.  119.  But  see  Bull. 
N.  P.  143;  Selw.  N.  P.  776 ;  and  WiUiams  on 
Exec.  637. 

K  Hancock  V.  Podmore,  1  B.  &  Ad.  260. 

^  Edufard$  v.  Edteard*,  2  Cr.  &  Mee.  6123 


Debt  on  a  covenant  in  an  annuity  deed, 
whereby  the  testator  covenanted  for  himself, 
&c.,  in  consideration  of  natural  love  and 
affection,  for  payment  of  an  annuity  of  52/. 
per  annum  to  the  plaintiff.  Breach,  in 
nonpayment  of  26/.  for  one  half  year's  an- 
nuity. Hea,  plenik  administramt.  Repli- 
cation, assets  unadministered,  and  issue 
joined  thereon.  At  the  trial,  before  Bosan* 
quet,  J.,  at  the  last  summer  assizes  for  the 
countyof  Carmarthen,  the  defendant,  who  was 
the  real  as  well  as  personal  representative  of 
the  testator,  admitted  assets  to  the  amount 
of  2987/.,  but  claimed  to  be  allowed  for 
certain  payments  made  as  administratrix, 
amongst  which  was  the  sum  of  103/.  for 
funeral  expenses,  and  sums  paid  in  dis- 
charge of  two  mortgages,  as  well  as  the 
costs  of  an  action  of  ejectment  by  one  of 
the  mortgagees,  and  of  a  reconveyance  to 
the  defendant  of  the  mortgaged  premises. 
A  verdict  was  taken  for  the  plaintiff,  with 
liberty  to  the  defendant  to  move  to  enter  a 
nonsuit  or  reduce  the  verdict;  the  Court 
to  be  at  liberty  to  exercise  the  same  judg- 
ment on  the  facts  as  might  have  been  ex- 
ercised by  the  jury.  In  Michaelmas  term 
last,  Chilton  obtained  a  mle  accordingly. 
After  argument,  Parke,  B.  (after  stating 
the  former  cases  on  the  point)  observed, 
that  in  Hancock  v.  Podmore,  as  much  as 
20/.  was  allowed ;  and  the  Court  there  £d 
not  lay  it  down  as  a  rule  that  even  that  sum 
should  be  the  limit  of  the  allowance  where 
the  estate  was  insolvent,  but  that  it  was  the 
proper  limit  under  the  circumstances  of 
that  case;  and  went  on  as  follows: — "  I 
take  the  mle  to  be»  that  the  executor  is  en- 
titled to  be  allowed  reasonable  expenses; 
and  if  he  exceeds  those,  he  is  to  take  the 
chance  of  the  estate  turning  out  insolvent. 
In  this  case  103/.  were  expended ;  but  it  is 
immaterial  whether  we  dlow  20/.,  30/., 
40/.,  or  50/.,  as,  laying  out  of  consideration 
the  funeral  expenses,  there  will  still  remain 
a  surplus  more  than  sufiicient  to  satisfy  the 
plaintiff's  claim,  and  to  make  it  perfectly 
clear  that  the  verdict  for  26/.  ought  to 
stand." 

The  conclusion  which  we  are  inclined  to 
draw  from  the  whole  of  these  cases  is.  that 
now,  both  at  law  and  in  equity,  no  parti- 
cular sum  is  fixed  as  the  limit  whidi  ¥rall  be 
allowed  to  an  executor  for  the  funeral  ex- 
penses of  his  testator ;  but  that  the  Court 
will  take  the  whole  of  the  circumstances  of 
the  case  into  its  consideration,  and  decide 
accordingly.  The  earlier  cases  at  law  may 
therefore  now  be  considered  to  be  over* 
ruled. 
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Objections  to  ahoiiahing  Imprisonment  for  Debt, 


OBJECTIONS  TO  ABOLISHING  IM- 
PRISONMENT  FOR  DEBT. 

The  Bill  for  abolishing  Imprisonmeiit  for 
Debt  having  been  again  introduced  into 
Parliament  by  Sir  John  Campbell,  we  con* 
aider  it  necessary  to  re-state  the  objections 
to  the  measure ;  and  we  cannot  better  do  so 
than  by  extracting  the  principal  parts  of  the 
argument  of  Mr.  Sejjeant  Stephen,  who 
diMented  from  his  brother  Commissioners 
on  this  important  subject. 

The  following  general  remarks  are  mate* 
rial  to  be  considered,  before  stating  the  ob- 
jections in  detail : 

Debt  is  either  contracted  upon  credit,  that 
is,  upon  the  assurance  of  the  debtor  express 
or  implied,  that  it  shall  be  paid,  or  it  arises  by 
construction  of  law  only,  upon  the  circum- 
stances in  which  the  parties  have  been  relative- 
ly placed ;  as  where  one  man  is  indebted  to 
another  for  th''.  produce  of  his  goods,  which 
the  former  has  unlawfully  converted  to  his  own 
use  and  sold.  In  the  first  case,  the  debtor  who 
fails  to  pay,  is  guilty  of  a  breach  of  contract ; 
and  supposing  him  able  to  perform  it,  it  seems 
to  result  from  the  very  nature  of  the  obligation 
contracted,  that  the  injured  party  should  have 
the  power  of  compelling  him  to  do  so  by  ar- 
rest; for  some  means  of  enforcing  payment 
should  be  allowedi  and  (unless  there  be  visible 
property  to  seize),  no  means  can  be  devised 
more  moderate  than  the  confinement  of  the 
person.  The  same  principle  authorizes  impri- 
sonment, whether  there  be  in  fact  an  abilitv  or 
not ;  for  in  the  nature  of  things,  so  much  aan* 
ger  must  always  exist  of  a  debtor's  concealing 
his  property,  or  being  remiss  in  his  exertions 
to  pay,  that  it  is  impossible  to  arrive  at  satis- 
fhctory  proof  of  his  ability,  without  first  sub- 
jecting It  to  some  test;  and  no  specific  test  {fun 
he  devised  so  mild  as  that  of  imprisonment.  It 
18  true,  that  the  effect  of  permitting  the  credi- 
tor to  arrest,  may  occasionally  be  to  deprive  of 
Hberty  a  person  who  is  really  without  the 
means  of  payment ;  but  on  the  other  hand, 
the  efl^Kt  or  witholdingthat  power,  would  often 
b<e  to  prevent  the  recovery  of  debts  where  the 
means  of  payment  exist.  In  this  dilemma,  it 
is  just  that  the  interest  of  the  creditor  should 
be  preferred ;  because,  as  between  the  parties, 
he  IS  the  person  injured ;  and  because,  when  a 
legal  liability  has  been  incurred,  it  is  a  fair 
presumption  against  him  who  has  incurred  it, 
Aat  he  has  the  means  of  discharging  his  obli- 
gation. It  may  be  added  (though  not  neces- 
sary to  the  argument),  that  the  case  of  inability 
te  pay  is  generally  found  to  comprise  some 
mixture  of  misconduct  $  and  that  a  prison  is 
much  less  frequently  than  some  suppose,  the 
result  of  unavoidable  misfortune. 

In  the  case  where  the  creditor  has  g^ven  no 
trust,  the  right  is  still  more  manifest;  for  though 
there  be  no  breach  of  contract  by  the  debtor, 
there  is  a  violation  of  the  duty  of  payment 
which  the  law  hasio^Haed  upon  him ;    and 


on  the  other  hand,  the  creditor  is  absolateir 
without  blame,  not  having  to  reproach  himseu 
with  even  an  incautious  or  ill  rounded  confi- 
dence. 

We  confine  the  objections  at  present  to 
the  proposed  abolition  of  arrest  6^orf  judg- 
ment. The  arguments  are  still  stronger  in 
relation  to  imprisonment  qf/er  judgment. 

1.  I/iAe  power  of  arrest  before  judgment  be 
taken  away,  the  creditor  will  be  much  morefre- 
f/uently  defeated  by  the  absconding  of  the  dehor. 

Supposing  the  power  of  arrest  in  execution 
to  be  conceded  to  the  plaintiff,  it  will  of  course 
be  of  no  value  unless  upon  obtaining  judgment 
he  finds  the  person  of  the  defendant  accessible 
to  his  writ  ot  execution.  And  even  those  who 
think  that  this  power  may  be  safely  withdrawn, 
yet  allow  that  the  plaintiff  obtaining  a  judg- 
ment, should  have  access  in  some  manner  to 
the  person  of  the  defendant,  in  order  to  com- 
pel a  disclosure  and  surrender  of  his  property. 
The  danger  of  his  absconding  before  judgment 
or  execution,  is  one,  therefore,  that  deserves 
the  highest  consideration. 

The  loss  of  time  involved  by  an  application 
for  a  Judge's  order  prior  to  arrest,*  is  also  a 
material  objection.  From  a  variety  of  evidence 
it  appears,  that  already  the  delay  consequent 
on  the  necessity  of  sending  doMm  a  writ  from 
London^  enables  debtors  in  numerous  instances 
to  escape,  who  might  otherwise  be  detained ; 
and  this  evil  would,  of  course,  be  much  aggra- 
vate, if  the  writ,  instead  of  being  sent  as  soon 
as  ordered,  were  to  be  withheld  until  the  case 
had  been  considered  at  a  Judge*s  chambers. 

2.  ff  the  power  of  arrest  before  judgment  be 
taken  away,  the  creditor  will  be  mnch  morefre- 
(fuently  defeated  by  the  removal  of  property. 

Where  the  debtor  absconds,  there  is,  of 
course,  the  highest  probability,  that  with  his 
person  he  mil  take  care  to  remove  his  effects ; 
and  if  the  abolition  of  arrest  would  render  a 
personal  escape  more  frequent,  it  would  follow 
as  a  consequence,  that  the  property  also  would 
be  more  often  placed  beyond  the  reach  of  legal 
pursuit. 

But  this  measure  would  be  productive  of  the 
same  result,  even  in  cases  where  the  person 
was  not  withdrawn.  It  is  very  difficult  to  fix 
an  average  period  for  the  duration  of  a  suit  in 
the  Courts  at  Westminster ;  so  many  varieties 
are  introduced,  by  taking  into  account  the  pe- 
riod of  the  year  at  which  the  proceedings  are 
commenced ;  the  particular  Court  in  which  the 
action  is  brought ;  the  nature  of  the  action  it- 
self; and  the  manner  of  the  defence.  It  may 
be  safely  stated,  however,  that  where  the  de- 
fendant avails  himself  of  such  means  of  resist- 
ance, as  are  almost  invariably  in  his  power,  the 
plaintiff  does  not  upon  the  average  obtain  jud^« 
ment  in  less  than  three  months  ;  and  that  m 
cases  presenting  more  than  ordinary  dlfficultv, 
whether  in  fact  or  law,  the  average  is  probably 
not  less  than  six.  These  intervals  a  fraudulent 
defendant  is  frequently  disposed  to  employ  in 
protecting  his  property  from  the  approacmog 
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jttdgmeol  and  execution,  by  concealment,  re- 
Dio?a],  or  coloarable  asngnmeot. 

3.  ff  the  power  o/nrresi  before  judgment  be 
taken  away,  it  wiU  be  much  mwe  frequently  im- 
posMibie  to  obtain  payment  without  futt  ;  and  the 
attempt  to  recover  payment  by  suit,  will  be  mvre 
frequently  unmccessful,  and  will  be  attended  in 
g-enerat,  with  mare  delay  and  expence. 

While  the  writ  is  threatened  or  expected 
only,  and  may  yet  be  averted  by  payment,  the 
terror  of  it  is  in  full  operation  upon  the  debt- 
or's mind ;  and  it  is  to  that  period,  therefore, 
that  we  should  principally  look  for  its  fruits. 
(hi  the  other  hand,  the  expected  service  of  a 
non-bailable  writ  excites  comparatively  little 
apprehension ;  it  is  a  mere  matter  of  costs,  the 
amount  of  which  are  in  the  first  instance  in- 
considerable, and  which  do  not  increase  till  a 
subsequent  sta^e  of  the  cause.  There  is  but 
slight  inducement  to  pay  till  that  stage  arrives ; 
and  at  some  seasons  of  the  year,  it  does  not 
arrive  for  several  months. 

It  seems  sufficiently  clear,  then,  that  the 
abolition  of  arrest  before  judgment  would,  with 
respect  to  all  descriptions  of  debtors,  very 
much  increase  the  difficulty  of  obtaining  pay* 
ment;  but  with  respect  to  one  very  numerous 
class  of  them,  it  is  not  too  much  to  say,  that 
there  would  in  general  be  scarcely  a  chance  of 
enforcing  payment  by  action.  Let  the  efiect 
of  the  law  of  bankruptcy  and  insolvency  be 
carefuUy  kept  in  view,  and  it  will  then  be  easy 
to  conceive  the  probable  state  of  mind,  and 
course  of  conduct  of  those  fraudulent  and  em- 
barrassed debtors,  upon  whom  arrest  now  oper- 
ates with  so  much  advantage.  Such  of  them 
as  may  contemplate  bankruptcy  before  the  pe- 
riod shall  arrive  when  the  plaintiff  can  obtain 
execution,  will  have  nothing  whatever  to  ap- 
prdiend  from  the  result  of  the  action,  and  will 
naturally  allow  it  to  take  its  course.  Those  to 
whom  the  bankrupt  law  is  not  available,  will 
have  at  least  the  expedient  of  a  petition  to  the 
Insolvent  Court;  and  looking  to  the  chance 
of  the  plaintiff's  defeat  by  some  of  the  acci- 
dents of  litigation,  and  to  their  own  relief  by 
the  Insolvent  Act,  if  it  should  eventually  be- 
come necessary,  they  will  contemplate  the  pro- 
gress of  the  action  with  indifference.  With 
respect  to  all  such  persons,  therefore,  it  is 
reasonable  to  conclude,  that  the  abolition  of 
arrest  before  judgment,  would  leave  them  with- 
out any  material  inducement  to  yield  to  legal 
proceedings. 

4.  If  the  power  ofarreft  btfore  Judgment  be 
taken  away,  it  will,  (like  the  abolition  ofarreit 
in  eaeeution),  enemtrage  the  rash  and  fraudulent 
contracting  of  debt,  and  the  dissipation  of  the 
property  out  of  which  the  creditor  should  be  paid. 

The  power  of  preliminary,  and  that  of  final  ar- 
rest, each  impose  at  present  a  material  restraint 
upon  fraud  and  extravagance,  and  the  abandon- 
ment of  either  one  or  the  other,  must  therefore 
tend  in  its  measure  to  increase  those  evils.  In 
a  comparative  view,  there  is  even  reason  to 
think,  that  arrest  before  judgment  is  the  more 
formidable  to  the  debtor,  as  being  nearer  in 


proapect ;  and  that  its  vahte  aa  a  preventive  is 

consequently  greater. 

Such  are  the  reasons  which  seem  to  make  it 
unsafe  to  withdraw  from  the  creditor  his  pre* 
sent  discretionary  power  of  arrest  before  judge- 
ment. That  for  these  reasons,  or  some  of 
them,  it  ou^ht  not  to  be  withdrawn,  is  at  any 
rate  the  opinion,  so  far  as  it  can  be  collected 
from  the  evidence  of  the  mMority  of  those, 
whose  occupations  in  life  afford  the  best  ojmor- 
tunity  of  forming  a  correct  judgment.  It  is 
remarkable,  indeed,  that  the  public  voice  de« 
clares  still  more  strongly  in  favor  ofpreliminary 
arrest,  than  of  arrest  in  execution.  Of  the  whole 
number  of  j)ersons  whom  the  Commissioners 
have  examined  on  the  former  subject,  and 
whose  views  upon  the  practical  question  are 
distinctly  indicated,  not  Iciis  than  259  are  man* 
ifestly  adverse  to  the  abandonment  of  the  pre^ 
sent  right  of  arrest  before  judgment,  and  only 
66  are  of  the  opposite  sentiment. 

B^  a  table  annexed  to  the  report  of  the  com-, 
roissioners,  it  is  shewn,  that  the  number  of  ac- 
tions commenced  by  bailable  process  in  the 
superior  Courts  of  Common  L«w,  (including 
the  Palatine  Courts),  in  the  year  bennnmg 
12th  of  February,  1830,  and  ending  l2th  of 
February,  1831,  was  not  less  than  26,650. 

It  seems  strange,  when  this  circumstance  is 
considered,  to  find  it  maintained  by  some  per- 
sons, that  the  bailable  writ  ought  to  be  aban- 
doned, because  it  is  less  efficacious  than  ser- 
viceable process ;  or  that  its  superior  expen- 
siveness  is  a  sufficient  reason  for  laying  it  aside. 
Independently  of  the  mass  of  opinion  which  li 
opposed  to  them  on  these  points,  they  are  suf- 
ficiently refuted  by  the  fact,  that  arrest  is  so 
frequently  in  use.  It  may  be  assumed,  that 
suitors  will  uke  the  more  correct  view  of  their 
own  interests ;  and  when  the  admitted  expen- 
siveness  and  trouble  of  the  proceeding,  with  its 
attendant  affidavit,  is  taken  into  account,  its 
adoption  In  so  maify  thousand  actions  com- 
menced in  the  course  of  a  single  ye^ur,  must  be 
supposed  to  result  from  an  opinion  that  it  im<« 
proves,  in  a  dangerous  case,  the  chance  of  ob« 
taining  payment  from  the  defendant.  The  in* 
stances  of  vindictive  or  oppressive  arrest,  are 
mueh  too  rare  to  form  a  material  exception  i 
nor  is  the  chance  oifimng  the  sheriff' {jsa  it  it 
called),  that  is,  of  making nim  personally  liable 
for  the  debt,  where  the  bail  are  not  perfected 
nor  the  defendant  rendered  to  prison  in  due 
time,  an  object  that  can  reasonably  be  supposed 
to  determine  in  any  great  nUmber  of  cases  the 
choice  of  process.  Much  has  been  said  on  this 
subject,  but  as  it  is  apprehended,  with  little 
foundation  in  fact.  It  appears  by  a  table  an^ 
nexed  to  the  report,  that  this  sort  of  advantage 
is,  on  the  whole,  rarely  obtained.  In  the 
King's  Bench,  not  more  than  60  attachmenta 
issue  agtunst  the  sheriff  in  the  course  of  the 
year. 

It  is  urged,  that  the  practice  of  arrest  before 
judgment,  in  subjecting  the  defendant  to  seiz- 
ure of  his  person  before  the  debt  is  judicially 
ascertained,  opposes  itself  to  the  principles  of 
natural  justice,  and  gives  great  fadlity  to  op- 
pression* 
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In  England,  while  seizure  of  the  penon  is 
JQstlv  preferred,  it  is  yarded  by  nearly  all  the 
cautions  which  the  nature  of  the  cose  permits. 
The  miti^tions  of  bail  and  deposit  are  allowed 
to  the  defendant,  and  the  plaintiff  is  liable  to 
•erere  panishment  of  various  kinds  in  case  of 
abuse.  Resort  cannot  be  had  to  a  bailable  writ 
without  first  making  a  distinct  and  absolute 
affidavit  of  the  debt.  If  it  should  torn  out 
not  to  be  due,  or  not  due  to  the  extent  sworn, 
the  plaintiff  is  exposed  to  a  heavy  penalty  in  the 
^ape  of  costs ;  if  he  should  have  proceeded 
witnout  probable  cause,  he  is  additionally  sub- 
iect  to  an  action  for  damages ;  if  the  oath 
18  knowingly  false,  he,  (or  the  party  who  made 
it,)  incurs  the  tremendous  consequences  of 
perjury.  If  all  this  protection  is  considered 
as  msufficient,  let  it  be  recollected  that  in  a 
thousand  cases  where  property  and  liberty, 
where  life  and  reputation  are  at  stake,  the 
guards  are  neither  stronger  nor  more  numer- 
ous ;  and  yet  there  is  little  dense  of  insecurity. 

After  all,  "  experience  is  the  wisest  guide  in 
this  matter. "  In  point  of  fact,  abuses  of  the 
power  are  extremely  rare.  It  is  a  misfortune 
which  attends  the  whole  subject,  that  the  pic- 
ture of  arrest  for  debt  has  been  (with  few  ex- 
ceptions,) drawn  by  the  sufferers  only.  If  we 
were  to  attend  exclusively  to  the  representation 
from  prisoners,  we  should  be  startled  by  the 
mass  of  oppression  which  they  seem  tb  expose. 
But  the  statement  of  their  detaining  creoitors 
would  no  doubt  give  the  matter  a  very  differ- 
ent aspect.  It  is  not  necessary,  however,  to 
hear  the  other  side.  It  is  enough  to  attend  to 
a  third  party.  Let  the  answers  of  the  bankers, 
tradesmen,  and  attorneys  be  consulted;  and 
an  immense  majority  (consisting  of  some  advo- 
cates for  abolition  as  well  as  its  opponents,) 
will  b3  found  to  declare  that  they  scarcely  have 
known  an  instance  of  abuse  or  oppression;  that 
•uch  cases  are  to  their  belief  extremely  un- 
usual, and  that  the  general  spirit  of  the  creditor 
is  strikingl]^  indulgent.  After  perusal  of  these 
answers,  it  is  impossible  not  to  coincide  in  the 
justice  of  a  remark  made  by  one  of  the  mercan- 
tile firms  to  whom  the  questions  were  address- 
ed. "  We  think  the  legislature  has  of  late  years 
been  too  much  inclined  to  view  tradesmen  in 
general  as  cruel  oppressors,  and  debtors  as 
amiable  unfortunates,  when  in  most  cases  di- 
rectly the  reverse  is  the  fact.*' 

The  ordinary  history  of  courts  of  justice  af- 
fords strong  concurrent  presumption  as  to  the 
rarity  of  abuse.  It  is  familiar  to  all  who  prac- 
tise there,  that  considering  the  many  thousand 
bailable  writs  which  issue' in  the  course  of  the 
year,  the  complaints  of  malicious  arrest  are 
upon  the  whole  surprisingly  unfrequcnt.  And 
it  is  equally  notorious  that  the  plaintiff,  whe- 
ther he  proceeds  by  serviceable  or  by  bailable 
process,  is  in  an  immense  majority  or  instances 
ultimately  found  to  be  entitled  to  recover  the 
debt  he  claims.  A  table  in  the  appendix  to  the 
first  Common  Law  Report,  proves  that  upon 
the  average,  out  of  56,i21  actions  yearly  com- 
menced in  the  King's  Bench  at  Westminster, 
only  about  3,500  are  brought  to  trial  or  argued 
on  demurrer.    A^lth  respect  to  the  remainder 


(after  making  allowance  for  a  small  but  no 
ascertained  number  discontinued  by  the  plain- 
tiff himself,)  the  fair  general  inference  is,  that 
the  defendant  is  obliged  to  resort  to  some 
means  of  payment,  compromise,  or  discharge, 
and  the  action  is  consequently  well-founded ; 
and  to  these  must  of  course  be  added,  the  very 
large  proportion  of  cases,  (of  whidi  no  ac- 
count can  be  obtained)  in  which  the  trial 
or  demurrer  is  followed  by  judgment  for  the 
plttntiff. 


NEW  BILLS  IN  PARLIAMENT. 


0ATH8  ABOLITION. 

This  is  intituled  "  An  Act  for  the  more  ef- 
fectual Abolition  of  Oaths  and  Affirmations 
taken  and  made  in  various  departments  of  the 
State,  and  to  substitute  Declarations  in  lieu 
thereof." 

The  preamble  recites,  that  by  1  &  2  W.  4, 
c.  4,  and  by  other  enactments,  the  number  of 
oaths  and  affirmations  required  to  be  taken  in 
the  Customs  and  Excise  had  been  greatly  dioii- 
nished,  and  the  beneficial  operation  thereof 
gave  ground  to  l>elieve,  that  the  number  of 
oaths  and  affirmations  might  with  advantage 
be  further  reduced  in  those  and  in  other  depart- 
ments of  the  state. 

The  substance  of  the  proposed  enactments 
is  as  follows : 

1 .  Lords  of  the  Treasury  empowered  to  sub. 
stitute  declaration  for  oath,  &c.,  in  certain 
cases. 

2.  Notice  of  substitution  of  declaration  to 
be  published  in  <jazette. 

3.  Persons  knomngly  making  false  declara- 
tions liable  as  for  perjury. 

4.  In  cases  of  false  declarations  in  matten 
relating  to  the  Customs  and  Excise,  addi- 
tionalpenalty  of  100/. 

5.  Oath  of  allegiance  still  to  be  required  is 
all  cases. 

The  following  clause  excepts  judicial  pro- 
ceedings : 

6.  That  nothing  in  this  act  contained,  sball 
extend  or  apply  to  an  oath,  solemn  affirmation, 
or  affidavit,  which  now  is,  or  hereafter  may  be 
made  or  taken,  or  be  required  to  be  made  or 
taken  in  any  judicial  proceeding  in  any  0>art 
of  Justice ;  or  in  any  proceeding  for,  or  by 
way  of  summary  conviction  before  any  Justice 
or  Justices  of  the  Peace ;  but  all  such  oaths, 
affirmations,  and  affidavits,  shall  be  continued 
to  be  required,  and  to  be  administered,  taken, 
and  made,  as  well,  and  in  the  same  manner  as 
if  this  act  had  not  been  passed. 

The  remainder  of  the  clauses  are  as  followB^ 

7.  Universities  of  Oxford  and  Oambridg«, 
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iad  all  other  bodies,  may  lulMtitate  declara- 
Uon  in  liea  of  an  oath. 

8.  Churchwarden's  and  sidesman's  oath 
abolished,  and  a  declaration  made  in  lieu  of  an 
oath. 

9.  Declaration  substituted  for  oaths  by  per- 
sona acting  in  turnpike  trusts. 

10.  Fees  on  oaths  payable  on  declarations, 
substituted  in  lieu  thereof. 

11.  Persons  administering  the  oaths  con- 
trary to  the  act,  guilty  of  a  misdemeanor. 

12.  Recovery  of  penalties. 

13.  Act  to  take  effect  after  1st  of  June, 
1835. 

14.  Act  may  be  amended  during  the  present 
session. 


CHESTER  criminals'  EXECUTION  BILL. 

\^A»  amended  by  the  Committee^ 

That  from  and  after  the  passing  of  this  act, 
the  iherifit  of  4he  county  of  the  eity  of  Chetier 
for  the  time  being,  shaU  execute  the  sentence 
of  death  upon  all  criminals  condemned  to  die, 
for  offences  committed  \iithin  the  county  of 
Chester ;  and  the  Judges,  or  any  one  of  them, 
named  in  the  commission  of  oyer  and  terminer 
and  gaol  delivery,  issued,  or  from  time  to  time 
to  be  issued  for  the  county  of  Chester,  shall 
have  full  power  and  authority  to  make  such 
orders  on  the  constable  of  the  castle  of  Ches- 
ter, for  delivering  such  criminals  to  the  sheriffs 
of  the  county  of  the  city  of  Chester;  and  on  the 
said  sheriffs  for  the  execution  of  such  criminals 
by  the  sud  sheriffs,  as  such  judges  or  judge 
shall  think  fit ;  all  which  orders  the  said  con- 
stable and  sheriffs  shall  be,  and  they  are  here- 
by required  to  obey,  according  to  the  exigency 
thereof. 

That  if  at  any  time  it  shall  seem  fit  to  any 
judge,  before  whom  any  criminal  shall  be  con- 
victed, and  sentenced  to  die  for  any  offence 
committed  within  the  county  of  Chester,  that 
such  criminal  should  be  executed  at  aiw  place 
not  within  the  jurisdiction  of  the  sherifis  of  the 
city  of  Chester,  but  within  the  county  of  Ches- 
ter; it  shall  be  lawful  for  such  judge  to  make 
any  order  which  he  may  think  fit,  upon  the 
sheriff  of  the  county  of  Chester,  to  execute 
such  criminal  at  such  place ;  and  also  upon  the 
constable  of  the  castle  of  Chester,  to  deliver 
such  criminal  to  the  sheriff  of  the  county, 
and  do  and  perform,  and  suffer  to  be 
.  done  and  performed,  all  such  matters  and 
things  as  may  be  necessary  for  carrying  into 
effect,  and  executing  such  sentence ;  and  the 
said  sheriff  and  constable  shall  be  liable,  and 
are  hereby  required  to  obey  all  such  orders. 


LAW  OF  EXECUTORS  AND  ADMINISTRATORS. 

In  the  last  session  of  Parliament,  the  bill  as 
first  brought  in  by  Sir  J.  Campbell,  combined 
the  proposed  alterations  in  the  law  of  Wills,  as 
well  as  the  law  of  Executors  and  Administra- 


tors. These  two  objects  are  now  sought  to  ba 
obtained  by  separate  bills.  For  the  present, 
we  beg  to  direct  the  attention  of  our  profes- 
sional brethren,  to  the  bills  for  auiending  the 
law  of  Executors  and  Administrators. 

The  proposed  enactments  are  as  follows . 

Interpretation  Clatae. 
I.  That  the  words  and  expressions  herein- 
after mentioned,  which  in  their  ordinary  sig- 
nification have  a  more  confined  or  a  difi^rent 
meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the 
act,  shall  exclude  such  construcdon,  be  inter- 
preted as  follows;  (that  is  to  say,)  the  word 
'*  will,"  shall  extend  to  a  testament  and  to  a 
codicil;  and  the  words  "personal  estate,"  shall 
extend  to  leasehold  estates,  monies,  choses  in 
action,  goods,  chattels,  rights,  credits,  and  all 
other  personal  property  whatsoever,  and  any 
share  or  interest  therein ;  and  every  word  im- 
porting the  singular  number  only,  shall  extend 
and  be  appliecfto  several  persons  or  things,  as 
well  as  one  person  or  thing ;  and  every  word 
importing  the  masculine  gender  only,  shall  ex- 
tend and  be  applied  to  a  female  as  well  as  a 
male. 

Pa$$ing  legral  title  to  Legatee, 

2.  That  the  assent  of  an  executor  or  admin- 
istrator, shall  not  vest  in  a  legatee  the  legal 
title  to  any  personal  estate,  other  than  such 
chattels  as  may  pass  by  delivery ;  but  that  such 
title  shall  remain  vested  in  the  executor  or  ad- 
minidtrator,  until  he  shall  have  executed  an 
assignment  or  release  in  writing,  of  such  per* 
sonal  estate. 

Settings  /iufgnmenti  aside, 

3.  That  every  Court  of  Equity  shall  have  ju- 
risdiction to  make  void  any  assignment  or  re- 
lease of  personal  estate,  which  may  have  been 
executed  by  an  executor  or  administrator,  to 
or  fur  the  benefit  of  the  legatee  thereof,  or  to 
decree  a  re-assignment  to  be  made  to  any  per- 
son of  such  personal  estate ;  and  also  to  decree 
a  restoration  or  delivery  to  be  made  to  any 
person,  of  any  chattel  which  may  have  been 
delivered  to  or  for  the  benefit  o^  a  legatee : 
Provided,  that  the  jurisdiction  hereby  given 
shall  not  extend  to  prejudice  or  affect  tne  right 
of  any  bond  fide  purchaser  for  valuable  consid- 
eration. 

Executor's  Representative, 

4.  That  notwithstanding  an  executor  or 
survivor  of  two  or  more  executors,  may  have 
died  without  obtidning  probate  of  the  will  of 
the  testator,  the  survivor  of  such  executor,  or 
of  such  surviving  executor,  shall  be  the  per- 
sond  representative  of  such  testator,  in  prefer- 
ence to  any  person  to  whom  letters  of  aaminis- 
tration  may  be  granted,  and  shall  be  entitled  to 
prove  the  will  of  such  testator. 

Renouncing  Executorship, 

5.  That  any  executor  of  an  executor,  whether 
he  shall  or  not  have  proved  the  will  of  the  tes- 
tator, by  whom  he  shall  have  been  aopointed 
axecutor,  may  at  any  time  before  he  shall  have 
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intermeddled  with  the  asgets  of,  or  otherwise 
acted  as  the  personal  representative  of  any  per- 
son of  whom  such  testator  was  the  executor, 
renounce  the  executorship  of  the  will  of  such 
person,  in  like  manner  as  he  mi^ht  have  re- 
nounced the  probate  of  the  will  of  the  testator 
by  whom  he  shall  be  appointed  executor,  be- 
fore he  had  proved  the  same,  or  acted  as  his 
executor;  and  after  such  renunciation^  any 
person  to  whom  letters  of  administration  of  the 
personal  estate  of  such  person  may  be  ^nted, 
shall  be  his  legal  personal  representative,  as  if 
there  had  been  no  such  executor. 

Voidable  AdminiitraitOM. 

6.  That  where,  in  consequence  of  the  will 
not  having  been  discovered^  or  from  any  other 
cause,  letters  of  administration  shall  have  been 
granted  of  the  personal  estate  of  any  testator, 
at  a  time  when  there  mav  be  an  executor  of 
his  will ;  such  letters  of  administration  shall  be 
voidable  only,  not^vithstanding  such  executor 
may  not  have  renounced  probate  of  will  of  such 
testator,  or  may  have  acted  in  the  execution 
thereof,  or  may  afterwards  prove  the  same; 
and  such  letters  of  administration  shall  not  be- 
come void  until  the  same  shall  be  revoked,  or 
until  probate  of  the  will  of  snch  testator  shall 
be  granted  to  the  executor. 

7.  That  every  act  or  deed  done  or  executed 
by  an  executor  or  administrator,  under  or  bv 
virtue  of  letters  of  administration,  which  shall 
be  voidable,  shall  be  valid,  not  withstand!  og 
such  letters  of  administration  shall  afterwards 
be  revoked,  or  become  voidable:  Provided, 
that  every  person  to  whom  as  next  of  kin,  or 
otherwise,  any  personal  estate  of  the  testator, 
or  money  produced  therefrom,  shall  be  deliv- 
ered, assigned,  or  released  by  such  administra- 
tor, or  who  shall  become  entitled  to  any  such 
personal  estate  or  money*  by,  from,  or  under 
such  administrator,  other  than  a  bond  fidff 
purchaser  for  valuable  consideration,  shall  be 
liable  in  equity  to  account  for  and  deliver,  as^ 
sign  or  transfer  the  same  to  the  legatee  or 
other  person  entitled  thereto,  under  the  will  of 
such  testator. 

8.  That  every  deed  or  other  assurance  exe- 
cuted by  an  executor  by  virtue  of  his  office, 
after  voidable  letters  of  administration  of  the 
personal  estate  of  his  testator  shall  have  been 
granted,  and  before  the  same  shall  have  been 
revoked,  or  probate  of  the  will  shall  have  been 
granted  to  such  executor,  shall  be  void. 

9.  That  every  deed  or  other  assurance  exe- 
cuted by  an  executor,  bv  virtue  of  his  office, 
shall  be  void  in  case  he  shall  die  without  hav- 
ing proved  the  will  by  which  he  shall  be  ap- 
pointed executor. 

Discharge  qf  Executor,  Sfc. 

10.  That  where  any  person  shall  be  desirous  of 
being  discharged  from  his  office  of  executor  or 
adminisirator,  it  shall  be  lawful  for  any  Court  of 
Equity,  bv  a  decree  to  be  made  in  a  suit  in- 
stituted tor  that  purpose,  to  discharge  such 
person  from  such  office,  in  like  manner  as  any 
person  may  be  discharged  by  such  Court  from 
the  office  of  a  trustee ;  and  after  such  decree, 
such  person  shall  cease  to  be  such  executor  or 


adminbtraior ;  and  it  shall  be  lawftil  ftif  tiw 

Court  who  would  be  entitled  to  grant  probate 
of  the  will  or  letters  of  administration  of  the 
personal  estate  of  the  testator  or  intestate  of 
whose  will  or  personal  estate  the  person  lo  dis- 
charged shall  have  been  executor  or  adminis- 
trator, to  grant  letters  of  administration  of  the 
personal  estate  of  such  testator  or  intestate,  as 
if  the  executor  so  discharged  had  died  intet- 
tate,  or  the  administrator  jo  discharged  had 
died. 

1 1.  That  this  act  shall  not  extend  to  the  will, 
or  letters  of  administration*  or  the  personal 
estate,  or  the  executors  or  administrators  of 
any  person  who  shall  die  before  the  Ist  Jan. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XCIV. 


CONBTRUCTION  OF  CHIWNBT  SWKBPKRS'  ACT. 

To  the  Editor  i/the  Legal  Odsener. 

Sir, 
An  impression  is  abroad  that  the  poor  sweeps 
are,  by  Mr.  Tooke's  act,  prohibited  from  call- 
ing "  sweep,"  and  the  little  fellows  conse- 
quently are  sometimes  for  half  an  hour  together 
endeavouring  to  rouse  the  servants  by  ringing 
the  kitchen  bell,  while  the  shrill  cry  "  sweep" 
would  do  the  business  in  a  second.  The  ab- 
surdity of  any  enactment  on  such  a  subject  has 
induced  me  to  look  at  the  act ;  and  to  my  sur- 
prise I  find  that  there  is  nothing  of  the  kmd  in 
It.  The  act  prohibits  any  master  Journeyman,  or 
ap])rentice  from  calling  or  hawking  the  streets; 
but  it  surely  can  never  be  contended  that  a 
sweep's  calling  "sweep,"  or  any  thing'else,  for 
the  purpose  of  letting  the  folks  know  of  his  ar- 
rival according  to  orders,  can  be  considered 
calling  or  hav^ing  the  streets. 

PARTIES  TO  ACTIONS. 

Sir, — In  the  extremely  useful  paper  in  the 
Legal  Observer,  of  the  28th  February,  on  the 
parties  to  actions,  the  writer  has  forgotten  to 
notice  the  late  act  of  parliament,  enabling  exe- 
cutors to  sue  and  be  sued  for  wrongs  done  to 
or  by  their  testator.  1  am  aware  that  it  was 
not  the  intention  of  the  writer  of  that  article  to 
enumerate  every  instance  in  which  the  rights 
of  parties  to  sue  might  admit  of  a  slight  doubt, 
but  merely  to  lay  down  general  rules,  by  the 
aid  of  which  the  afligent  practitioner  might  be 
enabled  to  form  a  correct  opinion.  But  It 
appears  to  me,  that  the  act  ot  parliament  to 
which  I  allude  (3  &  4  W.  4.  c.  42.  s.  2.)  re- 
quires narticular  mention,  inasmuch  as  it 
materially  alters  the  old  rule  of  aeth  per^ 
sonalis  moritur  cum  pertoni. 

Having  said  thus  much  on  what  I  consider 
an  omission  in  that  article,  I  beg  to  propose 
the  addition  of  the  following,  or  some  such 
matter,  as  an  addenda  to  that  article. 
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WMi  resMct  to  actions  for  wrongi  inde- 
pendently Of  contract,  the  role  was,  tnat  actio 
penonaiu  mariiur  ettm  per$ond;  and  conae- 
quently  executors,  could  not  in  ^eneFal  bring 
an  action  for  a  wrongs  done  to  their  testator. 
But  this  was  partially  remedied  by  stat.  4  Edw. 
3.  c.  7,  by  which  executors  may  have  an 
action  of  trespass  for  a  wrong  done  to  their 
testator.  But  this  has  been  farther  extended 
by  tiie3  &  4  W.  4.  c.  42,  s.  2,  bv  which  an 
action  of  trespass,  or  trespass  on  the  cjse,  may 
be  maintained  by  executors  for  any  injurv  to 
tbeir  testator's  estate,  so  as  such  injury  snail 
have  been  committed  within  six  calendar 
months  before  their  testator's  decease,  and 
provided  such  action  shall  be  brought  within 
one  year  after  such  decease ;  and  such  action 
may  be  muntained  agdnst  executors,  &c.  for 
any  wrong  done  by  the  testator  to  another's 
real  or  personal  propertsf,  so  as  such  injury 
shall  have  been  committed  within  six  calendar 
months  before  such  person's  death,  and  pro- 
vided such  action  shall  be  brought  within  six 
calendar  months  after  executors  taking  such 
executorship.    The  damages  recovered  to  be 

Sayabie   in  like  manner  as  simple  contract 
ebts. 

Perhaps  your  intelligent  correspondent 
might  consiaer  that  the  above  was  irrelevant  to 
the  subject  he  was  writing  on,  viz.  **  the  parties 
to  actions;"  but  I  think  he  will,  on  reflection, 
coincide  in  my  opinion,  that  it  ought  to  have 
formed  a  portion  of  his  subject,  inasmuch  as  it 
confers  a  right  of  action  on  parties  who  before 
that  act  had  no  such  right,  and  who  conse- 
qaently  must  be  parties  to  such  an  .action. 

H.  G.  S. 
[We  insert  this  letter  as  not  without  its  use, 
although  weconader  the  suggestion  it  contains 
does  not  strictly  applv  to  the  subject  treated  of 
by  onr  learned  contributor. — EdJ] 

ATT0RNBT8  TAKING  SPKCIAL  BAIL. 

In  the  new  edition  of  Archbold's  Practice, 
by  Ohitty,  under  the  head  of  '*  Bail  put  in  in  the 
Conntry,"  it  is  stated,  that  i*  it  is  enacted  by 
statute  4.  Wm.  and  M.  c.  4,  s.  I.  that  the 
Chief  Justice,  &c,  shall  grant  commissions  to 
such  persons  as  they  shall  think  fit  (not  ^eing 
oommon  attorneys  and  solicitors)  in  the  several 
counties  of  England  and  Wales,"  &c.  Is  it 
meant  that  attorneys  cannot  be  commissioners 
for  taking  special  bail,  as  b  very  often  the  case  ? 

W.T. 


SUPERIOR  COURTS. 


BXGHAN6K  OF  LAKD8  IN  COMMON  riBLDS. 

Sir, 
As  M.  seems  to  have  abandoned  that  which 
appears  to  me  to  be  the  true  construction  of 
the  first  section  of  this  statute,  together  with 
his  parenthesis ;  give  me  leave  to  suggest  the 
insertion  of  a  comma,  without  resorting  to  a 
bracket ;  let  us  read  the  section  thus :  ''in lieu 
of  and  in  exchange  for  any  other  land  lying  in 
the  same  or  any  other  common  field ,  or  for  any 
inclosed  land ,  within  the  same  or  any  adioin- 
ing  parish."  The  word  ''land,"  in  the  latter 
part  of  the  section,  must,  of -course,  mean  land 
ejusdem  generis,  J.  C. 


&arlr  C^atutlUir'ir  Ciyurt. 

MANORIAL  RIGHTS.— AGQUIB8CVNCB. 

Circumstances  in  which  long  acquiescence  of 
the  lord  of  a  manor  in  encroachmente  upon 
his  manoriai  rights  by  the  tenants  of  the 
manor  wiihout  complaint,  was  held  to  be  a 
bar  to  a  suit. 

The  bill  was  filed  by  the  lord  of  the  manor 
of  Oldbury,  in  the  county  of  Salop,  a^nst  the 
copyhold  tenants  of  the  manor ;  and  it  prayed 
that  they,  their  lessees,  assis^nees,  and  vendees, 
might  be  restrained  from  digging  for  coal  and 
iron-stone  within  the  manor,  and  that  they 
might  be  decreed  to  account  for  the  profits 
derived  from  the  working  of  the  said  mines 
for  the  last  twenty  years. 

The  defendants,  by  their  answers,  insisted 
that  they  had  a  right  by  the  custom  of  the 
manor  to  dig  for  these  mines  in  their  respec- 
tive copyhold  lands ;  that  they  had  done  so  for 
more  than  thirtv  years,  not  only  without  hin- 
drance, but  with  the  knowledge  and  acqtifci 
escence  of  the  lord  and  steward  of  the  manor, 
and  that  they  had  expended  a  large  sum  in 
working  and  improviog  the  mines. 

This  defence  was  supported  by  evidence  of 
the  long  exercise  by  them  of  the  rif  ht  claimed, 
by  digging  for  minerals,  cuttintr  timber,  con- 
veying away  clay  for  bricks,  ana  by  otherwise 
dealing  with  the  subsoil  of  the  respective  copy- 
hold lands  for  near  thirtv  years,  without  any 
complaint  on  the  part  of  the  lords  of  the  man- 
nor.  The  evidence  shewed  farther,  that  the 
tenants  carried  away  coal  dug  in  their  lands, 
by  a  canal  in  the  immediate  view  of  the  manor 
house,  with  the  cognizance  of  the  steward  | 
and  that  the  wills  of  the  deceased  tenants^  the 
surrenders  and  admissions  of  the  new,  entered 
on  the  rolls  of  the  Manor  Court,  often  con- 
tained reservations  or  bequests  of  the  mines  of 
coal  and  iron. 

The  Master  of  the  Rolls,  on  the  heariu|^  of 
the  cause,  ordered  the  suit  to  be  stayed  tor  a 
year,  ^ving  the  lord  liberty  in  that  time  to  try 
his  right  by  an  action  of  trover  or  issue 
against  the  defendants  and  their  vendees  or 
assignees.  No  action  was  brought  by  the 
plaintiff,  and  the  defendants  now  appealed 
from  his  Honor's  order,  and  prayed  that  the 
bill  be  dismissed. 

Sir  Edward  Sugden,  Mr.  Jacob,  and  Mr.  G. 
Richards,  for  the  defendants,  iDsisted,  that  iti 
the  circumstances  of  the  case  as  proved  in  evi- 
dence, the  plaintifif  had  no  equity;  and  that  his 
acquiescence  for  more  than  twenty  years,  with- 
out remonstrance  or  claim  of  right,  joined  to 
the  facts  of  his  steward  accepting  surrenders 
from  the  tenants,  with  express  reservation  of 
the  minerals,  were  a  complete  bar  to  his  cluui 
in  this  Court.  Hiches  r.  Cooked  Dillon  ▼, 
Parher.^ 

*  4  Dow  Pari.  C.  16. 
*  1  Clark  &  FmncUy,  P.  C.  304—18. 
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Sir  fFilHam  Notm,  Mr.  Knight,  and  Mr. 
Wkitmarth,  supported  the  order  of  the  Court 
below. — Contended  that  the  lapse  of  time 
worked  no  bar  in  the  case,  and  that  the  plain- 
tiff was  proceeding  at  law. 

The  Lord  Chaneell^  (Brougham)  having 
'taken  into  consideration  the  circumstances 
and  proofs  in  the  case,  thought  it  was  not 
consistent  with  the  principles  of  a  Court  of 
Equity  to  permit  a  party,  after  such  long  ac- 
quiescence, to  demand  the  profits  of  property 
upon  which  he  allowed  others  for  so  many 
years  to  expend  their  money  and  labour,  with- 
out incurring  the  least  risk  himself.  The  lord 
having  neglected  to  bring  the  action  for  which 
the  order  of  the  Master  of  the  Rolls  gave  him 
liberty,  the  bill  ought  not  to  be  anv  longer 
allowed  to  hang  over  the  defendants,  but  must 
be  dismissed,  with  costs  of  the  suit.  The 
language  of  Lord  Redesdale,  in  Hickes  v.  Cooke, 
and  of  Lord  Lyndhurtt,  in  Dillon  v.  Parher, 
were  applicable  to  this  case. 

Parrott  v.  Palmer,  at  Westminster,  M.  T. 
1834. 


VAWNBROKBRS'  ACTS.— ILLEGAL  CONTRACT. 

.  j4  contract  of  partnership,  in  violation  o/ the 
law  relating'  to  pawnbrokers,  is  void,  aU 
though  nothing  appear  on  the  face  of  the 
contract  to  contravene  the  law;  but firom 
the  waff  in  which  the  business  was  tarried 
on,  it' must  be  if^erred  that  there  was  a 
subsidiary  contract,  either  verbal  or  writ' 
ten,  ajfeeting  the  primary  contract,  and 
evading  the  mw. 

This  was  an  appeal  from  a  decree  of  the 
Matter  of  the  RolU^  One  of  the  parties  is  the 
widow  and  administratrix  of  one  Armstrong, 
who  carried  on  the  business  of  a  pawnbroker 
in  Bfldd win's  Gardens,  London ;  the  other  is 
the  representative  of  oneWamer,  who  claimed 
to  have  been  a  partner  in  that  business,  and  to 
have  a  lien  on  the  estate  of  Armstrong  to  the 
extent  of  7000/.  He  entered  into  the  partner- 
ship with  Armstrong  in  18 1 0,  when  he  advanced 
the  sura  of  2000A,  on  the  condition,  as  expres- 
sed in  the  articles  of  agreement,  that  Arm- 
strong  was  to  have  the  sole  management  of  the 
business,  and  that  Warner  was  to  receive— 
whatever  might  be  the  loss  or  profits  of  the 
trading — a  yearly  interest  of  10/.  per  cent,  on 
his  capital.  The  business  proved  lucrative, 
and  further  advances  were  made  by  Warner, 
until,  at  the  death  of  Armstrong,  the  whole  of 
his  share  in  the  property,  principal  and  inter, 
est,  amounted  to  7000/.  Warner  then  de- 
manded a  settlement  of  accounts,  and  pay- 
ment of  interest ;  but  Mrs.  Armstrong,  the 
widow  and  administratrix,  resisted  his  claim 
of  interest  or  capital,  because,  as  she  alleged, 
the  partnership,  as  it  had  been  carried  on,  was 
contrary  to  the  provisions  of  the  acts  for  the 
regulation  of  the  trade  of  pawn  broking,^  by 
which  it  is  provided  that  all  persons  carrying 

•Sec7L.O.  p.640. 

*  25G.3.  C.48;  36  0.  3,  c.87j  and39& 
40  O.  3,  c.  99. 


on  that  trade  must  have  thdr  names  Insefted 
in  the  license,  and  painted  over  the  door,  &c. 
In  the  present  case,  notwithstanding  the  deed 
of  partnership  is  not  disputed,  the  name  of 
Warner,  the  plaintiff,  was  not  in  the  license — 
in  the  lease  of  the  house — in  the  policy  of  in- 
surance— in  the  books  of  the  partnership — 
over  the  door — or  in  any  part  of  the  transac- 
tions. 

On  the  matter  coming  before  the  Master  of 
the  Rolls,  he  directed  an  issue,  to  try  whether 
there  had  been  such  dealings  under  this  part- 
nership as  would  vitiate  a  contract  in  itself 
legal,  but,  as  it  was  alleged,  illegally  executed. 
The  Jury,  under  the  direction  of  Lord  Lynd^ 
hurst,  before  whom  the  issue  was  tried  in  the 
Court  of  Exchequer,  found  for  the  plaintiff, 
that  nothing  had  been  proved  before  them  to 
shew  that  the  contract  was  either  illegal,  or 
illegally  executed ;  the  learned  Judge  at  the 
same  time  ruling,  that  there  was  nothing  to 
prohibit  a  partnership  of  this  description  in  the 
trade  of  pawnhroking.  The  law  and  the  facts 
were  again  brought  before  the  Judges  in  Error, 
upon  a  bill  of  exceptions ;  but  althou|jrh  they 
held  that  the  learned  Judf^  had  been  mistaken 
with  regard  to  the  law,  they  affirmed  the 
finding  of  the  Jnry.<^  Notwithstanding  these 
two  dbcisions,  the  Master  of  the  Roils,  upon 
the  hearing  on  further  directions,  dismissed 
die  plaintiff's  bill,  with  costs.  It  was  from 
that  decree  the  appeal  was. 

Mr^ATfif^A/and  Mr.  fFahefield,  in  support  of 
the  appeal.  As  pawnbrokers'  interest  was  by 
law  12i  per  cent.,  the  contract  for  10  was  per- 
fectly legal.  The  whole  of  the  circumstances, 
as  proved  on  the  trial,  would  not  substantiate 
any  implied  illegal  contract  in  addition  to  the 
legal  one ;  and  as  the  jury  had  so  found,  it  was 
contrary  to  all  precedent  for  a  Judge  in  Equity, 
after  haviug  directed  an  issue,  to  pronounce  a 
decree  directly  opposite  to  the  sense  of  the 
verdict  of  the  Jury. 

Sir  E.  Sugden,  Mr.  Cooper,  and  Mr.  Lovatt 
supported  the  decree. 

The  Lord  Chancellor^  sud,  he  should  take  a 
day  or  two  to  consider  the  matter;  but  he 
thought  it  right  to  say  then,  that  substantially 
and  in  effect  the  Master  of  the  Rolls  had  not 
run  counter  to  the  opinion  of  the  Judges  in 
Error.  It  was  one  thing  to  say  that  a  contract, 
in  itself  perfectly  legal,  had  not,  as  was  proved 
before  tnem,  been  illegally  executed;  and 
another  to  declare  that  the  same  contract, 
though  perfectly  valid  when  entered  into,  had 
not,  by  some  understanding  between  the  par- 
ties, been  so  executed  as  to  render  it  invalid 
and  abortive.  It  was  his  duty  to  see  that  there 
had  been  no  such  secondary  contract  or  under- 
standing between  the  parties;  and  for  this 
purpose  heshoidd  look  into  the  evidence,  and 
also  examine  precedents  touching  the  assertion 
of  the  counsel  for  the  plaintiff,  that  no  Equity 
Judge  had  ever  decided  contrary  to  the  finding 
of  a  jury,  or  abstained  from  sending  the  matter 

^  See  Armstrong  y.   Lewis  and  others,  2 
Cromp.  and  Mee.  2/4. 
'  Lord  Brougham. 
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to  a  new  trial,  if  the  finding  in  the  first  was 
unsatisfactory.  The  Legislature,  on  the  sound- 
est principles  of  public  policy,  had  provided 
that  all  the  partners  in  pawnbroklng  should  be 
known ;  ana  it  was  essential  that  the  law  should 
not  be  evaded. 

His  Lordship,  on  the  dav  he  gave  ap  the 
great  seal,  said,  that  "  looking  at  all  the  facts 
of  this  case,  both  in  respect  of  the  conduct  of 
the  parties  and  the  nature  of  their  transactions, 
and  applying  to  them  the  test  and  rules  of  com- 
mon sense,  abandoning  all  legal  subtleties, 
which  are  discreditable  to  the  law  as  well  as  to 
jmtiee,  I  am  clearly  of  opinion,  that  the  objec- 
tion made  here  must  be  held  to  prevail.  It 
was  of  the  greatest  importance  to  the  public, 
that  the  acts  applying  to  pawnbrokers  should 
be  strictly  enforced. 

Decree  affirmed. — Armstrongs »  Armstrong, 
and  ffnrner  v.  Armstrong,  at  Westminster, 
Nov.  15  and  21,  1831. 


SifllU  Court. 

INJUNCTION. — PARTNERSHIP. 

Circumstances  in  which  the  Court  will,  upon 
motion,  grant  an  injunction  to  prevent  a 
continuing  breach  of  contract  between  part' 
ners,  although  the  injunction  amounts  to 
the  whole  of  the  relief  prayed  for  by  the 
bill,  and  it  does  not  prop  for  a  dissolution 
of  the  partnership. 

This  was  a  bUl  filed  by  one  partner  of  a  com- 
mercial firm  against  another,  and  a  motion  was 
made  on  bdudf  of  the  plaintiff,  for  an  injuocdon 
to  restrain  the  defendant  from  keeping  in  his 
exclusive  possession,  a  certain  book  belonging 
to  the  partnership  business.  The  motion  was 
supported  by  arguments  founded  upon  a  cove- 
nant In  the  articles  of  partnership,  under  which 
it  was  provided,  that  all  the  partnership  books 
should  be  kept  in  the  counting-house,  open  at 
all  times  to  the  inspection  and  examination  of 
the  partners.  The  defendant  took  away  one  of 
these  books, .  and  kept  them  in  his  exclusive 
possession ;  and  hence  was  inferred  a  violation 
of  the  articles  of  partnership,  and  an  intention 
to  take  advantage  of  the  plaintiff  in  respect  of 
the  customers  of  the  firm,  whose  numes  were 
recorded  in  the  book  in  question,  as  the  part- 
nership Mras  soon  to  be  dissolved. 

The  further  facts  and  anpiments  in  the  case, 
may  be  inferred  from  the  &llo^ng  judgment : 

The  Master  of  the  Rolls,  having  noticed  those 
facts,  said,  three  objections  have  been  made  to 
the  granting  of  the  mjunction  sought  for ;  first, 
that  the  injunction  embraces  the  whole  relief 
sought  by  the  bill ;  secondly,  that  as  the  bill 
does  not  pray  a  dissolution  of  the  partnership, 
the  Court  has  no  jurisdiction  to  interfere ;  and 
thirdly,  that  the  injunction  sought  to  be  ob- 
tained, is  open  to  the  objection,  that  the  Court 
would  thereby  enable  the  parties  indirectly,  to 
do  that  which  it  has  no  jurisdiction  to  enable 
them  to  do  directly.  The  first  objection  has  no 
weight,  because,  although  the  Court  cannot 
grant  a  perpetual  injunction  upon  motion,  it  is 


in  the  constant  habh  of  granting  interlocutory 
injunctions,  until  the  whole  merits  of  the  case 
are  ascertained  upon  the  hearing.  As  to  the 
second  objection,  a  rule  has,  indeed,  been  laid 
down,  that  a  suit  between  partners  cannot  be 
entertained  unless  a  dissolution  is  prayed  for ; 
but  that  has  been  said  to  apply  only  to  cases  in 
which  an  account  is  prayed  for,  which  is  not 
the  case  here.  Jt  is  obvious,  that  such  a  rule 
might  be  easily  evaded  bv  praying  in  all  cases 
for  a  dissolution,  whether  there  was  any 
intention  or  not,  to  take  steps  for  giving 
effect  to  the  prayer.  But  there  is  no  reason 
upon  any  of  Ihe  principles  recojpized  bv 
this  Court,  why  the  same  protection  whicn 
the  Court  gives  to  all  other  persons, 
should  not  be  given  to  partners  in  commercial 
concerns,  who  are  more  likely  than  other  per- 
sons to  require  that  protection.  If  this  Court 
interferes  to  restrain  breaches  of  covenant  be- 
tween other  persons,  why  should  it  deny  that 
benefit  to  partners  ?  The  third  objection  was 
the  only  one  which  raised  any  doubt  in  my 
mind,  because  it  is  one  which  has  weifhea 
strongly  with  Judges,  for  whose  opinions  I  en- 
tertain a  great  respect,  and  1  should  be  unwil- 
ling  to  grant  an  injunction,  the  effect  of  which 
would  be  to  give  the  Court  jurisdiction  to  do 
that  indirectly,  which  it  cannot  do  directly. 
But  there  is  a  distinction  between  cases  m 
which  the  defendant  has  done  all  that  he  in- 
tended to  do,  and  the  Court  seeks  to  undo  that 
which  has  been  previously  dime;  and  cases 
where  the  injury  complained  of  is  a  continuing- 
breach  of  duty  or  contract,  which  the  defendant 
is  committing  from  day  to  day.  The  present 
is  a  case  of  the  latter  deacriptini,  iaaimuch  as 
die  defendant  by  kemng  the  book  in  his  pos- 
session, and  \rithholaing  it  from  the  plaintiff, 
is  guilty  of  a  continuing  violation  of  the  articles 
of  partnership,  which  gives  the  Court  jurisdic- 
tion to  interfere  by  injunction.  I  am  of  opin- 
ion, therefore,  that  the  plaindff  is  entitled  to 
an  injunction  to  restrain  the  defendant  from 
a  further  riolation  of  his  covenant ;  and  it  will 
be  proper  in  drawing  up  this  iniunction,  to 
follow  as  closely  as  possible,  the  language  of 
the  covenant. 

Taylor  V.  Devis,  at  Westminster,  M.T.  1834. 


Camman  9Uatf. 

QUARB  IMPBDIT. — TIME  POR  DRCLARING.— • 
NON  PROS. 

The  year  within  which  a  platPitiff  must  de^ 
dare  is  to  be  rechoned,  both  in  personal  and 
real  actions,  from  the  return  day,  and  not 
from  the  date  cf  the  defendants  appear^ 
ance. 
This  was  an  application  to  set  aside  a  de- 
claration in  quare  impedit,  on  the  ground  of 
more  than  a  year  baring  expired  since  the 
return  da^  of  the  writ.    A  rule  nisi  having 
been  obtamed — 

Cause  was  shewn  agunst  it.  It  was  con- 
tended, that  the  rule  of  Hilary  term  which  re- 
quired a  plaintiff  to  declare  \rithin  a  year  after 
the  return  of  the  process,  did  not  apply  to  such 
cases  as  the  present. 
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The  Cimrt,  after  taking  time  to  coDrider, 
was  of  opinion  that  the  rule  referred  to  did  not 
apply  to  the  present  case ;  but  that  according 
to  the  rule  of  the  common  law,  which  applied 
to  all  forms  of  action,  the  plaintiff  ought  to 
have  declared  within  a  year,  and  that  year  was 
to  be  reckoned  from  the  time  of  the  return  of 
the  writ/  and  not  from  the  day  of  the  defend- 
ant's  appearance. 

Rule  absolute.— ^tfrii^#  v.  Jackson  and 
others,  H.  T.  1836.    C.  P. 


^^eqatt  at  pUaif. 

BAIL.— BAIL-BOND. — SETTING      ASIDB     FRO- 
CBEDINGS  ON  PAYMENT  OF  C08T8. 

ji  bail'hond  is  regular^  alihough  no  actual 
arrest  may  have  been  effected^  if  the  de- 
fendant by  his  own  act  has  waived  the  ne- 
cessity for  it. 

j4n  affidavit  to  set  aside  proceedings  an  a 
bau-lond  must  state  the  application  to  be 
made  for  the  bail's  indemnity  "  only,'* 

The  bail-bond  cannot  be  allowed  to  stand  as  a 
security  unless  the  plaintiff  has  declared  de 
bene  esse. 

In  this  case  an  application  was  made  to  set 
aside  proceedings  on  a  bail-bond,  on  the  ground 
of  irregularity.  The  alleged  irregularity  was, 
that  the  defendant  had  never  been  actually 
arrested,  although  the  fact  of  an  arrest  was 
recited  in  the  bail-bond.  Instead  of  being 
arrested  a  letter  was  sent  to  the  defendant 
stating  the  fact  of  a  warrant  being  in  the  hands 
of  the  officer,  and  the  defendant  subsequently 
gave  a  bail-bond.  It  was  contended,  that  as 
no  actual  arrest  had  been  effected  the  bail- 
bond  was  irregular. 

The  Court  was  of  opinion  that  the  act  of  the 
defendant  was  a  viraiver  of  the  actual  arrest,  and 
that  he  could  not  now  apply  on  that  ground  to 
set  aside  the  proceedings.  If  there  were  any 
circumstances  of  supposed  impropriety  in  ob- 
taining the  bail-bond,  they  should  have  been 
explained  in  the  affidavit  supporting  the  appli- 
cation. 

An  application  was  then  made  on  the  part 
of  the  bail  to  set  aside  the  proceedings  on  the 
bail-bond  on  payment  of  costs,  bail  above  hav- 
ing been  perfected.  A  rule  nisi  having  been 
obtained — 

Cause  was  shewn  against  it.  It  was  sub- 
mitted, that  the  application  could  not  succeed, 
on  the  ground  of  a  defect  in  the  affidavit  in 
support  of  it.  That  affidavit  stated  that  the 
appucation  was  made  by  the  bail  for  their 
"  own  "  indemnity.  Whereas  it  ought  to  have 
been,  "only"  indemnity. 

In  support  of  the  rule,  it  was  contended, 
that  although  such  should  be  the  form  accord- 
ing to  the  practice  of  the  Court  of  Kinir's 
Bench,  it  was  different  in  the  Exchequer.  The 
word  '*  own "  in  the  latter  Court  was  suffi- 
cient. 

The  Court  thought  the  affidavit  was  insuffi- 
cient, as  the  practice  of  the  Court  of  King's 
Bench  with  resect  to  such  affidavits  had  been 
adopted  in  the  Exchequer. 


The  applicadon  was  then  renewed  on  • 
regukr  affidavit.  It  appeared  that  bail  had 
not  been  put  in  in  due  time,  nor  had  the  plain* 
tiff  declared  de  bene  esse.  Various  negodations 
it  appeared,  hoivever,  had  been  carried  on  at 
the  instance  of  the  defendant,  bj^  which  such 
delay  had  been  caused  to  the  plamtiff  that  the 
period  had  gone  by  during  which  he  might 
have  tried  his  cause,  if  bail  had  been  perfected 
in  due  time. 

On  shewing  cause  against  the  rule  thus  ob- 
tained, it  was  contended,  that  although  the 
pluntiff  had  not  declared  dif  bene  esse,  and 
therefore  in  point  of  form  he  could  not  be  said 
to  have  lost  a  trial,  yet  in  point  of  reality  he 
certainly  had,  in  consequence  of  the  defend- 
ant's delay.  The  plaintiff  therefore  was  enti- 
tled to  have  the  bail-bond  to  stand  as  his  seen* 
rity. 

The  Court  was  of  opinion  that  as  it  had  been 
so  frequently  decided  that  a  trial  had  not  been 
lost  by  a  plaintiff  unless  he  had  declared  de 
bene  esse,  the  plaintiff  was  not  entitled  to  have 
the  bail-bond  stand  as  a  security.  The  present 
rule  must  therefore  be  made  absolute,  on  pay- 
ment of  costs,  without  the  bail-bond  .standing 
as  a  security. 

Rule  absolute  accordingly.— Cir//  v.  Thel" 
well,  H.  T.  1836.    E.xcheq. 


NOTES  OF  THE  WEEK. 


hottsjs  of  lords. 
BitUfor  Beccmd  Reading. 


mie  of  the  Bill. 

Residence  of  Clergy. 

PluralitiesPrevention. 

Oaths  Abolition. 

Contempts  in  Equity 
(Irelaiid). 

In^ts'  Property  (Ire- 
land). 


Proposer. 
Lord  Brougham. 
Lord  Brougham. 
Doke  of  RichmoncL 

TheLd.  Chancellor. 

TheLd.  Chancellor. 


In  Committee, 
Chester  Criminals  Execution. 


HOUSE  OF  COMMONS. 

Bills  to  be  brought  m. 

Amending  the  Law  of 

Tenure.  Sir  J.  Campbell. 

Amending  the  Law  of 
Escheat.  Sir  J.  CampbelL 

Improving  the  admini- 
stration of  Justice  in 
Ecclesiasticalcauses.    Attorney  General. 

Abolishing  the  Juris- 
diction of  Ecclesias- 
ticalcourtainTithes.     Mr.  C.  Buller. 

To  give  Prisoners  full 
Defence  byConnsel 
and  Attorney.  Mr.  Bwart. 


Notes  of  the  Week. — Answers  to  C^eries, 


S97 


To  amend  the  Law  oif 
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Chester  Criminals  Ex- 
ecution. Mr.  Jervis. 


ABOLJSHiya  IMVRISOKMBNT  FOR  DBBT. 

Tlie  printed  copies  of  this  Bill  had  not 
been  delivered  at  the  time  we  went  to  press; 
but  we  understand  the  details  of  the  mea- 
sure are  nearly  the  same  as  last  year.  We 
think  that  the  public  is  mainly  concerned  in 
the  question  of  abolishing  arrest  altogether. 
Some  part  of  the  profession  will  no  doubt 
be  affected  by  the  change ;  but  if  all  the 
provisions  contained  in  tiie  Bill  by  which 
property  of  every  kind  belonging  to  the 
debtor  is  to  be  made  available,  we  incline 
to  think  the  profession  at  large  will  rather 
gain  than  lose.  We  refer  however  to  an- 
other part  of  this  number,  for  the  statement 
of  the  dangerous  consequence  to  the  inte- 
rests of  creditors  of  a  total  abolition  of 
arrest. 

In  the  last  Bill,  which  was  brought  in 
after  the  Local  Courts  Plan  had  been  re- 
peatedly rejected^  a  kind  of  minor  scheme 
of  Local  Courts  was  proposed,  consisting  of 
Commissioners  (in  lieu  of  "  Judges  in  Ordi- 
nary "  as  forpierly  contemplated),  who  with 
regiBtrars,  official  assignees,  ushers,  and 
messengers,  were  to  form  Courts  of  Record 
for  carrying  the  Act  into  effect,  and  in 
which  attorneys  as  well  as  barristers  were 
t9  be  allowed  to  practise  as  advocates.  Ap 
peals  were  provided  for,  first  to  the  Court  of 
Review,  next  to  the  Lord  Chancellor,  and 
finally  to  the  House  of  Lords.  Now  we 
conceive,  that  until  the  Report  of  the  Com* 


missioners  on  Municipal  Corporations  shall 
be  brought  in,  and  i3ae  proper  measures 
considered  for  carrying  their  recommenda- 
tions into  effect,  tiiis  new  plan  of  Local 
Courts  of  Commissioners  of  Petitioning 
Debtors  should  be  deferred,  because  it  is  pro* 
bable  the  two  plans  (if  proper  to  be  carried) 
may  be  united,  and  one  half  the  expence  of 
each  thereby  saved.  We  trust,  therefore, 
that  after  the  Imprisonment  for  Debt  Bill 
has  been  printed  it  will  be  suspended  until 
the  whole  scheme  of  this  department  of  law 
reform  can  be  submitted  to  parliament. 


ANSWERS  TO  QUERIES. 


9ro9ertQ  antr  Vmit^snrtof . 
naviSB.  p.  304. 

1.  An  estate  tail  is  at  once  vested  in  S.  R, 
(which  of  course  she  can  bar  at  pleasure),  re- 
mainder to  her  and  her  heirs,  this  remainder 
being  charged  with  the  payment  of  certain 
sums  (for  these  are  a  charge,  and  no  condi- 
tion). If  S.  R.  has  died  without  barring  her 
estate  tidl,  what  should  hinder  her  heir-at-law 
from  being  the  remainder-man,  or,  in  default 
of  issue  of  the  body  of  R.  5.,  from  being  abso- 
lute.owner  ?  The  answer  seems  to  me  obvious 
enough.  I  have  presumed  that  your  corres- 
pondent has  usea  the  word  heir-at-law  in  a 
strict  le^al  sense,  and  therefore  that  S.  R.  is 
deceased ;  for  if  he  means  the  heir  apparent  or 
presumptive  living,  S.  R.  of  course,  as  nemo 
est  har*;s  viventit,  such  person  during  her  life 
takes  no  estate  at  all.  A  more  interesting 
query  than  the  one  put  by  G.  R.  F.  wiU  arise 
from  considering  the  very  case  he  has  given. 
Though  perhaps  not  strictly  regular  to  tack  a 
query  as  an  appendix  to  an  answer,  I  will  state 
it.  If  S.  R.,  during  her  life- time,  has  barred 
her  estate  taU,  and  conveyed  the  property  m 
fee,  will  the  charges  of  50/.  attach  on  the  pre- 
mises in  the  hands  of  the  purchaser,  on  default 
of  issue  of  the  body  of  R.  S.  F  or  do  the  words 
of  the  devise  merelj  charge  the  premises  m 
event  of  their  commg  to  the  heir-at-law  in 
default  of  such  issue  ?  for  the  testator  seems 
never  to  have  conceived  a  possibility  of  the 
estate  going  out  of  the  hands  of  S.  R.  before 
her  decease,  but  to  have  thought  it  firmly 
bound  up  at  least  for  her  life.  In  fact,  it  is  a 
common  notion  among  the  laity,  that  estates 
tail  cannot  in  any  way  be  conveyed. 

J.  O. 

2.  If  G.  R.  F.  will  refer  to  Fearne  on  Contin- 
gent Remainders,  p.  7*  he  will  find  this  very 
case  put  as  an  instance  of  a  contingent  remain- 
der of  the  first  class ;  the  two  cases  varv  only 
in  this :  that  in  the  one  put  by  Fearne,  tne  re- 
mainder is  limited  over  to  a  stranger;  while  in 
this,  it  is  limited  to  the  tenant  in  tiui  herself; 
the  consequence  of  which  Is,  that  the  remaindte 
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Antwen  to  Querki.^^QuerietM 


being  here  limited  to  a  party  who  takes  a 
prerious  estate  of  freehold,  the  word  "heirs  " 
must  be  considered  as  a  word  of  limitation,  and 
not  of  purchase,  the  latter  of  which  it  is  in  the 
case  put  by  Fearne.  See  Goodrf^hi  v.  IVright^ 
1  P.  Wms.  397.  Of  course  S,  R.  will  take  the 
remainder  in  fee,  subject  to  the  charges  of  50/. 
eachto/.  iS.  and  F.  S, 

(I) 

DBVI8B,    COKTTNGENT  OR  BXBCUTORY. 

PP.  80,  233.  239,  266,  336. 
I  am  called  upon  to  answer  what  I  think  of 
the  case  of  Roe  v.  Briggi,  16  East,  406,  which 
your  correspondent  (p.  335)  declares  is  com- 

eetely  in  opposition  to  the  doctrine  I  have 
fore  laid  oown,  p.  266.  I  had  read  the 
judgment  of  Lord  Ellenb'frouffh,  and  I  have 
now  read  it  again,  aided  by  the  parallel  now 
given  by  your  correspondent ;  but  I  must  own 
that  I  am  not  inclined  to  clumge  my  former 
opinion.  The  words  there  used  were,  "heirs 
of  the  body ;"  and  therefore  it  daes  not  want 
much  argument  to  show  that  a  person  cannot 
answer  that  description  during  the  life-time  of 
the  ancestor.  The  words  in  the  case  in  dis- 
pute were  "  eldest  cMW*  When  Lord  Ellen* 
borough  was  speaking:  of  children,  he  could 
only  mean  children  taking  as  heirs  of  the  bod^, 
ana  as  such  heirs  they  could  not  claim  in  their 
ancestor's  life-time.  If  Lord  Ellenborough 
meant  to  say  that  the  words  there  used  were 
tantamount  to  children^  then  is  the  case  deci- 
sive of  the  present  point ;  but  such  was  not  the 
decision,  for  wherever  he  speaks  of  children, 
he  merely  speaks  of  them  as  being  the  only 
parties  who  could  answer  the  words  "  heirs  of 
the  body ; "  but  because  there  were  children, 
be  did  not  mean  to  say  they  could  answer  the 
description  in  the  lifetime  of  the  ancestor. 
To  shew,  that  if  the  word  "  children "  had 
l)een  used  in  the  place  of  "  heirs  of  the  body,*' 
Lord  Ellenborough  would  have  decided  other- 
wise, I  shall  again  refer  to  the  case  of  Doe  v. 
Newell,  which  was  subsequently  carried  to 
the  House  of  Lords,  and  is  there  reported, 
5  Dow.  202;  and  in  the  King's  Bench, 
1  M.  &  S*  327*  I  have  stated  the  case  supra, 
266;  and  it  will  be  seen,  that  supposing  Lord 
Ellenborough  meant  to  say  that  the  words 
**  heirs  of  the  body"  were  synonymous  with 
"  children,"  the  only  difference  between  the 
two  cases  would  be,  that  in  one  the  words  were 
*•  then  living,"  and  in  the  other  "  at  the  age  of 
twenty-one."  Lord  Ellenborough  decided  both 
these  cases ;  and  the  latter,  we  have  seen,  was 
carried  to  the  House  of  Lords  and  there  con- 
firmed ;  so  that  without  we  suppose  Lord 
Ellenborough,  in  Roe  v.  Briggt,  to  mean  that 
the  estate  remained  contingent  from  the  cir- 
cumstance of  no  one  being  able  to  claim  as 
heir  of  the  body  in  the  ancestor's  lifetime,  the 
two  cases  cannot  stand  together;  and  the 
latter  being  carried  to  the  extreme  Court 
of  Appeal,  must  be  the  ruling  authority. 
In  both  these  cases  the  parties  to  take 
under  the  respective  words,  were  not  in 
being     at     the     time     of    the     linutation 


made,  or  death  of  the  testator  making  snch 
limitation  ;  so  that  in  neither  case  could  it  be 
predicated  for  certain,  that  they  ever  would  be 
in  being,  or  that  if  they  ever  came  into  being, 
that  they  would  be  so  at  the  death  of  the  party 
at  whose  decease  they  were  to  take ;  and  yet 
we  see  a  diflferent  conclusion  come  to  in  each 
case.  Viewing  the  cases  in  the  light  I  have 
now  put  them,  they  may  stand  together,  and 
will  support  my  position : — ^that  as  soon  as  a 
child  was  bom,  it  might  take  a  vested  interest, 
subject  to  divestment  in  case  of  death  in  its 
mother's  lifetime,  or  previous  to  a  forfeiture 
committed ;  but  if  alive  at  a  forfeiture,  it  might 
then  enter.  T.  O.  B. 


Comnurti  X.afD. 

JURISDICTION    OF    VAOISTRATES.-^WAGBS.— > 

P.  143. 

I  believe  the  general  opinion  of  lawyers  on 
the  first  part  of  this  subject  generally  to  be, 
that  in  whatever  county  the  caiwe  of  complaint 
arises,  there  the  magistrate  has  jurisdiction  to 
summon  the  offender,  wherever  he  may  reside, 
and  to  hear  and  determine  the  complaint. — 
Fide  the  Commission. 

With  respect  to  the  case  of  wages  stated  by 
J.  A.  M.,  I  think,  notwithstanding  the  seem- 
ingly limited  power  contained  in  tne  first  part 
of  Stat.  20  G.  2.  c.  19,  yet  taking  into  consi- 
deration all  the  bearings  of  that  and  of  the  sub- 
sequent statutes,  more  especially  4  G.  4.  c.  34, 
ss.  4  &  5,  with  the  apparent  intention  of  the 
Legislature  in  pansing  the  latter  act,  no  doubt 
could  exist  in  the  mind  of  any  justice  as  to  his 
authority,  not  only  to  summon  a  master  re- 
siding in  another  county,  for  wages  due  to  a 
laborer  employed  by  him  in  the  county  for 
which  the  magistrate  summoning  acts,  but  also 
to  enforce  pavment  by  his  warrant  of  distress 
(to  be  backea  or  indorsed  by  a  magistrate  of 
the  county  in  which  the  master  lives,  the  latter 
justice  in  such  a  case  acting  only  ministerially). 

£,  T.  S. 


QUERIES. 


Comnurti  SaSd. 

MINOR. — wife's  debt. 

//.  sells  goods  to  O.,  a'  widow,  and  she  is 
afterwards  married  to  ^.,  who  has  not  yet  at- 
tained the  age  of  21.  Can  H,  sue  ^.  and  wife 
now,  or  must  he  wait  until  fF.  attains  his  ma- 
jority ? — Is  there  any  case  in  the  books  on  this 
point  ?  D.  a.  L. 


£x£d  Of  eiectioiuf. 

TOTBR. — PATMBNT  OP  TAXES. 

A  case  of  "  Cullen  v.  Morris,'*  was  decided 
before  Lord  Tenterden,  in  the  year  1833  (1 
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ililnk),  respcclinfr  the  ri|^ht  of  a  voter  to  be 
registered,  and  wnick  was  refused,  because  he 
bM  not  paid  bis  taxes.  The  voter  (I  believe) 
brought  an  action  against  the  proper  officer, 
for  refasiBg  to  register  him,  on  Uie  ground 
that  the  taxes  had  not  been  called  for  in  due 
time,  and  recovered.  Can  any  of  your  corres- 
pondents inform  me  whether  the  case  has  been 
<^q>orted,  and  where?  N. 


E«tu  at  ^ttarmni, 

ADMISSION. — MINOR. 

Can  an  articled  clerk,  who  is  out  of  his  time, 
and  utider  ag*f,  be  admitted,  and  take  the  ne- 
cessary oaths  ?  t.  e.  Can  a  minor  be  admitted 
an  attorney,  tike  the  oaths,  and  assume  the 
name  and  title  of  an  attorney  of  his  Migesty's 
Court  of  King's  Bench ;  and  if  so,  can  he 
practise  immediately,  or  is  he  disqualified  until 
lie  come  of  age? 

Minor. 


9ractCcf. 

NEW  PLBADINO  RULES. — REPLETIN. 

Do  the  new  rules  as  to  the  mode  of  pleading 
apply  to  replevin  suits  ?  The  two  most  recent 
books  on  the  practice  distinctly  differ  on  this 
point.  In  Mr.  Price's  Forms  of  Proceedin|(8 
in  that  species  of  action  (d.  648  to  657),  it  is 
assumed  that  thev  do  apply,  for  the  foruis  or 
precedents  are  ail  frameti  on  that  hypothesis. 
On  the  other  hand,  Mr.  Chitty  gives  the  old 
forms,  and  he  states  in  pp.  503,  508,  519,  and 
520,  in  four  distinct  notes,  that  it  j^^m^,  thev  do 
Bot,  and  that  perhaps  the  old  mode  should  be 
continued.  Discipulus. 


VnLL. — POWER. 

F,  B.  being  seised  in  fee  of  several  freehold 
and  copyhola  estates,  and  considerable  person- 
al property,  devised  the  same  as  follows : — "  I 
give  all  my  property  I  die  possessed  of,  both 
real  and  personal,  in  equal  shares  to  my  mother 
and  sister  Eliza ;  but  I  leave  it  in  the  power  of 
my  mother  to  settle  my  sister  Eliza's  moiety  in 
such  a  way  that  no  husband  shall  have  power 
over  it  without  her  consent." — Testator  ap- 
pointed his  mother  and  sister  executrixes  to 
his  said  will,  in  which  no  mention  is  made  of 
debts,  legacies,  or  annuities.  Testator's,  sister 
was  bis  heiress-at-law,  and  is  now  married, 
without  any  settlement  having  been  made. 
MThat  estate  do  testator's  mother  and  sister 
take  under  the  will?  and  is  the  power  given  the 
mother  to  settle  the  sister's  share  valid  ? 


STOCK — ^HUSBAND  AND  WIFE. 

j4.,  an  unmarried  lady,  was  entitled  to  24/. 
a-year  stock  in  the  Long  Annuities.  She  inter- 
married with  B„  and,  after  the  marriage,  the 
stock  was  transferred  into  the  joint  names  of 
^.  and  iS.,  his  wife.  The  annuity  was  paid  to 
the  husband,  or  to  him  and  his  wu e,  during  his 


life.  He  did  not  transfer  the  stock  in  his  life- 
time, nor  dispose  of  it  by  his  will ;  but  made 
D,  residuary  legatee  and  executor  of  his  will. 
The  wife  survived  the  husband,  and  has,  since 
his  death,  transferred  the  stock  into  her  own, 
or  some  other  name,  having  produced  at  the 
Bank  the  certificate  of  her  husband's  burial, 
and  claiming  to  be  entitled  as  the  survivor  of 
the  two  persons  in  whose  names  the  stock  was 
vested.  The  bankers  and  stockbrokers  in 
London  are  of  opinion,  that  the  stock  after  the 
husband's  death  belonged  to  the  executor  and 
not  to  the  widow,  for  that  the  husband  r^uced 
it  into  possession  bj  taking  the  transfer  and  by 
receiving  the  annmtj  dunng  his  life ;  and  that 
he  could  at  any  time  have  transferred  the 
stock  without  the  concurrence  of  his  wife, 
although  it  stood  in  their  joint  names;  and 
that  transfers  are  permitted  at  the  Bank  by  the 
survivor  of  the  persons  in  whose  names  it 
stands,  after  the  death  of  one  of  them,  although 
they  may  be  man  and  wife.— Is  this  so  ? 

Y.Z. 


MISCELLANEA. 


ORIGIN  OP   THB   INNS   OP  COURT  AND 
CHANCERY. 

The  inquiries  which  are  now  instituted  into 
the  Inns  of  Court  may  render  interesting  the 
following  extracts  from  Dugdale's  Originei 
Juridicialet : 

**  That  the  learned  in  our  laws  were  antiently 
persons  in  holy  orders,  is  out  of  all  question:  as 
also  thatdivers  Justicesof  the  King's  Courts,  and 
those  called  itinerant,  were  bishops,  abbots, 
deans,  canons  in  cathedral  churches,  archdea- 
cons, and  the  like;  but  after  the  statute  of 
Magna  Charta,  whereby  King  Henry  the  Third 
appointed  that  communia  placita  non  Mequantur 
curiam  sed  ieneanfur  in  uliquo  eerto  loco,  'tis 
not  to  be  doubted,  but  that,  as  well  the  students 
in  the  law,  as  the  neculiar  ministers  of  each 
court,  being  at  a  better  certainty  how  and 
where  to  exercise  themselves,  began  to  fix  and 
settle  in  certain  places  and  stations  most  proper 
for  their  studies,  conference,  and  practice ;  which 
that  they  might  the  more  regularly  do.  King  Ed- 
ward the  First  in  the  20th  of  his  reign  *  did  es- 
Eecially  appoint  John  de  Metingham  (than 
ord  Chief^  Justice  of  the  Court  of  Common 
Pleas)  and  the  rest  of  his  fellow  justices  (of 
that  court)  that  they,  according  to  their  discre- 
tions, should  provide  and  ordain  from  every 
county  certain  aitornevt  and  lawyerg  [a//irr- 
natis  et  appreniiciit]  of  the  best  and  most  apt 
for  their  learning  and  skill,  who  might  do  ser- 
vice to  his  court  and  people;  and  that  tliose 
so  chosen  one]y,and  no  other,  should  follow  his 
court,  and  transact  the  affairs  therein ;  the  said 
king  and  his  counsel  then  deeming  the  number 
of  seven  score  to  be  sufficient  for  that  employ- 
ment ;  but  it  was  left  to  the  discretion  or  the 
said  justices  to  add  to  that  number,  or  diminish, 
as  they  should  see  fit' 

**  So  that  soon  afterwards  though  we  have 
I  no  memorial  of  the  direct  time,  or  absolute 
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certainty  of  the  plftceB,  we  may  safely  conclude 
that  they  settled  in  certain  hostells  or  inns, 
which  were  thenceforth  called  inna  of  court ; 
beoMise  the  students  in  them  did  there  not 
only  study  the  laws,  but  use  such  other  exer- 
cises as  mi^ht  make  them  the  more  serviceable 
to  tiie  Kinf|^*8  Court,  as  Sir  John  Fortescue 
in  the  49th  chapter  of  his  ho6k,de  laudidus  leg^um 
Angiia,  observeth,  where  he  siuth,  that  the 
Btuaents  in  the  university  of  the  laws  (for  so 
he  calleth  the  houses  of  Court  and  Chancerv) 
did  not  onW  study  the  laws,  to  serve  tne 
Courts  of  Justice,  and  profit  their  country ; 
but  did  further  learn  to  dance,  to  sin^, 
to  play  on  instruments  on  the  ferial  days, 
and  to  study  divini won  the  festival,  using  such 
exercises  as  they  did  who  were  brouf(ht  up  in 
the  King's  Court.  So  that  these  hosteUs  being 
nurseries  or  seminaries  of  the  Court,  taking 
their  denomination  of  the  end  wherefore  they 
were soinstituted,  were  called  therefore  the  Inns 
of  Court.  But  their  registers  being  lost,  or  by 
some  unhappy  accidents  perished,  I  have  not 
eeen  any^in^  to  point  out  the  certainty  of  their 
setitling  in  &ese  hostells  till  King  Edward  the 
Third's  time,  and  then  the  first  that  hath  come 
to  my  view,  was  a  demise  (Ex.  18  Edw.  3), 
from  the  Lady  Clifford,  of  that  house  nearest 
Fleet  Sti'eet,  called  CliffoffPs  Inn,  (now  one  of 
the  Inns  of  Chancery),  apprenticih  de  banco ; 
which,  as  I  take  it,  is  meant  to  the  lawyers  be- 
longing to  the  Court  of  Common  Pleas.  For 
that  there  were  then  such  innt  and  hosteUs, 
will  appear  by  this  farther  testimony,  viz.  that 
in  20  Edw.  3,  in  a  quod  ei  deforciat,  to  an  ex- 
ception taken,  it  was  answered  by  Sir  Richard  de 
mloughby,  (then  a  learned  Justice  in  the 
Common  Pleas),  and  William  Skipwith,  (after- 
wards also  one  of  the  Justices  of  tiiat  Court), 
that  the  same  was  no  exception  in  that  Court, 
although  they  had  often  heard  the  same  for  an 
*  exception  amongst  the  apprentices  in  hostells 
or  inns." 


THE  EDITOR'S  LETTER  BOX. 


BARLT  TOLUHEB    OP  THE    LEGAL   OBSERVER. 

In  consequence  of  several  applications  from 
new  subscribers,  who  are  desirous  of  obtuning 
the  early  volumes  of  the  Legal  Observer,  the 
Publisher  has  arranged  for  supplying  the  first 
four  volumes,  in  boards,  at  \2s,  each,  and  the 
first  and  second  volumes  of  the  Monthly  Re- 
cord at  lOf.  each. 

We  avail  ourselves  of  the  suggestion  of  a 
subscriber,  to  incorporate  the  Digest  of  Cases 
and  the  Commentaries  on  the  Statutes  for  the 
Years  1833  and  1834,  into  one  volume,  and 


shall  continue  the  same  at  the  dose  of 
year. 

ANNUAL  DIGEST  of  the  STATUTE 
AND  COMMON  LAW  for  1833.— This  work 
comprises  all  the  Statutes  effecting  an  altera- 
tion in  the  Law,  and  all  the  Cases  reported  in 
the  Courts,  in  the  Year  1833.  Edited  by  Bam- 
RISTBR8.    Price  12#.  boards. 

Annual  Digest  of  the  Statute  and  Com- 
mon Law  for  1834.  This  work  comprises  all 
the  Statutes  effecting  an  alteration  in  the  Law, 
and  all  the  Cases  teported  in  the  Year  1894. 
Edited  by  Barristers.    Price  12f.  boards. 

Some  copies  remain  of  the  Annual  Diob9t 
of  Common  Law,  for  the  Years  1831  and  1832, 
which  may  be  obtained  in  one  volume.  Price 
12#.  boards. 


The  suggestion  of  a  Subscriber,  as  to  the 
Quarterly  Digest,  had  not  escaped  the  Editors 
of  that  part  of  our  work,  and  shall  be  attended 
to  in  the  general  Tables  of  Reports  at  tiie 
end  of  each  year. 

We  merely  announced,  as  reauested  of  ua, 
the  intended  publication  of  the  Memoirs  of  Sir 
M.  Hale,  and  are  not  aware  of  the  time  when 
the  book  will  make  its  appearance,  further  than 
us  stated  in  the  notification. 

The  paper  which  we  received  some  time  ago, 
agiunst  Local  Courts,  has  been  deferred  until 
the  new  bill  on  that  subject  shall  make  its  ap- 
pearance. Our  Correspondent's  remariLS  on 
the  Law  of  Arrest,  will  be  acceptable. 

The  inaccuracy  of  expression  in  one  of  the 
articles  of  "Selections  from  Correspondence," 
escaped  our  notice.  The  meaning,  however, 
was  clear  enough,  and  we  can  scarcely  be  ex- 
pected to  re-compose  the  letters  we  receive. 

Perpetual  Commiuionen  for  taking  the  Ae^ 
hnowledgmentt  of  Deeds. 

Mr.  Augustus  Pulsford  Browne^  of  Dulver- 
ton,  for  the  county  of  Somerset. 
James  Boor,  of  Warminster,  for  Wiltshire. 

We  return  our  thanks  to  a  Correspondent  at 
Plymouth,  for  lus  suggestions  and  contribu- 
tions. In  his  next  communication  will  he  stale 
the  acts  to  which  he  refers  \  We  have  abstained 
from  inserting  more  than  we  deemed  gennally 
UBeful. 

The  Paper  of  T.  O.  B.«  is  acceptable. 


Erratum.-^.  370,  col.  1,  line  20,  for  now 
read  nos. 
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■  **  Qaod  magis  ad  Nos 

Portinety  et  aeecire  malum  wt,  agitamus. 
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THE  LOCAL  COURTS  BILL. 

Tuns  are  now  tiiree  measures  which  are 
more  or  less  before  the  legislature,  relating 
to  the  adminiatrttion  of  justice  in  the  pro- 
vinces. 

The  fint  is  the  Bill  which  is  to  be  intro- 
duced with  the  sanction  of  the  government, 
notice  of  which  has  been  given— the  sole 
object  of  which  is  the  creation  and  estab- 
li^unent  of  Local  Courts. 

Tht  second  is  embraced  in  the  Bill  which 
Sir  John  Campbell  has  renewed,  relating  to 
the  Abolition  of  Imprisonment  for  Debt,  and 
which  now  stands  in  nearly  the  same  form  as 
that  in  which  it  was  originally  brought  in.* 
By  this  Bill,  the  King  is  to  be  authorized  to 
appoint,  by  commission  under  ihe  Obreat 
Sc^,  a  serjeant-at-law  or  barrister  of  ten 
yearn  standiing,  for  any  one  or  more  coun- 
ty or  csonnties,  who  shall  be  called  a  Com- 
missioner, and  every  such  commissioner  is 
to  have  the  rights  and  privileges  of  a  Judge 
of  a  Court  of  Record ;  and  the  King  is  also 
to  be  authorized  to  appoint  Registrars  to 
•Qch  Couit;  and  the  Commissioner  is  to  have 
die  power  of  appointing  messengers  and 
ushers. 

The  third  measure  will  arise  out  of  the 
report  of  the  Corporation  Commissioners, 
■ome  portion  of  which  must  relate  to  the 
present  administration  of  borough-justioe 
tlunoiighout  the  country^  and  contain  sug- 
gesticms  for  the  remedy  of  the  grievances 
rrialingto.it. 

This  being  the  state  of  the  general  ques- 
tion, we  wi^  to  call  the  attention  of  the 
House  of  Commons  to  the  propriety  of  con- 

»  See  a  iiill  analysis  of  it,  8  L.  O.  pp.  162*- 
16d. 
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sidering  all  these  three  measures  at  the  sam  e 
time,  and  not  legislating  on  the  matter 
piece-meal.  We  have  always  been  friendly 
to  the  appointment  of  paid  Recorders  to  all 
boroughs,  whether  new  or  old:  and  if  it 
were  deemed  advisable,  the  jurisdiction  of 
these  judges  might  be  extended.  It  would 
be  easy  to  give  them  the  power  of  Ujmg 
civil  matters  from  the  Superior  Conffts 
of  a  certain  amount, — in  fact,  to  clothe 
them  with  the  united  authority  of  a  lo- 
cal judge,  a  commissioner,  and  a  recor- 
der. We  are  desirous,  therefore,  that 
the  consideration  of  the  subject^  and  the 
introduction  of  all  bills  relating  to  it,  should 
be  postponed  until  the  report  of  the  Corpo- 
ration Commissioners  is  before  the  House. 
The  measure  of  Local  Courts  might  then  be 
referred  to  a  Select  Committee;  or  a  bill  in- 
corporating  the  recommendations  on  the 
Report  with  the  propositions  of  Sir  John 
CampbeU,  might  be  introduced.  We  should 
then  have  the  measure  fairly  before  us  in  all 
its  bearings,  and  considerable  expense  and 
delay  woidd  ultimately  be  saved.  If  the 
House,  on  the  other  hand,  proceed  to  con- 
sider each  BiU  separately,  it  can  only  take 
an  imperfect  view  of  all. 

We  understand  that  the  effect  of  the  Law 
Amendment  Act,  on  several  of  the  circuits, 
has  been  already  to  lessen  the  civil  cause 
list  one  half.  Iliis  foct,  which  we  believe 
may  be  relied  on,  shows  how  extensive  a 
change  has  been  already  effected ;  and  we 
are  only  anxious  that  any  further  measures 
should  be  as  perfect  and  final  as  possible. 

What  may  be  the  nature  of  the  recom- 
mendations of  the  Corporation  Commis- 
sioners on  this  point,  we  have  no  means  of 
ascertaining.  Whether  the  Recorder  should 
be  appointed  by  the  Crown,  or  should  be 
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elected  by  the  constituency  of  the  borough, 
—  his  salary,  his  standing,  and. the.  ex- 
tent of  his  jurisdiction— all  these  are  minor 
matters,  which  we  shall  be  ready  to  di56uss 
at  the  proper  season.  At  present,  we  are 
only  desirous  that  the  time  of  the  legisla- 
ture ^ould  not  be  wasted,  and  that  all  the 
proper  materials  should  be  collected  toge* 
ther  for  framing  a  lasting  and  complete  act, 
which  may  remedy  the  practical  evils  iathe 
administration  of  loosd  justice  throughout 
the  country. 


THE  LAW  OF  WILLS  BILL. 

This  is  intituled,  "  A  Bill  for  the  Amendment 
of  the  Laws  with  respect  to  Wills."  Having 
in  the  8th  ?ol.  pp.  232,  245,  given  nearly  a 
verbatim  copy  of  the  Bill,  we  now  subjoin  a 
short  abstract  of  the  proposed  enactments. 
We  have  arranged  the  clauses  under  the  fol- 
lowing principal  heads :  yiz.  What  Property 
may  be  disposed  of  by  Will.— Who  may  not 
make  a  WilL— The  mode  of  executing  Wills. 
— .Thdr  Pablication. — Interested  Witnesses. — 
Bevocations  and  Alterations.— The  Construc- 
tion of  Wills ;— and  the  Jurisdiction  of  GourU 
of  Equity. 

1.  The  meaning  of  the  following  words  in 
the  act  are  defined :  "  Will,"  "  Real  Estate," 
••  Personal  Estate,"  &c. 

2.  The  following  statutes  and  parts  of  sta- 
tutes  are  repealed :  32  Hen.  8,  c.  I,  and  34  & 
35  Hen.  8,  c  5;  10  Cha.  1,  8es«.  2.  c.  2  (I.) ; 
sees.  5,  6,  12,  19,  20, 21,  &  22,  of  the  Statute 
of  Frauds,  29  Cha.  2,  c.  3;  7  Wil.  3,  c.  12  (I.); 
sec  14  of  4  &  6  Anne,  c.  16;  6  Anne,  c.  10  (I.); 
sec.  9  of  14  G.  2.  c.  20;  25  G.  2,  c.  6  (except 
as  to  the  colonies) ;  26  G.  2,  c.  11  (T.) ;  and 
55  G.  3,  c.  192. 

fFhai  Property  may  be  disposed  o/. 

3.  All  property  may  be  disposed  of  by  will 
(Stat,  of  Wilh,  32  Hen.  8,  c.  1,  q.  1),  except 
estates  tul  and  estates  held  in  ioint  tenancy. 

4.  Property  acquired  after  tne  execution  of 
the  will,  may  pass  by  it. 

5.  Contingent  interest  may  be  disposed  of 
bywiU. 

•  d.  Rights  of  entry  and  of  action  or  suit,  may 
be  disposed  of  by  wiU. 

7.  rowers  of  (le?i8ing  to  extend  to  custom- 
ary freeholda  uud  copyholds,  which  cannot  now 
be  devised. 

8.  Customary  freeholds  and  copyholds, 
which  might  have  been  surrendered  to  the  use 
of  a  will,  inav  be  devised  without  such  surren- 
der— 00055 ti.  3,  c.  192.  «.  U 


9.  Customary  freehold  and  copyhold  land 
may  be  devised  before  admittance.  . 

M).  Devisees  6f  ci«5tomafy  and  copyhold  e»- 
tates,  capable  of  bdog  surr.Qpdered  to  the  use 
of  the  will,  to  pay,  where  there  has  b^n  no 
such  surrender,  the  like  fees  as  would  have 
been  payable  on  such  surrender;  and  also 
where  the  testator  was  entitled  to  admittaaoe, 
and  was  not  admitted,  and  might  after  admit- 
tance have  surrendered  to  the  use  of  his  mil, 
the  like  fine  and  fees  as  would  have  been  fW- 
able  on  sudt  admittance  and  surr«ider.— *e 
65  G.  3.  c.  19i>,  s.  2.  ^  ^_ 

1 1 .  All  estates  purastire  me  to  be  aevisabic. 
—See  Statute  of  Frauds,  29  Cha.  2,  c.  3,  a,  12. 

12.  ^stixXes  pur  auire  vie  in  freehold,  to  be 
assets  in  the  hands  of  the  heir,  where  special 
occupant,  and  where  there  is  no  special  occu- 
pant, or  the  executors  or  administrators  are 
special  occupants,  to  go  to  the  execntors  or 
administrators,  and  be  applied  like  the  per- 
sonal estate.— See  29  Cha.  2,  c.  3,  s.  12  j  14 
G.  2,  c.  20,  s.  9,  .       . 

^ho  may  noi  make  n  IFiff. 

13.  An  bi/ant  not  to  6e  capable  of  makug 
a  will.  *  i         ' 

[In  the  bill  of  last  session,  tbe  reitrictiia 
was  confined  to  real  property,  and  it  baa  iiow 
been  limited  in  the  Select  Committee  to  the 
age  of  17,  botii  as  to  real  and  personal  proper* 

ty.]  •  '» 

14.  A  feme  coceri  not  to  be^  capable  of 
making  a  wiH,  except  of  her  separatife  Pf^^^SL" 
by  virtue  of  a  power.^'br  of  pcif«5nalCf  wwi 
tbe  husband's  consent,  or  to  continue  anfe*- 
ecutorship. 

Corporations, 

15.  No  devise  to  a  corporation  to  b^  vslSJ, 
except  when  authorised  by  act  of  parBamtot.* 
—See  34  fe  35  Hen.  8,  c.  6,  s.  4. 

Mode  of  executing^  fhUs, 

IG.  Every  will  shall  be  in  writing,  and  s^ned 
by  the  testator,  or  by  some  person  fot  kfm/vi 
the  presence  of  two  witnesses  at  one  time,  fmo 
shall  subscribe  their  names.  (See  s.  5  of  the 
Statute  of  Frauds.)  No  form  of  altestolian 
shall  be  necessary. 

17.  Appointments  by  will  to  U  executed 
like  other  wills,  and  to  be  valid,  although  oth» 
solemnities  retiuired  by  the  power  are  not  ob- 

served. 

Soldiers*  and  Mariners*  JTilb, 


18.  Soldiers'  and  mariners' wills  exfcepted. 
—See  s.  23  of  the  Statute  of  Frauds.         . 

19.  Act  not  to  affect  the  prorisions  of  W 
11  G.  4  and  1  W.  4,  c.  70,  s.  48<o  6$,  with 
respect  to  wills  of  petty  officers  and  seamea  m 
the  navy,  and  non-commiasiOtoed  omcei»*-of 
marines,  and  marines. 

PuUieaihn  of  WdU:  ' 

20.  Puldication  not  to  be  requisite^ ^ 


•  This  exception  should  be  extended  to  cor- 
porations empowered  by  charter. 


ntlMQf  mils,  and  the  Copyhold  EnfranchkewnU  BilU. 


i^ltneuei. 

Si.  Gifts  to  an  attestinxp  witness  to  be  void. 
-Sec25  0.  2,c.6,  B.  1. 

22.  Creditor  attesting,  to  be  admitted  a  wit- 
Bcss.-^See  25  G.  2,  c.  6,  s.  2* 

23.  (Tredit  of  the  witness  to  be  determined 
by  the  Coart.— See  26  G.  2,  c.  6,  s.  6. 

24.  No  devisee^  where  the  dense  is  made 
void,  being  examined  to  the  execution  of  the 
mif  shall  afterwards  take  any  benefit  or  oom^ 
poisatioii  for  the  same.— See  U  G.  2,  c.  6. 
S.7. 

AmmaVm  uMd  AiUroHoiiM  of  fFiik. 

25.  No  win  to  be  revolted  bot  by  another 
TO  or  codicil,  or  by  a  wiiting  executed  like  a 
wBl,  or  by  canceUing^  &c.*-See  s.  6  of  the 
Ststate  of  Frauds. 

^26.  No  alteration  in  any  will  shall  have  any 
Hfcct,  wiless  executed  as  a  will ;  but  may  be 
dgaed  send  attested  in  the  margin  of  the  will, 
or  with  a  memorandum. 

fl7»  A  will  not  to  be  revoked  by  any  snbse- 
qaent  conreyance  or  act. 

28.  Win  of  a  womaM,  to  be  revoked  by  mar- 

29.  The  win  of  a  man,  not  to  be  revoked  by 
mrrkge  and  the  birth  of  a  chiM. 

JJhk  is  contrary  to  the  amended  bOl  of  the 

lart  session,  and  has  been  altered  by  the  select 

eonnmttee,  rendering  such  will  revoked  by 

naniage,  onieas  a  contrary  intention  appears.] 

9L  No  wfll  revoked  to  be  revived  otherwise 
mm  by  re-enecution,  or  a  codicil  to  revive  it, 
«rbyeanesUuig  the  wOi  which  revoked  it. 

Comirue^on  of  ITtUi. 

31.  A  win  shall  be  construed  to  speak  from 
the  death  of  the  testator. 

32,  A  residuary  devise  shaU  indude  estates 
eMuniad  in  laosed  and  void  devises. 

jt>  A  general  gift  shaU  include  estates  over 
**^  -— *--  ligg  n  general  power  of  ap- 


^  34.  A  gfiiat  devise  oi  the  testator's  lands, 
•hsU  mdude  leaselraU  as  weU  as  freehold  and 
coB^iold  lands. 

35.  A  devise  without  any  words  of  limita- 
MO,  sbiJl  be  construed  to  pass  the  fee. 

»  The  words  "  die  without  issue,"  or  "  die 
worn^  leaving  iuue/'  shaU  be  construed  tor 
■Man  die  without  issue  living  at  the  death. 

37-  No  devise  to  trustees  or  executors,  ex- 
5^  for  a  term  or  a  presentation  to  a  church, 
w  fm  a  chattel  interest. 
^%  IVusSees  nnder  an  unlimited  devise, 
^*we  the  trust  may  endure  beyond  the  life  of 
•P«|son  beneficially  entitled  for  life,  to  take 
•ae  ree. 

^.  Devises  of  estates  tail  shaU  not  lapse. 

40.  Gifts  to  chfldren,  or.  other  issue  who 
me  iMue  Mving  at  the  testator's  death,  shaU 

Jwit^Ro^M  of  Courts  ^  Equity. 

<|.  Oonrte  ef  eqmty  maty  set  aside  wiBs  for 
irsQir. 
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^  42.  The  heir  shaU  not  be  a  necessary  party 
m  suits  in  equity  for  the  execution  of  a  will, 
or  for  the  administration  of  assets. 

43.  Depositions  shall  not  be  taken  in  equity 
in  suits  for  estalilishing  wills,  unless  required 
by  a  party,  at  the  peril  of  costs. 

[These  three  clauses  were  omitted  in  the 

amended  biU  of  the  last  session.] 

44.  The  act  not  to  extend  to  ^nlls  made 
before  1st  Jan.  1836,  nor  to  assets  of  persons 
who  die  before  1st  Jan.  1836. 

The  effect  of  the  bUl  will  probably  be  to 
diminish  some  sources  of  litigation,  arising  at 
present  on  the  mode  of  executing  wills,  their 
construction,  revocation,  &c.  On  the  other 
hand,  whilst  some  questions  may  thus  be  set 
at  rest,  there  can  be  no  doubt  that  new  ones 
win  arise  out  of  the  change  which  the  proposed 
act  win  effect ;  and  we  observe  that  the  clauses 
as  to  the  jurisdiction  of  Courts  of  Equity, 
which  were  omitted  in  the  last,  are  restored  in 
the  present  biU. 

One  of  the  principal  alterations  which  the 
bill  proposes  to  effect,  is  that  of  rendering  it 
necessary  for  aU  wills,  whether  of  personal  or 
real  property,  to  be  executed  in  the  presence 
of /few  witnesses.  The  protection  which  has 
been  hitherto  thought  necessary  for  the  benefit 
of  the  heir  at  law,  will  be  thus  diminished  ;•  it 
being  of  course  easier  to  procure  two  than 
three  witnesses  to  a  fraudulent  wiU :  and  it  re- 
qoires  serious  consideration,  whether  a  wiU  of 
personalty  written  entirely  in  the  testator's 
own  hand  writing,  ought  not  to  be  deen^ed 
sufficient  without  witnesses. 


THE  COPYHOLDS  ENFRANCHISE- 
MENT BILL. 


Thb  general  scope  of  this  Bill  is  to  empower, 
but  not  to  compel,  either  the  Lords  of  Ma- 
nors to  grant,  or  their  tenants  to  receive, 
the  Enfranchisement  of  Copyholds.  The 
gmeral  opinion  of  the  Profession  appears  to 
be,  that  the  Bill,  as  at  present  limited,  wiU 
be  of  comparativefy  smaU  service.  We  are 
not,  however,  prepared  to  say  that  compul- 
sory enfranchisement  should  be  immediately 
enacted.  The  Real  Property  Commissioii- 
ers,  on  whose  Report  the  present  BiU  is 
founded,  stateiliat  they  were  obliged  to  re- 
ject aU  the  plana  suggested  tor  them  for  the 
compulsory  abolition  of  copyhold  tenure. 
2D2 
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'*  U  ft|>pear8  to  us  (they  say)  that  the  planiB 
of  Abolition  would  either  work  injustice,  or 
that  they  would  introduce  complicated,  ex- 
pensive, and  rneffictent  machinery  for  adjust- 
ing th^  clatnn  of  the  lord  and  tenant,  l^hese 
rary  so  much  according  to  the  customs  of  dif. 
ferenl  manor»,  tliat  no  general  rule  can  be 
laid  down  respecting  them;  and  copyhold 
tenements  beins;  generally  of  small  value,  they 
eould  not  afibra  the  expense  of  the  appoint- 
tnent  of  comoMssioners  to  regulate  the  terms 
of  enfranchisement,  or  the  expense  of  a  trial 
by  jury  to  ascertain  the  amount  of  compen- 
sation. 

*'  In  the  few  instances  in  which  the  fine  is 
certain,  and  the  tenant  is  entitled  to  the  timber 
and  minerals,  and  privileged  to  commit  waste, 
it  might  be  easy  to  lay  down  a  rule  by  which 
the  fine  might  be  converted  into  a  periodical 
imyment,  charged  on  the  tenant  as  a  rent ; 
DUt  in  general  there  could  not  be  a  just  com- 
^■Isory  enfranchisement  without  a  specific 
and  particular  valuation  of  each  teoement, 
and  of  the  lord's  interest  in  it. 

'*  It  must  likewise  be  recollected,  when 
eompnlsory  enfranchisement  is  considered, 
that  the  pecuniary  circumstances  x>f  many  in 
dividuals  may  render  the  advance  of  money 
highly  inconvenient;  that  a  portion  of  the 
tenement  to  be  allotted  to  the  lord  by  way  of 
compensation^  would  generally  be  too  minute 
to  be  of  any  value ;  and  that  there  would,  be 
^reat  dl^cmty  in  apportioning  compensation 
ambog  aU.  who,  in  possession  or  ronainder, 
might  be  entitled  to  share  it,  and  in  securing 
small  sums  to  meet  future  contingent  interests. 

"  All  that  we  deem  ptacticame,  and  can 
lectanflioid,  is  to  give  facililieftto  Voluntary 
enfranchisement,  where  there  are  particular 
estates  in  the  manor  or  in  the  copyhold  teue- 
itfent,  and  to  introduce  eertait^  hnprofenefitB 
in  tbe  law  Hslat^g  to  c«pyh<Me  while  tk«y 
continue  to  exist. 

'  "  Enfranchisement,  we  think,  must  in  all 
cases  remain  a  vohintary  pr«eeeditig,  to  be 
accomplished  by  a  contract  of  the  lord  and  the 
tenant.  But  at  present  no  entranchiseiBeBt 
can  be  effected  unless  both  parties  are  en- 
titled to  the  fee  simple,  and  enfranchisement 
has  no  doubt  been  much  impeded  by  this 
difficulty. 

"  We  see  no  objection  to  enacting,  that  any 
lord  of  a  manor  seised  of  an  estate  not  less 
ihan  for  life,  shall  be  empowered  to  enfran- 
chise any  copyhold  within  the  manor,  in  con- 
sideration of  a  competent  part  of  the  copyhold 
land  to  be  surrendered,  and  to  form  part  of 
the  manor,  or  of  a  competent  annual  sum, 
payable  by  way  of  rent-eliarge,  out  of  the  tene* 
ment,  to  the  lord  of  the  manor  for  the  time 
beings  and  that  the  tenant  seised  of  a  like 
estate  in  the  copyhold  shall  be  empowered  to 
obtain  enfranchisement,  by  giving  up  part  of 
the  copyhold  teneiftent,  or  changing  it-^th  the 
annual  payment.  > 

-  **  Some  regulatione  will  be  neecssarv  to 
ruard  against  fraud ;  but  whenever  fraua  can 
be  proved,  it  will  render  the  transaction  inva- 
lid: and  there  seems  no  greater  reason  to 


apprehend  fraud  in  this  transaction,  tfianio 
the  execution  of  powers  to  lease,  which  are 
vested  in  tenants  for  life  by  adnioft  every  set- 
tlement. 

Perhaps  it  may  be  permitted,  that  where 
the  value  of  the  ettfranchtsement  exceeds  a 
certain  sum,  the  eotosideration,  instead  of  a 
retit,  may  be  a  sum  of  money,  to  be  paid  to 
trustees  nominated  by  each  of  the  parties,  or 
to  the  Accountant-General  of  the  Couit  of 
Chancery  or  £xdiequer,  upon  trust/ to  be  ap^- 
plied  in  redemption  of  the  land-tax,  or  the 
discharge  of  iaettmbranees,  or  to  be  kud  out  in 
land,  to  be  settled  to  the  uses  ^  to  wUch  the 
manor  stands  limited,  and  invested,  in  the 
mean  time,  in  the  public  funds. ' 

"  We  think  that  it  should  be  prorided,  that 
an  enfranchisement,  in  consideration  of  partof 
the  land,  or  of  a  rent,  whether  between  pepsons 
supposed  to  be  seised  in  fee,  or  such  as  appear 
to  have  only  partial  estates,  shall,  not  be  avoided 
by  reason  of  any  defect  in  the  title,  either  of 
lord  or  tenant.  Great  inconvenience  is  now 
felt  from  the  necessity  of  investigating  the.^e 
of  the  lord,  when  an  enfranchisement  is  to  take 
place ;  and  during  a  long  courset)f  years,  ^upon 
every  alienation  of  the  enfranchised  land,  an 
investigation  is  necessary  of  the  double^title, 
f.  e,  the  title  to  the  manor  and  the  title  to 
the  copyhoM  tenement.  In  ease  of  «vletiM, 
little  injury  can  be  sustained  on  either  hao^; 
for,  the  lord  will  have  in  the  land'  or  rept  an 
equivalent  for  what  is  lost  by  the  enfrancfaisei^ 
ment ;  and  the  tenant  will  have  an  eqiuvalent 
in  the  enfranchisement  for  what  is  given  ^  the 
lord.  2^'ch  instances  of  evlctiod  Will  be  ex- 
ceedingly  rare ;  and  the  aggregate  of  incon- 
venience arisiag  from  them  must  be  infinitely 
small,  when  compared  with  what  wonjd  arise 
fhMn  the  coatlaual  double  invest^tion  of  6tle, 
which  must  otherwise  trite  phiceon  every  deal- 
teg  whh  an  enfranchised  copyhold.  •  'ttiese 
propositions,  however,  will  rwreire  nH^fifiea- 
tion  with  respect  to  manors  hdd  by  the  ehurch. 

"  It  «m^  encouragd  enfiraitchisem^nts,  and 
prevent  disputes  .respecting  the  extent" of 
manors,  to  provide  that  the  tenement,  when 
enfranchised,  shril  be  held  of  the  manor.    At 

{present,  a  copyhold  tenement  being  part  of^^ 
ord's  demesne,  is,  when  enfranchised,  held  of 
the  superior  lord  of  the  fee ;  that  is,  of  the 
same  lord  of  whom  the  manor  is  held;  and  it 
ceases  to  be  parcel  of  the  manor,  whewftT*  Ae 
lord  loses  his  manorial  privileges. 

•*We  would  further  propose,  thattHien'by 
purchase,  or  any  other  means,  a  copyhold  tene- 
ment of  inheritance  unites  with  the  m«nor,'^e 
lord  shall  be  forbidden  to  regrant  h  as  a  copy- 
hold ;  and  that  there  shall  be  no  further  grants 
of  parcels  of  the  waste  to  be  held  by  copy  of 
court-roll,  in  manors  where  the  waste'ts  sup- 
posed to  have  had  a  quality  of  admitting  of 
such  grants  mth  tlie  assent  of  the  homftge. 

'Mn  the  first  place,  we  thmk  that  an  pecn- 
liar  customs  respecting  descent,  curtesy,  and 
dower,  should  at  once'be  abolidied  $  and  l&at 
conmoQ  law  rules  upon  theae  subjects,  for  free- 
hold land,  as  modified  by  statutes,  should  uni* 
versally  prevail.    A  great  scoufce  iii  difficulty. 
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Mfrf.  and  eipeBed,  ki  ike  aMeMlloii  ol  cbpy-i 
boM  ItndB,  Mid  of^tftfeation  respectai^  tkem, 
would  ihxa  be  reaMnr^d^ 

''We  dmik  thataiHil  of  eopyMd  land 
iketid  be  made  wkk  the  same  foraEialkieff  as  a 
wiltbf  freebdid  bmd/' 

**  Vf€  tiuRk  tbal  a  poMter  ekould  be  ^ren  to 
the  eopfbeid  tenant  to  fprant  a  lease  at  rack- 
rent  for  twenty-one  years,  ant  of  bis  -own  in- 
terest, widiout  licenee  of  the  lord.  Where  the 
fine  ts  cert»ii,  this  cannot  prejudice  tbe  lord ; 
and  where  tite  fine  Is  aM)itrary,  it  must  be  for 
biaadTaiilaffe. 

"We  thmk  that  copyhold  knd  should  be 
subject  to  debtSyin  tiie  same  manner  a$  free- 
hold land,  and  tbat  whatever  remedy  is  ^ven 
to  creditors  Over  the  one,  should  extend  over 
both.  91ie  notion  tbat  tbe  lord  was  not  to 
have  a  tenant  forced  upon  him  by  means  of  an 
execution,  is  an  obsolete  subtilty  unconnected 
with  esMStinsr  rights  of  property. 

"  The  risk  mich  might  be  iBtroduced  into 
the  title  to  copyhold  lands,  by  making  them 
liable  to  the  execution  of  the  Crown,  may  be 
ob?iated  by  confining  the  remedy  to  debts  due 
to  the  subject ;  but  we  hope  to  see  the  foun- 
dation of  the  objection  entirely  removed,  by  an 
accessible  register  of  all  Crown  debts  and  obti« ' 
gitlons  intenikd  to  be  binding  on  the  land.      ' 

"  It  seems  Wnpoesible  to  interfere  wilfti  the' 
rights  of  <&e  lord  and  the  tenant,  as  to  thn)>er' 
and^zmtenals ;  «nd  tt  can  only  be  hoped,  that; 
suth  an  4iTeB>ediaili)e  evil  of  the  tenure  will  in-' 
duee  ]>ailKS'<to  avail  Ihemsdves  of  tbe  new! 
■eans  foraieibed  to  them  of  putting  an  end^ 
to  it. 

"  Bnt  beriols  due  to  the  lords  of  fnanors, 
whether  from  4^opyhold  or  freehold  tenants, 
we  l\mk  shoidd  be  aboliflhed,  upon  a  pecuniary 
GommatatioB. 

"  We  propose  that  the  claim  to  tbe  heriot. 
ia  specie,  shall  be  commnted  into  a  right  to  a 
mm  ef  money^  for  which  the  lord  shall  be 
allowed  to  distrain  on  the  tenement,  or  to 
mriotain  an  action  agunst  tbe  person  succeed- 
iftg  to  Ibe  tentincy :  even  if  a  sum  so  low  as 
five  pounds  were  paid  for  each  heriot,  not  only 
would  the  tenant  be  greatly  relieved,  but  the 
change  would  probably  be  found  for  the  advan- 
tage of  the  lord^  as  he  would  not  then  scruple 
to  enforce  his  right,  and  no  attempt  would  be 
made  to  evade  it.  If  it  had  been  found  im- 
poislble  to  indemnify  the  lord,  perhaps  this 
might  have  been  thought  a  case  in  which  the 
supposed  interest  of  the  individual  must  ^ve 
way  to  the  pnUic  good. 

''At  present  the  lord's  alienation  of  the 
freehdd  of  any  of  his  copyholds,  separates 
them  from  the  manor,  and  the  copyholders  are 
deprived  of  the  power  of  conveying  their 
estates  at  law.  To  remedy  this  inconvenience, 
we  propose  that  copyholds  may  always  be  con- 
veyed in  th^  manor  eourt,  as  if  tbe  freehold  of 
them  remained  part  of  the  manor. 

**  In  order  to  remove  the  difficulty  of  distin- 
guishing copyhoM  from  freehold  land,  we  pro- 
pose, that  where  both  the  freehold  and  copy- 
hold are  held  in  fee-simple,  the  owner  or  owners 


by  tike  content  of  the  homage  to  be  given  after, 
a  survey,  may  agree  and  determine  upon  t&e , 
lands,  or  any  of  Oie  lands,  which  shall  be  copy- 
hold." 

We  think  that  much  of  the  reasoning  of 
the  Commissioners  against  compulsory  en- 
franchiaement  ia  \)eBide  the  question.  They 
contemplate  a  reciprocal  power  of  compul- 
sion, and  enlarge  on  the  evils  to  email  co- 
pyholders, if  they  should  be  obliged  to  pay 
for  enfranchisement,  when  they  are  not  pre- 
pared to  do  so.  But  where  would  be  the 
injustice  of  rendering  the  jenfranchisement 
compulsory  on  the  lord  of  the  manor,  and 
optional  with  the  tenant }  The  landlord 
would  always  have  ample  compenaatioa, 
and  the  difficulties  and  expense  of  ascer- 
taining the  amount  need  not  be  encountered 
by.  the  tenant,  unless  it  suited  his  purpose. 
The  great  evil  of  the  present  system  is,  that 
buildings  and  improvements  are  generally . 
prevented,  in  consequence  of  their  value 
being  taken  advantage  of  by  the  lord  of  tlie  • 
manor,  whenever  a  change  of  the  copyhold*  > 
er*s  property  occurs.  The  present  Bill  goes 
but  a  very  little  way  towards  removing  the 
evil. 

eNPRAVCmeBMlirT  OcF  OOPTHOLBS. 

This  is  entitled  "  A  Bill  to  enable  Persons 
having  onlyparlial  Estates  to  enfranchise  and 
obtain  the  xlufranchisement  of  Lands  held  by 
Copy  of  Court  Roll,'*  and  the  proposed  enact- 
ments are  as  follow: — 

That  in  the  construction  of  this  act  the  word 
"  Manor  ^'  sliall  extend  to  a  manor  of  any  tenure 
whatsoever;  and  the  word  "Lands"  shall  ex- 
tend to  manors,  messuages,  lands,  tenements, 
tithes,  andhereditiunents,  whether  corporeal  or 
incorporeal,  or  any  undivided  share  thereof,  and 
shall,  except  where  otherwise  expressed,  mean 
exdusively  manors,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments,  whether  cor- 
poreal or  incorporeal,  which  now  are  or  here- 
after shall  be  held  by  copy  of  court  roll,  for  an 
estate  of  inheritance,  and  for  every  other  estate 
where,  according  to  the  custom  of  the  manor 
of  which  the  lands  are  parcel,  the  lord  of  such 
manor  is  compellable,  on  the  determination^by 
effluxion  of  time  of  the  grant  under  which  the 
lands  shall  for  the  time  being  be  held  by  copy 
of  court  roll,  to  re-grant  such  lands  to  be 
held  by  copy  of  court  roll,  or  any  undivided 
share  thereof :  and  the  word  "Estate"  shall 
extend  to  an  estate  in  equity  as  well  as  at 
law :  and  the  expression  •'  Particular  Estate  " 
shall  include  every  estate  whatsoever,  except 
an  estate  in  respect  of  or  as  incidental  to 
which  any  penon  now  is  or  hereafter  shall 
be  as  to  manors  or  lands  (not  being  manors 
or  lauds  held  by  copy  of  court  roll)  enal)led, 
independentlv  of  this  act,  to  convey  or  dis- 
pose Of  such  manors  or  lands  for  hts  own 
benefit,    for    an    absolute   and   indefeasible 


of  tbe  land,  with  tbe  lord  for  the  time  being,  I  estate  in  fee  simple ;  and  except  an  estate  in 
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respect  of  or  as  incidental  to  which  any  person ' 
now  18  or  hereafter  shall  be,  as  to  manors  or 
lands  held  by  copy  of  court  roll,  enabled,  in- 
dependently of  this  act,  to  convey,  dispose  of, 
or  surrender  such  raanors  or  lamis  for  iiis  own 
benefit,  for  the  whole  estate  or  interest  for 
wliich  such  manors  or  lands  now  or  hereafter 
shall  be  granted  out  to  be  held  by  copy  of 
court  roll ;  and  except  any  power  of  appoint- 
ment already  created  or  hereafter  to  be  cheated 
under  which,  independently  of  this  a^  the 
donee  of  such  power  now  is  or  hereafter  shall 
be  as  to  manors  or  lands,  (not  being  manors 
or  lands  held  by  copy  of  court  roll),  enabled  to 
appoint  for  his  own  benefit,  for  an  absolute 
estate  in  fee  simple,  or  to  carry  into  effect  the 
objects  and  purp  sses  of  this  act ;  and  except 
any  power  of  appointment  already  created  or 
hereafter  to  be  created,  under  which,  inde- 
pendently of  this  act,  the  donee  of  such  power 
now  is  or  hereafter  shall  be,  as  to  manors  or 
lands  held  by  copy  of  court  roll,  enabled  to 
appoint  for  his  own  benefit,  for  the  whole 
estate  or  interest  for  which  such  manors  or 
lands  now  are  or  hereafter  shall  be  granted  out 
to  be  held  by  copy  of  court  roll,  or  to  carry 
into  effect  the  objects  and  purposes  of  this  act; 
and  except,  both  as.  to  manors  or  lands  (not 
being  manors  or  lands  held  by  copy  of  court 
roll)  and  as  to  manors  or  lands  held  by  copy 
of  court  roll,  an  estate  vested  in  any  person  by 
way  of  mortgage  or  charge,  or  as  a  mere  lessee 
or  asdgnee  of  any  lease;  and  except,  both 
as  to  manors  or  lands  (not  being  manors  or 
lands  held  by  copy  of  roll,)  and  as  to  manors  or 
linds  held  by  copy  of  court  roll,  an  estate  for  a 
term  of  years  absolute  vested  in  any  person  not 
being  a  mere  lessee  or  assignee  of  any  lease  : 
and  the  expression  *'  Annual  Rent"  shall  mean 
exclusively  an  annual  rent  granted  in  conside- 
ration of  the  enfranchisement  of  lands  under 
this  act :  and  the  expression  **  Apportioned 
AnnusJ  Rent"  shall  extend  to  an  annual  rent 
granted  in  consideration  of  the  enfrancMse- 
ment  of  lands  under  this  act,  and  also  to  any 
apportioned  part  of  such  annual  rent,  and  any 
undivided  share  thereof  respectively :  and  the 
word  •*  Person"  shall  extena  to  a  body  politic, 
corporate,  or  collegiate,  as  well  as  an  indivi- 
dual :  And  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to 
several  persons  or  things,  as  well  as  one  person 
or  thing;  and  every  word  importing  the  plural 
number  shall  extend  and  be  applied  to  one  per- 
son or  thing  as  well  as  several  persons  or 
things  :  and  every  word  importing  the  mascu- 
line ffender  shall  extend  and  be  applied  to  a 
fem^e  as  well  as  a  male:  provided  always, 
that  those  words  and  expressions  occurring  in 
this  clause  to  which  more  than  one  meaning  is 
to  be  attached  shall  not  have  the  different 
meanings  given  to  them  by  this  clause,  in  those 
cases  in  which  there  is  any  thing  in  the  subject 
or  context  repugnant  to  such  construction. 
Potter  to  enfranchise, 
2.  That  if  at  any  time  after  the  thirty-fint 
day  of  December,  one  thousand  eight  hundred 
and  thirtjf'five,  there  shall  be  subsisting  in  any 
manor,  or  any  undivided  share  theredf,  any 


particukr  ettnte,  Ihen  H  iND  k«  bwMAiMM 
person  seised  or  posietsed  of«  or  entHkd  ^ 
in  his  own  right,  such  manor  or  iondiviided 
share  thereof,  for  such  particular  estates^  or  tiM 
first  of  such  particular  estates,  (if  more  thoA 
one),  whether  such  person  ahall  be  lo  seM«4, 
possessed,  or  entitled,  in  posaeasion,  or  in  re- 
minder or  reversion  expectant  on  the  dctennU 
nation  of  any  estate  vested  in  any  person  9a  » 
mere  lessee  orasaignee  of  any  lease,  or  ei^eelaM 
on  the  determination  of  any  est  ate  for  a  tem  of 
years  absoliUe  vested  itf  any  person  not  bda^* 
mere  lessee  or  assignee  of  any  lease,  to  enftw. 
cbise  all  or  an/  m  the  lands  parcel  of  lu^ 
manor:  provided  nevertheless,  that  it  ahfll  not 
be  lawful  for  any  person  so  seised,  or  ] 


of,  or  entitled  to  an  undivided  share  of  nnv 
manor,  to  enfranchise  under  this  act  anylaMS 
parcel  of  such  manor,  unless  the  poraon  lor 
the  time  being,  seised,  or  possessed  of,  or  en- 
titled to  the  other  undivided  share  6i  nidi 
manor  shall  concur  in  enfranchinn|^  aadi 
lands. 

3.  That  if  at  any  time  after  the  tkirisf^Um 
day  of  Decembery  one  thousand  eigki  humdted 
and  thirty-Jive,  there  shaU  be  subsisting  in  kndl 
any  particular  estate,  then  it  shall  be  lawfiil  for 
the  person  seised  or  possessed  of,  or  entitleii 
to,  in  his  own  right,  such  lauds  for  such  parti- 
cular estate,  or  the  first  of  such  particnkr 
estotes  (if  more  than  one,)  whether  auch  per* 
son  shall  be  so  seised,  possessed  of  or  entino^ 
in  possession,  or  in  remainder  or  reveraioB  1 
pectant  on  the  determination  of  any 
vested  in  any  x>er8on  as  a  mere  leasee  or  1 
of  any  lease,  ^  expectant  on  the  det 
t!bn  of  any  estate  for  a  term  of  yean  1 
vested  in  any  person  not  being  a  mere  1 
or  assignee  of  any  lease,  to  obtain  the  tminx^ 
chisement  of  all  or  any  of  such  laada:  Ihrom 
vided  neverthelesi,  that  it  thail  not  be  lawfiil 
for  any  person  so  sdsed  or  possessed  of  or 
entitlea  to  an  undivided  share  of  lands,  to  ob» 
tain  under  this  act  the  enfrancldsemciit  of 
such  lands,  unless  the  person  for  the  time 
being  seised  or  possessed  of  or  entiUed  to  the 
other  undivided  share  of  such  lands,  shall  con* 
cur  in  obtiuning  the  enfranchisement  oi  andi 
lands. 

Consideration /or  E^franchisemeiH. 

4.  That  every  enfranchisement  of  lands  OA^er 
this  act  shall  be  made  for  all  or  any  of  the  con* 
siderations  following :  (that  is  to  say)  the  con* 
sideration  of  a  jgrant  of  an  annual  rent  in  foe  to 
be  thenceforth  charged  on  and  issuing  out  of 
the  lands  enfranchised,  or  the  consideration  of 
a  ^conveyance  of  lands  parcel  of  the  same  mmaM 
as  tne  lands  enfranclused,  and  tufaject  to  thir 
same  uses  and  trulfs  as  the  lands  enfrandiiaoA 
shall  be  subject  to  at  the  time  of  soch  enfran* 
chisement,  or  the  consideration  of  the  payment 
of  a  gross  sum  of  money^  and  t&e  amount  of 
the  rent  or  sum  of  money,  or  the-  knda  to  be 
respectively  granted,  paid  or  conteyed,  a»  a 
consideration  for  the  enfranchisement  of  kiida 
under  this  act,  shall  be  fixed  on  by  theperaona 
respectively  enfranchising  and  obtaining  tho 
enfrandiisement  of  such  lands;  and  the  eoo^ 
sideration  for  every  enfranchisement  of  ^andt 
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ttDclo.Uns  act  shidl  be  either  all  or  such  one  or 
qiore  of  the  considerations  aforesaid  as  the  per- 
j^ons  respectively  enfranchising  and  obtainin.i^ 
the  enfranchisement  of  such  lands  shall  deter- 
mine. 

'  5.  That  if  the  consideratitm  for  the  enfran- 
chisement of  any  lands  under  this  act  shall  be 
either  wholly  or  in  part  the  grant  of  an  annual 
rent,  then  it  shall  be  lanful  tor  the  person  em- 
lowered  by  this  act  to  obtain  the  enfranchise- 
ipent  of  such  lands  to  grant  to  the  person 
enfranchising  the  same,  and  his  heirs,  an 
iuinoal  rent  of  the  amount  fix.ed  on,  and  to 
I^Tge  the  same  on  the  lands  enfranchised,  and 
to  make  the  same  payable  by  equal  half  vcarly 
payments ;  and  the  annual  rent  so  pfrantea  ^ishull 
be  a  rent  service,  and  thenceforth  parcel  of  the 
Kime  manor  as  the  lands  enfranchised. 

6.  THat  if  the  consideration  for  the  cnfrao- 
clusement  of  any  lands  under  this  act  shall  be 
either  wholly  or  in  part  the  conveyance  ojf 
lands,  then  it  shall  be  lawful  for  the  person 
empowered  liy  this  act  to  obtain  the  enfran- 
chisement of  the  lands  proposed  to  be  enfran- 
chised, to  convey  1o  the  person  enfranchising 
the  same,  and  his  heirs,  the  lands  fixed  on  as 
the  consideration  either  ivholly  or  in  nart  for 
such  enfranchisement. 

7.  '["hat  if  the  consideration  for  the  enfran- 
chisement of  any  lands  nnder  this  act  shall  be 
either  wholly  or  in  part  the  payment  of  a  gross 
sum  of  money,  then  it  shall  be  lawful  for  the 
penon  empowered  by  this  act  to  obtain  the  en- 
namdusement  of  such  lands,  to  char;;e  the 
mat  with  the  sum  .fixed  on  as  the  considera- 
tb^i  eithei^ivholly  or  1^  part  for  such  eufrajai- 
ifiisement,  and  for  securing  the  payment  of 
siich  sum,  with  lawful  interest  for  the  same,  to 
demise,  hv  way  of  mortgage,  for  any  term  of 
jcjtfg,  the  lands  enfranchised  or  any  part  thereof 
to  the  person  who  shall  advance  and  lend  such 
turn,  or  to  snch  other  person  as  he  (•hall  ap- 
point, so  as  such  demise  be  made  with  a 
proviso  or  comiition  declaring  that  such  demise 
•hall  be  void  on  payment  of  the  sum  thereby 
secured,  with  the  interest  thereof,  at  a  time  to 
beiherein  appointed,  and  aho  with  a  covenant 
to  pav  and  keep  down  tlie  interest  of  the  sum 
thereby  secured,  so  that  no  person  aftenvards 
^coming  entitled  to  such  lands,  shall  be  liable 
to  pay  any  further  f»r  larger  arrear  of  interest 
than  for  /i>  atttndar  months  preceding  the 
time  when  his  title  to  the  possession  of  such 
bnds  shall  have  commenced;  and  every  such 
demise^ shall  be  good  and  effectual  in  the  law 
for  the^rposes  thereby  intended. 

«  8.  That  if  at  any  time  while  an  apportioned 
•ODual  reiU  shall  remain  charged  on  anv  lands 
Otfranchised  under  this  act,  there  shall  r>e  sub- 
sisting in  such  apportioned  annual  rent  any 
^rticoiar  estate,  (whether  such  estate  shall 
we  been  subsisting  at  the  time  of  the  enfran- 
<?hiscment  of  such  lands  or  not)  then  it  shall  be 
^wftil  for  the  j^/son  seised  or  possessed  of,  or 
entitled  to  in  Ins  own  right,  such  apportioned 
anniial  rent  for  jBUch  particular  estate,  or  the 
nrstof  8i)dlijp9rtlcular  estates  cif  more  than 
<Hfte,)\vlieltlief^  such  person  shall  be  so  seised, 
^iSMRl  Of  entitled  in  possczmn,  or  in  re- 


mainder or  rcyersioD  expectant  on  the  deter- 
mination of  an  estate  for  a  term  of  years  abso- 
lute, to  divide  and  apportion  such  apportioned 
annual  rent,  and  to  declare  what  parts  and  pro- 
portion thereof  shall  be  thenceforth  severally 
charged  upon  any  part  of  such  lands;  and  after 
such  apportionment,  such  apportioned  annual 
rent  shall  be  payable  in  such  parts  and  propor- 
tions^ and  chargeable  only  upon  such  parts  of 
such  lands  as  shall  be  so  declared :  Provided 
nevertheless,  that  no  division  or  apportionment 
of  an  apportioned  annual  rent  shall  be  made 
nnder  this  act,  except  with  the  concurrence  of 
the.  person  seised  or  possessed  of  the  lands 
enfranchised,  on  which  such  apportioned 
annual  rent  i^hall  for  the  time  being  be  charged. 

9.  That  if  at  any  time  while  an  apportioned 
annual  rent  shall  remain  charged  on  any  lands 
enfranchised  under  this  act,  there  shall  be  sub- 
sisting in  the  lands  so  enfranchised,  and  on 
which  such  apportioned  annual  rent  shall  for 
the  time  being  be  charged,  any  particular  estate, 
(whether  such  estate  shcill  have  been  subsisting 
at  the  time  of  the  enfranchisement  of  such 
lands  or  not,)  then  it  shall  be  lawful  for  the 
person  seised  or  possessed  of  or  entitled  to  in 
his  own  right  for  such  particular  estate,  or  the 
first  of  such  particular  estates  (if  more  than 
one),  the  lands  so  enfranchised  and  on  which 
duch  apportioned  annual  rent  shall  for  the  time 
being  be  charged,  whether  sueh  person  shall  be 
so  seised,  possessed  or  entitled  in  possession, 
or  in  remainder  or  reversion  expectant  on  the 
determination  of  any  estate  vested  in  any  per- 
son as  a  mere  lessee  or  assignee  of  any  lease, 
or  expectant  on  the  determination  of  an  estate 
for  a  term  of  years  absolute  vested  in  any  per- 
son not  being  a  mere  lessee  or  assignee  of^any 
lease,  to  concur  in  any  division  or  apportion^* 
meutof  such  apportioned  annual  rent,  and  to 
agree  what  part  and  proportion  thereof  shall 
be  thenceforth  severally  charged  upon  any  part 
of  such  lands. 

10.  That  if  at  any  time  while  an  apportioned 
annual  rent  shall  remain  charged  on  anv  lands 
enfranchised  under  this  act,  there  shall  be  sub- 
sisting in  such  apportioned  annual  rent  any 
particular  estate,  (whether  such  estate  shul 
nave  been  subsisting  at  the  time  of  the  en- 
franchisement of  scuh  lands  or  not,)  then  it 
shall  be  lawful  for  the  person  seised  or  pos- 
sessed of  or  entitled  to,  in  his  own  right,  such 
apportioned  annual  rent  for  sucji  particular 
estate,  or  the  first,  of  such  particular  estates, 
(if  more  than  one,)  whether  such  person  sh.ill 
be  so  seised,  possessed  or  entitled  in  possession, 
or  in  remainaer  or  reversion  expectant  on  the 
determination  of  an  estate  for  a  term  of  years 
absolute,  to  release  from  such  apportioned  an- 
nud  rent,  all  or  any  of  the  lands  so  enfran- 
chised, and  on  which  such  apportioned  annual 
rent  shall  for  the  time  being  be  charged :  Pro- 
vided nevertheless,  that  any  person  by  releasing 
from  any  apportioned  annual  rent  part  of  the 
lands  enfranchised  under  this  act,  and  on  which 
such  apportioned  annual  rent  shall  for  the  time 
being  be  charged,  shall  not  be  deemed  or  taken 
to  have  released  the  whole  of  such  lands  from 
such  apportioned  annual  rent. 
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1 1 .  That  if.  at  any  Cime  wldle  ao  appoitkiied 
anawJ  rent  shall  remam  charged  on  an^  lands 
enfranchised  under  this  act,  there  shall  be  sub- 
sisting in  the  lands  so  enfranchised,  and  on 
which  such  apportioned  annual  rent  shall  for 
the  time  being  be  charged,  anv  particular 
estate,  (whether  such  estate  shall  have  been 
subsisting  at  the  time  of  the  enfranchisement 
of  such  lands  or  not,)  then  it  shall  be  lawful 
for  the  person  seised  or  possessed  of  or  en- 
titled to,  in  his  own  right,  tor  such  particular 
estate,  or  for  the  first  of  such  particular  estates 
(if  more  than  one),  the  lands  so  enfranchised 
and  on  which  such  an  apportioned  annual  rent 
shidl  for  the  time  being  be  charge<1,  whether 
such  person  shall  be  so  seised,  possessed  of  or 
entitled  in  possession  or  in  remainder  or  rever- 
sion expectant  on  the  determination  of  any 
estate  vested  in  any  person  as  a  mere  lessee  or 
assignee  of  any  lease,  or  expectant  on  the  de- 
termination or  an  estate  for  a  term  of  years 
absolute  vested  in  any  person  not  being  a 
mere  lessee  or  assignee  of  any  lease,  to  obtain 
for  the  benefitof  himself  and  ul  other  persons 
seised  or  possessed  of  or  entitled  to  any  estate 
in  the  lands  so  enfranchised,  and  on  which 
such  apportioned  annual  rent  shall  for  the  time 
being  be  charged,  a  release  of  such  landis  from 
such  apportioned  annual  rent :  Provided  never- 
theless, that  it  shall  not  be  lawful  for  any  per- 
son so  seised  or  possessed  of  or  entitled  to  an 
undivided  share  only  of  any  lands  enfranchised 
under  this  act,  and  on  which  any  apportioned 
annual  rent  shall  for  the  time  being  be  charged, 
to  obtain  a  release  of  such  lands  or  of  his  un- 
divided share  thereof  from  such  apportioned 
annual  rent,  unless  the  person  seised  or  pos- 
sessed of  or  entitled  to  the  other  undivided 
share  of  such  lands  shall  concur  in  obtaining 
such  release. 

12.  That  if  at  any  time,  while  any  lands  en- 
franchised under  this  act,  shall  remain  charged 
with  an  apportioned  annual  rent,  it  shall  be 
desired  to  release  under  this  act  from  such  ap- 
portioqed  annual  rent,  the  lands  so  enfran- 
chised, and  on  which  such  apportioned  annual 
rent  shall  for  the  time  being  be  charged;  then 
the  consideration  for  such  release  shall  be  both 
or  one  of  the  considerations  following ;  (that 
is  to  say)  the  consideration  of  a  conveyance  of 
part  of  the  lands  so  enfranchised,  and  on  which 
such  apportioned  annual  rent  shall  for  the 
time  bemg  be  charged,  or  the  consideration  of 
the  payment  of  a  ^ross  sum  of  money,  and  the 
lauds  so  enfranchised  and  the  amount  of  the 
sum  of  money  to  be  respectively  conveyed  and 
pud  as  a  consideration  for  such  release,  shall 
be  fixed  on  by  the  persons  respectively  seised 
of  or  entitled  to  such  apportioned  annual  rent 
and  lands;  and  the  consideration  for  every 
such  release  shall  be  either  both  or  such  of  the 
said  considerations  as  the  persons  respectively 
seised  of  or  entitled  to  such  apportioned  an- 
nual rent  and  lands  shall  determine. 

13.  That  if  it  shall  be  proposed  to  release  un- 
der this  act  Irom  an  apportioned  annual  rent, 
lands  enfranchised  under  tMs  act,  and  on  which 
such  apportioned  annual  rent  shall  for  the  time 
befngbecliarged,  and  the  consideration  for  such 


release  shall  be  dtti«r  wholly  or  in  part  the 

conveyance  of  pari  of  tlie  lands  so  enFranchised, 
and  on  which  such  apportioned  annual  rent 
shall  for  the  time  bemg  be  charged  ;  then  it 
shall  be  lawful  for  the  person  empowered  by 
this  act  to  obtain  a  release  from  such  nppor- 
tioned  annual  rent  to  convey  to  the  person 
making  the  release  and  his  heirs  such  Dart  of 
the  lands  so  enfranchised,  and  on  whini  such 
apportioned  annual  rent  shall  for  the  time  be- 
ing be  charged,  as  shall  have  been  fixed  on  as 
the  consideration  either  wholly  or  in  part  for 
such  release. 

14.  That  if  it  shall  be  proposed  to  releaae 
under  this  act  from  an  apportioned  annual 
rent,  any  lands  enfranchisea  under  dna  act, 
and  on  which  such  apportioned  annual  rent 
shall  for  the  time  being  be  charged,  and  the 
consideration  for  such  release  shul  be  either 
wholly  or  In  part  a  gross  sum  of  money ;  then 
it  shall  be  lawful  for  the  person  empowered  by 
this  act  to  obtain  a  release  from  such  appor- 
tioned annual  rent  to  charge  with  the  sum 
fixed  on  as  the  consideration,  either  wholly  or 
in  part,  for  such  release,  the  lands  so  enfran- 
chised, and  on  which  such  apportioned  annual 
rent  shall  for  the  time  being  be  charged^.and 
for  securing  the  payment  of  such  sum  with 
lawful  interest  for  the  same,  to  demise,  by  way 
of  mortgage,  for  any  term  of  years,  such  landfl 
or  any  part  thereof  to  the  person  who  shall  ad- 
vance and  lend  such  sum,  or  to  such  other 
person  as  he  shall  appoint,  so  as  such  demise 
be  made  with  a  pronso  or  condition  deeibring 
that  demise  shall  be  void  on  payment  of  the 
sum  thereby  secured,  with  the  interest  thereof^ 
at*  a  time  therein  to  b€  appointed^'  and  also 
vnth  a  covenant  to  pay  and  xeep  down  the  in- 
terest of  the  sum  thereby  secured,  so  that  no 
person  afterwards  becoming  entitled  to  fctldi 
lands  shall  be  liable  to  pay  any  further  or 
larger  arrear  of  interest  than  for  Wjr  calendar 
months  preceding  the  time  when  his  title  to. 
the  possession  of  the  lands  so  demised  shall 
have  commenced ;  and  every  such  demise  shall 
be  good  and  efiectual  in  the  law  for  tke  pur- 
poses thereby  intended. 

15.  That  every  person  having  a  fMirticQlar 
estate  in  an  apportioned  annual  rent  may,  nn- 
der  this  act,  respectively  divide  and  apportion 
and  release  the  same,  notwithstanding  tne  lord 
of  the  manor  who  enfranchised  tlie  lands  on 
which  such  apportion^  annual  rent  sliaB 
for  the  time  being  be  c'harged,  or  the  person 
who  divided  and  apportionea  such  apportioned 
annual  rent  was  at  the  time  of  sucn  eufran- 
chisement  and  apportionment  respectively  en- 
able^ independendy  of  tiiis  act,  to  enfranchist 
such  lands,  or  (as  the  case  may  be)  to  divide 
and  apportion  such  apportioned  annual  rent. 

16.  That  every  person  having  after  the  en- 
franehisement  of  anv  lainds  <u^er  this  net  a 
particular  estate  in  tne  lands  so  enfranchised, 
and  on  which  any  apportioned  annual  rent 
shall  for  the  time  bding  be  charged,  may  under 
this  act  concur  in  the  apportionment  of  auch^ 
smportioned  nnnual  rent,'and  obtain  the  release 
of  such  apportioned  annual  rent,  and  as  a  con- 
sideration either  wholly  or  in  part  for  aoch  re- 
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letee,  convey  any.  of  die  laAdd  so  enfranchised, 
or  chaise  the  same  with  a  gross  sum  of  money, 
and  demise  the  same  by  way  of  mortgage  for 
any  term  of  years,  to  any  person  anvancing 
snch  sum,  notwithstanding  the  person  obtain- 
ing the  enfranchisement  of  such  lands,  or  (as 
the  case  may  be)  concurring  in  the  division  or 
appoYtionment  of  such '  apportioned  annual 
rent,  was  at  the  time  of  such  enfranchisement 
and  appt>rtionment  respectively  enabled  inde- 
pendently of  thb  ad  to  obtain  the  enfraiichise- 
raeaft  of  tuch  lands,  and  to  concnr  in  the  ap- 
portionment of  saoh  apportioned  annusi  rent. 
[  To  be  ceniinmed*] 


THB  PROPERTY  LAWYER. 

No.  XU. 


on  «KVR»s  n)  iirmrBseBS  vo  w^lls. 
By  the  26^3. 2,  c.  i6,  s.  1,  it  is  enacted,  that 
if  ai^  person  sIm^  attest  ^e  •execution  of  any 
iml]  oroodieil>  wfaSch  shall  be  made  after  the 
2Wi  day  of  June,  1^2,  to  whom  any  benefi- 
cial Sevise,  legacy,  estate,  interest,  gift,  or  ap- 
peiHtment  vf,  0r  aAscttDg  any  feal  or  personal 
e^tatie^  other  than  and  «jtcept  charges  on  lands, 
tenemeiits,  or  hereditament^,  for  pi(yiaent  of; 
aify  debt  or  debm  th«t  vhall  be  then  given  4>y 
sttdh  devise,  legacy,  estate,  interest,  gift,  or 
appointment^;  shall,  aq  far  only  aa  concerns 
such  person  attesting  the  execution  of  such 
wiD  or  codicil,  or  any  person  claiming  under 
him,  be  utterly  null  and  void.;  and  such  per- 
son diatt  (be  adnAtted  as  a  witness  to  the  «xe- 
ctltlon  <tf  sttdx  ^1  or  tjodicfl,  within  the  intent 
of^  wid  act,  [the  Statute  of  Frauds,]  not-^ 
withstan^g  such  deWse,  Ice.  One  question 
und^  this  section  has  been,  whether  it  extend- 
ed to  willa  of  personal  estate ;  and  it  seems, 
that  as  to  this,  it  has  long  been  the  practice  of 
the  Ecclesiastical  Court,  when  a  will  of  per- 
sonal estate  was  attested  fey  legatees,  to  con- 
sider  tke  atlestotion,  «nd  not  the  legacy,  to  be 
void.  But  hi  the  case  of  L^es  v.  SummertgiU, 
17  Vea.  610,  Sir  mUiam  Gmmi,  notwMutaBd- 
iag  Ae  pfmctice,  held,  that  ihe  statute  Extend- 
ed  as  w^  to  wills  of  personal  as  of  real  estate. 
Tins  decision  was,  however,  considered,  and  ex- 
pressly overruled,  by  Sir  John  Nicholi,  in  Breti 
V.  Breti,  3  Add.  214  ^  S.  C.  1  Hagg.  59 ;  so  that 
the  former  practice  maybe  considered  as  re- 
stored,  and  has  been  very  recently  recognized 
by  the  present  Vice  Chancellor,  in  the  case  of 
Potter  r.  Bamburif,  3  Sim.  40;  and  by  GirJein 


Lemfk,  M.  R.,  in  Emanuel  v.  C^mhi&le,  3 
Ross.  436. 

Another  question  on  the  statute  hitely  arose 
at  Nisi  Priui,  in  which  the  drcumstances  were 
these: 

Ejectment  to  recover  a  dwdlxn^  houae.— - 
The  lessor  of  the  plaintiff  claimed  the  prof^rty 
in  question,  as  heir  at  law  of  John  Ti^lor,  de- 
ceased. The  defendant  claimed  it  as  his  devi- 
see.  The  testator  by  his  wiil,  dated  2501  of 
December,  182R,  executed  in  the  presence  o^ 
and  attested  t>y  the  defendant,  ^and  also  three  ' 
othoriaitDesaes,  dorised  the  property  to  this  do* 
fendant.  The  defendant  nut  in  ibe  wiU,  and 
proved  it  by  calling  one  or  the  other  attes^ng 
witnesses,  who  spoke  to  the  execution  of  it,  in 
the  )>resence  <of  himself  and  the  tliree  oilier  • 
witnesses. 

Alexander,  for  the  defendant,  insisted,  that 
the  statute  was  cleariy  intended  to  apply  only 
to  cases  where  the  evidence  ^ihe>deVttee  was 
wanted,  for  the  purpose  of  supporting  the  will. 
Sfn  the  present  case,  there  were  three  credible 
wit&e8ses>  independently  of  the  defendant  (the 
devisee);  the  devisee's  attesSaden  migkt  be 
dispensed  with  altogether,  and  considered  as 
struck  out. 

B&lland,  B.,  thought  the  words  of  the  statute 
were  conclusive,  and  directed  the  jury  to  find 
a  verdict  for  the  iesaor  of  Ihe  pltdtmff.  Ha, 
however,  reserved  the  point,  and  gwre  Alewan* 
der  leave  to  move  upon  It. 

Verdict  for  the  plaintiff. 

Alexander  accordingly  moved  the  following 
moraiag  before  the  Lord  Cbtef  ^hiMice  ZM- 
men,  and  obtuned  a  Tule  nim  to  set  aside  tbe 
ver^ct  on  the  point  i«served.  Id  Ae  course 
of  Hilary  term  1834,  cause  was  shewft  against . 
the  rule  before  Lord  DenmOn,  C«  J.,  emd  Mr. 
Baron  BoUand, 

Lord  Denman,  C.  J. — I  did  neit  etftertalA 
much  doubt  upon  this  case,  when  the  motiflSi 
was  made  at  Lancaster  for  a  new  trial.    I 
thought  then  that  the  words  of  the  statute 
were  too  peremntory  to  be  got  over,  and  I  . 
think  so  still.    The  exclusion  of  the  evidence 
of  attesting  witnesses  to  wills,  where  those 
witnesses  happen  to  be  devisees,  was  felt  to  be 
a  great  inconvenience,    and  the   legislature, 
thought  proper  to  take  this  method  (certidnly 
a  somewhat  violent  method)  of  remedying  the  ^ 
inconvenience.    The  case  .is  within  the  very 
words  of  the  statute  j  and  it  is  by  no  means 
made  out  that  it  ie  not  within  the  mischief  too. ' 
in  regard  to  the  cases  whidi  have  been  last , 
cited,  they  are  di8tmguishiA>1e  from  the  pre-- 
sent  case;  in  those  cases  the  will  was  of  per« 
sonalty  only :  here  the  will  is  of  real  property. 
It  is  unnecessary,  therefore,  to  give  any  opinion 
upon  the  propriety  of  those  decisions. 

Bolland,  B.— The  case  before  Sir  miiiam 
^rant  seems  to  go  the  full  length  of  the  pre- 
sent. It  was  there  held,  that  the  legacy  to  the 
subscribing  witness  was  void,  although  the  will 
respected  personalty  only,  and  the  attestation 
was  consequently  unnecessary.  That  case  ap- 
pears to  have  <been  much  considered  by  *4ie 
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T^' learned  Judge  who  decided  it;  and  he 
states  in  his  Judgment,  that  he  had  inquired 
into  ^e  practice  of  the  ecclesiastical  courts 
upon  the  subject.  I  should  therefore  be  slow 
to  overrule  that  authority.  It  appears  to  me 
that  this  case  falls  completely  within  the  :ope- 
ration  of  the  act,  and  that  the  verdict  was 
therefore  correct. 
*  Rule  discharged. — Doe  d.  Tayior  v.  Milie, 
1  Moody  &  Rob.  288. 

Perhaps  it  is  not  too  much  to  say»  that  the 
qualified  recognition  of  Lees  v.  SummengUit 
by  Mr.  B.  Bolland,  will  not  restore  its  antho- 
rity,  against  the  express  decisions  on  the  point 
by  Sir  John  Nichoil,  in  Brett  v.  Brett ;  Sir 
Join  Leuch,  M.  R.,  in  Emunuel  v.  ConUahle  ; 
and.  Sir  L*  Skadweli,  in  Foster  v.  Banbury. 
We  may  consider,  therefore,  that  Doe  d.  Tay- 
lor V.  MflU,  only  decides  that  the  stat.  26  G.  2, 
c.  6,  makes  void  a  devise  to  an  attesting  wit- 
ness, although  there  be  three  other  attesting 
witnesses  to  the  wilL 


DISTRIBUTION  OF  AN  INTESTATE'S 
PERSONAL  ESTATE. 


Sir, — Neithe^Owynne  on  Probates,  reviewed 
8  Leg.  Obs.  455<  nor  the  Treatise  on  Descent, 
reviewed  8  Leg. -Obs.  51,  appears  sufficiently 
explicit  in  regard  to  the  distribution  of  an 
intestate's. personal  estate;  if  you,  therefore, 
oblige  me  by  inserting  the  followinjg-  summary, 
I  think  it  wiU  serve  as  another  useful  table  not 
bitherto  published  in  your  work. 

fFf/e, 
If  the  intestate  leaves  a  widow  aud  children, 
the  widow  shall  take  one-third  part  of  the  sur- 
plus of  hi^  efiects.  If  he  leaves  ho  children, 
she  shall  have  a  moiety,  22  &  25  Car.  2.  ss.  5 
&  6:  and  the  widow  takes  as  widow  bv  the 
express  words  of  the  statute,  and  not  as  being 
of  kin,  for  the  wife  is  (as  such)  of  no  kin  to  her 
husband,  9  Atk.  761,  fTorsley  v.  Johnson,  A 
widow  takes  although  she  be  a  papist ;  for  in 
the  case  of  dying  intestate,  it  is  the  act  of  the 
law,  it  is  the  Legislature,  that  gives  those  dis- 
tributive shares  to  the  widow  and  next  of  kin 
It  is  a  succession  ah  intrstato  to  a  persbhat 
estate,  similar  to  a  descent  of  land,  where  an 
heir,  iJiough  a  papist,  of  above  the  age  uf  18 
years  and  six  months,  may  inherit.  Davors  v 
/>ww,5P.W.48. 

Hoshand, 

The  Stat,  does  not  extend  to  the  estate  of  a 
/erne  covert,  and  therefore  the  husband  is  en- 
titled toherefrects,29Car.2,c.3,s.25;  2  Black. 
C«n.  515;  Stiuih  V  fTyn,  1  P.W.  37J>;  Elliot  v. 
CMer^  3  Atk.  626.  The  personal  property  of  an 


iUegitimate  woman,  settled  on  her  nuurfatfe  oa 
herself  for  life,  with  power  of  ^pointtng  it 
absolutely  in  default  of  issue,  and  in  default  of 
such  appointment  then  to  go  to  her  next  of  kin, 
will  in  these  events  go  to  the  husband  who 
survives  and  administers,  as  gainst  the  crown. 
Hatrkins  v.  Hawkins,  M.  T.  1834;  9  Lieg. 
Obs.  267. 

CIMren, 

If  the  intestate  leaves  children,  his  effects, 
viz.  the  whole  if  he  leaves  no  widow,  akid  two- 
thirds  if  he  does  leave  one,  shall  l»e  equally 
divided  between  them,  whether  males  or  fe- 
males, 22  &23  Oar.  2.  c.  10,  s.  7.  If  theiotca* 
tate  leaves  only  one  child,  such  case  it  Bot  t» 
be  considered  as  omitted  by  the  statute  i  there- 
fore, in  case  he  also  leave  a  wife,  she  shall  ha;ve 
onlv  a  third  part,  and  the  other  two-thirds 
shall  go  to  such  chHd.  Burnet  v.  Mann,  I  Ves. 
156;  4  Burn.  Ec.  L.344;  2  Freem.  230;  « 
P.  W.  446.  No  difference  is  made  foecweea 
the  half  and  the  whole  blood,  but  they  are 
equally  entitled,  as  being  of  equal  propinqaity 
to  the  deceased.  3  Bro.  Abr.  /4 ;  I  P.  W.  53 ; 
2  Roberts  on  ^Tills;  126.  PosthumOaa  diadren. 
are  equally  entitled  with  those  bom  in  the  life^ 
time  of  the  intestate.  Ball  v.  Smith,  2  F^reem. 
230. 

When  distribution  is  made  tmonf  ckUdren, 
they  must  bring  their  advani^ment  into  hotdip 
poi  or  co/lectio  bonorum.  Prec.  Chan.  182;  8 
P.  W.  560;  File.  ,286 ;  2  P.  W.  440,  441 ;  3 
P.  W.  31 7-  For  what  is  and  is  not  an  advanoe-^, 
ment,  the  reader  is  referred  to  the  *'  Trea^g; 
on  Descent,"  p.  30,  n»,  where  most  of  «» 
case^  S4»pear  colkctMl*  <^ 

.  Representatives  among  Deteeniants. 

If  some  of  the  children  of  the  intestate  die 
in  his  life-time  leaving  children,  such  children 
shall  stand  in Imo  pmrtntls,  and  shall  take  didr 
deceased  parent's  share;  as  if  there  be  two 
sons,  and  one  dies  leaving  three  children,  and 
the  other  survives  the  intestate,  the  three  chil- 
dren of  the  deceased  son  shall  have  one  moietT, 
and  the  surviving  son  the  other.  And  this  rigut 
of  his  representation  among  the  descendants 
of  the  intestate,   is  not  confined  Within  any 
degree,  22  &  23  Car.  2.  s.  7.    But  if  aU  the 
children  of  the  intestate  die  in  his  life-lime,. 
leaving is&ue,  then  the  distribndon  shall  be  to' 
them  (such  issue)  per  capita,  they  claiming  in 
their  own  right  pro  sui  coigne  Jure,  and  not  by 
representation ;  for  where  all  the  parents  are 
dead,  their   children  Uke  per  capita;  l)nt, 
where  some  of  them  only,  then  they  take  per'- 
stirpes,  Prec.  Chan,     ff'ttlsh  v.  Same,  2  Ves» 
215  ;  Lloyd  v.  French,  3  f .  W.  50 ;  Dswers  v. 
Davers,  f  P.  W.  495 ;  Brown  v.   fJntewocd, 
1  Atk.  434 ;  Durrani  v.  Priestttood,  ':^  Black.'* 
Com.  5)7, 532. 

Great  Grand-CkHdren. 

If  there  be  no    children,  then  the  great' 
grand- children  shall  take  equally  per  cmpka^ 
aud  so  in  the  lineal  descendants  of  the  lutes- 
tatc.tff/  iNfinittim,  1  Com.  Dig- '2/3;  1  A^k.* 
4575  IP.  W  127^346.  .'         I 
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If  tW  Intcsltte  leaves  no  ddldren,  or  mre- 
ieoUtives  of  tbeoi,  the  fiitber  (if  living^)  tliall 
ttke  in  eseluuon  of  tlie  mother,  brothers,  and 
siMfs.  2  Black.  Com.  616. 

Mother^  Brothers,  and  Sheers. 
If  the  father  be  dead,  the  mother,  brothers, 
and  sisters  shall  take  equally.  1  Jac  .2.  c.  17, 
s.  7;  2  Bla.  Com.  616)  as  If  there  be  a  mo- 
ther, and  foor  brothers  and  sisters,  each  shall 
hare  one-fifth.  2  P.  W.  344. 

RepresenhUives. 
If  some  or  all  sach  brothers  or  sisters  die 
hairiai^  diiklren,  such  children  shall  stand  in 
hto parentis  i  as  if  there  be  a  mother,  widow, 
and -three  children  of  a  deceased  only  brother, 
the  wi4ow  shall  take  her  mmety,  and  the  mo- 
tber  and  children  one-fourth  each,  for  they 
take  by  representation,  1  Jac.  2.  c.  17.  s.  7; 
Kdwmif  V  Smme^  3  P.  W.  366.  Bat  this  right 
of  rqMtesentation  among  coliateruis  shall  not 
•■tend  further  than  brothers'  and  sisters'  chil- 
dren. Stamlew,  t.  Stanley^  1  Atk.  467 ;  22  & 
23  C.  2.  c*  fO,  s.  7.-  And  if  there  be  a  brQther's 
gmidtofi,  and  a  nster's  sonb,  they  exclude  the 
mndson,  who  shall  take  nothing.  1  P.  W.  26  j 
lid.  Raymond,  671,  s.  6. 

Maiher, 
If  there  be  no  brothers,  sisten,  or  descend- 
ants of  sach  brothrrs  or  nsters,  the  mother 
shall  take  the  whole,  she  being  entitled  before, 
I  Jac.  2.,  though  there  were  brothers  or  sis- 
ten  ;  and  that  statute  does  not  take  away  her 
i%hl^  but  only  as  to  them  and  their  issue.  2 
Black.  Com.  616  &  632;  1  Atk.  467;  for  to  a 
gnmdaott  of  a  brother,  who  must  claim  in  his 
own  ryht,  the  mother  shall  be  preferred.  1 
Atk.  4/6.  A  mother-in-law  shall  take  nothing. 
Dmkt  rf  Pvriltmd  v.  Duchess  of  Porliand,  2 
P.W. 

Broihers  and  Sisters^  where  no  Mother. 
^  If  there  be  no  mother,  the  brothers  and 
dsters  take  equally,  their  children  standing  in 
hcoparentis, 

Nejfto/Kin. 

-  If  there  be  neither  brother  nor  sister,  or  issue 
of  them,  then  distribution  shall  be  made  with- 
out reference  to  those,  whoever  the]^  may  be, 
who  are  neit  in  equal  degree  of  kindred  to 
the  intestate;  and  the  degrees  of  kindred  shall 
be  computed  according  to  the  civil  law.  Prec. 
Ch.  694;  2  Atk.  117;  1  Ves.  334.  And  if 
there  are  relations  both  on  the  father  and 
mother's  side,  in  equal  d<^pree,  they  shall  take, 
IP.  W.  63;  1  Com.  Dig.;  Ld.  Raymond, 600. 

Orandfttther. 

If  there  be  dther  brother  or  sister,  or  ehil- 
d^n  of  them*  the  grandfather  shall  not  take; 
for  althouffh  the  grandfather  is  in  equal  degree 
with  the  Drothers  and  riaters,  yet  they  shall 
ilways  take  first.  1  Atk.  762.  But  though 
there  be  issue  of  brothers  or  sisters,  yet  if  they 
do  not  claim  by  representation,  but  In  their 
own  right,  as  where  all  the  brothers,  sisters, 
rad-mother  are  dead,  the  grandfather  shall  be 
fitferrei,  he  being  nearer  in  degree;  for  as 


the  grandffither  is  neai^  than  the  iinde,  he 
therefore  shall  exclude  him.  Prec.  Ch.  628; 
1  P.  W.  41;  1  Ld.  Raymond,  684;  Lloyds. 
Kiein,  1  Ves.  216.  So  as  to  nephews:  a  bro- 
ther's child  is  in  the  same  degree  as  the  uncle; 
he  must  for  the  same  reason  exclude  him. 
1  Atk.  464;  2  Ves.  213. 

Great  Orgnd/ather,  Uncle,  Aant,  Nephew,  and 

Niece. 
If  no  grandfather,  then  great  grandfaAer, 
uncles,  annta,  nephews,  ana  nieces,  (or  bro- 
thers or  sisters'  children  claiming  in  their  own 
right,)  shall  take  together,  being  in  equal  de- 
gree j  J  Atk.  454  ;  2  Ves.  213;  Free  Oh.  693. 
For  living  uncles  and  aunts  shall  exclude  th^ 
children  of  deceased  uncles  and  aunts,  they 
being  too  remote  to  claim  bv  representation ; 
and  if  considered  as  claimmg  m  their  own 
right  they  are  a  degree  further  from  the  in- 
testate; I  P.  W.  694.  Brown  v.  Utttewood, 
Prec.  Ch.  28;  11  Vin.  Abr.  196;  as  the 
nephews  or  nieces  or  children  of  brothers  or 
sisters  shall  exclude  tbeh*  grandfather,  when 
claiming  in  their  own  right,  as  before  observed.' 

Great  Great  Grandfather,  Great  Unde,  FSrsi 
Cousin,  and  Great  Nephew. 

If  there  be  neither  great  grandfather,  uncle, 
nephew,  or  niece,  then  the  great  greatgrand- 
father, i^reat  uncle,  brother's  grandson  (they 
now  claiming  in  their  own  right  and  not  by- 
representation)  shaU  take  together,  lieing  in 
equal  degree;  Thomas  v.  Kittrimbe,  1  Ves. 
333. 

Distribution  is  not  to  be  made  fsQik  a 
twelvemonth  after  the  intestate's  death-^et, 
the  interest  vesta  immediately  in  the  persons 
entitled  (saving  as  to  a  posthumous  claimant); 
so  that  if  he  die  irithin  the  year  his  share  shall 
go  to  his  representatives;  2  Wms.  448;  Ed. 
wards  v.  Freeman,  3  P.  W.  49 1  22  and  23 
C.2,c.  I0,s.8. 

After  the  children  of  brothers  and  sis* 
ters,  distribution  must  always  be  made  per' 
capita  among  collaterals ;  Com.  Rep.  87 ;  Piti 
v.  Pitt,  1  Ld.  Raymond,  476,  s.  8;  1  P.  W.  26. 
Brown  v.  Liitlewood,  and  Shaw  t.  Uardtngr* 
Prec.  Ch.  28  &  67 ;  3  P.  W.  60.  \ 

But  where  it  is  said  above  that  the  nnclo 
or  aunt,  and  nephew  or  niece,  are  in  eqnal> 
degree,  the  rule  does  not  apply  for  the  purpose* 
of  distribution  to  the  esse  where  the  intestate^ 
dies  without  issue,  leaving  one  or  more  brother ^ 
or  sister  and  an  uncle  or  aunt  for  the  snrviving' 
brother  or  sistar  to  a  representation,  andtheie^ 
fore,  the  children  take  the  parent's  share,  and- 
the  uncle  or  aunt  is  excluded.  But  if  the: 
deceased  left  no  brother  or  sister,  an  undo 
and  aunt  take  in  their  own  right  in  a  proper 
degree,  per  capita.    2  Ves.  213. 

Bastard. 
If  a  bastard  dies  intestate,  or  if  any  other 
person  baring  no  wife,  children,  or  kindred, 
dies  intestate,  his  effecta  devolve  on  the  King, 
who  usually  makes  a  grant  of  them.  2  Black. 
Com.606. 1)oug. 642. ^(ftfw/ira/' Husband.", 

J. 
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VRACTICX. — OADBR  TO  AMBND.  • 

ji  plaintiff',  afier  aniwersto  his  nnriginat  bitl, 
jf/ef  his  resplicatiQJt,  dud  a/terwards  obtuins 
a  special  order  to  withdraw  the  repUcution, 
and  amend  his  UlL  ^eft/re  the  amended 
dill  is  answered,  he  obtains  the  common 
order  of  coarse  to  re-amend,  ffeld,  that 
4his  last  order  was  regular. 

The  ormnal  bill  was  filed  on  the  21  »t  Nov. 
1831,  £<»-  the  purpose  of  setting  aside  annuities 
graaied  to  the  defendants.  Answers  were  put 
m  on  the  14th  May,  183f},  and  the  plaintiff 
filed  a  replication.  On  the  14th  June,  1833, 
he  obtained  leave,  upon  ^cial  motion,  to 
mthdraw  his  replication  and  amend  his  bill, 
and  at  the  same  time  he  obtained  an  order  to 
revive  the  suit,  which  abated  by  the  death  of 
one  of  the  defendants.  After  the  amended 
bill  was  put  on  the  file,  the  defendants  ob- 
tained an  order  for  six  weeks  timte  lo  answer 
the  amended  bill ;  -and  <m  the  Mi  of  August, 
1834,  before  the  answers  were  put  in,  the 
plttBtiflC  obtained  an  ew  parte  order  to  amend 
the  amended  biH.  The  amendments  were 
madie  largely  on  both  occasions,  so  as  to  re- 
QUire  new  engrossments  of  the  bill  each  time. 
A  fnotton  waa  made  before  the  Vice-Chancel- 
lor  to  discharge  this  last  order,  and  to  take  the 
bill  off  the  file  for  irregularis;  but  he  refused 
^  ai^lication,  with  costs. 

Mr.  Barber ^xA'^t.  fFake/ield,  onhehsHf of 
different  defendants,  now  moved,  by  way  of  ap- 
peoJ  from  his  Honor's  decision,  for  the  discharge 
of  the  last  order  to  amend,  as  being  irregular, 
imd  for  taidng  the.bill  off  the  file.  By  the  15th 
order  of  those  issued  in  Aprils  1828,  the  order^ 
to  withdraw  rctoticatlon  and  amend,  is  reqiared 
to  be  on  special  motion,  -as  it  was  in  thifl|  case. 
Would  it  be  consistent  with  common  sense,, 
that  a  subsequent  amendment  could  be  upon 
an  order  of  course?  Besides,  the  Idth  of  the 
same  orders,  amended  by  the  13th  order  of 
1831,  and  the  20th  of  Lord  Brougham's  orders, 
issued  in  Decembtf,  1833,  as  well  as  the  de- 
cbion  upon  the  first-mentioned  of  these  orders, . 
lathe  case  of  Tarleton  v.  Dper^^  shew  that  the. 
pWatiff  is  irregular  ia  obtaining  this  second  > 
order  to  amend  as  of  course ;  for  the  plaintiff) 
oould  not  be  in  a 'better  situation  by  the  special  i 
order  for  leave  to  withdraw  replication  and 
amend,  than  if  that  leavebad  been  obtained  ew 
pane, 

Mr.  Riffe  and  Mr.  Elderton  opposed  the. 
mo^on.  They  did  not  deny  the  construction  r 
put  upon  the  13th  of  the  first  set  of  orders  by 
the  decision  of  the  case  of  Tarleton  v.  Dyer, 
That  order  was  amended  in  Nov.  '1831,  by  the 
insertion  of  the  words,  '*  after  an  answer  has 
been  filed;"  meaning  clearly,  that  although 
aifter  answer,  [one  order,  without  notice,  may 
be  obtained  to  amend,  but  before  answer  the 


plaliidfl  may  amend,  ai  <tf  coarsa,  ai^Mao  ai 
he  pleases.  Now  Uie  amtendad  hill  ia  tb- 
case  was  a  new  bill  put  on  the  file,  aad  die« 
defendants  had  not  answered  whatfthe  onler 
was  obtained  ex  parte  to  amend  it.  They 
might  prevent  the  obtaining  more  than  one 
order  of  course  to  amend,  ifthey  choose  to  jNit 
in  their  answer.  The  defendants,  as  they  had 
not  answered,  could  not  be  danmified  by  any 
number  of  amendments.  They  had  put  in 
answers  to  the  original  bill,  but  not  to  the 
existinjf  bill,  which  is  equal  to  a  new  bill;  so 
that  thu  order  now  compkdnedof  is  within  the 
rule. 

The  Lord  Chaneeilor.^The  qoestioii  Una* 
comes  to  this:  whetlier  an  answer  to  aa* 
amended  bill  is  to  be  coasideKd  an  aaaawr  to 
the  original  bill  or  to  a  new  b'dl.  !  will  Bead 
now  to  the  Vice-CSumcefler  for  Vm  opinioii  «a 
that. 

His  Lordship  afterwards  said,  that  it  1»d 
been  his  own  impression,  that  the  aatwer* 
named  in  the  I3th  order  may  be  eiMWier  to  aa- 
amended  bill.  The  Yiee-GhanceUor  is  of  the 
same  opinion  as  to  the  <K>B8trucfioii  ef  that 
order;  and  his  Honor  added  Mis  belief,  tiiat 
that  construction  coincided  with  the  iateaftiea 
of  the  Ju<^es  who  prottoaaeed  thoBe  <yrders. 
His  Lordship  refiis^d^.the  motion,  but  without 
cd8ta,asitwasafairqHefitieiitoraia&.      '     ' 

»^h9rtM*v,^8mtm,'Wiei9&n^  and  ^thmtrU 
Lifflcoln'8.Ian  Hall,  Feb,  16^  1835. 


HflHtf  Goifft. 

FArENT.lliaBT.-^AR0CHENT.<*^9rAli  tLT^UVWi 
— m  J  UNCTION. 

^    bid  for  rescinding'  an  agreement  /or 
fraud,<dlegedt  that  the  defendafU  agreed 
verbally  lo  forego  its  benefits,  and  actually 
did  forego  them  for  eight  years,    Drfen- 
dant  in  his  answer  denied  the  verbal  agree- 
ment, and  insisted  on  his  right  to  offer,  the 
specialty  agreement  in  support  of  an  action 
far  his  rights  under  if.     The  Court  re- 
fused to  restrain  him  from  ojj^ng  euek 
evidence,   holding  that   the  yaairiaa  ^f 
fravd  wight  he  tried  in  thatacti^n^  easd  thai 
there  was  no  evideuoe  ofiheverM  ug9W9- 
ment. 


1  Russ.  and  Mylne,  I. 


This  was  amotion  to  continue  anlqgunction 
after  the  defendant's  answer  was  put  in.  The 
bill  stated,  among  other  things,  that  the  defoa- 
dant  obtained  a  patent,  dated  the  20th  of  July« 
1820,  for  improvements  in  the  machinery^^of 
power-looms ;  and,  by  a  deed  bearing  dale  the 
ist  of  June,  1824,  he  agreed  with  the  pldntiffs 
to  grant  to  them  the  benefit  of  his  invention, 
iqion  the  terms  therein  stated.  The  agreement 
recited,  that  the  defendant  had  made  certaia 
improvements  in  the  machinery  of  power- 
looms — that  he  had  obtained  a  patent  for  his 
invention,  and  had  agreed  to  allow  the  pWu- 

ftiffis  the  benefit  tiiereof,  in  consideration  of  two 
guineas  j>reraium,  independent  of  the  price  of 
each  loom,  and  at  a  rent  of  2Q#.  per  anaum 
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for  some  of  the  looinft,  and  lOi.  for  others,  { 
dnriiig  Che  time  the  looms  were  to  he  ns&d. 
This  agreedient  was  carried  into  effect,  looms 
were  purchased  at  the  premium  mentioned, 
and  the  phuntiffs  accounted,  according  to  the 
terms  of  the  agreement,  from  June,  1824,  to 
Chriatmas,  1825.  From  1825,  the  account  was 
taken  on  an  entirely  diiferent  footing,  and  the 
validity  «l  the  patent  was  doubted,  it  heiog 
Allegro,  that  the  improvements  were  n9t  the 
invention  of  the  defendant,  but  had  been  dis- 
covered by  other  persons  at  a  date  anterior  to 
the  patent ; — that  the  defendant  was  perfectlv 
aware  that  his  patent  could  not  be  supportca, 
and  that  he  had  consequently  abandoned  his 
claim  for  premiimi  and  rent  nnder  the  agree- 
ment. From  Christmas,  1825,  down  to  the 
beginning  of  1834,  no  rent  or  premium  in 
respect  of  the  patent  right  was  in  fact  paid,  or 
in  any  way  recognized  by  the  plaintiffs.  In 
1S34,  the  defendant  bronght  an  action  for 
recovering  those  rents  and  premiums.  'A  plea 
of  no  valid  patent  was  put  in  to  that  action. 
The  plea  had  been  demurred  to— the  demurrer 
was  ciisposed  of  in  the  Court  of  Kind's  Bench, 
and  allowed ;  and  one  object  of  the  injunction 
wfts  to  restrain  the  plaintiff  at  law  from  using 
there  the  recitals  in  the  agreement  of  1824. 

Mr.  Bickersieth,  Mv.Teed,  and  Mr.  Bich^ 
mer,  in  support  of  the  motion,  having  stated 
these  facts,  argued  that  the  defendant  agreed 
to  abandon  his  rights  under  the  agreement  of 
1824,  as  the  accounts .  takeu  subsequent  to 
Christmas,  1825,  would  shew.  His  answer 
did  not  admit  such  i^eement,  but  it  says : — 
"  In  Christmas,  1825, 1  found  that  my  right  to 
the  patent  was  in  dispute,  and  I  forbore  anj 
demand  in  respect  of  rights  until  I  was  in  a  si- 
tuation to  prove  the  validity  of  it.**  ITiey 
submitted,  tnat  on  this  passi^^e  alone  the  in- 
junction ought  to  be  continued,  at  least  until 
the  defendant  had  proved  the  validity  of  his 
)>atent»  namely,  by  a  scire  facias,  or  by  the 
action.  The  defendant  was  now  In  a  situation 
to  have  this  question  tried,  but.  he  interposed 
the  specialty  a^eement  aS  lin' estoppel;  and 
held  the  pluntiffs  in  equity  thereby  estopped. 
The  plaintiffs  desired  nothing  more  than  that 
the  vafidity  of  Ihe  patent  should  be  tried ;  for 
they  eonedved  Aat  they  could  prove  that  all 
thes^  alle^d  improvemente  were  made  prior  to 
the  dale  of  the  patent.  The  rights  of  the  de- 
fendant under  the  agreement  of  June,  1824, 
ought  not.  to  be  enforced  against  ^e  plaintiffs 
until  the  velidity  of  the  patent  whs  established. 
In  this  state  of  things,  we  defendant  ought  to 
be  restrained  from  reading  the  recitals  of  the 
agreement  in  question  in  support  of  his  case, 
and  as  sji  estoppel  to  the  defendants. 

Mr.  Pemberion,  Mr.  K.  Parker,  and  Mr, 
Wigritm,  against  the  motion.  It  has  been 
argued,  that  the  defendant  agreed  not  to 
enforce  his  rights  against  the  pluntiffs,  until 
the  validity  of  the  patent  was  established. 
The  first  question  in  this  view  of  the  case  is, 
whether  any  such  agreement  was  established 
by  the  answer,  and  whether  the  bill  sought  the 
benefit  of  sudi  an  agreement?  The  bill  was 
filed  for  a  different  purpose  i  prayed  an  entirely 


different  relief;  and  it  was  only  because  the 
plaintiff^s  whole  ground  was  cut  away  by  Jhe 
answer,  that  it  was  now  attempted  to  establish 
a  totally  different  equity.  The  bill  praved  that 
the  deed  mip^ht  be  cancelled,  ana  that  the 
defendants  might  be  restrained  from  j^roceed- 
ingwithan  action  against  the  plaintiffs;  but 
if  the  Court  should  permit  the  defendant  to 
proceed  with  his  action,  that  he  might  be  re- 
strained from  producing  in  support  of  his  case 
the  recitals  of  the  agrf  ement.  The  allegations 
in  the  bill  were,  that  the  plaintiff  at  law, 
knowing  his  patent  to  be  invalid,  fraudulently 
represented  to  the  plaintiffs  that  he  had  valua- 
ble patent  rights  which  he  could  enforce  against 
all  the  world;  and  by  that  fraudulent  repre- 
sentation he  induced  the  plaintiffs  to  enter  into 
the  agreement  $  th<t  the  patent  was  bad,  and 
that  the  deed  ought  to  be  set  aside  as  fraudu- 
lent. The  case  came  to  this,  whether,  on  the 
facts,  these  allegations  could  be  supported? 
It  was  perfectly  obvious,  supposing  that  the 
case  made  out  by  the  bill  eould  be  established, 
that  nothing  existed  to  prevent  the  plaintiffs 
from  proving  at  law  the  aeed  to  be  fraudulent. 
But  the  plaintiffs  had  not  gone  into  evidence 
to  prove  It  fraudulent,  thev  had  only  alleged 
it  in  their  bill.  If  the  deea  had  been  fraudu- 
lently obtained,  was  this  Court  to  sa^  whether 
or  not  there  was  sufficienteridencc  or  that  fact? 
Was  the  Court  to  interfere  with  the  Court  of 
King's  Bench,  either  before  or  after  a  trial, 
where  no  eauitable  j^rounds  for  that  purpose 
exist?  A  Court  of  Equity  never  interfered 
with  a  Court  of  Common  Law,  on  a  purely 
legal  question.    Eyre  v.  Everett,^ 

TheMaster  of  the  Rolls, — ^There  Is  no  ques- 
tion here  as  to  the  validity  of  the  original  deed. 
The  question  is,  whether  there  was  any  ground 
for  the  interposition  of  the  Court,  founded 
upon  the  alleged  parole  contract,  which  would 
discharge  the  agreement  by  specialty.  For 
raising  the  question,  whether  the  Court  would 
interfere  for  such  a  purpose,  two  facts  werb 
necessary;  first,  to  prove  the  parol  agreement 
from  the  answer ;  and,  secondly,  to  skew  that 
the  bill  was  filed  fbr  the  purpose  of  carrying  it 
into  effect.  That  the  alleged  contract  was 
alluded  to  in  the  bill  could  not  be  denied ;  yet 
he  did  not  think  that  the  bill  was  filed  for  the 
purpose  of  carrying  it  into  effect.  The. case 
stood  thus: — If  the  Court  of  King's  Bench 
was  incorrect  in  supposing  the  party  stopped 
by  the  recital,  the  case  was  still  open ;  but  if 
that  Court  was  correct  in  conceiving  that  the 
defendant  was  entitled  to  payment,  the  Ques- 
tion was  then,  whether  the  answer  admitted 
such  an  agreement  as  entitled  the  plaintiff  to 
the  interposition  of  this  Court  for  the  purpose 
of  preventing  the  application  of  the  specialty 
agreement,  upon  the  supposition  that  the  par- 
ties were  not  at  liberty  to  raise  the  question  of 
the  validity  of  the  patent,  that  the  defendant 
at  law  had  a  right  to  enforce  the  payment, 
whether  the  patent  was  good  or  bad.  The 
biU  denied  such  contract,  and  denied  the  con- 
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ikiendoti  alleged  to  have  beeo  given  for  such 
oontracty  by  which,  as  it  was  alleged,  the 
defeodaat  weed  to  itemand  nothing  more  than 
the  price  of  the  looms ;  it  being  admitted  that 
the  defendant  wonld  not  make  any  future  de- 
mand, unless  the  validity  of  the  patent  was 
established.  There  waa  wr- contract  in  the 
case,  there  waayy  a  mere  voluntary  under- 
taking aaf  to  enforce  a  legal  right,  andsabse- 
ipwimy  an  incidental  abandonment  of  that  which 
fE«lawgavehim.  Upon  thequestion  of  contract, 
nothing  had  been  shewn  to  induce  a  Court  of 
Equity  to  interfere,  and  consequently  (he  fn- 
JoBction  must  be  discharged. 

CoUiHge  and  another  v.  Bowman^  at  West* 
minster.   Michaelmas  Term,  1834. 


Cnmmoii  9le»f . 

COarS. — ^METROPOLITAN  POLICE  ACT.— AC- 
QCITTBD  DEFENDANTS. 

A  Judge  ai  Nisi  Prius  cannot  eerti/p  to  as 
to  deprive  a  defendant  enjoving  the  protec- 
tion of  the  Metropolitan  Police  Act  of  hie 

CMtS. 

In  this  case  an  action  of  trespass  had  been 
bnnu^  against  a  number  of  defendants,  some 
(^  whom  were  metropolitan  police  men.  The 
Wter  were  acquitted.  The  Uhief  Justice,  who 
Iried  the  canse,  certified  at  the  trial,  under  the 
3  &  4  W.  4»  c.  42,  s.  32,  to  deprive  the  defend* 
aata  of  their  costs,  ea  the  mnnd  of  a  proba- 
ble ouiie  existing  for  making  the  acquitted 
delieiMiants  parties  to  the  cause. 

An  application  was  now  made  to  give  the 
defendants  their  costs,  as  between  attorneys 
and  clients,  pursuant  to  10  0.  4,  c.  44,  s.  41, 
the  Metropolitan  Police  Act ;  the  provisions  of 
that  act  entitled  a  defendant  to  nis  costs,  as 
beiweien  attorney  and  client,  when  he  succeed- 
ed in  an  action  brought  agunst  him  for  some- 
thing done  in  pursuance  of  the  authorities 
cooterred  by  the  act.  The  question  was, 
whether  the  3  &  4  W.  4,  c.  42,  repealed  the 
10  Q.  4,  c.  44,  so  far  as  the  defendants  were 
concerned.  It  was  contended,  that  the  legis- 
lative  never  contemplated  making  any  altera- 
tion in  the  10  0.  4,  c.  44,  the  object  of  which 
was,  to  throw  protection  round  the  police  in 
the  performance  of  very  anxious  and  difficult 
duties.  The  intention  and  object  of  the  act  for 
the  amendment  of  the  law,  was  to  supply  de- 
fects in  the  8  &  9  W.  3,  c.  1 1,  s.  1,  with  res- 
pect  to  the  rights  of  defendants  to  costs. 

The  Court  granted  a  rule  nisi. 

On  shewing  cause  afmnst  this  rule,  it  was 
contended,  that  since  the  passing  of  the  Law 
Amendment  Act,  the  persons  standing  in  the 
situation  of  police  officers  must  be  regarded  in 
the  same  light  as  all  other  persons ;  and  there- 
fore, a  Judge  must  have  the  same  power  with 
reelect  to  the  certificate  to  deprive  the  de- 
feimant  of  costs. 

The  Court  was  of  opinion,  that  the  intention 
of  the  legislature  was  merely  to  supply  the  de- 
ilciency  alluded  to  in  argument,  and  not  to . 


deprive  4>erson8  under  the  prorectioa  of  iks 
10  O.  4,  c.  44,  of  their  claim  td  cOiU* 

Rule  dMr\mTeed,-^fiumphrev  V.  ffopdkouie 
mndotJkers,H.T.lS35.    C.  P. 


8ett-0pp  or  costs  amd  da|iaoss.«— ats«s* 
net's  lien.^-riobts  op  parties. 

Where  there  are  eeueral  dffenimMe^  «iHf 
e9me  succeed  and  some  do  not,  the  mrneuts 
cess/ul  ones  map  set  ejf  the  easts  dme  te 
the  sacces^i  one. 

In  this  case,  which  was  an  action  for  an  ir* 
regular  distress,  against  three  defendants,  the 
plaintiff  obtained  a  verdict  against  one,  and  the 
other  two  defendants  had  verdicts  in  their  &- 
vor.  An  application  was  made  to  set  o^  the 
costs  owing  to  the  successful  defendants, 
against  those  owing  by  the  unsuccessfui  one. 
A  rule  AMI  having  been  obtained  for  this  pur- 
pose— 

Cause  was  shewn  against  it.  It  was  contend^ 
ed,  that  the  application  ought  not  to  be 
granted,  as  it  was,  in  fact,  to  the  prejudice  of 
the  plaintiff's  attorney's  Hen,  and  therefore,  in 
direct  contravention  of  1  Reg.  Gen.  H.  T.  9 
W.  4,  s.  93,  which  prohibited  any  set  off  of 
costs  to  the  pre[}udice  of  the  attorney's  lien. 

in  support  of  the  rule,  it  was  submitted^ 
that  the  set  off  of  costs  here  sought  to  be  ef- 
fected, was  not  withiii  the  meaning  of  the  rule 
now  referred  to.  That  rule  only  applied  to 
cases  where  one  party  endeavourra  to  set  off 
costs  due  to  himself,  against  costs  due  firom 
huDself.  HerCt  howvrer,  theapalicadoo  was 
to  set  off  coals  doe  to  saccessnil  defendaatv 
against  costs  dam  from  sat  nasuccsssful  ds- 
fendanU  The  cases,  therelswib  wwaipito  JSfc- 
ferent.  ^^ 

The  Court  was  of  opinion,  that  the  rule  vt 
question  only  applied  to  cases  of  setting  off 
costs  between  adverse  parties,  and  therefore, 
that  the  set-off  prayed,  might  be  allowed. 

Rule  absolute. — George  v.  Eltton  and  others, 
H.T.  1836.    C.  P. 


AMfMOINO  WRIT  OF  SUMMOirS. — INDORSE- 
MENT or  PROCESS. — ^WRIT  OP  TRIAfi. 

ff^here  a  plaintiff  has  indorsed  hie  terU  of 
summons,  with  a  demand  for  mare  than 
20/.,  he  cannot  afterwards  attain  a  Jud^s 
order  to  amend  the  indorsement  6p  radme^ 
ing  it  below  that  sum,  in  order  tatrgfhe 
cause  before  the  sheriff 

In  this  case  the  plaintiff  had  Issued  a  sum- 
mons indorsed  with  a  demand  of  25/.  After 
declaring,  he  obtained  a  Judge's  order  to  re- 
duce the  amount  to  15/.  A  rule  niri  was  then 
obtained  on  the  part  of  the  defendant,  to  db- 
charge  that  order,  on  the  ground  thai  the 
Judge  had  no  jurisdiction  to  make  ^ch  an  or- 
der. 

Cause  was  afterwards  shewn  s^gainsl  tius 
rule. 

The  Court  ^as  of  opinion,  that  the  Judge 
had  no  such  authority,  and  theretoe,  vadethe 


Sigmior'^Cknattii  Exch€f»er.—No{es^  the  Week. 
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niXo  abMdittaibir  reodiutinf  tlie  order,  temait- 
injr  at  the  tame  time,  that  it  would  be  most 
uoifair  to  allottr  a  plaintiff  to  .proceed  ia  a  su- 
perior Court  for  a  greater  mm  than  20/.,  for  the 
pttipoae  of  obtaining  full  costs,  and  then  to  re- 
diiee  his  claim  to  the  latter  sum,  when  he 
foand  the  defendant  resisted  the  action. 

Role  abroltttc— fro^/tfr  y.  Bats,  H.  T.  1836. 
C.  P. 


C^cfiequer  of  ipieail. 

JUDGMBNT  OV  AN  OLD  WARRANT  OP  ATTOR- 
MST. — BIfllTLtNO  AFFrOAVIT. 

Where  an  affidtvU  to  enter  up  judgment  on  a 
wnrrnnt  of  attorney,  need  not  be  entitled 
'  iti  4g  cause. 

This  was  an  application  to  enter  up  judg- 
ment on  a  warrant  of  attorney,  given  at  a  time 
when  no  cause  was  depending  in  Court.  The 
affidavit  in  support  of  the  application  was  not 
entitled  in  any  pause. 

^Gurmejf,  B.,  Hfter  consulting  with  the  Mas- 
ter, MTM  of  opinion,  that  under  these  circum- 
stances it  was  unnecessary  to  have  it  entitled,  in 
order  to  make  the  application. 

Ri^le  panted. — d*uiDardY.JStanbury,  H.  T. 
1836.    Excheq. 
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rilPaiSONHENT   FOA   I)SBT« 

This  bill  has  been  read  a  second  time, 
and  committed  to  Sir  John  Qampbell.  Mr. 
Attorney  General,  Mr.  Solicitor  Qenend, 
Mr.  Aglionby,  Mr.  Blamire,  Mr.  Brodit, 
Mr.  Brotherton,  Mr.  Charles  Buller,  Mr* 
Bonham  Carter^  Mr.  Camithers,  Mr.  Clay, 
Mr.  Cripps,  Mr.  Divett,  Mr.  Ewart,  Mr. 
Cutlar^ezgusson,  Mr.  Finn,  Mr.  Fleetwood, 
Mr.  Freshfield,  Sir  James  Graham,  .Sir 
George  Gh:ey,  Mr.  Gxote,  Mr.  Hawes,  Mjr. 
Hogg,  Dr.  Lushington,  Mr.  Lynch/  Lord 
Viscoimt  Morpeth,  Mr.  Murray,  Mr. 
O'Connell,  Mr.  O'Dwyer,  Mr.  O'Loghlen, 
Mx.  William  Henry  Qrd,,  Mr.  Pembeiton, 
Mr.  Poulter,  Mr.  Sejjeant  Perrin,  Mr. 
Pryme,  Sir  Matthew.  White  Ridley,  Mr. 
Richards,  Mr.  Roebuck,  Mr.  Rblfe,  Mr* 
Frederick  Shaw;  Mr.  Sheil,  Mr.  John  Abjd 
Smith,  Mr.  SeijeantTalfoord,  Mr.  Tancred, 
Mr.  Tooke,  Mr.  Wubiirtpn,  Mr.  Seijeant 
Jackson,  Mr.  Hardy,  Lord  F^ncis  Egertofi, 
Lord  James  Stuart,  Mr.  Lefiroy,  Colonel 
Perceval,  Mr.  Humphety,  Mr.  Bemal,  Mr, 
Jones  Parry,  Mr.  Alderman  Copeland,  Mr. 
Mark  Philips,  Mr.  Fox  Maule,  Lord  Dal« 
meny,  Mr.  Baring,  Mr'.  Richards,  Mr. 
Bundle ;  five  to  be  a  quorum. 


ANSWERS  TO  QUZRIE^. 


IJraprrtii  aiilf  Cdndesandnjj* 

JOINT  TENANCY. — WIPE.—  A  O  MINI  STRATI  OJf. 

P.  383. 
Assumiug  that  there  was  uothin«;  but  the 
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Querin.—MMor'i  Utter-Box. 


dmple  ftiel  of  iIm  marriages  of  i9.  aed  C.  to 
rely  oa  for  seyctiiig  the  joint-tenancy,  I  think 
they  would  not  have  that  effect.  Co.  Lltt  185, 
b.  Coke's  remark,  that  it  would  be  otherwise 
with  chattels  personal,  can  applv  only  to  chat- 
tels in  pauesiion,  which  the  nusband  upon 
maiTiage  becomes  absolutely  entitled  iojur& 
tmnrki.  And  see  also  the  two  eaaea  of  Jfil^  ?. 
Hook,  I  last.  346  a,  n.  1 ;  and  Emtoce  t« 
Seawtfi,  Cro.  Jac.  696 ;  in  the  one  of  which 
marria^^e  articles  were  rielied  upon  as  severing 
the  joint-tenancy ;  and  in  the  other,  a  con-* 
▼eyance  by  the  husband  and  wife;  but  in 
neither  does  it  seem  to  have  been  suggested  by 
any  of  the  parties  that  th  e  marriages  alone 
would  have  that  effect.  I  consider,  therefore, 
that  €,  was  entitled  by  survivonh^  to  both 
the  shares  in  question.  With  respect  to  the 
second  question,  whether  C.  is  entitled  to  his 
wife's  interest  in  the  shares  without  adminis-. 
tration,  I  think  he  becomes  so  bv  the  mere 
hct  of  survivorships  that  is  to  say,  hen^flcialfy, 
though  not  lesnlly ;  though  the  persons  alone 
entitled  to  t&e  out  letters  of  administration 
dtf  bonis  non,  are  the  children  of  C.  as  next  of 
kin  of  the  wife.  They  will,  however,  be  con. 
sidered  as  trustees  for  the  representatives  of 
the  husband.  Squib  v.  f^pn,  I  P.  W.  878 1 
Hnmphre^  v.  BuUen,  1  Aik.  458;  ElUotr. 
CMer,  3  Atk.  527.  The  fourth  ouestion  if 
■oawered  Iw  what  I  have  idready  sua. 

(0 


pearance  and  plea  was  ffM  in  t&e  teout'i 
name,  the  infenor  court  having  no  authority  to 
'  make  the  parties  enter  into  nie  consent  rule : 
the  plaintiff"  obtains  a  verdict.  WiH  the  tenant, 
who  has  not  been  indemnified,  be  compellable 
to  pay  the  costs  of  tiie  ejectment  ?  or  is  not  the 
landlord  liable?  or  how  must  the  plaintiff  pro- 
ceed to  recover  his  costs,  as  the  inferior  court 
has  no  authority  to  grant^ui  attachment  ? 

J. 


▲ccoxjiO]>AnoH  Bihh.  p.  240. 

The  asngnees  cannot  prove.  Cowley  v.  Dun- 
lop^  7  T.  R.  565;  1  Mont.  148  n.  J. 


RBAL  PEOPBrnTT. — RXMAINDBB. — ISSITB. 

P.  256. 

A,  B.  has  merely  a  life  estate  in  the  pre- 
mises, and  the  children  will  not  be  entitled  to 
any  estate  until  the  death  of  A,  B,,  as  he 
may  marry  again,  and  have  a  second  family, 
who  would  be  equally  entitled.  Vide  Bttrtfe^ 
nmn  v.  Murehiion,  3  Russ.  &  M.  136 ;  6  Leg. 
Obs.  472.  J. 


QUERIES. 
Cootnun  XaSii. 

BJBCTMBNT. — INFERIOR  COURT. 

An  action  of  ejectment  was  brought  against 
B,,  the  tenant  of  A.,  in  an  inferior  court ;  an  ap- 


8AVIN08  BANK.— LBTTBRS  OP    ABHflNIS- 
TRATIOW. 

A,  at  the  birth  of  a  son,  deposits  50/.  in  die 
Savings  Bank  in  the  name  of  his  son,  to  accu- 
mulate during  the  minority  of  such  child— tlie 
child  dies  when  10  years  ola.  Woidd  the  bank 
be  justified  in  paying  the  monevto  >f.,mthout 
Ids  taking  out  letters  of  admimstradon  to  the 
effects  of  such  deceased  child  \ 

J. 


THE  EDITOR'S  LETTER  BOX. 


The  suggestion  of  0.  cannot  be  adopted. 
The  matter  ne  refers  to  does  not  occupy  mnch 
space,  and  we  believe  that  the  laiger  part  of 
our  readers  would  not  approve  of  its  omission. 
We  thank  him  for  the  report  of  a  case  in  the 
Bail  Court.  Any  observations  on  practicsi 
points  wiH  be  aoteptable ;  but  for  the  reports, 
we  must  rely  on  the  arrangements  wa  hpt  al- 
ready made.  " 

TheQueriesaadAnsweffaof  M.  P.;  W.J. 
T.J  W.T.5  H.J.T.i  C.5  J. 0.5  ••Ambkfj" 
M.  T.;  F.  O,;  N.  I.;  L.  M.,  and  D.  B. 
J.,  have  been  received. 

The  Letters  of  "  Adviser^''  and  several  from 
"  Subscribers,''  will  i^pear  as  early  as  practi- 
cable. 

The  suggestions  of  D.  H.  shall  receive  oar 
best  consideration,  and  part  of  them  will  pro- 
bably be  adopted.  We  are  particularly  obliged 
for  his  friendly  hints. 

Theletterof  A.  B.,  shall  be  inserted  next 
week. 

The  Letters  of  ''  A  Constant  Subscriber," 
and  "  A  Casual  Ejector,*'  shall  receive  early 
attention. 

The  Paper  on  the  Law  of  Arrest  is  accefrt- 
able.  This  subject  will  be  fully  treated  of  in 
the  next  Number. 
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HOMT. 


OP  THE  PARTIES  TO  ACTIONS. 


DlFSlTDAllTSk 

Ih  a  former  number  we  gave  the  rules  res- 
pec^iiig  the  proper  parties  to  be  made 
plaintiffiB:*  we  now  propose  to  give  the 
corresponding  roles  respecting  defendants, 
and  to  shew,  as  to  the  rules  in  eilher  case, 
how  Aeir  infinaction  can  be  taken  advan- 
toigcof. 

In  actions  on  contracts,  whether  express 
or  implied,  all  the  co-contractors,  excepting 
say  that  have  been  bankrupt,  should  be 
made  defendants ;  and  even  a  bankrupt  co- 
eontrsctor  must  formerly  have  been  made  a 
co-defendant;^  but  now  the  bankruptcy  is 
a  sufficient  answer  to  such  a  plea  in  abate- 
ment.e  If  any  of  the  co-contractors  are 
dead,  tiie  survivors,  without  the  personal 
representatives  of  the  deceased,  should  be 
made  defendants :  and  where  all  are  dead, 
the  representatives  of  him  who  died  last  are 
the  proper  parties  to  be  made  defenduits : 
snd  in  no  case  can  the  personal  representa- 
tives of  those  who  died  previously  be  made 
defendants.  Only  those  who  were  parties 
to  the  contract,  or  their  representatives, 
should  be  made  defendants ;  and  it  is  fetal  to 
make  too  many  defendants:  thus,  where 
three  were  sued  as  joint  acceptors  npon  an 
aooeptance  which  was  fraudulent  as  to  one 
of  them,  and  which  therefore  was  the  ac- 
ceptance of  only  two  of  the  defendants,  the 
action  was  held  not  maintainable  ;^  though, 
in  an  action  for  a  tort,  the  rule  is  different,* 

•  j4nii,  p.  339. 

•  BavHiY,  frood,2M.6iS.  23. 
«3&4W.4,c.42,s.9. 
^  ^eri/v.fniki,  I  East,  4S. 

•  Hwdnnukn  v.  fTkiiaker,  2  Eut,  572,  n. 
iro.  CCLX. 


because,  it  is  said,  torts  are  in  thdr  nature 
several;  that  is,  the  very  tort  declared  npon 
is  considered  as  substantially  proved,  though 
not  proved  against  all  die  defendants; 
whereas  if  a  contract,  described  as  the  joint 
contract  of  three,  was  the  contract  of  only 
two,  the  contract  described  is  considered  as 
not  proved,  or,  in  other  words,  such  a  mis- 
description is  considered  essential,  and  the 
proof  is  held  not  to  apply  to  the  contract  de- 
clared Yqx>n.  A  aiinilar  case  to  the  last  is 
that  of  two  partners  sued  on  a  guarantie 
given  by  one  of  them  in  the  name  of  the 
firm;  there,  the  other  partner  not  having 
authorized  the  guarantie,  and  one  partner 
having  no  implied  authority  to  make  a  con- 
tract of  this  kind,  it  was  held  that  the  ac- 
tion was  not  maintainable,'  because  thera 
were  too  many  defendants. 

Dormant  partners  need  not  be  made, 
though  the  plaintiff  is  entitled  to  make  them, 
co-d^endants.  In  an  action  for  goods  sold 
and  delivered,  it  was  pleaded  in  abatement, 
that  the  promise  was  made  by  one  A.  B* 
jointly  with  the  defendant :  A  B.  and  the 
defendant  were  partners;  the  goods  were 
purchased  for  the  joint  account,  and  were 
sent  to  the  place  where  the  joint  trade  was 
carried  on,  but  the  plaintiff  did  not  know  of 
A,  B;  and  he  trusted  the  defendant  solely: 
on  this  evidence  Lord  Tenierden  directed 
the  jury  to  find  for  the  plaintiff,  if  they 
thought  the  sale  was  intended  to  be  to  the 
defendant  solely  .s  In  Saunders  v.  De  Mam" 
tort,^  the  defendants  were  sued  as  the  ac- 
ceptors of  a  bill  drawn  upon  them  at  the 
Mauritius,  under  the  style  of  Saunders, 


'  Lowndes  v.  Duncan,  3  Camp.  N.  P.  C.  478. 
s  Mullen  V.  Nook,  1  M.  &  M.  N.  P.  C.  88. 
»  1  B.  &  Adol.  398. 
2E 
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Brothers^  &  Co.  London:  the  defendants 
pleaded  in  abatement  the  non-jouidar  of 
certain  persons  who  were  proved .  to  be 
their  partners,  carrying  on  a  branch  of  the 
business  at  the  Mauritius.  Lord  Tenterden 
told  the  jury  that  the  partnership  was  clearly 
established,  though  it  did  not  appear  to  be 
known  to  any  person  at  the  Mauritius ;  that 
the  question  for  them  was,  whether  the 
iiolder  of  the  bill  might  reasonably  have 
supposed  that  the  defendants  alone  consti- 
tuted the  house  of  Saunders,  Brothers,  &  Co., 
and  that  if  he  had  reasonable  ground  so  to 
think,  then  he  must  be  taken  to  have  con- 
tracted with  them  alone,  and  that  the  ver- 
dict ought  to  be  for  the  plaintiff:  but  if 
they  thought  that  any  circumstance,  such  as 
the  addition  of  the  words  "and  Co.,"  ought 
to  have  induced  him  to  think  that  there  were 
other  partners,  then  the  verdict  should  be 
for  the  defendants:  and  the  Court  after- 
wards held  that  this  was  a  proper  mode  to 
leave  the  case  to  the  jury;  thereby  over- 
ruling the  case  of  Dubois  v.  Luder}  in  which 
the  Court  of  Common  Pleas  had  held  that 
the  non -joinder  of  a  dormant  partner  as  a 
defendant  might  be  pleaded  in  abatement. 

In  contracts  entered  into  through  the 
medium  of  an  agent,  the  question  arises, 
which  of  the  two,  the  principal  or  the 
agent,  shall  be  made  defendant  If  A., 
being  only  an  agent,  but  not  avowing  him- 
self as  such,  and  not  being  known  as  such, 
purchases  in  his  own  name,  be  of  course  is 
liable,  because  the  credit  is  given  entirely 
to  him.  If  also  tlie  seller^  knowing  who 
the  principal  is,  electa  to  trust  the  agent, 
the  agent  in  that  case  also  is  liable  ;^  but 
there  is  this  difference  between  the  two 
cases,  that  in  the  first  the  seller  on  dis- 
covering that  the  purchaser  was  only  an 


*  6  Taunt.  609.  Lord  Eldon,  with  reference 
to  this  case,  said,  "  This  is  new  to  me,  and 
contrary  to  the  course  in  bankruptcy  for  thirty 
years :  here,  it  has  been  taken  as  unquestion- 
able, that  if  I  deal  with  ^.,  he  cannot  with 
'  reference  to  that  transaction  say,  th^re  is  a 
contract  between  him  and  B.  of  whom  I  know 
nothing,  thus  compelling  me  to  be  a  joint 
creditor  ef^osc  two,  whose  joint  properly  may 
be  scarcely  any  thing,  and  not  the  sole  creditor 
of  the  only  man  I  know.  I  have  held  in  this 
place,  following  a  series  of  precedents,  that  a 
man  selling  to  A.,  not  knowing  of  any  partner, 
may  consider  A,  as  the  sole  purchaser:  if, 
however,  he  finds  that  B.  has  taken  a  share  of 
the  property,  he  may  elect  to  go  against  him 
also,  but  he  cannot  be  compelled  to  do  so  " 
Ea  parte  Norfolk,  19  Ves.  466. 
i  Patteson  v.  Gundassegui,  16£a8t^  61. 


agent  may  charge  the  principal,  unless  the 
principal  has. settled  with  or  paid  the  agent. 
There  is  a  third  case,  where  at  the  time  of 
the  sale  the  seller  is  not  informed  for  whom 
the  purchase  is  made,  but  knows  it  is  niade 
only  by  an  agent:  in  that  case  also  the 
agent  is  liable  in  the  first  instance ;  but  the 
seller,  upon  discovering  who  the  purchaser 
is,  may  elect  to  charge  him,  and  drop  his 
demand  against  the  agent.^ 

It  sometimes  happens  upon  written 
agreements,  that  the  agent  makes  himself 
personally  liable,  manifestly  intending  all 
the  while  to  bind  his  principal.  An  agent 
signing  em  agreement,  should  sign  by  pro- 
curation, if  he  means  to  make  his  principal, 
and  not  himself,  the  party  to  the  transac- 
tion ;  and  not  he,  but  his  principal,  should 
be  named  in  the  part  of  the  instnunent 
which  describes  the  parties  to  the  agree- 
ment. Where  an  agreement  ran  thus; — 
"  A.  B.  on  behalf  of  C.  D,  of  the  one  part." 
and  A.  B,  signed  his  own  name,  A.  B. 
and  not  C.  D.  was  held  liable.^  So,  where 
solicitors  gave  an  undertaking  in  this  form ; 
— "  We,  as  solicitors  to  the  assignees,,  &c. 
undertake,"  &c.  and  signed  their  own  names, 
they  were  held  personally  liabte."*  Where 
also  the  known  agent  of  Lord  Rokeby  en- 
tered into  articles  of  agreement  under  seal, 
describing  himself  as  "  A.  B.,  for  and  on 
the  part  and  behalf  of  Lord  Rokeby,"  of  the 
jbne  part,  and  executed  the  deed  himself, 
he  was  held  personally  liable." 

In  suing  on  a  contract  made  with  a  feme 
sqle  who  has  since  married,  the  action  must 
be  brought,  not  against  her  alone,  nor 
against  her  husband  alone,  but  both  must 
be  made  defendants.  Thus,  where  a  hus- 
band was  sued  by  a  surgeon  for  a  bill  con- 
tracted by  his  wife  before  her  marriage,  and 
the  plaintiff  obtained  a  verdict,  judgment, 
notwithstanding,  was  given  for  the  defend- 
ant, on  the  ground  that  the  wife  ought  to 
have  been  made  a  co-defendant.** 

Marriage,  by  operation  of  law,  incapaci* 
tates  a  woman  to  contract  on  her  own  ac- 
count ;  and  therefore  she  is  not  liable  on  any 
contract  made,  by  her  during  the  life  of  her 
husband,  not  even  though  she  has  traded  as 
a  feme  sole  with^her  husband's  consent,  ac- 
cording to  the   custom  of  London  :P   and 

k  TkomsQn  v.  Devonport,  9  B.  &  C.  90. 

*  Nm-ion  V.  Herron,  1  Ry.  &  M.  N.  P.  C.  229. 
.  «  Burrell  v.  Jones,  3  B.  &  A.  47  ;  Ivesom 
V.  Conlngton,  1  B.  &  C.  160. 

^  Appleton  V.  Binhs,  6  East,  147. 

o  Mitcheson  v.  Hewson,  7  T.  R.  348. 

P  Beard  and  wife  v.  Webb,  (in  error)  3  Bos. 
&  P,  93. 
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tibertfore  oathe  oontmct  of  a.  mairied  wo- 
man no  action  at  all  will  lie,  unless  it  will 
lie  against  the  husband ;  and  against  him  it 
will  lie  only  when  he  has  either  authorized 
or  affirmed  the  contract,  or  the  circum- 
stances under  which  it  was  made  are  such 
that  the  law  makes  it  binding  on  him;— as, 
where  necessaries  have  been  supplied  to  his 
wife  whilst  yiw/t/!a6/y  living  apart  from  him ; 
— ^as,  when  having  separated,  perhaps  un- 
justifiably, the  husband  afterwards  refuses 
to  take  her  back,  except  upon  conditions 
which  lie  has  no  right  to  impose,— the  con- 
dition, for  example,  of  her  giving  up  pro^ 
perty  settled  upon  her ;^— or  when  she  has 
left  him  under  a  reasonable  apprehension  of 
personal  violence/  or  where  he  has  taken 
into  his  house  another  woman.'  Primd 
facie,  however,  the  husband  is  not  liable  if 
tiie  wife  lives  apart  from  him ;  and  there- 
fore the  plaintiff,  in  such  a  case,  must  be 
prepared  with  evidence  of  the  circumstances 
or  cause  of  the  separation.^ 

It  may  happen,  that  neither  the  husband 
nor  the  wife  is  legally  liable  ;  the  wife  not, 
on  the  general  principle  that  no  action  on  a 
contract  made  during  coverture  will  lie 
against  a  married  woman;  and  the  husband 
not,  if  the  credit  was  given  to  the  wife  and 
not  to  the  husband;  as  in  the  case  of 
Bentley  v.  Griffin,^  which  was  an  action  for 


q  Meed  v.  Moore,  6  Car.  &  P.  200. 

'  ffoulieton  v.  Sntpth,  2  Car.  &  P.  28. 

>  j4l4S9  V.  Chapman,  Set  N.  P.  262. 

*  Per  Lord  Tenierden. — "  If  goods  are  sup- 
plied  to  a  married  woman  who  is  Hring  with 
her  husband,  it  must  be  taken  primd  facte  that 
those  goods  were  supplied  by  his  authority,  and 
it  lies  on  him  to  shew  that  the  goods  were 
supplied  under  such  circumstances  as  miJce 
him  not  liable  to  pay  for  them.  But  if  a  mar- 
ried  woman  be  liring  separate  and  apart  from 
her  husband,  it  is  the  duty  of  a  tradesman  to 
inquire  under  what  circumstances  the  separa- 
tion took  place,  before  he  part  wiUi  his  goods ; 
and  if  he  do  part  with  his  goods  to  a  woman 
living  apart  from  her  husband,  the  onui  lies  on 
him  to  prove  that  the  separation  took  place 
iinder  such  circumstances  as  will  entitle  him 
to  recover  the  price  from  the  husband."  Clif- 
ford V.  Laton.  3  Oar.  &  P.  16;  S. C.  1  M. 
&  M.  101.  Sec  also  Maintoaring  v.  Leslie, 
1  M.  &  M.  18,  where,  in  an  action  for  goods 
supi^ed  to  a  married  woman  living  separate 
from  the  defendant,  her  husband,  ^6Ao/r,  C.J. 
nonsuited  the  plaintiff,  because  no  evidence 
was  given  of  the  circumstances  or  cause  of  the 
separation. 

«  6Taunt.366.  />^/>tf//<r#J.—'* The  question 
IS,  whether  the  general  liability  of  the  husband 
b  not  repelled  bv  the  circumstances  which 
shew  that  the  credit  was  given  to  the  wife.  I 
think  most  cleariy  the  credit  was  given  to  the 


the  price  of  millinery  clandestinely  pur- 
chased by  the  defendant's  wife  MfhUot  living 
with  him ;  and  on  the  ground  of  the  secrecy 
of  the  purchase,  and  of  the  vrife's  having 
ordered  the  goods  not  to  be  sent  home 
whilst  her  husband  was  at  home,  it  waa 
held  that  the  credit  was  given  to  the  wife 
and  not  to  the  husband,  and  that  therefore 
the  husband  was  not  liable.  A  person 
trusting  a  married  woman  thus,  trusts  her 
honour,  and  is  without  any  right  of  action. 

Next,  as  to  the  mode  of  taking  advantage 
of  the  nonjoinderwadmutjoinder, — the  making 
too  many  or  too  few,  either  plaintiffs  or 
defendants.  The  new  rules  of  pleading 
having  varied  the  scope  of  the  several  pleas 
of  the  general  issue,  the  present  is  a  new 
question,  and  our  readers  will  take  our  ob- 
servations upon  it  as  private  opinions.  It 
will  dear  the  subject  of  some  of  its  difficulty 
to  bear  in  mind,  that  whenever  a  speddL 
plea  was  necessary  under  the  former  prac- 
tice, no  alteration  is  effected  by  the  new 
rules  of  pleading.  Wherever  also  mis- 
joinder or  nonjoinder  might  be  taken  advan- 
tage of  by  demurrer,  in  arrest  of  judgment, 
or  by  writ  of  error,  that  advantage  remains. 
It  seems  also  that  where  a  nonjoinder  or 
misjoinder  could  formerly  be  given  in  evi- 
dence upon  the  old  general  issues,  it  may 
still  be  given  in  evidence  under  them  exc^t 
where  by  the  express  words  of  the  rules  they 
are  so  nammed  as  to  ezcbide  that  objec- 
tion. 

Now,  1.  Nonjoinder  of  parties  who  ought 
to  have  been  made  co-defendanto,  could, 
before  the  new  rules,  only  be  taken  advan- 
tage of,  and  therefore  can  still  only  be  taken 
advantage  of,  by  a  plea  in  abatement,*  unless 
the  hct  appeared  on  tiie  dechiration  or  sub- 
sequent pleadings,  and  also  that  the  parties 
omitted  were  living,  in  which  case  the  non- 
joinder of  defendants  was,  and  we  conceive 
still  is,  a  ground  for  demunrer,**  writ  of  error, 
or  arrest  of  judgment. 

2.  As  to  the  misjoinder  of  defendanis,  that 
is,  making  too  many  defendants,  or  adding 
improper  parties  as  defendants :— In  actions 
of  tort,  it  should  be  recollected  that  a  mis- 
joinder of  defendants  goes  not  at  all,  either 
by  plea  or  othervnse,  in  abatement  of  the 
action ;  and  that  it  goes  in  bar  only  for  the 
innocent  defendants ;  ^and  as  "  not  guilty,'^ 


wife,  and  that  the  husband  is  liable  for  no  part 
of  these  goods."  Benllepy.  Gri fin,  5Tmnt.:^56. 

▼  fFhelpdale't  case,  5  Rep.  119;  IHce  v. 
Shute,  6  Burr.  2611 ;  Bason  v.  San  ford.  Garth. 
62, 63 ;  Powell  v.  Lawton,  2  Bos.  &  Pul.  N.  R. 
365. 

w  HickmoVs  case,  9  Rep.  626;    Cabell  v. 
Faughant  1  Saund.  291  b.  n  (4)  et  seq, 
2  £  2 
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tbougb  narrowed  in  other  respects,  olndooB- 
ly  ioTolTeB  the  question  of  the  guilt  of  each 
of  the  defmdants,  it  is  still  the  proper  plea 
when,  in  such  addons,  too  many,  or  others 
besides  the  guilty  parties,  are  made  defend* 
ants,  fn  actionis  of  contract,  the  rule  de- 
pends on  a  different  oonsida^on.  If  two 
defendants  sued  together  as  upon  a  Joint 
C0ntroot  or  obiigatiom,  say,  "  We  have 
not  oontmcted  a  joint  obligation,  but  one 
one  of  us  only  is  liable,"  the  aJUlegation  is  not 
in  confession  and  avoidance,  but  strictly  a 
denial  of  the  contract  or  obligation  in  man- 
ijier'and  form  as  alleged;  and  therefore  nox 
assumpsit,  and  "  never  indebted,"  as  it  seems 
to  us,  even  narrowed  as  those  pleas  are, 
aieHia  proper  pleas  for  this  objecticAi ;  and 
we  shodd  say  also,  non  est  factum^  where 
Hie  action  is  on  a  deed,  though  perhaps  this 
IB  doubtfol;  for  the  rule  says  "  non  tstfo/o* 
tem  shall  operate  as  a  denial  of  the  execution 
of  the  deed  only;"  and  if  A.,  one  of  the 
defendants,  executed  it,  how  could  he  deny 
his  execution,  though  the  deed  was  not  exe- 
cuted by  B.,  whowasmisjoinedwithhim; — 
yet  surely  iif^  the  deed  is  described  as  the 
joint  deed  of  two,  proof  that  it  was  in  &et 
executed  by  one,  cannot  be  intended  to  be 
admissible  so  as  to  suppoit  a  verdict  against 
Either  or  both  under  an  issue,  the  &ir  con- 
■tructton  of  which  is,  whether  the  two 
executed ;  lor  if  tbe  two  did  not  execute,  the 
true  obligation  is  not  declared  upon:  if, 
however,'  both  exetuted,  and  the  defence  is 
Jihat  it  is  void  as  to  ons^  and  therefore  not  a 
good  caua^  of  a  Joint  action,  this  defence 
irouldnot  bejdmissible  under  Aoa  est  factum, 
beoBMe  by  the  very  supposition  there  was 
in  hdt  9L  Joint  exeeution,  and  snch  a  defience 
must  be  plewJM  specially. 

8.  As  to  the  nonjoinder  of  parties  who 
hsLve  a  joint  interest  with  the  plaintiffs; 
ihis,  in  actions  of  tort,  could  only  be  taken 
advantage  of  before  the  new  rules  by  a  plea 
inafoato»eat;*  and  therefore,  in  suchactipns, 
can  still  be  taken  advantage  of  only  by  a 
plea  in  abatement;  but  in  actions  on  con-, 
tracts  and  obligations,  if  the  contract  waa 
with  others  as  well  as  the  plaintiff,  evidence 
to  that  effect  was  held  to  establish  a  mate* 
rial  variaace^^  it  disproved  the  contract 
klleged,  by:  proving  it:to  be  materially  dif- 
ferent; it  was  tiierefore  evidence  in  denial 
of  the  contract  alleged;  such  being  the 
Ikature  of  the  objection,  the  premier  pleas 
atiU  for  the  purpose  of  taking  it  are  nom 
msmnpsU, '/  never  indebt6d«"  Hum  est  factum- 

4.  A%  to  ^misjoinders  or  the  making  too 

*  Citb^  V,  f^nuf^hon,  uhi  supra. 
r  Idem. 


many  plaintifili,  proof  to  ihfit  e^t  Is  hSA 
to  establish  a  material  variance ;  tike  proof 
of  nonjoinder,  it  disproves  the  contract  or 
obligation  alleged,  by  proving  it  to  be  ma- 
terially different  ;*  it  is  therefore  evidence  in 
denud.of  the  contract  alleged,  and  such 
being  the  nature  of  this  objection,  the  proper 
pleas  are  non  assumpsit,  "  never  indebted," 
and  non  est  factum.  In  action^  of  tort,  mis- 
joinder is  equally  fatal ;  it  shews  that  the 
plaintiffs  have  not  a  joint  interest  or  joint 
right  of  action;  "  not  guilty,"  however,  ia 
no  longer  the  proper  plea  for  this  objection, 
for  by  the  new  rules,  "  not  guilty^'  is  a 
mere  assertion  of  the  innocence  of  Qxe  de- 
fendant, and  therefore  the  fact  or  allegation 
on  which  the  plaintifis  put  their  joint  right 
must  be  denied ;  as  if  the  action  is  trespaaa  to 
property,  the  defendant  must  plead  that  tiiey 
were  not  possessed  at  the  said  time  when, 
&c.  in  manner  and  form,  &c. ;  and  in  the 
same  manner  in  other  actions,  the  fact  must 
be  denied  on  which  depends  the  right  to 
maintain  a  joint  action.  This  fisbct  always 
appears  either  expressly  or  by  necessary 
implication  in  the  declaration.  Here  we 
must  dose,  in  consequence  of  the  necessary 
limits  of  thia  publication ;  but  we  think  our 
readers  will  derive  great  practical  assistance 
from  an  attention  tothe^ibove  observationa. 


ENFRANCHISEMBNT  OF  COPY- 
HOLDS. 


{Continued jyom  pnge  409.] 
Th<  clauses  of  Ihis  bill,  as  printed  in  oar  Isst 
number,  compriBed  Uie  powers  of  eafraadus- 
iD|^,  (theugh  of  a  very  restricted  nature)  and 
the  prorisions  regarding  the  coasideratioa  to 
be  given  for  the  eufhrnchisement.  The  fenisi»* 
der  of  the  bill  relates  to  incumbrances  oh  cbpy« 
holds — ^the  tenure  on  which  the  enfrsnchised 
property  shall  be  held-^procuring  «he  eonaeat 
of  the  seversi  parties  interested— pfovinons  in 
the  cate  of  infants  and  lunatics — the  invest- 
ment iA  the  consideration  money— 4he  partlea 
to  the  assurance— provisions  for  existing  tmsta 
and  leases— and  the  limiutton  of  eogikdAAs  in 
future. 

Incumhrances, 

17.  That  a  person  shall,  for  the  purposes  of 

this  aci^  be'cdasidered  as  seisdl,  or  possessed 

of,  or  entided  to,  In  his  own  right,  any  manor. 

lands  of  any  tenats  or  apportinaed.  anaual 


A  Idem. 
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rem,  ADtwU)MCuidiiiff  he  shall  be  to  sebed, 
possessed,  or  entitlea»  subject  to  any  mortf;ag«» 
chai^,  or  inciiinbrance,  affecting  such  manor, 
hmds,  or  apportioned  annual  rent,  or  his  estate 
only  therein,  and  whether  such  manor,  lands, 
or  apportioned  annual  rent,  or  his  estate 
therein,  shall  have  been  so  mortgaged,  charged, 
or  incambered,  either  by  himself  or  by  any 
other  person,  and  notwithstanding  the  whole 
of  tilie  rents  and  profits  of  such  manor  or  lands, 
or  the  whole  of  such  apportioned  annual  rent 
(as  the  case  may  be)  or  of  his  estate  therein 
respeocively,  shail  be  exhausted  or  required  for 
the  payment  of  the  mortgage,  charge,  or  in- 
cuml>rance  affecting  such  manor,  lanas,  or  ap- 
portioned annual  rent,  or  his  estate  therem 
respectively,  and  of  the  interest  thereon. 

Temmre  9^  £n/iranchi§ed  Lands. 

18.  That  the  lands  which  shall  be  enfran- 
chised under  this  act  shall,  from  and  after  the 
enfranchisement  thereof,  be  held  of  the  lord 
of  the  manor  of  which  such  lands  were  parcel 
at  the  time  of  sach  enfranchisement,  in  free 
and  common  socage,  under  and  subject  to  such 
rents  and  heriots  as  would  have  been  respect- 
ivelr  payable  to  and  demandable  by  the  lord  of 
Bucn  manor  in  respect  of  such  lands,  if  such 
enfranchisement  had  not  been  made ;  and  the 
person  for  the  time  being,  seised  or  possessed 
of  or  entitled  to  the  lands  so  enfranchised 
shall,  from  and  after  such  enfranchisement, 
have  and  be  entitled  to  in  respect  of  and  as  an- 
neiced  and  appurtenant  to  such  lands  all  such 
r^hts  of  common  and  other  rights,  liberties, 
and  pri^eges  in  or  upon  the  eommona^o#  ^ 
waste  grounds,  parcel  of  such  manor,  as  suet 
persons  would  have  been  entitled  to  in  respect 
of  and  annexed  and  appurtenant  to  such  lands, 
in  case  the  same  had  not  been  so  enfranchised. 

Consent  I0  Enfrtmehiss, 

19.  That  if  at  the  time  when  it  is  proposed 
to  make,  under  this  act,  any  enfranciiisemertt 
of  lands,  or  any  apportionment  of  an  appor- 
tioned annual  rent^  or  anyvdease  of  an  ajmoi*- 
doiied  annua]  rent,  the  particolar  estate  of^the 

•  person  for  the  time  being  to  make  such  enfrafi- 
cldsement,  apportionment,  or  release,  under 
this  act,  and  in  respect  of  wldch  it  is  proposed 
to  make  the  same,  shall  be  subject  to  any 
estate  for  years  (not  being  a  mortgage  or  satis- 
fied term  of  years  attendant  on  the  inheritance, 
and  not  being  an  estate  vested  in  any  person  as 
a  mere  lessee  or  assignee  of  any  lease),  or  shall 
be  subject  to  any  mortgage  or  charge;  the« 
every  such  enfraachisement,appordonmeni,  and 
release  shall  be  made  with  the  consent  of  the 
person  for  the  time  being,  possessed  of  or  en- 
titled to  such  estate  for  years,  mortgage  or 
charge. 

20.  That  if  at  the  time  when  it  is  proposed. 
In  eoMidenition  of  any  enfranchisement  under 
thwaet,  to  convey  any  lands,  or  to  grant  any  as- 
snal  rent,  or  to  charge  the  lands  enfranchised 
with  anygrosa  sum  of  monev^  or  if  at  the  time 
when  it  is  projiKMed,  to  make  anjr  apportion-. 
meDt  under  this  act  of  an  apportionea  annual 
ram  %  or  if  at  tiie  time  vHran  it  is  proposedi  in 


;consldeifatlon  <^  the  release  ttoder  this  act. 
from  an  apportioned  annual  rent  of  the  laiida' 
enfranchised,  in  consideration  of  an  annual- 
rent,  to  convey  any  of  the  lands  so  enfranchised, 
the  particular  estate  of  the  person  for  the  tim* 
being  to  make  sach  conveyance,  g:rant,  or 
charge,  or  to  concur  in  such  apportionment 
and  in  respect  of  which  it  is  proposed  respect- 
ively to  make  or  concur  in  the  same,  shall  be 
subject  to  any  estate  for  years  (net  being  a 
mortgage  or  a  satisfied  term  attendant  onr  the 
inheritance,  atid  not  being  an  estate  vested  in 
any  person  as  a  mere  lessee  or  assignee  of  any 
lease),  or  shall  be  subject  to  any  mortgage  or 
charge,  then  every  such  convevance,  grant, 
charge,  or  apportionment  shall  be  made  with 
the  consent  or  the  person  for  the  time  being, 
possessed  of  or  entitled  to  sneh  estate  for 
years,  mortgage  or  charge. 

21.  Hiat  if  the  person  to  make  any  enHBUi* 
chisement,    conveyance,   grant,    release,    or 


charge,  or  to  make  or  concur  in  any  apportioo* 
ment  under  this  act,  shall  be  an  archbish<^  or 
bishop,  then  suAi  enfranchisement,  convey, 
ance,  grant,  release,  charge,  or  apportionment 
shall  be  made  with  the  consent  of  the  dean 
and  chapter  of  the  cathedral  church  wfasck 
shall  be  locally  situate  within  the  diocese  af 
such  archbishop  or  bishop. 

22.  That  if  the  person  to  make  tax  eufna- 
chisement,  conveyance,  grant,  release  or 
charge,  or  to  aaake  or  concur  in  anv  i^ortion- 
ment  under  this  act,  shall  be  a  aean  of  any 
cathedral  church,  or  a  dean  and  chapter  of  any 
cathedral  church,  or  the  prebendary  of  my 
prebend  founded  in  any  cathedral  cluireh  ;  or 
the  vicars  of  any  etfthadral  church ;  then  speh 
enfranchisement,  conveyance,  grant,  release, 
charge  or  apportionment  shall  be  made  with 
the  consent  <n  the  bishop  of  the  diocese  within 
which  such  cathedral  church  shall  be  locally 
situate. 

23.  That  if  the  person  to  make  any  ea£raa- 
chisement,  convevance,  grant,  release,  er 
charge,  or  to  make  or  concur  in  any  appor- 
tionment under  this  act,  shall  be  a  parson, 
vicar,  or  other  incumbent  for  the  time  being, 
of  any  ecclesiastical  benefice,  perpetual  cura- 
cy, or  parochial  chapelrv  (not  being  the  tieaia 
of  any  cathedral  churcn) ;  then  such  ettfraa- 
chisement,  conveyance,  grant,  release,  chaiffe, 
'or  apportionment  shall  t^  made  with  the 


sent  of  the  patron  of  such  benefice,  perpelaal 
curacy,  or  parochial  ehapeliy,  ana  o(f  the 
bishop  of  the  diocese  within  whidi  thetsame  is 
locally  situate. 

24.  That  if  at  the  time,  when  it  is  proposed 
to  convev  under  this  act,  any  lands  in  conside- 
ration of  the  enfranchisement  of  anv  lands,  or 
to  convey  in  consideration  of  the  release  ih>m 
an  apportioned  annual  rent  any  lands  enfrab- 
chisecl  under  this  act,  such  landls  shall  be  held 
together  mth  other  hereditaments  under  any 
lease  at  one  entire  pecuniary  rent,  and  the 
person  empowered  by  this  act  to  make  such 
conveyance  shall  be  eiitifled  either  af  la^  or  in 
equity  to  the  rent  reswved  and  made  payable 
in  such  lease  or  any  part  thereof;  tlien  no 
svch  conveyance  shall  be  made  wilhofit  4ia 
2B3 
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consent  of  the  lessee  under  such  lease,  his  exe. 
cutors,  administratony  or  assigns. 

25.  That  if  at  any  time  when  it  is  proposed 
to  conv^  under  this  act  any  lands  in  conside- 
ration ot  the  enfranchisement  of  any  landd,  or 
to  convey,  in  consideration  of  the  release  from 
an  apportioned  annual  rent,  anv  lands  enfran- 
chised under  this  act,  such  lands  shall  be  held, 
together  with  other  hereditaments,  under  any 
lease  at  one  entire  pecuniary  rent,  and  the 
person  empowered  by  this  act  to  make  such 
conveyance  shall  be  entitled,  either  in  law  or  in 
equity,  to  the  rent  reserved  and  made  i)ayable 
In  such  lease,  or  any  port  thereof,  then  it  shall 
be  lawful  for  the  person  empowered  by  this 
act  to  make  such  conveyance,  to  concur  with 
the  lessee  under  such  lease,  his  executors,  ad- 
ministrators, or  assigns,  and  with  the  person  to 
whom  such  conveyance  shall  be  made  in  divid- 
ing and  apportioning  the  rent  reserved  by  such 
lease,  and  fixing  and  determining  what  part  of 
such  rent  shall  be  thenceforth  c£irged  on  and 
issuing  out  of  such  lands,  and'the  part  so  fixed 
and  determined  on  shall  be  accordingly 
charged  on  and  issuing  out  of  such  lands,  and 
the  residue  of  such  rent  shall  be  thenceforth 
payable  and  issuing  out  of  the  other  herediia- 
jments  comprised  in  such  lease. 

26.  That  if  at  the  time  when  it  is  proposed 
under  this  act  to  grant  any  annual  rent,  or  to 
charge  any  lands  proposed  to  be  enfranchised 
under  thu  act  witn  any  gross  sum  of  money, 
or  to  charge  any  lands  enfranchised  under  this 
act  and  proposed  to  be  released  from  an  appor- 
tioned annual  rent  with  any  gross  sum  or  mo- 
&ey,  the  lands  proposed  to  be  charged  with 
such  annual  rent  or  gross  sum  of  money  shall 
be  held  under  any  lease,  and  the  reversion  ex- 
pectant on  the  determination  of  such  lease 
shall  be  vested  in  the  person  empowered  by 
this  act  to  grant  such  annual  rent  or  charge 
vnth  such  gross  sum  of  money,  and  no  pecuni- 
«ry  rent  shall  be  reserved  and  made  payable  in 
such  lease,  or  the  net  pecuniary  rent  (if  anv) 
reserved  under  such  lease  and  payable  to  tne 
person  empowered  by  this  act  to  grant  such 
.  annual  rent  or  charge  with  such  gross  sum  of 
money,  %hall  be  less  m  amount  than  the  annual 

•  rent  proposed  to  be  granted,  or  the  intereet 
on  the  gross  snm  proposed  to  be  charged 

.  under  this  aet ;  then  no  such  grant  or  charge 
.  shall  be  made  without  the  consent  of  the  les- 

•  see  under  such  lease,  his  executors,  adminis- 
trators, or  assigns. 

InfanU —  Lunatics . 

27.  That  if  at  the  time  when  it  is  proposed 
to  make  under  this  act  any  enfranchisement  of 
lands,  or  any  apportionment  of  an  apportioned 
annual  rent,  or  any  release  from  an  apportioned 
annual  rent,  the  person  empowered  by  this 
act  to  enfranchise  such  lands  or  to  apportion 
such  apportioned  annual  rent,  or  to  release 
from  such  apportioned  annual  rent,  shall  be  a 
minor,  idiot,  or  lunatic,  then  the  guardian  of 
such  minor,  or  the  committee  of  the  estate  of 
such  idiot  or  lunatic  (as  ^e  case  may  be), 
shall  for  the  purposes  of  this  act  be  substituted 
in  the  place  of  tne  persop  empowered  by  this 


act  to  enfranchise  such  lands  or  to  apportion 
such  apportioned  annual  rent,  or  to  rdeaae 
from  such  apportioned  annual  rent ;  and  all 
acts,  deeds»  matters,  and  things  empowered  by 
this  a^t  to  be  done  and  executed  for  the  pur- 
pose of  enfranchising  such  lands,  or  apportion- 
ing such  apportioned  annual  rent,  or  releasing 
from  such  apportioned  annual  rent,  shall  be 
done  and  executed  by  the  guardian  of  such 
minor,  or  the  committee  of  such  idiot  or  luna- 
tic (as  the  case  may  be). 

28.  That  if  at  the  time  when  it  is  proposed, 
in  consideration  of  the  enfranchisement  of  any 
lands,  to  make  under  this  act  any  conveyance 
of  lands,  or  any  grant  of  an  annual  rent^  or  any 
charge  of  any  gross  sum  of  money  on  the 
lands  proposed  to  be  enfranchised,  or  if  at  the 
time  when  it  is  proposed,  in  consideration  of 
the  release  from  any  apportioned  annual  rent, 
to. make  under  this  act  a  conveyance  of  any 
lands  so  enfranchised,  or  if  at  the  time  when 
it  is  proposed  to  apportion  any  apportioned 
annual  rent,  the  person  empowerea  by  this 
act  to  obtun  such  enfrancnisement  or  re- 
lease, or  to  concur  in  such  apportionment, 
shall  be  a  minor.  Idiot,  or  lunatic,  then  the 
guardian  of  such  minor,  or  the  committee  of 
the  estate  of  such  idiot  or  lunatic  (as  the  case 
may  be),  shall  for  the  purposes  of  this  act  be 
substituted  in  the  place  of  the  person  em- 
powered by  this  act  to  obtain  such  enfranchise- 
ment or  release,  or  reouire  and  agree  to  such 
apportionment;  and  all  acts,  deeds,  matters, 
and  things  empowered  by  this  act  to  be  dgne 
^ai^d  executed  for  the  purpose  of  makinf^  the 
xo&ve^ance,  ^ant,  or  cnarge  to  be  respectively 
made  in  consideration  either  wholly  or  in  part 
of  such  enfranchisement  or  release,  or  for  the 
purpose  of  concurring  in  such  apportionment, 
shall  be  made  and  executed  bv  tne  guardian  of 
such  minor,  or  the  committee  of  such  idiot  or 
lunatic  (as  the  case  may  be). 

Investing  Consideration, 

29.  That  if  the  consideration  for  any  enfinan- 
chisement  under  this  act,  or  for  any  releaae 
under  this  act  from  an  apportioned  annual  rent, 
shall  be  either  wholly  or  in  part  a  grots  sum  of 
money,  and  the  person  to  make  such  enfraa- 
chisement  or  release  shall  be  sdsed,  or  pos- 
sessed of,  or  entitled  to,  for  a  particular  estate, 
the  manor  of  which  the  lands  proposed  to  be 
enfranchised  shall  be  parcel,  or  tne  apportioned 
annual  rent  proposed  to  be  released,  but  shall 
not  be  a  spiritual  corporation,  either  aggregate 
or  sole,  then  the  sum  to  be  paid,  either  wholly 
or  in  part,  as  the  consideration  for  such  en- 
franchisement or  release,  shall  be  paid  to  iweo 
or  more  trustees  to  be  nominated  ana  appointed 
by  two  barristers-at-law,  each  of  whom  shall  be 
of  at  least  seven  years*  standing  at  the  bar ; 
and  when  and  so  often  as,  in  conseouence  of 
any  of  the  trustees  so  to  be  appointed  as  afore- 
said, or  to  be  appointed  as  hereinafter  directed, 
dying  or  declining  to  act  in  the  trusts  hereby 
m  them  reposed,  there  shall  not  be  at  least  two 
persons  who  shall  be  trustees  willing  and  capa- 
ble to  fM;t  in  the  said  trusU,  than  and  ii^  %ytfj^ 
such  case,  and  immediately  thereupon,  tba 
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snnrmng  or  eontamlng  trasteef  or  the  last 
continiiiog  tmstees  or  trustee,  or  the  executors 
or  admmistrators  of  the  last  surviring  or  con- 
tinuiiig  trustee,  shall,  and  he  and  they  is  and 
are  hereby  required  to  appoint  any  person  or 
persons  to  he  a  new  trustee  or  new  trustees  to 
act  in  the  said  trusts,  but  so  nevertheless  that 
there  shall  at  all  times  be  at  least  two  trustees 
Co  act  in  the  said  trusts  ;  and  upon  every  such 
appointment  of  new  trustees,  the  sura  which 
shall  hare  been  received  as  such  consideration 
as  aforesaid,  and  the  stocks,  fuuds,  and  securi- 
ties in  which  the  same  shall  for  the  time  bein^ 
be  invested  in  pursuance  of  this  act,  or  so  much 
thereof  respectively  as  shall  not  have  been  ap- 
plied or  disposed  x>f  pursuant  to  the  directions 
of  this  act,  shall  be  paid,  assigned,  and  trans- 
ferred so  as  to  be  vested  in  such  new  trustee  or 
trustees,  either  solely  or  jointly  with  the  sur- 
viving or  continuing  trustee  or  trustees,  as  oc- 
canoa  shdl  require. 

30.  That  if  the  consideration  for  any  en- 
franchisement under  this  act,  or  for  any  release 
ander  this  act  from  an  apportioned  annual 
rent,  shall  be  either  wholly  or  in  part  a  gross 
enm  of  money,  and  the  person  to  make  such 
entenchisement  or  release  shall  be  a  spiritual 
4:orporation  either  aggregate  or  sole>  tuen  the 
«um  to  be  paid  either  wholly  or  in  part  as  the 
consideration  for  such  enfranchiseiiieot  or  re- 
lease, shall  be  paid  to  the  governors,  authorized 
or  appointed  to  regulate  and  superintend  the 
bounty  given  by  her  late  Majesty  Queea  Anne 
for  the  augmentation  of  the  maintenance  of 
the  poor  clergy. 

31.  That  the  receipts  of  the  persons  to  whom 
any  gross  sum  of  money  shall  be  paid  pursuant 
to  this  act,  shall  be  suihcient  discharges  for  the 
sane,  and  the  person  paying  such  gross  sum  of 
money  shall  not  be  liaole  to  see  to  the  applica- 
tion of  such  sum,  or  be  liable  for  the  misappli- 
cation or  non-apj^ication  thereof. 

32.  lliat  the  persons  to  whom  any  gross 
«um  of  money,  being  the  consideration  either 
wholly  or  in  part  for  the  enfranchisement  of 
any  lands,  or  for  the  release  from  any  apportion- 
ed annual  rent,  shall  he  paid  in  pursuance  of  the 
directions  of  this  act,  or  the  persons  appointed 
under  this  act  in  their  stead,  shall  apply  the 
same  in  or  towards  the  payment  or  discharge 
of  anymortgu^,  charge,  lien,  or  incumbrance, 
which  shall  affect  the  oMinor  of  which  the  lands 
enfranchised  shall  be  parcel,  or  any  undivided 
share  thereof,  or  any  hereditameuts  which 
shall  be  then  subject  to  the  same  uses  as  such 
manor  or  undivided  share  thereof  or  as  the 
case  may  be,  which  shidl  affect  the  appor- 
tiooed  anuual  rent  released,  or  any  heredita- 
ments which  shall  be  subject  to  the  same  uses 
as  such  apportioned  annual  rent,  or  in  the 
purchase  of  other  hereditaments  of  an  indefea- 
Mble  estate  of  inheritance  in  fee  simple,  in  pos- 
session or  subject  only  to  any  lease  at  rack- 
rent ;  and  the  hereditaments  so  to  be  purxhased, 
shall  be  settled  to,  for  and  upon  such  and  the 
like  uses,  trusts,  intents,  and  purposes  as  such 
manor  or  undivided  share  thereof,  or  as  the 
case  may  be,  such  apportioned  annual  rent 
shall  bfi  subject  ftt  the  time  of  making  such 


conveyance;  or  in  case  of  a  sum  of  money  paid 
either  wholly  or  in  part  for  the  enfranchise- 
ment of  lands,  shall  pay  and  apply  the  same  in 
or  towards  the  purchase  or  redemption  of  the 
land-tax  payable  in  respect  of  the  manor  of 
which  the  lands  enfrancbij^ed  shall  be  parcel, 
or  of  any  other  hereditaments  which  shall  be 
subject  to  the  same  uses  as  such  manor;  and 
the  persons  to  whom  any  gross  sum  of  money, 
being  the  consideration  either  wholly  or  m 
part  for  the  enfranchisement  of  any  lands,  or 
for  the  release  from  any  apportioned  annual 
rei^t,  shall  he  paid  in  pursuance  of  the  direc- 
tions of  this  act,  or  the  persons  appointed 
under  this  act  in  their  stead,  shall  in  the  mean- 
time and  until  they  shall  apply  such  sum  in 
such  payments  or  purchases  as  aforesaid,  invest 
the  same  in  their  names  in  the  three  percentum 
consolidated,  or  three  per  centum  reduced  bank 
annuities,  or  on  erovcrnment  or  real  securities 
in  England  or  Wales,  and  the  dividends  or 
interest  arising  therefrom  shall  be  paid  to  the 
persons  who  would  for  the  time  being  have 
been  entitled  to  the  rents  and  profits  of  the 
hereditaments  so  to  be  purchased,  conveyed, 
and  settled,  in  case  the  same  had  been  the^ 
actually  purchased,  conveyed,  and  settled* 
Parties  to  Asturnnce. 
33.  That  every  enfranchisement,  release, 
conveyance,  ^rant,  charge,  demise,  and  appor- 
tionment which  shall  be  made  under  this  act, 
shall  be  effected  by  some  one  of  the  assurances 
(not  being  a  will)  by  which  such  enfranchise- 
ment, release,  conveyance,  grant,  charge,  de- 
mise, and  apportionmeut  coul4  have  been 
made,  if  the  person  making  the  same  was 
seised  or  possessed  of,  or  entitled  to  for  an 
estate  at  law  iu  fee-simple  absolute^  the  manor, 
lauds,  or  apportioued  aniiual  rent  to  be  re- 
spectively affected  by  such  enfranchisement, 
release,  conveyance,  grant,  charge,  demise,  and 
apportionment ;  and  if  the  person  to  make  such 
assurance  shall  be  the  husband  of  a  feme  covert, 
then  such  feme  covert  shall  concur  in  such  as- 
surance and  every  assurance  by  which  a  feme 
covert  shall  so  concur,  shall  be  acknowledged 
by  her  pursuant  to  an  act  passed  in  the  third 
and  fourth  years  of  the  reign  of  his  present 
Majesty,  intituled,  "  An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  Assurance;"  aod 
if  any  manor,  lands,  and  annual  rent  shall  be 
settled  to  the  separate  use  of  a  feme  covert, 
such  assurance  shall  be  made  by  her  as  if  slie 
were  a  feme  sole;  and  every  assurance  by 
which  any  enfranchisement,  conveyance,  grant, 
or  demise  shall  be  made,  shall  take  effect  by 
transmutation  of  possession  ;  and  every  assur- 
ance by  which  any  enfranchisement,  convey- 
ance, or  grant  shall  be  made,  shall  pass  to  the 
person  to  whom  the  same  shall  be  respectively 
made,  |in  estate  in  fee-simple  at  law,  except  in 
the  case  of  the  conveyance  to  the  lord  of  any 
manor  of  lands  held  by  copy  of  court  roll  for 
au}r  estate  not  being  an  estate  of  inheritance,  in 
which  case  such  conveyance  shall  pass  to  such 
lord  all  the  estate  and  mterest  at  law  for  which 
such  lands  shall  have  been  granted  out,  to  hold 
by  copy  of  court  roll,  freed  and  discharged 
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l^om  t^e  t^ure  by  <H»pT  of  oottvt  roll,  aadljMiily  at  w^uM  teft  irfMed  fodi  Iniii,  if 

from  all  right,  claip,  and  demand  whatsoever 
either  at  law  or  in  equity  of  or  by  anv  jpenon, 
to  hare  the  same  regranted,  to  be  hdd  by  copy 
of  court  roil;  and  every  conveyance  and 
mnt  mider  this  act  in  consideration  of  the  en- 
franchisement of  lands,  shall  be  made  by  the 
same  assurance  by  which  such  lands  shall  be 
enfranchised;  and  every  conveyance  under 
this  act  in  consideration  of  the  release  of  an 
apportioned  annual  rent,  shall  be  made  by  the 
same  assurance  by  which  sndi  apportioned 
annual  rent  shall  be  rdeased ;  and  every  as- 
surance by  which  anysnch  enfranchisement, 
release,  conveyance,  grant,  charge,  demise,  and 
apportionment  shaU  be  made  under  this  act, 
snail  be  sealed  and  ddiivered  by  the  person 
making  the  same  in  the  presence  of,  and  shall 
be  attested  by  two  or  more  witnesses. 

J4.  That  where  the  concurrence  or  eon- 
sent  of  any  person  shall  be  requisite  under 
this  act  to  any  enfranchisement,  release,  con 
veyance,  grant,  charge,  demise,  or  apportion- 
ment, such  concurrence  or  consent  shall  be 
given  by  the  assurance  by  wluch  the  enfran- 
chisement, release,  conveyance,  grant,  charge, 
demise,  or  apportionment  shall  m  miule  ;  and 
the  person  whose  concurrence  or  consent  shall 
be  requisite,  shall  seal  and  deliver  such  assur-. 
ance  in  the  presence  of  iwi  or  more  witnesses, 
who  shall  attest  such  sealing  and  delivery. 

ProvUiatu/or  eai»ting  TruiU, 

35.  That  all  lands  which  shall  be  conveyed, 
and  all  annual  rents  which  shall  be  gianted  in  _ 
consideration,  either  wholly  or  in  pari,  of  Ihej^iuivuig  in  or  consentiisg  to  the  same ;  and  III* 
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be  subject  to  all  such  settlements,  wills,  mort« 
H^es,  deeds,  and  other  instruments,  estates, 
ri^ts,  titles,  interests,  incumbrances,  dums, 
and  demands,  and  no  other,  as  shall  affect  the 
manors  of  which  the  lands  enfraqchised  were 
respectively  parcel  at  the  time  of  their  enfran* 
chtsemopt,  and  also  as  such  manors  would 
have  been  respectively  subject  or  liable  to  if 
such  enfranchisement  had  not  been  made. 

36.  That  all  lands  enfranchised  under  this 
act  which  shall  be  conveyed  under  this  i^t,  in 
consideration  either  wholly  or  in  part  of  the 
release  of  an  apportioned  annual  rent,  shall  be 
subject  and  liable  to  all  such  settlements,  wills, 
mortgages,  deeds,  and  other  instruments, 
estates,  rights,  titles,  interests,  incumbrances, 
claims,  and  demands,  and  no  other,  as  shall, 
ut  the  time  of  such  release  aifect  the  appor- 
tioned annual  rent  so  released,  and  as  sucli  ap- 
portioned annual  rent  would  have  been  subject 
or  liable  to  if  such  release  had  not  been  made. 

37.  TlMit  all  lands  eufranchiiBed  under  this 
act,  shall  be  subject  and  liable  to  all  such  set- 
tlements, wills,  mortga^,  deeds,  and  other 
instruments,  estates,  rights,  titles,  interests, 
incumbrances,  clums,  and  demands,  and  no 
other,  as  sliall  affect  such  lands  at  the  time  of 
such  enfranchisement,  (not  being  customary  or 
copyhold  payments,  duties,  services,  or  cus- 
tomp,)  and  shall  be  also  subject  to  all  such 
wills  made  prior  to  such  enfranchisement  b^ 
persons  living  at  the  time  of  such  eoCranchise- 
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dB.  That  all  lands  entenchiMd  imder  thi^^ 
act,  which  shall  be  released  under  this  aca 
from  an  apportioned  annual  rent,  shall  fr^om 
and  after  such  release  be  subject  to  such  set- 
tlemeats,  wills,  mortgagee,  deeds,  and  otlier 
instruments,  estates,  rights,  titles,  inlere8ls» 
incumbrances,  claims^  and  demands,  and  no 
other,  as  shall  affect  such  lands  at  die  tiase 
of  such  release,  and  would  have  affected  &e 
same  if  such  release  had  not  been  made. 

39.  That  every  assurance  by  vi4uch  an  en* 
franchisement,  grant,  conveyanee,  release, 
charge,  demise,  or  ^ypordonment,  shall  be 
made  under  this  act,  shall  be  valid  and  bind* 
ing  on  all  persons  whomsoever  having  or  daiiii* 
ingany  estate,  right,  title,  interest,  ehai)i^e.  Hen, 
incumbrance,  clum,  or  demand  vliatBoever  in, 
to,  out  of,  or  upon  the  manor  of  ifHiich  the 
lands  enfranchised  were  parcel  at  the  time  of 
such  enfranchisement,  or  the  lands  and  appor- 
tioned annual  rent  respectively  enfraachMod, 
granted,  conveyed,  released,  charged,  demised, 
and  apportioned,  or  the  lands  enfranchised  and 
char{^  with  the  apportioned  annual  rent  for 
the  time  being  apportioned,  or  who  might  or 
would  have  htui  and  claimed  any  estate,  right, 
tiUe,  interest,  charge,  lien,  incnmbrance, 
dum,  and  demand  w&itsoever  in,  to,  out  of,  or 
upon  each  manor,  lands,  and  apportioned  an- 
nual rent  respectively  if  sueh  assurance  had 
not  been  made,  and  that  notwithstanding'  any 
defect  in  the  title  of  the  persons  respectively 
making  and  executing  such  assurance,  tir  eoo- 


feekals  in  every  assurance  by  which  an  enltnn- 
chisement,  grant,  oonveyance,  rdease,  chnrge, 
demise,  or  wnortionment  shall  be  made  undar 
this^  act,  shaft  for  aU  purposes  whalaoever  he 
deemed  conclusive  evidence  of  the  truth  of  the 
facts  therein  stated,  and  also  of  the  contents  of 
all  deeds,  wills,  and  other  documents  therdn 
redted ;  and  it  shall  not  be  necessary  to  pro- 
duce in  any  court  of  law  or  equity,  or  otner- 
wise,  any  deed,  mll«  or  other  document  in  ve- 
rification of  any  redtal  contained  in  any  sndi 
assurance. 

Proffhwtu  /or  eautinsr  LemgeM. 
40.  That  if  at  the  time  of  &e  oonveyanoe  of 
any  lands  under  this  act,  in  conuderation  ettiicr 
wholly  or  in  part  of  the  enfranchisement  of  any 
lands,  there  shall  be  subsisting  in  the  lands  so 
conveyed  any  lease,  then  the  lessee  imder  such 
lease,  his  executors,  administrators  and  assigns. 
Shall  pay,  observe,  and  keep  to  and  with  the 
person  to  whom  such  lands  shall  be  soconve^, 
or  other  the  person  for  the  time  bdng  seised 
of  or  entitied  to  such  lands  expectant  «n  the 
determination  of  such  lease,  and  his  executors 
or  administrators,  the  rent,  reservations,  cove- 
nants, conditions,  and  agreements  respe«tivelv 
reserved  and  contained  u  such  lease,  or  such 
and  so  many  or  such  part  of  the  rent,  reserva- 
tions, covenants,  oonditions,  and  agreements 
feq>ectivdy  reserved  and  contained  in  sttcfa 
lease,  as  are  or  ought  to  be  thetkceforth  re- 
spectively paid,  observed,  and  kept  in  respect 
of  the  lands  so  conveyed;  and  the  penoa^to 
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ahall  l»e  oeBV6y«d^  <»  ^tlKf 
person  so  for  die  time  being  seieed  of  or  en- 
titled as  aforesaid^  shall  and  may  from  time  to 
time  make  or  bnng  allsach  distresses,  actions^ 
8iiits»  or  entries  for  non-f>ayment  of  such  rent 
or  reservations,  or  for  non-performance  of  the 
covenants,  conditions,  and  agreements  in  sach 
lease  reflectively  reserved  and  contidned,  as 
could,  in  case  such  enfranchisement  and  con. 
veyance  had  not  been  made,  have  been  taken, 
made,  or  brought  by  the  persons  making  such 
conveyance,  or  other  the  person  for  the  time 
bttttg  seised  of  or  oititled  to  the  reversion  ex- 
pectant on  the  determination  of  such  lease; 
aad  that  in  all  such  distresses,  actions,  suits, 
and  entries,  the  rent,  reservations,  covenants, 
conditions,  and  agreements  in  such  lease  re^ 
served  and  contained  on  the  part  of  the  lessee, 
his  executors,  administrators,  or  assigns,  shall - 
be  deemed  and  taken  to  be  annexed  to  an  im- 
mediate reversion  vested  in  the  person  to 
whom  such  lands  shall  be  so  conveyed,  or 
other  the  person  for  the  time  being  so  sdsed 
of  or  entitled  to  such  lands  as  aforesaid. 

41.  That  if  at  the  time  of  the*  enfranchise- 
ment of  any  lands  under  this  act,  there  shall  be 
subsisting  in  such  lands  any  lease,  then  the 
leasee  under  such  lease,  his  executors,  admi- 
nistrators, and  asngns,  shall  pay,  observe,  and 
keep  to  and  with  the  person  for  tiie  time  being 
aetsed  of  or  entitled  to  the  lancU  so  enfran- 
dused,  and  his  executors  or  administrators, 
the  rent,  reservations,  covenants,  conditions, 
and    agveemenls    respectively  reserved   and 
contained  ia   such   lease,  or   such  and  so 
maBSjf,  or  such  put  of  the  rent,  rtservatioM^ 
covenants,   conditions,   and   agreements  fe- 
q>cetively  reserved  and    contained   in   sndi 
lease,  as  are  or  ought  to  be  tlienceforth  re- 
spectively paid,  observed,  and  kept,  in  respect 
of  the  lands  so  enfrancMsed  i  and  the  person 
for  the  time  being  seised  of  or  entitled  to 
the  lands  so   enfranchised,  shall    and   mav 
from  time  to  time  make  or  bring  all  sucn 
distresses,  actions,  suits,  or  entries  for  non- 
payment of  such  rent  or  reservations,  or  for 
non-performaAce  of  the  covenants,  conditions^ 
and  agreements  in  such  lease  respectively  re- 
served and  Gontained,as  could  have  been  talen, 
made,  or  brought  by  the  person  who  would  for 
the  time  being  have  been  entitied  to  the  lands 
BO  enfranchised,  in  case  such  enfranchbement 
and  conveyance  had  not  been  made;  and  in  all 
such  distresses,  actions,  suits,  and  entries,  tiie 
rents  or  reservations,  covenants,  conditions, 
and  agreements  in  such  lease  reserved  and 
contained  on  the  part  of  the  lessee,  his  execu- 
tors,   administrators,    or    assigns,    shall    be 
deemed  and  taken  to  be  annexed  to  an  imme^ 
diate  reversion  vested  in  the  person  for  the 
time  being  sebed  or  possessed  of  or  entitied  to 
the  lands  so  enfranchieed. 

Limitalion  of  future  Copyholdi. 
42.  That  no  lands  ^hich  shall  be  conveyed  as 
a  consideration  either  wholly  or  in  part  for  any 
enfranchisement  under  this  act,  siMdl  at  any 
time  after  such  conveyance,  be  re-graated  to 
be  held  by  copv^^f  «ourt  roU. 


VB^pcnftn^J^Mllbeiilsed  ^  p»iO|>od  of,  4Kt 
entitied  to,  m  his  own  right  at  Wv,  any  manor 
for  any  estate  (not  being  a  particular  estate, 
and  not  being  an  estate  vested  in  any  persim 
by  way  of  mortgage  or  charge,  or  as  a  mere 
insee  or  assignee  of  any  lease,  and  not  being 
an  estate  for  a  term  of  years  absolute,  or  an 
estate  tail  after  possibility  of  issue  extinct), 
and  shall  at  the  same  time  be  seised  or  pos- 


sessed of,  or  entitied  to,  in  his  own  right  at 

',  rorthe 


law,  any  lands  parcel  of  such  manor, 
Whole  estate,  for  which  such  lands  ^hall,  under 
the  grant  subsisting  at  the  tame  of  his  becoming 
so  seised,  possessed  or  entitled,  have  been 
granted  out  to  be  held  by  copy  of  court-roll, 
(whether  such  person  shall  be  seised  or  pos- 
sessed of  or  entitied  te  such  manor  or  lands 
respectively  in  possession  or  in  renuunder  or 
reversion,  expectant  on  the  determination  of 
an  estate,  ves^  in  any  person  as  a  mere  lessee 
or  assi^ee  of  anv  lease,  or  expectant  on  the 
determination  of  any  estate  for  a  term  of 
years  absolute  vested  in  any  person,  not  being 
a  lessee  or  assignee  of  any  lease,)  then  such 
lands  shall  not  be  re-granted  to  be  held  by 
copy  of  court-roll. 

44.  Thatafter  the  ikiriw-Jirsi^yotDwem^er^ 
one  tk9tuotHi  eight  hundred  and  thirty-five,  the 
lord  of  any  manor,  whatever  may  be  ms  estate 
or  interest  therein,  shall  not  grant  out  to  be 
held  by  copy  of  court-roll,  for  any  estate 
whatsoever  any  lands  which  shall  not  have 
been  preriously  actually  granted  out  to  be  held 
by  copy  of  court^roU. 

45.  That  lands  already,  or  on  or  before  the 
'Mrty-^Mt  day  of  Deeemher,  oke  thomeandeifhi 
hundred  and  thir^^ve,  granted  out  to  hold 
by  copv  of  court  roH  for  estates  for  lives  or 
years  shall  not  on  the  determination,  by  rf* 
fluxion  of  time,  of  the  grants  under  which  sudi 
lands  shall  be  respectively  held  by  copy  of 
conrt-roll  (whether  such  grants  shall  deter- 
mine before  or  on  of  after  the  said  thirty^rei 
day  of  Deeemher,  one  thoumnd  eighi  hSndred 
and  thirty-five)  be  mnted  out  after  th^  said 
thirty^firu  day  of  December^  one  thouHmd 
ei^ht  hundred  and  thirty-five,  to  hold  bsr  CQ|i(y 
of  court  roll,  unless  there  sUl  be  in  the  m^ 
nors  of  which  such  lands  are  respectively 
parcel  customs,  under  which  the  lords  i^  su^h 
respective  manors  shall  be  compellable  on  the 
determination,  bv  effluxion  of  time,  of  the 
grants  under  which  such  lands  8hal^  for  the 
time  being  be  respectively  held  by  copv  of 
court  roU  to  regrant  such  lands  to  hola  ]i>y 
copy  of  court  roU. 

46.  That  when  and  so  often  ai,  after  the 
thtrty-fint  day  of  December,  oni  thousand 
eight  hundred  and  thirty-five,  the  grants  under 
which  any  lands  shall  be  respectively  held  by 
copy  of  court-roll  for  an  estate  for  life  or 
lives,  or  for  vears,  shall  determine  by  e^uxion 
of  dme,  ana  there  shall  not  be  in  the  manor 
of  which  sach  lands  are  parcel,  a  custom  under 
which  the  lord  of  such  manor  shall  be  eob- 
pellttble  on  the  determination  of  the  grftnt 
under  which  such  lands  shall  for  th«  time  I 
l)e  held  by  copy  of  court-roll  to  regraht 


43.Thatif  aftertheMtr/jir-/r<ldavofZ>fCtfm-llands  to  hold  by  copy  oi  courl-roll,  thttnJin 
ber  one  thowand  eight  hundred  and  thirty-five,  'rase  the  penoa  Who  A«U  on  tbe  detemburtion 


I^eriuns  yon  win  not  eontider  it  out  of  phce/ 
duK  I  sboold  call  your  attention  to  these  ob* 
servations,  as  they  come  from  an  eminent 
member  of  the  profession ;  and  appear  ,to 
me  to  be  utterly  unworthy  of  hiio,  and 
wholly  unfounded.  They  are  the  more  to  be 
regretted,  as  upon  the  occasion  of  the  Bill  for 
a  ueneral  Re^try,  a  statement  of  a  nrailar 
nature  was  made  by  the  same  gentleman,  at- 
tributing to  the  profession  of  the  law  the  un- 
worthy motire  or  opposing  that  measure  for 
the  sake  of  their  fees.  The  bill,  however,  was 
rejected  by  a  lar^e  majority  of  the  House  of 
Commons,  thereby  roost  satisfactorily  upsetting 
the  argument  of  tne  learned  gentleman. 

Even  if  the  statement  had  any  fonndatiott 
in  truth,  it  comes  with  an  ill  grace  from  a  ane- 
cessful  member  of  the  profession  ;  and  he 
must  surely  have  fdt  himself  lamentably  at  a 
loss  for  argument,  to  have  been  obliged  to  re- 
sort to  the  common  place  topic  of  abusing  the 
lawyers.  Besides,  the  position  is  entirely 
groundless ;  the  fees  of  the  profession  will  not 
be  diminished  if  the  bill  be  as  effectual,  as  no 
doulit  its  learned  author  expects  it  will  be,  for 
in  that  case  creditors  will  have  a  greater  in- 
ducement to  go  to  law ;  and  if  the  bill  should 
deprive  the  creditor  of  the  means  of  obtaining 
that  which  is  justly  due  to  him,  it  b  evident 
that  the  money  will  not  find  its  way  into  the 
pockets  of  the  creditor,  bnt  into  those  of  the 
mtended  officiid  assignees.  As  regards  the 
decrease  of  the  amount  of  costs  in  each  indivi- 
dual case,  the  statement  b  equally  untrue; 
for  the  extra  costs  occasioned  by  ifcrrest  or  im- 
j^somnent  do  not  at  present  come  to  the  law- 
yer,  but  to  the  sheriff's  officer  and  others. 

I  regret  that  the' learned  counsel  should  suf- 
fer his  desire  of  acquiring  popularity,  and  of 
carrym^  a  favorite  measure,  to  induce  him  to 
vaunt  his  own  liberality  at  ^e  expense  of  the 
whole  body  of  the  profession,  and  that  he 
should  follow  thetraek  of  a  learned  lord,  whose 
ostentatious  liberality  b  at  length  seen  in  iu 
proper  Kght. 

I  trust,  with  this  example  before  his  eyes,  he 
will  not  persevere  in  a  course  which  must  In- 
evitably lower  him  in  the  esteem,  and  bring 
upon  him  the  disapprobation  of  those  who  can- 
not suffer  such  conduct  to  pass  unnoticed. 
Fiat  Justitia. 
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ofsuchgnnitbesctedorpoaseaMdo^  or  e»« 
titled  to  such  nHnor  in  poasetsion,  or  to  the 
rents,  toaues  and  pfo6ts  thereof,  shall  be  ao 
seised  or  possessed  or  entitled  as  the  lessee 
or  assignee  of  any  lease,  or  for  any  particular 
estate,  it  shall  be  lawful  for  the  person  so 
seised,  possessed  or  entitled  to  dembe  or  lease 
such  lands  for  the  same  estate  or  estates  for 
which  such  lands  could,  according  to  the  cus- 
tom of  such  manor,  have  l>een  granted  out  to 
hold  by  copy  of  court-roll  in  case  thb  act  had 
not  been  passed,  but  nevertheless  at  under  and 
subject  to  the  same  renU,  heriots  and  pay- 
ments as  would  have  been  payable  in  respect 
of  such  lands,  in  case  the  same  had  beeii 
granted  out  to  hold  by  copy  of  court-roll : 
provided  nevertheless,  that  nothing  herein 
contained  shall  l*e  taken  Co  authorise  any 
person  to  make  any  demise  m*  lease  under  thb 
present  clause,  unless  he  shall  be  an  eccle- 
siastical corporation,  or  (not  being  an  eccle- 
siastical  corporation)  shall  be  seised,  possessed 
or  entitled  for  a  particular  estate  under  a  set. 
tlemeot,  deed,  will  or  other  instrument  made 
or  executed  alrea^,  or  on  or  before  the  said 
ihirtjf-firBt  day  ai  December,  one  ihmuandeifht 
hundred  and  tkhrty-fitfe,  or  under  any  deed  or 
instrument  already,  or  at  any  time  hereafter, 
made  or  executed  m  pursuance  of  any  such  set- 
tlement, dead,  will  or  other  instrument,  or  un- 
less he,  or  the  person  under  whom  he  claims, 
shall  be  the  lessee  or  assignee  of  any  lease 
-nlKftdy,  or  on  or  before  the  ihiriy^et  day  of 
December,  one  tkoutand  eiirht  hundred  and 
thirty. five,  granted  by  any  person  whomsoever, 
or  shall  be  the  lessee  or  assignee  of  any  least 
nt  any  time  after  the  said  Miriy-^r#/ day  of 
December,  one  thaueand  eight  hundred  and 
ihirtp'Jtffe,  granted  by  any  ecclesiastical  cor- 
poration, or  granted  by  any  person  (not  being 
nn  ecclesiastical  corporation)  already,  or  at  any 
time  hereafter,  sebed,  possessed  or  entitled  to 
•a  particular  estate  under  a  settlement,  deed, 
wul  or  other  instrument  made  or  executed 
•already,  or  on  or  before  the  said  thiHy-firet 
day  ox  December,  one  thousand  eight  hundred 
-and  ihkly-Jhe,  or  under  any  deed  or  instru^ 
fuent  already,  or  at  any  time  hereafter,  made 
or  executed  in  pursuance  of  any  such  settle- 
anent,  deed,  wiU  or  other  instrument. 


«IR  JOHN  CAMPBELL'S  REMARKS 
ON  LAWYERS'  FEES, 


To  the  Editor  qfthe  Legal  Obierver. 

1Sir» 

In  the  papers  of  the  19th  instant,  I  find  thai 
Sir  John  Campbell  b  reported  to  have  urged 
in  support  of  Uie  aboUtion  of  arrest,  that "  the 
Bill  would  operate  in  many  instances  benei- 
cially,  by  bringing  directly  into  the  creditort' 
fK>ckets  that  money  which  had  heretofore  been 
icigieaded  on  lawyers.*' 


ON  THE  ADMINISTRATION  OF  UN- 
LAWFUL OATHS- 

The  laiw  on  the  sulject  of  the  admims- 
tration  of  Unlawful  Oaths,  having  latdy 
rec^ved  some  additions  from  judicial  de- 
ciaiona^  it  may  not  be  useleaa  ahortly  to 
consider  the  aubject. 

By  the  37  O.  8,  c.  123,  a.  1,  it  is  en- 

[acted,  that  any  person  who  shall  in  any 

form  whatsoever  adminbter,  or  aid  in  ad- 
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Bunistering,  or  be  present  at  tbe  adminiB- 
tering  of  any  oath  or  engagement,  purport- 
ing or  intended  to  bind  the  person  t^ddng 
&e  same  to  engage  in  a  mntinoas  or  sedi* 
tiona  purpose,  or  to  disturb  the  public  peace, 
or  to  be  of  any  society  formed  for  any  such 
purpose,  or  to  obey  the  orders  of  any  body 
of  men  or  leader  not  having  authority  by 
law  for  that  purpose,  or  not  to  inform 
against  any  association,  or  not  to  reveal 
any  nnlaw^l  combination,  shall  on  convic- 
lion  be  adjudged  guilty  of  felony,  and  may 
be  transported  for  seven  years ;  and  every 
person  who  shall  take  such  oath,  shall  on 
conviction  be  adjudged  guilty  of  felony,  and 
may  be  transported  for  seven  years.  By 
the  57  G.  3,  c.  19,  s.  25,  it  is  enacted, 
that  after  the  passing  of  that  act,  all  societies 
or  clubs,  the  members  whereof  shall  be  re- 
quired to  take  any  unlawful  oath  or  engage- 
ment within  the  meaning  of  the  37  G.  3, 
c.  123,  or  any  oath  not  required  or  autho- 
rised by  law,  and  every  society  or  dub,  the 
members  whereof  shall  bind  Uiemselves  by 
any  siich  oath  on  becoming  a  member  of 
such  society  or  dub,  and  every  such  society 
or  dub,  the  members  whereof  shall  be  re- 
quired to  take  any  test  or  declaration  not 
required  or  authorised  by  law,  in  whatever 
manner  siich  taking  shall  be  performed, 
whether  by  signs,  words,  or  otherwise,  shall 
be  deemed  unlawfiil  combinations  withm 
the  meaning  of  stat.  39  G.  3,  c.  79. 

Under  these  statutes  it  was  held,  that  the 
provisions  of  the  37  O.  3,  c.  123,  are  not 
confined  to  oaths  administered  with  either 
a  mutinous  or  seditious  object.  Thus  where 
a  party  of  sixteen  persons  were  going  out 
armed  for  the  purpose  of  night  poaching, 
before  they  went  they  were  all  sworn  to 
secrecy  by  the  prisoner,  not  on  a  Testament, 
but  on  a  book  called  the  ''  Young  Man's 
Best  Companion :"  this  was  hdd  to  be  a 
felony  within  the  statute;  Mr.  Justice 
Holroyd  saying  in  his  summing  up,  "  If  the 
oath  adnnnistered  by  the  prisoner  to  the 
poachers  was  intended  to  make  the  peopte 
believe  themselves  under  an  engagement,  it 
is  equally  within  the  act,  whether  the  book 
made  use  of  was  a  Testament  or  not.  As 
to  the  assembly  itself,  and  its  object,  it  is 
impossible  that  a  meeting  to  go  out  with 
fsees  disguised,  at  night,  and  under  such 
circumstanoes,  can  be  any  other  than  an 
nnlawfol  assembly ;  in  which  case  the  oat^ 
to  keep  it  secret,  is  an  oath  prohibited  by 
the  statute.  If  to  go  out  in  such  a  manner 
be  not  indictable  as  a  conspiracy,  it  is 
dearly  an  offence  visitable  by  penalties; 
peihi^ps  it  may  be  even  indictable  as  a  riot 


It  is  not«  however,  necessary  to  determine 
that  question  now,  because  it  is  beyond  aU 
doubt  an  assembly  for  the  purpose  of  an 
illegal  act."  • 

In  a  very  recent  case,^  the  focts  as  dis- 
closed in  die  depositions  were  these: — A 
number  of  persons  employed  in  making 
buttons  met  for  the  purpose  of  entering  into 
a  union.  They  declared  that  they  would 
not  make  any  buttons  under  certain  prices; 
They  sang  and  preyed,  and  then  took  ast 
oath  on  the  Bible,  blindfolded,  and  in  an 
imposing  form,  not  to  make  buttons  under 
the  stipulated  prices,  that  they  would  keep 
all  the  secrets  of  the  lodge,  and  never  give 
their  consent  that  any  of  the  money  should 
be  appropriated  to  any  other  puipose  thail 
the  unions,  and  that  if  they  did,  that  dieir 
souls  might  go  to  Ae  bottomless  pit.  Th^ 
persons  who  delivered  the  oaths  had  suqdicea 
on;  and  Other  means  were  resorted  to,  cal- 
culated to  awe  and  impress  the  persons  td 
whom  the  oath  was  administered.  The 
prisoners  were  advised  to  plead  guilty. 
Mr.  Justice  Williams,  in  passing  sentence, 
said,  "  I  am  bound  to  say,  that  having  read 
the  depositions,  I  do  not  entertain  a  particle 
(tf  doubt,  that  provided  the  foots  there  dis- 
closed had  been  proved  against  you,  it  was 
an  ofience  within  the  statutes ;  and  I  believe 
j^at  no  man  who  has  the  foimess  or  indus- 
try to  peruse  thos^  acts  of  parliament,  and 
to  understand  them,  can  entertain  a  doul^t 
that  to  administer  an  oath  or  engagement 
not  to  reveal  the  secrets  of  any  association, 
is  within  the  stat.  37  G.  3,  c.  123,  as  ex- 
plained and  modified  by  subsequent  statutes. 
I  say  that  it  is  within  the  meaning  of  those 
statutes,  not,  as  has  been  ignorantly  sup- 
posed, because  it  had  reference  to  any  mat- 
ter respecting  wages,  but  on  the  ground 
that  every  associati(m  of  that  kind,  bouiid 
together  by  an  oath  not  to  disdose  the 
proceedings  of  that  sodety,  is  for  that  rea^ 
son,  and  not  for  the  others,  an  unlawfol 
combination  within  the  meaning  of  the  sta- 
tutes of  the  realm." 

In  an  indictment  under  the  37  G.  Z, 
c.  123,  it  is  sufifident  to  allege  and  prove 
the  object  of  the  oath  and  engagement, 
without  stating  its  tenor  or  purport;  and 
parol  evidence  may  be  given  of  the  oath, 
and  explanation  of  the  real  design.® 


•  Rev  V.  Brodnhb,  6  Gar.  &  Fay.  571,  n« 
b  Rem  V.  BaU,  6  Car.  &  Pay.  563. 
e  Rejt  V.  M<mt,  6  East,  419,  n. 
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THE  PROPERTY  LAWYER. 
No.  XUI. 


COVENANTS  TO  RBPAIR. 

It  was  ruled  io  the  case  of  HarrU  v.  Jone$^ 
1  Moo.  &  Rob.  173,  that  a  geoeral  covenant 
to  repair  U  satisfied  by  the  lessee  keepin[|^  the 
premises  in  substantial  repair.  In  the  follow- 
ing case^  which  is  one  of  considerable  im* 
portance,  it  was  decided,  that  under  the  usual 
covenants  to  repair,  a  tenant  is  not  liable  for 
such  dilapidations  as  result  from  the  natural 
c^mtions  of  time  and  the  dements.  The 
circumstances  were  these : 

John  Stayley,  by  a  lease  dated  16th  Nov. 
1808,  demised  a  house  and  premises  called  the 
Chicken  Honae  estate,  situate  at  Hampstead, 
to  James  Dani^,  his  executors,  &c.  for  the 
term  of  21  years,  at  the  yearly  rent  of  50/. 
The  lessee  covenanted,  "  that  he,  his  execu- 
tors, administrators,  or  assigns,  should  and 
would  from  time  to  time,  and  at  all  times 
during,  &c.,  at  his  and  their  own  proper  costs 
and  charges,  well  and  suffidently  repair,  up- 
hold, support,  maintain,  glaze,  and  amend,, 
and  ke^  the  sud  messuage  kx  tentinent,  antf 
other  buildings,  and  the  windows  and  sashes^ 
tilings,  &c.,  and  all  other  the  appurtenancesi 
thereby  demised,  in,  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations 
and  amendments  whatsoever ;  and  should  and 
would,  at  the  end  or  other  sooner  determiua-' 
.tion  of  the  said  demise,  leave,  surrender,  and 
yield  up  unto  the  said  John  Stayley,  his  heirs 
and  assigns,  the  said  messuage  or  tenement, 
nd  aM  and  singular  other  the  premises,  with 
the  appurtenances  thereby  demised,  so  well 
and  sufficiently  repaired,  upheld,  supported, 
.  maintained,  glazed,  &c.,  and  kept  as  aforesud, 
and  all  new  erections,  buildings,  and  improve- 
ments that  should  or  might  be  made  in  or 
upon  the  said  premises  in  the  meantime^ 
.  (reasonable  use  and  wear  thereof  in  the  mean- 
time only  excepted)."  Proviso  for  re-entry  on 
breach  of  covenants.  The  plijntiffs  repre- 
'  sented'ifbhn  Stayley,  the  lessor  above-named, 
and  the  defendants  were  the  executors  of 
.  Ihtniell,  the  lessee ;  but  the  premises  were  in 
i  die  ocoupaitiou  of  under-lessees.  The  plain- 
tiffs having  brought  ejectments  wainst  the 
'  tenants  in  possession,  on  the  ground  that  the 
interest  of  the  lessee  had  become  forfeited  by 
«  breaehes  of  the  covenant,  the  defendants  filed 
a  bill  :in  the  Court  of  Chancery  against 
the  plaintiff  for  an  injunction ;  whereupon 
the  Jjwd  CkoMMittmr  directed  the  following 
issue  to  be  tried  :-piWhether  the  said  Jamei 
Daniell,  his  exe<nitors,  &c.  did  from  time  to 
timei  &c.  well  and  sufficiently  repair,  &c. 


(following  the  words  of  the  eoremmt],  acopfd* 
ing  to  the  true  intent  and  meaning  of  the  sud' 
indenture  >  As  to  the  breach  ot  eovenaat  to 
repair,  it  was  proved  that  the  Cliicken  Houae 
was  a  very  ^AA  bnildiBg^,  of  the  age  of  between 
two  and  three  centuries  at  the  least,  and  it 
was  described  as  being  now  in  a  very  diliq>i- 
dated  state  i  the  walls  with  cracks  in  them,  and 
out  of  the  perpendicular ;  the  floors  sunk  ; 
manv  of  the  timbers  rotten,  the  tilings  and 
woodwork  of  the  sashes  brdkto,  &c.  The 
tenant  had  painted  the  inside  at  the  time  of 
the  cholera,  two  or  three  yeai«  before  the 
trial,  but  it  did  not  appear  that  much  else  had 
ever  been  done  to  it.  It  did  not  appear  that 
the  defendants  had  ever  been  required  to  per- 
form the  covenatits  before  the  commencement 
of  these  proceedings. 

77iu£t/,  C.  J.,  in  eommentii^  on  the  eH* 
dence  to  the  Jury,  sud,  where  a  very  old 
building  is  demisea,  and  the  lessees  eater  into 
a  covenant  to  repur,  it  is  not  meant  that  the 
old  building  is  to  be  restored  in  a  renewed 
form  at  the  end  of  the  term,  or  of  greater  value 
than  it  was  at  the  commencement  of  the  term. 
What  the  natural  operation  of  time  flowing  oa 
efieets,  and  all  that  the  elements  bring  SawX 
in  diminishing  the  value,  constitnte  a  loss, 
which,  so  £Eur  as  it  results  from  time  and  uk» 
ture,  &Us  upon  the  landlord.  But  the  tenant 
is  to  take  care  that  the  premises  do  not  suffer 
more  than  the  operation  of  time  and  nature 
would  effect;  he  b  bound  by  seasonable  ap- 
plications of  lalK>nr  to  keep  the  house  an 
nearly  as  possible  in  the  same  .^Hmditiesk  ae 

Ben  it  was  demised.  lif  it  d^pears  tha^  he 
I  made  these  appKcations,  and  laid  out 
money  from  time  to  time  iqwrn  the  premiaeS, 
it  woikd  not  perhaps  be  h&s  to  judge  nim  very 
rigorously  by  the  reports  of  a  surveyor,  who  ia 
sent  upon  the  premises  for  the  verv  purpose  of 
finding  fault.  Still  there  Is  only  a  certaiii 
latitude  to  be  allowed  in  these  cases ;  and  the 
Jury  are  to  try  whetiber  or  not  the  lesseea 
have,  in  the  present  instance,  done  what  was 
reasonablv  to  be  expected  of  them,  loaking  to 
the  age  of  the  premises,  on  the  one  hand,  aod 
to  the  words  of.  the  covenant  which  they  have 
chosen  to  enter  into,  on  the  other.  The  Jury 
said,  that,  under  all  the  circumstances,  they 
thought  the  covenants  had  not  been  broken, 
and  tney  found  a  verdict  for  the  defiendanla. 

A  motion  was  afterwards  made  hefi>se  the 
L^rd'  ChtmceUur  to  set  aside  the  verdict,  on 
the  ground  that  it  was  against  the-  evid^ice ; 
but  no  objection  was  made  to  the  manner  in 
which  the  Lord  Chief  Justice  had  left  die  case 
to  the  Jury.  Gutttridre  v.  Munjf^rd,  1  Aioo. 
&Rob.3;k. 
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SUFERIOR  COURTS. 


PftACTlCS.— PABTIKS  TO  APPBAI.8. 

//  M  eantrmy  to  ike  praHice  of  this  Court  to 
hear  the  counsel  ^  a  party^  hmfing  a  diS" 
timet  iniereet  tn  the  suit,  m  support  of  en 
^ppeat  brought  bo  another  party.  He 
must  present  a  diettnet petition  ofajpped,  to 
entitle  him  to  a  hearing, 

Mr.  TlAfl^  having  opened  an  appeal  in  a 
suit  by  executors  and  tniBteea,  to  establish  a 
charge  against  the  estates,  which  they  were  to 
convey » nnder  the  testator's  will,  to  his  eldest 
son — 

Mr,  James  Russell  was  about  to  address  the 
Court  in  behdf  of  another  son,  who  had  a 
charge  of  1000/.  in  the  same  estates. 

Mr.  Tinney  objected  to  his  being  heard,  as 
his  client  was  not  a  party  to  the  appeal. 

Mr.  Russell.^AH  the  parties  to  the  original 
hearing  may  appear  on  Uie  rehearing,  the  ap- 
peal being  from  the  whole  decree.  Jackson 
▼.  Jackson,  Four  distinct  parties  have  inte- 
rest in  the  cause;  and,  unless  aU  may  be 
allowed  to  join  in  the  appeal,  they  most  present 
petitions  of  appeal  at  a  great  expense,  or  their 
rights  may  be  prejudiced.  There  is  not  a  case 
to  be  found  in  which  a  second  party,  having 
the  same  interest  as  the  appellant  in  the  matter 
of  the  appeal,  presented  a  aistinct  petition. 

Mr.  7l««<y.— You  have  not  a  right  to  say  a 
word,  as  your  client  did  not  petition. 

The  Lori  Chanceilor.—l  always  understood 
the  practice  to  be,  that  if  you  did  not  pre^t 
a  petition  of  appeal,  you  ought  not  to  be  heard 
upon  it. 

Stedman  v.  Enticknap,  at  Westminster,  Ja- 
nuary 17, 1836. 


Aitffi'jf  Bftic^  prsetitt  Court 

HfTBEPLBAOBR  ACT.-«-8HBRIPF.— -€l«ikIIIANT.. 
COSTS  OP  188UB. 

ffan  un/intnded  claim  is  made  by  a  person 
oh  certain  goods  seized  by  the  sheriff  he 
is  liable  to  all  the  costs  conse^ent  on  th^ 
making  that  claim, 

.  This  was  a  sheriff's  rule,  oblidned  under  the 
IntopleBder  Act.  Writs  of  Ji,  fa.  having  bees 
directed  to  the  sheriff,  he  made  a  sdsure  under 
Ibm  of  the  defendaoit's  goods.  As  soon  as 
he  had  leried,  and  previoQS  to  the  sale,  he 
recieived  notice  of  a  okdm  from  a  person  who 
iteted  the  goods  to  belong  to  him.  The 
sheriff  accormngly  came  to  the  Court  for  rev 
tid  under  the  Interpleader  Ac^  tad  a  rule 
having  been  obtained,  the  parties  a^^peared 
before  the  Court.  An  issue  was  ultimately 
directed  to  be  tried  between  the  executioft 
creditor  and  the  claimant..  Afterwards  the 
pJaioMMil^ve  notice  totheekecution  creditor, 
that  be  had  Bbandoned  hii  claim,  and  there*  I 


issue  directed  by  the  Court.  Hie  present  ap* 
plication  was  therefore  made  for  Uie  purpose 
of  obtaining  for  the  execution  creditor  the 
costs  of  appearing  on  the  sherifiPs  rule,  and 
of  coming  to  the  Court  for  an  order  to  take 
out  the  money  realised  by  the  sale  of  the  goods, 
and  which  had  been  paid  in  pursuance  to  its 
directions. 

fFilliams,  J.,  after  hearing  counsel  in  op« 
position  to  the  application,  directed,  that  tne 
execution  ctectitor  thould  receive  his  costs, 
both  for  appearing  on  the  sherifi^s  n^le,  and 
of  this  application  to  take  out  the  money. 

Rule  accordingly.— ^ra^^  v.  Hopkins.  H. 
T.  1836.  K.B,P.C. 


APFIDATIT  of  debt. — PARTNBR. — »URT1Vt>B. 

An  afiidaoii  to  kold  to  bail,  alleging  the  debt 
to  be  due  to  the  deponent  and  his  hie 
partner,  is  not  stf/^iently  certain. 

This  was  an  application  to  set  aside  a  bi^ 
bond,  on  the  ground  of  a  defect  in  the  affida- 
vit  to  hold  to  bail.  The  allied  defect  was, 
that  the  person  making  the  affidavit  stated  the 
debt  to  be  due  to  himself  and  his  '*  late  part- 
ner.** This,  it  was  contended,  was  not  a  suffi- 
cient  statement  of  the  manner  in  which  the 
debt  became  due. 

Patteson,  J.,  thought  tiiat  it  was  not  suffi- 
ciently certun,  as  the  debt  might  be  due  to 
him  as  surviving  partner,  or  tkierely  as  a  person 
who  had  ceased  to  be  a  partner,  stU!  alive. 

Rule  absolute  for  delivering  upthe  bail* 
bond  to  be  cancelled.  Edjrar  v.  IFaddikve 
H.  T.^83f.  K.  B.  P.  C.  * 

ejredetuer  of  Vui. 

COSTS^P  THE  DAT. — DBMUERBR.— JO^NDBB 
IN  DBMURRBR. 

A  party  is  not  inHtled  to  obtain  from  his 

,  when  tk 


opponent  the  costs  qf  the  day,  _ 

costs  have  been  caused  by  his  own  unnecoi* 
sary  proceedings  4 

In  this  case  the  defendant  had  obBSDW^a* 
rule  fi»i,  requiring  the  plaintiff  to  shtiw  cause 
why  he  shoul4  not  pay  the  costs  of  the  day. 
The  facts  appeared  to  be  tiiese :  the  defendant 
demurred  to  a  replication,  and  the  plaintiff  en- 
tered the  cause  in  the  paper  for  argument. 
The  defendant  accordin^y  came  prepared  to 
an^e,  but  it  couid  not  be  hewd  in  consequence 
ofthere  being  no  joinder  in  demurrer,  northe 
demurrer  books  delivered  by  the  plabtiff  to 
the  Judges  or  the  defendant. 

Cause  was  ^wn  against  this  rule,  when  it 
was  contended,  that  there  was  no  joinder  ia 
demurrer,  and  that  therefore  the  defendant 
could  not  be  permitted  to  come  to  argue  a  de* 
murrer,  which  was  not  then  fit  for  argument 

Parke,  B.,  I  think  the  defendant  must  have 
known,  tiutt  it  was  useless  putting  the  cause  in 
the  paper. for  argument  when  there  was  no 
joinder  in  demurrer.  This  rule  must  there* 
fore  be  discharged,  and  mth  costs. 

Rule  dischanred,  witik  ewU.'-'Howorth  r. 


for^^  ffefvaed.to  proceed  with  the  trial  of  the  |  Hubbersty,  H.  f .  1836.    Excj^ 
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now  9wxg\a  to  set  Mide  the  bwl-bond  jfiveR  on 
the  second  nrregt,  on  the  rrotind  of  negii^eBce 
on  the  part  of  the  phdntifl^  in  not  adop&g  pro- 
per measnres  for  the  purpose  of  acquauitin^ 
the  sheriff  of  the  discontinuance. 

Per  Cwktm.-^^o  notice  is  required.  It  is 
shewn  that  the  defendant  susCaioed  no  incon- 
▼enience.  We  are  of  opinion  that  uoda*  these 
circumstances  this  rule  cannot  be  granted. 

Rule  refused.— />rtc^  v.  Ehuatui  others.  H. 
T.  1835.  Exchequer. 

DBKURRBR.^-SIQNINO  JITBOIfRHT. — BBADTITG 
RBCOBD. — DRAWIITG  UP  RULk. 

A  rule  fur  eetiing  aside  a  demmrr^  om  ike 

ground  of  ii»  not  being  frwoUttu,  mtui  le 

drawn  on  reading  the  record,  or  the  Cokri 

can  not  look  at  it. 

Cause  was  shewn  against  a  rule  ami  which 

had  been  obtained  in  this  case,  for  the  purpose 

of  setting  aside  a  demurrer,  by  the  detendant, 

on  the  fp-ound  of  irregularity^  and  to  permit 

the  pluntiff  to  sign  judgment  as  for  want  of  a 

plea.    The  declaration  was  in  assumpsit  on  a 

promissory  note.    Plea  that  there  never  waa 

aujf  consideration  for  giving  the  note.    Re^i- 

cation  that  there  was  a  consideration,  and  con* 

eluded  to  the  country.    The  defendants  sped- 

ally  demurred  to  the  replication  on  the' ground 

of  its  not  stating  the  particulars  of  considera. 

tibn,  and  for  not  concluding  with  a  verification. 

On  shewing  cause  it  appeared  that  the  rule 

bad  been  drawn  up  upon  reading  the  affidavit 

only. 

The  Court  was  of  opinion  that  they  could 

,   not  look  at  the  record,  and  under  those  dr- 

InAbTcake  an  application  was  made  to  dis-i!:!f?f  **"^«»  discharged  the  rule,  but  without 


ATTA0HMBKT.-^DilPgurA.-r-WITir«a«.-<-COir- 
DUCT  MONBY.'-— O&raiNAIi  SBRYICB. 

The  original  subpcena  must  be  shewn  to  a 
witness  at  the  time  of  service,  in  order  to 
bring  him  into  contempt,  and  render  him 
liabUf  to  an  attachment  for  disf*bedience  to 
it. 

Cause  was  shewn  against  a  rule  nisi  which 
had  been  obtained  in  this  case,  for  an  attach- 
ment against  a  witness  in  this  cause  for  diso- 
beying a  subpann  served  upon  her.  An  affida- 
vit was  produced,  stating  that  no  original 
was  shewn  to  her  at  the  time  the  service  was 
effected,  nor  was  there  any  conduct  money 
tendered  to  her.   The  cause  was  a  town  cause. 

Tills  affidavit  was  objected  to  on  the  ground 
of  the  date  in  the  Jurat  not  being  sufficiently 
clear.  The  original  date  appeared  to  have 
been  January  31,  the  3  having  been  written 
over  a  2,  and  it  was  with  difficnJty  that  it  eoRld 
be  seen  what  figtffe  it  really  was. 

Per  Curiam.'^AittT  looking  at  affidavit). 
We  do  not  consider  it  an  erasure.  The  origi- 
nal ought  to  have  been  shewn  to  the  witness. 
|t  being  a  town  cause,  no  conduct  money  is 
required.  The  present  rule  must  be  discharg- 
ed, with  costs. 

Rule  dischaived,  with  costs. — Jacob  v.  Hun" 
gate,  H.  T.  1835.    Excheq. 


SMALL  DBBTOR. — BXBCUTION. — RBDCCINO 
JUDGMENT. 

A  debtor  in  etteeutionfor  leu  than  20/.  dur^ 

ing  twelve  months,  maybe  discharged,  al- 

.   though  the  Judgment  Ufas  for  a  greater 


charge  the  defendant  out  of  custody,  on  the 
ground  of  his  having  been  in  prison  for  twelve 
months  for  a  debt  under  20/.  The  real  debt, 
it  was  alleged,  amounted  only'  to  IS/.  10«.,  and 
the  execution  was  for  that  sum,  but  the  judg- 
ment was  for  100/.  The  only  difficultv  in  the 
case  was,  whether  the  iudgment  should  not  be 
reduced  to  the  real  debt, 
^  Perhe,  B.  That  is  not  necessary.  I  am  of 
^pinion^  that  the  act  applies  to  cases  like  the 
present. 

Rule  absolutcv^/faiTw  v.  Parker,  H.  T. 
1835.    Excheci, 

BBCONP  ARRB8T. — DISCONTINnANCB.— 
DBTAINBR. — SHBRIFF. 

Notke  of  discontinuance  of  a  bailable  action 
is  not  neeessarp  previous  to  a  second  arrest 
pur0uant  to  a  Judgt^s  order. 

In  tMs  case  it  appeared  that  the  defendant 
had  been  arrested  on  the  24th,  and  gave  an 
undertaking  to  put  in  bail.  Notice,  however, 
having  been  received  by  the  plaintiff  of  an  ir- 
regularity, he  obtained  a  rule  to  discontinue, 
on  payment  of  costs,  which  he  accordingly  did. 
The  plaintiff  afterwards,  by  leave  of  a  Judge, 
>Birrestad  the  defendant  a  second  time,  and  was 
detained  by  the  sheriff  on  both  writs,  he  (the 
jiheriff)  not  having  received  any  notice  of  the 
iliscoiitiiiiiance  of  the  former  suit.     It  was 


costs. 

Rule  discharged  without  costs. — Howertk  v. 
Hubbertty,  H.  T.  1835.  £xcheq. 

IKD0R8BB. — ^ACCBPTOR. — BILL  OF  BX- 
CHAXCJB. — CONSlDBRATlOir. 

Tn  an  action  by  an  indorsee  of  a  biUi^  ejf- 
change  against  the  acceptor,  the  plea  9f 
want  of  consideration  should  deny  that  the 
indorsee  had  given  any. 

This  wss  an  action  by  an  indorsee  against 
the  acceptor  of  a  bill  or  exchange.  The  de- 
fendant pleaded  that  there  was  not  at  any  time 
any  consideration  for  his  accepting  the  said  bill 
of  exchange.  The  plaintiff  sp^ially-  demar- 
Kd,  on  the  ground  of  the  plea  being  no  answer 
to  an  action  by  an  indorsee. 

In  support  of  the  plea  it  was  submitted,  that 
the  allegation  that  there  was  no  consideration 
for  the  payment  of  the  bill,  must  be  takea 
also  to  mean  that  the  plaintiff  had  not  givoi 
value. 

Per  Curiam.^-The  plea  evidently  denies  any 
consideration,  but  it  does  not  go  on  to  state 
tiiat  the  plaintiff  did  not  give  a  valuiAle  con- 
Mderation  for  the  indorsement  to  him,  as  it 
should  have  done. 

Judgment  for  the  plaintiff  on  demurrer,  and 
the  Court  refused  leave  to  amend. 

Reynolds  v.  Ivemey,  H.  T.  1835.  Bxcheq. 


NottM^flftktWfek.'^. 


to  ^turies. 


49fl 


NOTES  OF  THE  WEEK. 


[Mar.  20^ 


Royal  Assenti. 
Chester  CriminalB  Execution. 
1835.] 

B0U8^  OF  LOBOS. 

Bilh/ar  second  Reading. 

Title  of  the  BUI.  PropoMer. 

Remdenee  of  Clergy.    Lord  Broagbam. 
PluralitiesPrevention.     Lord  Brougham.    * 
EcclesiasticaUurisdic  - 

tiouB.  Lord  Brouglxam. 

ConMeraHon  of  Report. 
GontemptB  in  Equity 
(Ireland).  TheLd.  Chancellor. 

Third  Reading. 
Ofttha  Abolition.  Duke  of  Richmond. 

[30tb  Mar. 
Infimts'  Pkoperty  (Ire- 
land). TheLd.  Chancellor. 


HOUBB  OF  C0XX0ir8. 

Bills  to  be  brought  in. 


Law  of  Tenure. 

Law  of  Escheat. 
Prisoners'  Defence. 
County  Cordnen. 
PoorlAw  Amendment. 
Registration  of  Birtha« 

&c. 
Hthes  Commutation. 


Sir  J.  Campbell 
Sir  J.  Campbell 
Mr.  Ewart. 
Mr.  Cripps. 
Mr.  Tirevor. 

Mr.  WilkB. 
Chanc.  of  Excbeq* 


Second  Reading 
Law  of  Libel.  Mr.  0*ConneU. 

Bankruptcy  Funds. 
Ecdestastical  Courts. 
Clergy  Discipline. 
Dissenters'Marriages, 


Master  of  the  Rolls 

Attorney  OeneraL 

Attorney  General. 

Chancellor  of  £xch« 


In  Committee. 


Abolishing  Imprison' 
ment  for  Debt.  &c 

Copyholds    Enfiran- 
chisement. 

Highways. 


Sir.  J.  Campbell. 


Sir  J.Campbell. 
Mr.  Leferre. 

8th  April. 

Registmtion  of  Voters.     Lord  J.  Russell. 

6tb  May. 

Consideration  of  Reports^ 

Execution  of  Wills.       Sir  J.  Campbell, 
LawofExecutors^&c.     Sir  J.  Campbdl. 

Third  Rfoding. 
Dkgal  Siecurities.  Mr.  Roife. 


WESOT  CQMMtarBxn  o«  uw  wixxa  and 

COPTHOIiDS  BXL1«.       - 

The  Select  Committee  on  the  Bill  U^ 
am€!kuling  the  Law  of  \^Uh,  is  the  same  ni 
that  for  Imprisonment  for  Dabt,  stated  p. 
415»  except  that  Dr.  Nicholl  is  added  to 
the  list,  and  the  following  names  omitted : 
Lord  Francis  Egerton,  Lord  James  Stuart, 
Mr.  Lefroy,  Colonel  Perceval,  Mr.  Humph- 
rey^ Mr.  Bemal,  Mr.  Parry,  Mr.  Alderman 
Copeland,  Mr.  Philips,  Mr.  Maule,  Lord 
Daimeny,  Mr.  Baring,  Mr.  Richards,  and 
Mr.  Bundle,  . 

The  Select  Committee  on  the  BUI  for 
Enfranchising  Copyholds,  is  precisely  the 
same  aathat  on  the  Imprisonment  for  Debt. 


VQUITT  SITTIKOS. 

The  Lord  and  Vice  ChanceUor  will  coa- 
tiaue  hearing  Petitions  till  Thursday,  April 
:Sd»  when  &e  Court  will  adjourn  to  the 
first  day  of  Easter  Term. 

Tlie  Master  of  the  Rolls  wiU  continue 
until  Wednesday  the  Ist  of  April,  to  hear 
causes  ^hich  are  set  down  for  Further 
Directions  and  Costs  onfy.  His  Honor  will 
not  sit  after  the  1st  of  April,  until  the  first 
day  of  Easter  Term. 

.  The  Equity  Exchequer,  'and. the  Court  of 
Review,  have  adjourned  until  the  first  day 
<|C  Easter  Tana* 


ANSWERS.  TO  QUERIES. 


CarnmttttMjOo. 

niSBONoasD  bix«l. — ^notice,    p.  64. 
It  is  evident  that  the  intermediate  indoner 
cannot  sue  the  drawer.  Roscoe  v.  Httrdy^  12 
Bast,  434;  2  Camp.  460,.S.  C.|  CluCty  da 
Bills,  242.  J. 


TSRBAL  AORBBMBNT.     P.    79. 

A  mere  verbal  aj^recment  would  not  be 
binding  on  A»,  it  not  being  within  the  Statute 
of  Frauds.  1  Sugd.  &  V.  P.  108.  J. 


BILL  IN  BLANK.      P.  240. 

•  »■ 

Chitty  on  Bilk,  p.  253,  after  citing  the  an- 
thorities  mentioned  by  R.  £.  S.  says,  if  a 
first  endorsement  on  a  oill  or  note  be  made  in 
blank,  it  will  be  assignable  after  by  mere  ^tS&- 
very,  notwithstanding  subsequent  eadorsa^ 
ments  in  full  having  been  made,  thereon. 
Smith  V.  Chtke^  Peake,  226,  unless  in  casesof 
restrictive  endorsements ;  and  Mr.  Chitty  pats 
it  bay«Mid  doubt,  in  p.  255  tf/ ##y. 


4tt 


(Imrki.^JUbM^i  LHhr^Boif. 


WRA.— DBMS.— BIAL  UTATI.     9.  940. 

aiford  ▼.  Lewit,  decided,  that  the  real 

Worthiiurton 


estate  was  liable, 
on  Willi,  34. 


7  Vea.  209; 


ftxSD  of  laionarli  xiOr  Cammt 

DISTRESS. — SUMDAT.      P.  143. 

It  is  endent  a  distress  cannot  be  made  be- 
tweea  son-set  and  sun-rise.  Glib,  on  Distr. 
56,  D.  Sales  and  contracts  entered  into  on  a 
Sunday  are  Toid.  29  Car.  2.  c.  7.  I  can  find 
no  authority  that  a  distress  can  be  made  on  a 
Sunday,  and  I  think  that  the  landlord  would 
not  be  justified  in  so  distraining.  J* 

DisnESS  von  taxss.    r.  224. 

43  0. 3.  c.  161,  enables  a  collector  of  house 
and¥randow  tax  to  distndn  for  arrears  of  those 
taxes ;  and  it  has  eren  been  hdd  upon  this 
Stat,  that  he  may  distrain  the  goods  of  a  third 
person  found  on  the  premises,  though  the 
goods  are  only  bonrowed,  and  tiie  person  in 
arrear  hM  other  goods  of  his  own  on  the  pre- 

Sises  sufficient  to  satisfy  the  arrears.  TV^oa  v. 
iwon,  1  Maule  &  Selw.  600.  •     J. 


QUSRIBS. 

Conmion  Eato. 

TITLB— oTsasBEna. 

j4»  and  B.  were  joint  owners  of  a  vessel  duly 
Mistered.  B.  went  abroad  for  fear  of  a  cri- 
nmal  prosecution,  and  nnce  omttiag  England 
has  written  ser^ral  letters  to  nis  mother,  tat 
refuses  to  send  home  any  power  of  attorney  or 
authority  whatsoeTer  for  the  sale  of  his  part  of 
.  ^e  Tcssel,  (being  the  only  proper^  he  is  pos- 
sesM  of  in  this  country).  B.*«  wife  and  chil- 
dren have  become  liable  to  the  parish,  and  the 
overseers  threaten  to  detain  the  vessel.  As  it 
is  very  much  doubted  whether  the  overseers 
can  sell  the  vessel,  so  as  to  give  a  good  title  to 
n  purchaser,  their  names  not  appearing  on  tlie 
registry,  would  they  be  justifiea  m  such  deten- 
tion, to  the  detriment  of  A.P  Cannot  A,  com- 
pel them  to  indemnii)r  him,  (which  they  now 
refuse  to  do)  prior  to  his  paying  over  to  them 
B.'t  portion  of  the  profits  or  the  vessel  $  and  if 
such  indemnity  were  not  given,  would  B,  be 
precluded  from  recovering  the  same  from  j4., 
(it  having  been  applied  to  the  maintenance  of 
his  wife  and  children),  if  he  were  ever  to  re- 
turn to  tlus  country,  which  It  is  believed  he 
will  do  }  Any  of  vour  numerous  correspond- 
ents would  particularly  oblige  me,  by  advising 
generally,  what  course  A.  ought  to  pursue. 

AD  TALORBM  aTAMPS. 

A.  •  bidlder,  contracted  with  C.  for  the 
pvrchase  of  a  piece  of  ground,  on  which  he 
intended  to  build  a  dweUing-house.  The  pur- 
chue  money  for  the  ground  to  be  paid  when 
the  Jionse  that  was  to  be  built  could  be  sold. 
The  house  is. bulk,  and. J9.  hi» contnctad  to 


sen  the  same  to  a  purchaser.  C.  eoniealc  to 
join  In  tile  oottfeyaace.  Oms  sodi  conTcy- 
ance  require  two  ad  wihrem  stamps,  bdng  the 
conveyance  of  separate  interests,  the  one  for  tlie 
purchase  money  of  the  ground,  and  the  odier 
the  purchase  money  of  the  conveyance  of  tiie 
house  ?  or  will  only  one  stamp  be  necessary; 
vis.  an  tfc/  vmlarem  stamp  for  the  whole  pir- 
chase  money  ?  If  so,  is  it  necessary  for  B,  to 
join  in  the  conveyance  ?i  J. 

LOD01KO8.— TRBSPam. 

A.  rented  lodgings  of  A  at  so  much  pet 
week.  A.  borrowc^a  a  piano  forte  of  C.  A. 
went  away  and  cheated  his  kndlord,  but  left 
the  piano  with  B.  who  refuses  to  deliver  up  die 
same  to  C,  the  real  owner.  C,  not  befaig  will- 
ing to  conunence  an  action  of  trover,  when  B. 
was  absent  from  his  house,  employed  several 
men,  and  went  with  them  and  took  the  niaiio 
from  i^.'s  house.  If  an  action  is  broughtbf 
B.  for  the  trespass,  what  defence  will  C.  have? 
Cannot  he  justify  his  entry. under  his  title! 
Vide  Titmer  v.  Meymoit,  1  Bing.  168 ;  Rmigg 
V.  TawMon,  2  Smith,  S.    9  Co.  6  G  b. 

J. 


THE  EDITOR'S  LETI^R  BOX. 


Wb  are  glad  to  find  that  our  Series  of  Com- 
mon Law  articles  are  approved.  The  snbject 
of  Contracts  will  be  resumed  at  an  ear^ 
period. 

The  extent  of  the  Parllamentai^  matter  this 
week  has  rendered  it  necessary  to  pos^wna 
several  Communicatiotts,  for  which  we  hope  to 
find  room  in  the  next  number. 

We  beg  to  remind  a  Gorrespondciit,  thst  the 
New  Rules  of  Pleading  were  published  sep- 
arately fhim  the  Common  Imw  Practice,  ao 
that  his  suggestion  in  that  respect  appears  to 
have  been  antidpated.  He  has  not  very  dearly 
stated  his  otiier  recommendations. 

The  Queries  and  Answers  of  S.|  W.  Y.  C.| 
A.  B.|  "Spes.'';  and  W.  S.|  have  been  re- 
ceived. 

In  the  future  Montidy  Supplements  we  sbaU 
publish,  along  with  the  faither  list  of  Per- 
petual Commissioners,  the  names  of  the  gen- 
tlemen who  from  time  to  time  may  be  appointed 
Masters  Extraordinaiy  of  the  Court  or  Gfaan- 
cery.  Tliese,  with  the  other  lists,  will  eom- 
plete  the  professional  information  ooUeoted 
from  the  Qaaette  and  other  authentic  sources. 

We  thank  W.  L.  D.  for  his  communicatiooy 
and  shall  take  an  early  opportunity  of  expodiy 
the  practice  in  question,  to  the  censure  it 
deserves. 

We  regret  that  the  Letter  on  the  Copyh<dds 
BiU  arrived  too  late  for  insertion  this  week. 
It  will  appear  in  our  next  Number. 

The  Letter  on  Fordp  Affidavits  slmll  be 
inserted  as  early  as  possible. 

Ptrpetwal  C9mmkdoners/"0r  taking'  the 
Ackn9wltdfrments  o/Deedi, 
Wallingford,  Berkshire— John  Allnatt  Hedges. 
Wm.  BoweU  aiMB. 
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LAW  OF  ArrORNEYS. 


RULES  OF  COURT. 

It  may  be  useful  to  collect  the  several  Rules 
of  Court,  for  the  regulation  of  attorneys, 
from  the  earliest  to  the  present  time,  in  or^ 
der  to  shew  the  extent  of  the  jurisdiction  (k 
the  Court  over  that  branch  of  the  profes- 
sion, and  the  way  in  which  it  has  been  ex- 
ercised. The  perusal  of  these  regulations 
will  probably  suggest  some  improvements 
which  may  be  beneficially  adopted  in  the 
present  day. 

The  earliest  rule  of  Court  appears  to  have 
been  made  in  H57»  (o5  Henry  6),  relatiog49 
^tjie.  filing  of  warrants  of  attorney. 

In  1510,  (35  Henry  7)>  a  rule  was  made 
restraining  proceedings  by  attorneys  in  the 
name  of  the  officers  of  the  Court. 

In  15()4^,  (6  &  7  Eliz.),  attorneys  were  or- 
dered by  the  (Jourt  of  Common  Pleas,  not  to 
make  any  alteration  or  amendment  in  any  roll 
or  writing  going  out  of  any  public  office.  It 
was  ordered  also,  that  they  should  satisfy  them- 
selves with  the  suits  in  that  Court,  and  not 
bring  suits  in  any  other,  on  pain  of  being  ex- 
pelled and  fined.  And  regulations  were  also 
made  for  the  payment  of  entries  before  the  end 
of  the  succeeaing  term. 

In  1567,  (9  Eliz.),  a  rule  was  also  made  by 
the  Common  Pleas,  to  reform  all  falsities,  con- 
tempts, misprisions,  and  other  enormities  of 
the  officers,  clerks,  attorneys,  and  other  mem* 
hers  of  that  Court. 

In  Michaelmas  Term  1573,  (15  Eliz.),  the 
Court  of  Common  Pleas  ordered,  that  every 
attorney  of  that  Court  should  attend  in  Court 
by  the  second  return  of  every  term,  IVJichael- 
mas  term  excepted,  and  in  that  term  by  the 
third^returu  at  farthest,  on  pain  to  forfeit  to 
the  box  3j?.  4d.  for  every  such  offence,  unless 
he  should  have  reasonable  excuse  well  proved. 
It  was  also  ordered,  that  such  attorneys  as  had 
been  absent  and  not  given  their  due  attend* 
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ance,  or  that  had  not  been  towards  any  cause 
or  matter  for  itto  years,  should  be  put  out  of 
the  roll. 

In  1682,  by  a  rule  in  the  Common  Pleas  of 
Trinity  term,  (24  KHz.)  it  was  ordered,  that  if 
any  attorney  of  that  Court  should  absent  him- 
self  two  terms  together  from  the  Court,  except 
by  reason  of  sickness,  or  other  like  urgent 
cause,  to  be  allowed  of  by  the  Court,  he  should 
be  forejudged  in  Court,  and  no  longer  an  at- 
torney thereof. 

Jn  1615,  (Easter  term,  12  Jac.  1),  the  rule 
of  Michaelmas,  (15  Eliz  )  was  reinforced,  with 
an  extension  of  the  penalty  to  40#.  for  the  first 
offence,  and  for  the  second  to  be  expelled  the 
Court,  unless  a  just  and  reasonable  excuse 
should  b^e  offered  to  the  satisfaction  of  the 
Court. 

In  1617,  (14  Jac.  1),  the  number  of  jrttor- 
neys  of  each  Court  was  ordered  to  be  received, 
and  to  be  drawn  to  a  competent  number  In 
each  Court,  and  the  superfluous  number  re- 
moved ;  wherein  respect  was  to  be  had  that 
the  most  unfit  and  unskilful  persons  should  be 
removed. 

In  1633,  (8  Car.  1),  it  was  ordered  in  the  Com- 
mon Pleas,  that  no  one  should  be  admitted  an 
attorney  unless  he  had  served  siv  years  to  a 
clerk  or  attorney  of  the  Court :  or.  for  his 
.education  and  study  in  the  law,  should  be  ap- 
proved of  by  the  Justices  of  the  Court,  and  ad- 
mitted of  one  of  the  inns  of  Court  or  Chan- 
cery. 

In  1645,  (Hilary  term,  21  Car.  I),  by  a  rule 
of  the  King's  Bench,  attorneys  were  ordered  to 
be  put  off  the  roll  in  case  of  their  not  attend- 
ing in  three  weeks  of  Easter. 

In  1654,  (Michaelmas  term),  the  '*  Upper 
Bench"  ordered,  that  all  officers  and  attorneys 
of  that  Court  should  appear  in  person  upon  or 
before  the  fourteenth  day  of  Michaelmas  term, 
and  upon  or  before  the  seventh  day  of  every 
other  terra,  upon  pain  of  \0s.  for  the  first 
default,  20«.  for  the  second,  and  putting  out  of 
the  roll  upon  the  third  default. 

Is  was  also  required  in  both  Courts,  that  all 
officcri  and  attorneys  should  be  admitted  of 
2  F 
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some  inn  of  Oourt  or  Chancery,  and  be  in 
commons  one  week  In  «r«i)rienD,  mi  Inke 
chambers  there «  or  19  ^me  ih^t  epmU  n^  he 
conveniently  done,  to  take  chambers  or  dwel- 
lings in  some  convenient  places,  and  leave  no- 
tice with  the  butler,  und^r  pain  of  being  put 
out  of  the  roll  of  attorneys. 

And  that,  for  the  future,  common  solicitors 
should  not  be  admitted  to  practise,  valess  ihey 
were  admitted  attorneys  of  either  bench ;  pro- 
vided that  it  extended  not  to  the  managiag  of 
evidence  at  a  trial,  nor  to  private  solicitors  or 
servants  of  coporations,  or  other  persons,  in 
the  causes  of  their  masters. 

And  that  none  should  be  admitted  an  attor- 
ney unless  he  had  practised  five  years  as  a 
common  solicitor  in  that  Court,  or  liad  served 
&ve  years  as  a  clerk  to  some  judge,  seijeant  at 
law,  practising  counsel,  attorney,  clerk  or  offi- 
cer of  one  of  the  Courts  of  Westminster,  un- 
less his  master  died  or  gave  over  his  practice, 
and  should  be  also  upon  examination  round  of 
good  ability  and  honesty  for  such  employment; 
and  that  sufficient  proor,  to  be  put  into  writing, 
should  be  made  ot  such  service  to  the  protho- 
notary  upon  a  desire  of  admittance. 

Another  direction  was,  that  a  Jury  of  able 
and  credible  officers,  clerks  and  attorneys, 
should  once  in  three  years  be  impanncUed  and 
sworn  to  inquire  into  and  reform  abuses.  They 
were  ordered  to  present  to  the  Court,  for 
punishment  or  removal,  all  admitted  attorneys 
or  clerks,  who  were  notoriously  unfit. 

They  were  also  ordered  to  inquire  of  the 
points  usuaUy  inq^uirable  by  writ,  viz.  falsities. 
contempts*  misprisions,  and  offences. 

Of  new  or  exacted  fees,  and  of  those  thfkt 
had  taken  them  under  whatsoever  pretence, 
and  to  prepare  and  present  a  table  of  the  due 
and  just  fees,  that  the  same  might  be  fixed  and 
contmue  in  eveiy  office,  and  likewise  for  the 
Marshalsea. 

And  some  persons  were  enjoined  and  sworn 
to  give  evidence ;  viz.  some  clerks  of  the  Court 
and  some  attorneys  in  ever)*  eounty,  not  ex- 
cluding others. 

It  was  also  provided,  that  the  Court  should 
once  every  year,  in  Michaelmas  term,  nominate 
twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year,  for  the  fol- 
lomng  purposes : 

To  examine  such  persons  as  should  desire  to 
be  admitted  attorneys,  and  appoint  convenient 
times  and  places  for  the  examination. 

The  person  desiring  to  be  admitted^  should 
first  attend  the  prothonotary  with  his  proof  of 
service,  then  repair  to  the  persons  appointed  to 
examine,  and  being  improved,  to  be  presented 
to  the  Court  and  sworn. 

The  jury  were  also  to  give  information  to 
the  Court  of  any  breach  or  orders  or  miscon- 
duct of  officers,  attorneys  and  clerks. 

A  settled  course  of  practice  and  proceedings 
was  to  be  settled,  especially  in  cases  where 
there  had  been  uncertainty,  and  inconveniences 
in  proceedings  regulated. 

It  appears,  that  the  practice  of  appointing 
examiners  in  pursuance  of  these  rules,  was 
long  continued ;    but  owing  to  the  negligent 


manner  in  which  they  w»e  roffered  to  perfbtm 
ike  Dffice,  it  betsime  obMlele«rior  to  the  year 
I7a0#  whe»  (ke  atatiHe  2ii.%c.  23,  was  pas- 
sed,  and  since  that  time  the  Judges  have  not 
appointed  examiners. 

by  this  rule  of  Michaelmas,  1664,  attorneys 
were  prohibited  from  practising  whilst  em- 
ployeo  as  undersheriffis,  or  bailiffs  of  sheriffs  or 
liberties.  The  rule  also  provided,  that  no  per- 
son without  rule  of  Court,  order  of  the  Jwtge, 
or  secondary,  and  notice  to  the  adverse  pairty 
or  his  attorney,  should  change  his  aiiorney  ;  or 
if  done  by  such  order,  such  new  atiamey  was 
to  take  notice  at  his  peril  of  the  rules  in  the 
cause  whereof  the  former  attorney  was  liable 
to  take  notice,  and  should  potf  euckfirei  attor- 
ney,  upon  demand^  all  such  fees  as  the  second- 
aryshould  tax  to  be  due  to  him. 

The  same  rule  (s.  1),  directed,  that  for  the 
prevention  of  maintenance  and  brokage,  no 
attorney  be  lessee  in  an  ejectment,  nor  bail  for 
a  defendant  in  any  action. 

In  1656,  (Easter  term),  attorneys  were  or- 
dered, upon  notice  for  that  purpose,  to  attend 
the  Court  on  motioas,  and  in  case  of  neff^ectto 
pay  lOf. 

In  1663,  (Easter  term,  14  Car.  2),  another 
rule  was  made,  to  the  same  effect  as  the  last. 

In  1664^  (Hilary  term,  15  Car.  2),  anile  was 
made  enforcing  the  attendance  of  attomeya  on 
the  Judges  on  summonses,  and  the  Master  on 
appmntments. 

In  1704,  (Midneknas  term,  3  Anne),  a  nde 
was  again  made  to  enforce  the  admission  of 
attorneys  into  some  of  the  inns  ^  Cenri  ar 
Chancery^  and  to  take  chambeP9  or  lodnngs 
near  the  inns,  except  the  inhabitants  of  liOii- 
tlon,  Westminster,  Sonthwark,  er  the  sulmriM. 
&c.,andtocomeinto  commons,  accordmgto  llie 
custom  and  orders  of  diose  societies,  **  Vo^m 
great  ease  in  transacting  causes  one  wMi  aa* 
other,  and  much  benefit  to  tfieSr  clients.'* 

In  1706  (Midi.  5  Anne)  the  Court  of  King's 
Bench  ordered,  in  pursuance  of  an  act  of  par- 
liament then  lately  made  and  provided,  toemn- 
pel  the  several  attorneys  of  that  court  tofiletkelr 
warrants  of  attorney,  that  the  attorney  for  dw 
defendant,  at  the  time  of  his  appearanee  for 
such  defendant,  should  give  the  plaintitfS  at- 
torney the  warrant  of  attorney  for  such  defen- 
dant i  and  at  the  time  of  the  delivery  of  the 
copy  of  the  declaration,  or  taking  thereof  cmt 
of  the  office  where  it  was  filed,  shoirid  pay^ur- 
pence  for  the  said  warrant  of  attorney,  wh$<4i 
warrant  the  said  plaintiff 's  attorney  sMQid  file 
with  the  officer  appointed  for  filhig  thereof,  at 
the  same  time  when  he  filed  or  on^t  to  file  the 
warrant  of  attorney  for  the  plaintitf;  and  if 
such  attorney  for  the  defendant  should  refuse 
to  pay  the  plainti^s  attorney  for  Uie  said  war- 
rant of  attorney  in  manner  and  form  aforessdd, 
then  such  attorney  for  the  pluntiff  might  sign 
judgment  against  the  defendant  in  such  actiOB, 
by  default. 

The  next  rule  was  in  1726  (Mich.  11  Oeo.  I) 
by  which  no  attorney  or  other  person  coidd  be 
summoned  to  attend  any  justice  of  the  conn, 
nor  could  any  matters  be  transacted  before 
such  justice  at  his  chambers,  or  elsewhere  out 


turn  of  jtU^nuifg. 
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nifliater;  ana  itwas  oraered,  that  M  orders 
•nd  odier  iraoMctioiM  to4o  be  niade  by  such 
justices  should  be  vacated.  [Rescinded,  1821.] 
In  1740  (Mich.  14  Geo.  2)  a  rule  was  made 
nepealSng  the  pEobihitioD  jigainit^^riiBys  be- 

in  J>68  (Hilary,  <9  Geo.  3;  U  w^  order- 
ed, Hmt  the  Master  shall  fortliwith  cause  to 
be  prepai^ed  a  proper  alpl^betical  book  for 
^  purposes  after  mentioned,  and  that  the 
same  «hall  be  puUicly  kept  at  the  Master's  Of- 
fice in  the  King's  Bepdi' Walk,  4o  be  there  in- 
apected  by  4ny  altornfi]r>or  ;hi8  jdetk,  without 
lie  orxesvard;  i^d  thfit  er^iy  attorney  pi^ac- 
tinmr  ^  this  court  and jre^iciii)^  in  Lonflon  and 
WeatDinster,  or  within  ten.mjles  qf  tl^e.same^ 
yh^U  before  the  first  dav  of  the  next  term  enter 
in  aueh  book  (in  aiphfroetical  order),  his  name 
and  place  of  abode,  or  some  other  proper  place 
inthm  the  4ntie8  o€  London  and  Weitminster, 
wliarehe  may  bcserved  Kith  siieh.noticaB,  M^n- 
«0naea»  osdera  ap(lrfAeSj,.aa4  /sv^  jattorpc^  af- 
l^iTTHKlaU)  be  adroitt^,  §}itl,praQ^i^y^nd,?e. 
«4u>£#9f»Qre8aid.9haU  upo  admissionmake 
UlA.10^e  entry^^d.as  often  as  any  such  attorney 
S^Jl  changje  his  place  pf  abode,  or  the  place 
where* he  may  b^  so  served  with  notices,  sum-' 
mon8es,.o«ior0  and  •rules,  -Jie , shall  msd&e  the 
Ikeetttry/thewof  in  .the  said  t^ook ;  jind.that 
alljDO(ice8,:iiMQii»Aos^,  «((l9C8,§pd  r^l^s.w^^i^h 
do  not  reouice  ^  pi^rsonal  ,f  (^ice,  ^s^j^  ^e 
dc;c9i«li.smcie|ptiy  seryed  gp  suph  .attor;)^  if 
a  cqpy  thereof  sJiaR.  be  left  at  tl^e^place  lastly 
entered  in  such  book  with  any  person  resident 
at  or  beloni^injr  to  such  place,  and  if  .any  sueh 
attemey  shall  neglect  to  make  such  entiy,.that 
then  fhf  faing  up.  of  any  notice,  or  the  copy  i»f 
«py.Mmooq9>  order  .or  jule  )for  juch  attsiifpey 
Vi^|)ie;^aidA^«it^' Office,  shall  be  de^ed  ,^ 
fitS^i^nt.^ervice,  unless  the  matter  be  eiich  as 
BQall  reqi)ire.a  jiersonal  service.  jVnd  it  is  fur- 
ther ordered,  t^at  a  copy  of  this  rule  (hall  be 
pnplicly  fixed  up  in  the  Master's  Office,  and 
that  another  co^'thereof  ahall  be  also  -fixed 
vp  in  t^chambeis«CeadLof  tlie  Judgea  of  this 
(kwrt. 

nfo  17^1,  (Trinity,  tenn, -31  0-  3),  it^waa  or- 
dered by  the  Court  of  Kui^^'s  fiencb,  that  qyery^ 
person  who  shall  intend  io  apply  for  admission 
as  t^  attorney  In  this  Godrt,  and  who  shall* 
Bot'haye  been  admitted  an  attorney  or  solid-; 
tor  of  aav  other- Court,  ihall  for  the  space 
otoaefidl  term  previoua  to  the  tenn.in  WAich 
wch  pevon  shall  apply  to  be  admitted,  clause 
lys  qa»e  «aod  places  of  abode,  and  also  the 
B^m^  or  fUMpea  and  place  or  places  of  abode  of 
tj]ie  attori^ey  or  attorneys  to  whom  he  shall 
l^ve  been  articled,  written  in  legible  charac- 
ters, to  be.  affixed  on  the  outside  of  the  Court 
oflBiig's^nch,  in  lueh  nlaee  as  public  notices 
we  uaallyjiffixed^jifirf  attaJitigme  eonqfieuotif 

tif%  Canri,  rjhis  part  of  the-ruleis,  altered  by 
tbc(  jrnle  of  .Tnnity  term,  33  G.  3,1  and  in  the 
King^s  Bench  Office ;  and  that  no  {person  who 
uyaQ  not  have  regularly  complied  with  this  or-  , 
der,  shall  in  future  b^  admitted  an  attorney  of 
thb  Court. 


In  I7M,  (XHaity  teem,  36  O.  3),  it  m»i't^ 
rected,.that  every  peraon  who  intends  to  epply 
for  admission,  shall  for  the  ^pace  pf  one  iuH 
term  in  which  auch  person  shidl  apply  .to  be 
admitted,  ei^ter  or  Cause  .to  be  entered  in  a 
book  to  he  kept  for.that  purpose  at  each  of  (he 
JudgCft'  chambers  oi  this  Court,  his  name  and 
place  of  abode,  and  also  the  na^ne  and  place  of 
abode  of  .the  attorney  or  attorneys  to  whom  he 
shall  have  been  acticled ;  and  that  no  person 
who  shall  not  have  comnlied  with  Ui^  rule 
shall  in  future  he  admitted  an  [ittomey. 

In  1797,  the  Court  of  Common  Pleas  by  ft 
n4e  of  Trinity  term,  37  O.  3,  ordered,  that 
every  person  who  shojdd  >fae  admitted  an  at- 
torney of  that  Court,  not  being  already  an 
attorney  of  the  King's  Bench  or  a  solicitor 
in  Chancery,  or  in  the  X^ourt  of  Exchequer, 
should,  before  he  was  .swocn,  .He  with  .the  sc- 
condarvhis  articles  pf  xleik^hip,  together  with 
an  affiaayit  of  .the  due  .execution  thereof,  and 
also  the  affidavit  of  ^the.due  service  under  auoh 
articles,  and  of  the  Jiotice  having  .been  |$Lveu 
pursuant  to  tne  rule  of  Trinity. term,  31  G.  ^.. 

In  1801-2  (Michaelmas. teem,  42  0.  d,  ahd 
Michaelmas,  .43X}.  3),  rules  were  .made  relate 
ing.  to  warrants  of  attorney,  and  the  entry  of 
defeazances  thexeon. 

In  1321,  (Mioha^Bs.term,  2.G.  4)»  a  rule 
of  .'the  X)ourt  of  iKing's  I^eneh  discharged  the 
old  ruleofl?i25,(  by  which  attorneys  could  not 
be  compelled  to;attend.a  4udge  yt  chambers 
during!tbe  sitting  of . the  Court. 

In  1B23  (Hil.  >3  &  .4  G.  .4.),  .the  <]ou|:t  o£ 
Kill's  Bench  ordered  that  np,  commission  ior 
iakmg  affidavits  in  Ihat  Cou^  .should  be  issued 
to  ai|y  person  .praotising  .as  a  .Cajwepancer^ 
unless  such  pecson  shoilUi  be  also  an  attorney 
or  solicitor  <rf  one  of  .the.  Courts  at  Westmin- 
ster; and  tliat  no  commission  should  .issue 
without  an  affidavit  made  .»by  the  person  In. 
tended  to  be  named  therein,. that  he  is  jiot.aiMi  . 
doth  not  intend,  to  become  a  practising  con-, 
veyancer,  or  that,  he  is  an  attorney  or  solkitor. 

a  enrolled  in  one  of.  the  said.  Courts,  and, 
takep  out  his  certificate  for  the  current 
year. 

•In  tl^e  same  year,  by  a  rule  in  .£aster  tenn,. 
4  G.4.  the  last! rule  was  extended  to  attor- 
neys and  solicitors  .duty  enrolled  luid  pmc« 
tising  in  any  of  the  Courts  in  Great '.Sessions 
in  Wales,  or  in  either  of  the  counties,  palatine 
of  Chester,  Lancaster,  or  Durham. 

In  1831,  by  2  Reg.  Gen.  M.  T.  1 SV.  4.  s.dS, 
it  was  ordered,  that  the  clerk  of  the  pleas  (in. 
the  Exchequer)  or  his  deputy  shall  forthwith 
cause  to  be  prepared  a  proper  alphf  betibal 
book  for  th^  purposes  after-o^^ntipn^d ;.  ^nd 
that  .the  same  shall  be  publicly  kept  .at  t^e 


practise 

his  clerk,  without  fet 

ward;  and  that  every  attorney  admitted  in 
this  Court,  and  residing  in  London,  or  within 
ten  miles  of  the  same,  shall  forthwith  enter 
into  such  book,  in  alphabetical  order,  his 
name  and  place  of  abooe.  or  some  other  pro- 
per  place  in  London,  Westminster,  or  the 
thorough  of  South wark,  or  within  one  mile  of 
2F2 
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tfie  Mod  office,  where  he  may  be  served  with 
notices,  suinmonaes,  orders,  and  mles,  in 
causes  depending  in  this  Court;  and  every 
attorney  hereafter  to  be  admitted,  and  prac^ 
tising  and  residing  as  aforesaid,  shall  upon 
his  admission  make  the  like  entry;  and  as 
often  as  any  such  attorney  shall  change  his 
place  of  abode,  or  the  place  where  he  may  be 
served  with  notices,  summonses,  orders,  and 
rules,  he  shall  make  the  like  entry  thereof  in 
the  said  book:  And  that  all  notices,  sum* 
mouses,  orders,  and  rules,  which  do  not  re- 
quire personal  service,  shall  be  deenned  suffi- 
ciently served  on  such  attornev,  \i  a  copy 
thereof  be  left  at  the  place  lastly  entered  m 
such  book,  with  any  person  resident  at  or 
belonging  to  such  place.  And  if  any  such 
attorney  shall  neglect  to  make  such  entry, 
then  the  fixing  up  of  any  notice,  or  the  copv 
of  any  summons,  order,  or  rule,  for  such 
attornev,  in  the  said  Office  of  Pleas,  shall  be 
deemea  as  effectual  and  sufficient  as  if  the 
same  had  been  served  at  such  place  of  resi- 
dence as  aforesud. 

By  8. 9  of  the  same  rule,  it  is  ordered,  that  in 
all  cases  where  the  defendant  shall  have  ap- 
peared in  any  action  in  the  Office  of  Pleas,  and 
in  cases  where  the  plaintiff  has  entered  ap- 
pearance therein  according  to  the  statute,  and 
the  defendant  shall,  by  an  attorney  of  that 
Court,  have  given  notice  in  writing  to  the  attor- 
ney for  the  pluntiff,  or  his  agent,  of  his  being 
authorized  to  act  as  attorney  for  such  defen- 
dant, all  proceedings,  notices,  and  summonses, 
rules  and  orders,  which  accordtng  to4fc«  prac- 
tice of  that  Court,  were  theretofore  delivered 
bv  the  sworn  or  side  clerks  of  the  other  party, 
plaintiff  or  defendant,  be  delivered  to,  or  served 
upon  the  attorney  or  attorneys  of  the  other 
party,  plaintiff  or  defendant. 

In  1832,  by  1  Reg.  Gen.  H.  T.  2  Wil.  4.  s. 
91 ,  it  is  ordered,  that  an  order  to  deliver  or  tax 
an  attorney's  bill,  may  be  made  at  the  return 
of  one  summons,  the  same  having  been  served 
two  days  before  it  is  returnable. 

By  s.  92  of  the  same  rule,  one  appointment 
only  shall  be  deemed  necessary  for  proceeding 
in  the  taxation  of  costs  or  of  an  attorney's  bill. 

And  by  s.  93,  no  set-off  of  damages  or  costs 
between  parties  shall  be  allowed  to  the  preju- 
dice of  the  attorney's  lien  for  costs  in  the  par- 
ticular suit  in  which  the  set-off  is  sought;  pro- 
vided nevertheless,  that  interlocutory  costs  in 
the  same  suit  awarded  to  the  adverse  party, 
may  be  deducted. 

The  preceding,  we  believe,  are  all  the  rules 
of  the  Common  Law  Courts  relating  to  at- 
torneys ;  but  as  a  complete  collection  will  be 
important,  if  there  are  any  others,  we  shall 
be  obliged  by  having  them  pointed  out. 


SUMMARY    OF    THE    NEW   IMPM- 
SONMENT  FOR  DEBT  BILL. 


Having  given  a  full  analysis  of  the  Bill  of 
the  last  Session,  vol.  8.  p.  162,  we  now 
merely  state  a  very  short  outline  of  the 
present  measure.  Its  objects  and  provisions 
are  the  same  as  the  last,  but  the  clauses  are 
somewhat  differently  arranged.  The  Bill 
is  divided  into  several  parts,  each  of  which 
is  preceded  by  a  preamble  or  recital. 

The  1  St  division  comprises  sections  1  and 
2,  and  relates  to  actions  on  bonds  and  biUa, 
and  states  that  "  the  existing  law  is  defec- 
tive in  not  providing  a  more  summary  and 
less  expensive  mode  of  recovering  debts 
secured  by  bonds,  bills,  and  notes."  As 
regards  the  acceptors  of  bills  and  drawers 
of  notes,  it  is  urged  that  they  should  be 
provided  with  funds  in  due  time ;  but  this 
speedy  judgment  and  execution  against  the 
other  parties  will  frequently  be  productive 
of  great  hardship.  The  effect  will  probably 
be  to  deter  persons  from  putting  their 
names  to  bills ;  and  the  ultimate  and  natural 
consequence  must  be  the  restriction  of  cre- 
dit and  the  diminution  of  trade. 

The  2d  branch  of  the  Bill  includes  sec- 
tions 3  to  13,  and  provides  for  the  satis&c- 
tion  of  judgment  debts,  by  authorizing  a 
Commissioner  to  assign  sufficient  property 
of  the  debtor  to  satisfy  the  creditor.  It 
commences  with  reciting  "  that  the  law  is 
defective  in  not  providmg  adequate  means 
for  enabling  judgment  creditors  to  obtain 
satisfaction  from  the  property  of  their  cre- 
ditors.*' The  objection  to  this  part  of  the 
Bill  is,  that  on  the  one  hand  it  will  enable 
the  fraudulent  more  readily  to  carry  their 
object  into  effect  by  collusive  judgments, 
and  on  the  other,  give  an  undue  advantage 
to  the  sharp-sighted  creditor  over  others 
equally  entided  to  be  paid,  and  this  at  the 
cost  of  ruining  the  debtor  without  affording 
him  an  opportunity  to  retrieve  his  affairs. 

The  3d  department  of  the  Bill,  from  sec- 
tion 14  to  85,  is  intended  for  the  relief  of 
"  Petitioning  Debtors  "  who  surrender  their 
property  before  a  new  Court  to  be  esta- 
blished, called  the  Commissioners'  Court,  in 
which  official  assignees  are  to  be  appointed. 
The  preamble  to  this  part  of  the  Bill  recites 
"  that  it  is  expedient  to  enable  debtors  to 
make  equal  distribution  of  their  property 
amongst  their  creditors."  The  act  em- 
powers search  warrants,  and  the  breaking 
open  of  houses  where  the  property  of  the 
debtor  may  be  reputed  to  be  concealed. 
The  Bankrupt  and  Insolvent  Law^  and  in- 
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deed  the  whole  Law  of  Debtor  and  Creditor, 
will  be  changed  by  these  provisions,  and 
the  interference  of  official  assignees  ex- 
tended to  the  smallest  case  of  insolvency. 

4thly.  The  Bill  recites  "  that  it  is  ex- 
pedient to  protect  creditors  more  effectually 
against  frauds  committed  by  debtors,"  and 
punishments  are  therefore  inflicted  for  ob- 
taining goods  under  false  pretences,  for 
fraudulent  grants  and  removal  of  property, 
for  peijury,  for  false  accounts,  for  abscond- 
ing, &c.  This  part  of  the  Bill  does  not  ap- 
pear, however,  to  afford  any  further  protec- 
tion than  already  exists  against  fraud  and 
perjury. 

The  5th  part  of  the  Bill,  which  is  intend- 
ed to  abolish  arrest,  comprises  sections  86 
to  97.  The  recital  states,  that  the  "  present 
power  of  arrest  is  unnecessarily  extensive 
and  severe,  and,  provision  being  made  to 
feunlitate  the  remedy  of  creditors  against  the 
property  of  debtors,  ought  to  be  abolished." 
Arrest  is  therefore  to  be  done  away  with, 
except  where  the  debtor  is  about  to  ab- 
scond. 

'i'.lie  Bill  then  recites,  that  "debtors 
fraudulently  intending  to  abscond,  to  evade 
legal  demands  by  creditors,  are  frequently 
enabled  to  execute  their  purpose  from  the 
delay  with  which  the  suing  out  a  bailable 
writ  is  attended ;"  and  to  remedy  this,  a 
Justice  of  the  Peace  may  issue  a  warrant 
for  the  immediate  apprehension  of  the  deb- 
tor ;  this  is  to  be  granted  on  an  affidavit  of 
the  plaintiff  swearing  to  the  debt,  and  that 
an  action  will  be  brought  in  four  days,  and 
stating  his  belief  that  the  debtor  is  about  to 
abscond.  But  it  is  rendered  incumbent  on 
the  party  arresting  to  prove,  if  an  action  be 
brought,  that  he  had  probable  cause  for  be- 
heving  in  the  intention  to  abscond. 

6thly.  The  Bill  then  provides  for  the  ap- 
pointment of  Local  Conmiissioners,  Regis- 
trars, Ushers  and  Messengers,  the  machin- 
ery of  which  is  comprised  in  sections  98,  to 
117. 

It  is  thus  manifest,  that  although  the  most 
prominent  object  of  the  Bill  is  the  abolition 
of  arrest,  it  comprehends  in  the  several  par- 
ticulars above-mentioned,  other  extensive  al- 
terations in  the  law  and  its  practical  admin- 
istration, the  effect  of  which  should  be  duly 
considered  with  regard  both  to  creditors  and 
debtors. 

On  the  important  subject  of  abohshing 
arrest,  we  refer  to  the  following  articles. 


REASONS  AGAINST  ABOLISHING 
ARREST  IN  EXECUTION. 


Referring  to  our  former  article,  p.  388, 
for  the  objections  to  abolishing  Imprison- 
ment for  Debt  on  Mesne  Process,  we  now 
proceed  to  state  the  reasons  given  by  Mr. 
Seijeant  Stephen,  in  his  supplementary 
paper  to  the  Fourth  Common  Law  Report. 

1 .  1/  (he  power  of  arrest  in  ejeecution  be 
taken  awap,  the  creditor  will  he  much  morefre-' 
guently  defeated  by  the  concealment  of  the 
debtor's  properly. 

As  the  law  now  stands,  the  inducement  to 
commit  this  fraud  is  much  counteracted  by  the 
consideration  that  it  can  only  be  done  at  the 
expence  of  liberty;  for  the  debtor  knows, 
that  though  he  should  conceal  his  property, 
his  body  will  remain  liable,  and  that  it  wul 
even  be  brought  into  greater  peril  by  that  con- 
cealment, because  the  creditor,  finding  no 
goods,  is  more  likely  to  resort  to  the  alternn- 
ve  of  arrest ;  but  supposing  no  execution  lo 
be  allowed,  except  against  the  property,  its 
effectual  concealment  would  be  absolutely  im- 
munity to  the  debtor,  and  he  would  therefore 
lie  under  a  strong  and  constant  temptation  to 
adopt  that  expedient. 

If  a  motive  can  be  thus  supplied,  there  can 
be  no  doubt  of  his  frequently  possessing  the 
power.  Even  without  supposmg  any  elaborate 
contrivance  for  the  purpose,  he  might  often 
effect  his  object  by  simply  refusing  to  point  out 
his  effects;  for  without  his  ud  it  would,  in 
many  cases,  be  difficult  to  discover  in  what 
mamer  they  are  invested,  and  where  they  are 
to  be  found.  Constant  experience  proves  this 
to  be  the  case,  even  with  respect  to  j^oods ; 
but  the  difficulty  would  arise,  in  a  still  more 
formidable  shape,  with  respect  to  cash,  notes, 
or  other  securities  for  money. 

Secret  trusts  and  colourable  nssif  nments  are 
but  a  few  among  the  many  methods  by  which 
the  debtor  may  effectually  baffle  a  plaintiff  to 
whom  the  law  denies  the  ultima  ratto  of  arrest, 
and  leaves  no  remedy  but  the  seizure  of  pro- 
perty. 

2.  If  the  power  of  arrest  in  esecution  be  taken 
away,  the  debtor  without  property  will  have  no 
inducement  to  make  those  efforts  by  which  he 
now  often  succeeds  in  obtaining  the  means  of 
payment. 

As  a  debtor  without  property,  and  not  liable 
to  imprisonment,  would  have  nothing  to  fear, 
he  could  have  no  motive  but  a  conscientious 
one,  to  make  any  effort  for  payment  of  his 
debts ;  and  there  is  reason  to  sunpose  that  the 
effort  would  rarely  be  made.  But  there  can 
be  no  doubt  that  under  the  existing  law,  the 
liability  to  arrest  often  acts,  even  upon  the 
debtor  without  property,  as  a  powerful  stimu- 
lus, urging  him  to  exertions  by  which  payment 
is  ultimately  produced.  His  activity  is  some- 
times awakened  by  the  actual  pressure  of  im- 
prisonment, but  more  frequently  and  more 
usefully  by  the  apprehension  of  that  event. 
The  resources  which  he  explores,  it  b  in  the 
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natarc  of  (UAgi  impoMlbld  fulW  to  specify, 
la  some  cases  ihey  appeal  to  die  reelini^  of  re- 
latives ;  and  when  persons  so  connected  with 
bim  are  led,  by  motives  of  Affection,  and  not 
by  selfish  coDsiderations  oi  family  pride,  to 
yield  their  assistance,  th^y  iitfve  certainly  inyitli 
reason  to  complain  of  bein?  exposed  to  this 
species  of  moral  duress.  But  though  Cher^ 
iiiay  be  many  cases,  in  which  the  debtor  obiains 
relief  by  objectionable  ntieans^.it  is  apprehend- 
ed that,  in  a  still  greater  number  of  mstances, 
his  diligence  Si  directed  hitd  proper  channels. 
Friends  will  frequently  have  sufficient  confi- 
dence to  make  th^  required  advance  without 
reluctance,  and  the  confidence  will  often  be 
4vell  placed.  Even  strangers  will  occasionally 
advttnce  money  tfpon  the  security  of  a  bond 
Wiih  responftime  Sureties;  and  thb  th^  debtot 
rtiay  be  aole  to  ^ve  wlthotit  possessing  pro- 
perty. Besides  theS^  particular  resources,  it 
tnay  be  material  td  alKide  to  a  whole  class  de- 
rived from  tbe  skill  or  labour  bf  the  debtor,  a» 
fippli^d  to  the  art,  prof^ssioA,  ot  ollliiig  which 
he  exercises,  dnd  which  he  bhcn  knows  how 
io  make  available  for  the  Siipply  bf  a  present 
Exigency,  though  otherwise  destitute  ot  fitnds 

.  3.  ffthemicer  of  arrest  tn  execittion  he  ta- 
^en  away,  the  burthen  and  rtsk  h/realUing  the 
properlff  of  the  debtor  wilt  be  coMtmUly  thrown 
^pon  the  creditor^  instead  of  beiiig  incumbent, 
at  they  ought  td  be,  upon  the  debtor  himself 

A  creditor  who  has  obtained  jud^ent  for 
motley  due,  odgfat  in  justice  to  receive  imme* 
diate  payment.  In  the  present  state  of  the 
law  siich  payihent  iS  often  made ;  for  either 
the  fear,  or  the  actual  pressure  of  arrest^  in- 
duces the  debtor  in  many  cases,  tb  protid& 
himself  with  money  by  a  sale  of  his  property, 
or  by  other  means,  and  to  tender  it,  without 
delay,  in  satisfaction  of  the  judgment ;  but  if 
arrest  be  abolished,  this  will  rardy  happen,  tA 
the  chief  motive  for  such  activity  wiU  have 
reased  to  operatic.  The  plaintiff  will  almost 
invanably  be  driven  to  issue  an  execution,  un- 
der which  he  will  hsvie  to  fiiid  out  the  defend- 
ant's property,  to  fteize  and  bring  it  to  sale ; 
and  this  implies  the  employment  of  agents,  the 
outlay  of  money,  and  a  considerable  protrac- 
tion of  the  time  of  payment.  In  aU  such 
cases  too  he  incurs  material  risk  of  coming 
into  contact  with  property  claimed  by  some 
third  person,  and  ot  becoming  involved  by  the 
circumstance  in  litigation,  and  exposed  to  ul- 
timate loss. 

4.  The  abolition  «/*  arrest  in  execution  will 
encourage  the  practice  of  contracting  debts  im- 
providently,  or  with  the  direct  purpose  of  de- 
frauding the  creditor,  and  will  also  encourage 
the  debtor  to  dissipate  property  which  ought  to 
be  applied  $o  payment  ifhxs  debts. 

The  practices  just  Mentioned  all  notoriously 
txist  under  the  preseht  system ;  and  there  is 
I^Asoti  to  suppose,  thatsinbe  the  establishment 
of  the  Insolvent  Court  they  have  been  much  oa 
the  increase ;  but  tliey  have  hitherto  been  not 
Hvithout  check,  llie  debtor  is  in  some  mea- 
surts  restrained  by  the  liabDiUr  tb  arrest,  which 
1nV(^vrt  the  imprisDhi^'ent  of  his  pertfen  for  a 


certdn  (^fied  of  thtfe^  the  ntc^rily  of  I 

denng  his  estate  upon  oath,  as  the  on^  oovfi- 
tion  upon  which  his  treedom  can  even  then  be 
obtuned  :  and  the  danger  of  being  ultimaielT 
remanriea  by  the  f  hsoWent  Court,  if  convicted 
of  fraudulent  conduct.  No  paft  of  this  re- 
straint tsA  be  withdrawn  wKhcuf  daager.  If 
insolvency  should  cease  to  draw  after  it  Uie  im- 
prisonment of  the  person,  there  wouM  be  no- 
thing but  a  regard  for  character,  or  a  sease 
of  dutjr,  to  deter  men  from  fraud  o^  improvi- 
dence in  contracting  debt,  nor  any  motives  bat 
these  fo  inauce  them  to  apply  money  fo  ^e 
payment  of  debt,  instead  of  devolbig  it  to  setf 
gratification.  Bill  it  is  not  upon  saeh  molif«s 
that  lawgivers  can  impMdtly  rely  for  tlie  en- 
forcement of  legal  rights;  and  there  la  evvn 
reason  to  think  that  their  influence  <SQch  as  It 
is)  would  be. weakened  by  the  ver^  chauj^e  of 
law  contemplated.  For  the  abolition  of  im- 
prison Chent  for  debt  would  seem  to  derogate  in 
some  degree  froin  the  sacfedness  of  the  debt- 
or's obligation,  ahd  give  coantenanee  to  db(d 
opinion*  that  insoivmey  otig ht  to  be  eoouder- 
ed  as  "  a  tnisfortuad  asd  not  aa  a  ciime.'* 


Alinougli  the  learhecl  seijeant  has  nearly 
exhausted  the  subject  in  the  precedyng  sum- 
mary of  objections,  anct  those  stated  p.  ^88, 
we  preseht  our  readers  i^th  the  foHowin^ 
observations  from  a  Correspondent,  who  has 
maturely  considered  £be  several  details  ot 
Qie  subject,  and  whose  practical  knowledge, 
as  we  hd^e  reason  to  beIieTe,<«ntitles  ium 
to  attention. 

Iff  considering  the  best  Ihodefbraiheiidihg  H 
settled  Law  affecting  the  interests  of  tlie  couk 
try,  and  in  making  a  material  alteraftiott  in  tft 
existing  practice,'  the  nrevalenbe  of  loB|f  es- 
tablished custom  should  be  borne  in  mind,  and 
the  general  character  of  the  community  well  con- 
sidered, in  order  thai  any  chaise  that  may  be 
contemplated  should  be  effected  in  such  a  man- 
ner as  not,  too  pt-ectpitately,  to  shake  the  ^x^^ 
sent  hi^bitsand  idstttutions  of  tae  cdunliy^  Imd 
more  especially  In  any  such  change,  should  tlie  ^ 
interests  of  tht  commerciid  classes  be  strietfy 
attended  to,  by  whpse  prosperity  the  ftdth  of 
the  country  is  chiefly  to  he  maintidned. 

There  is  nothing  in  the  Law  of  Debtor  and 
Creditor,  of  so  much  importance  to  the  latter 
as  the  Ww  of  arrest,  and  the  power  to  detain  a 
def&dlt%f-  and  make  Mm,  by  good  bA9^,  give  tm- 
earity  fbr  the  amoudt  of  his  debt;  and  it  n  with 
the  ihteation  of  upholding  the  fight  of  a  eie> 
dit^r  to  do  soi  that  these  remarks  are  ofiered. 

As  we  continue  to  become  enlightened,  so 
the  wisdom  of  our  ancestors  b  loipeached; 
though  if  their  measures  and  those  of  the  pre- 
sent day  weit  placed  hi  the  scale  of  sound 
sense,  tne  balance  would  often  prependeralls  iA 
favour  of  the  former:  and  numerous  as  the  al- 
terations in  the  Common  Law  have  been  witiiin 
the  last  four  vears,4t  still  i^pears  that  we  must 
be  perplexea  with  others,  the  effect  of  which 
will  almost  entirely  annul  all  former  enact- 
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neatoy  asd  render  the  law  more  eoroplicated 
than  ever. 

The  Law  of  Arrest  is  in  effect  simply  this; 
that  when  one  person  owes  a  jnst  debt  to 
SBOlher,  the  creditor  has  the  option  of  saiiig 
hia  debtor  either  by  serviceable  or  bailable  pro- 
cess ;  and  the  latter  is  more  fre(iueutly  resorted 
to  when  the  debtor's  disposition  appears  to  be 
fraudulent,  or  when  the  creditor  will  by  personal 
'  confinement  of  the  debtor,  have  a  prospect  of 
receivin^r  some  secnrity  for  his  debt,  which 
woaid  in  all  probability  be  granted^  in  order  to 
regain  his  liberty,  when  the  mere  circumstance 
of  a  serviceable  writ  would  be  treated  with  in- 
difference: and  were  it  not  for  this  protection, 
.  one-third  part,  at  least,  of  the  present  trade  pf 
the  country,  would  be  diminished }  for  it  is  well 
kaowB,  that  in  this  as  well  as  other  great  com- 
•  mercial  kingdoms,  the  capital  is  for  the  most 
part  artifici^,  and  any  measore  that  would  have 
a  tendency  to  destroy  that  capital,  must  be  al« 
.  tended  in  theoutsetwith innumerable  difficulties. 
Those  difficulties  will  be  inevitably  increased 
from  the  first  and  second  clauses  of  the  pro- 
posed measure,  in  which  holders  of  bonds,  bills 
of  exchange,  and  promissory  notes,  in  the  event 
.  of  default,  will  not  be  held  in  fear  of  a  bailable 
writ,  but  simply  a  ten  day  rule  for  judgn^nt, 
and  which  judgment,  when  obtained,  is  to  have 
the  effect  of  an  assignment  of  sufficient  pro* 
pertv  to  pay  the  claim  :  thus  will  the  drawer  of 
m  bill  be  compelled  to  ascertain  carefully,  in  the 
first  instance,  the  probable  value  of  the  accept 
tor's  effects  at  two,  three,  or  four  months  hence, 
.knowing  thai  by  any  unforeseen  change  in  his 
circumstances  at  that  period,  he  will  be  unable 
to  obtiun  the  amount.  « 

Again,  as  re^rds  a  Bond,  the  words  pro« 
poaed  are  imperative,  that  after  a  ten  days'  no- 
tice of  arule,  the  defendant  shnli  find  security,  to 
be  approved  by  an  officer  of  the  Court,  to  pre- 
vent iinal  judgment  \mng  signed^  How  often 
does  it  happen  that  a  bond,  bill,  or  note  have 
been  fraudulently  obtained,  and  on  going  to 
trials  such*  facts  are  disclosed  as  cause  a  jury  to 
find  for  the  defendant  ? 

The  prtssent  measure  also  seems  unjust  to< 
wards  a  defendant  who  may  have  a  good  defence 
and  be  enabled  to  defeat  a  plaintiff's  claim. 
True,  it  may  be  argued,  that  before  this  rule 
can  be  obtamed  a  positive  affidavit  must  be 
made  of  the  defendant  having  drawn  a  bill,  or 
wade  a  note,  so  as  to  antliorise  such  a  rule 
being  drawn  up ;  but  even  if  that  be  so,  it  is  the 
undoubted  rigbt  of  any  person,  according  to 
the  constitution  of  the  country,  to  be  allowed  a 
time  to  defend  any  unjust  claim  that  may  be 
made  upon  him* 

Thin  observation  is  made  in  anticipation  of 
.ihe  exiensive  abase  likely  to  result  from  so 
apeedy  a  way  of  obtaining  possession  of  a  per- 
.aon's  goods.  Taking  into  consideration  the  im- 
mense business  traasacted  tikrough  the  medium 
of  bills,  the  proposed  measure  will  tend  to 
check  their  circulation,  and  by  that  means  con- 
aiderably  diminish  the  present  extent  of  trade ; 
and  certainly  it  appears  to  me  that  the  present 
law,  as  it  stands  modified,  is  bat  a  proper  pro- 
tection for  the  conuoercial  interestSi  and  that 


such  provisions  as  are  contained  in  the  proposed 
bill  are  uncalled  for  and  decidedly  impolitic. 

The  other  clauses  of  the  bill  merely  appear 
to  relate  to  Bankruptcy,  (namely,  those  m>m 
15  to  83  inclusive,)  comprising  assignments  for 
the  benefit  of  creditors,  powers  to  create  com- 
missioners, official  assignees,  ushers,  registrars, 
cum  muftis  nlils,  in  fact,  an  echo  of  the  present 
bankrupt  law.  There  is  likewise  too  much 
power  proposed  to  be  given  by  tlie  bill  to  the 
magistrates,  a  class  of  gentlemen  very  much  re- 
spected, but  generally  speaking,  not  possessing 
sufficient  sound  legal  knowledge  to  discrimi- 
nate on  such  matters  as  thin  bill  would  em- 
power them  to  do. 

With  regard  to  the  reasons  that,  it  is  assumed, 
render  this  measure  necessary,  a  few  words  may 
now  be  said.  The  Law  of  Arrest  appears  to  be 
considered  in  the  hacknied  plirase,  "  a  disgrace 
to  the  Statute  Book,"  which  allegation  has  been 
made,  not  by  any  lar^e  majority  of  men  of  ex- 
perience, but  principallv  upon  the  exparte 
statements  of  discontented  debtors,  who,  having 
been  consigned  to  "  durance  vile*'  for  £rattd8 
upon  their  creditors,  conceive  themselves 
harshly  treated  in  being  deprived  of  their  per- 
sonal liberty ;  and  though  perhaps  from  exag- 
gerated remarks  in  the  public  press  a  few 
X"  hundred?")  letters  had  reached  the  honour- 
able framer  of  the  bill,  it  is  nevertheless  mani- 
fest that  the  great  body  of  commercial  men 
are  in  favour  of  the  present  law;  and  this  opin- 
ion appears  unquestionable,  frona  the  many 
thousands  of  b^ulable  writs  that  are  issued  in  the 
course  of  every  year. 

Even  when  the  discretionary  power  of  arrest 
ia jnade  use  of  hj  a  creditor,  and  the  debtor  h 
unable  to  find  bail,  and  is  taken  to  pnson,  if  he 
Is  honest,  and  his  debts  have  arisen  from  un- 
foreseen misfortune,  there  is  a  relief  provided 
for  him  by  appeal  to  the  Insolvent  Debtons' 
Court,  where,  on  making  an  assignment  of  the 
whole  of  his  estate  and  effects  to  the  proper 
officer,  the  Court  has  power  to  discharge  him ; 
and  he  then  enters  the  world  afresli,  and  in  the 
conscientious  belief  that  his  prior  dealings  had 
been  fair  and  honest,  and  with  the  hope  that 
by  industry  and  frugality,  he  may  be  re-es- 
tablished in  the  estimation  of  society. 

In  how  many  instances  is  the  bailable  writ 
rendered  strikingly  efficacious,  by  stopping 
the  career  of  the  spendthrift,  and  placing  an 
effectual  restraint  upon  extravagance?  How 
often  does  it  happen,  that  a  bailable  writ  is  the 
means  of  recovering  a  sum  of  money  which  a 
serviceable  writ  womd  have  had  no  prospect  of 
doing  ?  And  how  frequently  does  the  fear  of 
incarceration  cause  a  debtor  to  find  means  for 
payment  of  his  just  creditor,  which  but  for  that 
he  had  never  contemplated  doing? 

With  respect  to  the  abuse  of  this  power,  so 
much  complained  of,  there  are  no  doubt  some 
instances  of  abuse  in  this  as  well  as  every  other 
law  and  privilege ;  and  it  is  extraordinary  that 
so  great  a  number  of  actions  should  be  com- 
menced by  bailable  process,  if  it  were  not  con- 
sidered a  salutary  and  protective  one;  for  it 
must  be  evident  that  the  pardes  exercisin^^  that 
power  do  not,  at  least  in  the  vast  majont  of 
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instacees,  sue  their  debtors  by  that  process,  for 
the  purposes  of  oppression.  One  important 
fact  must  also  be  borne  in  mind  by  those  who 
think  a  man  can  be  arrested  with  impunity — 
that  an  affidavit  must  be  made,  alleging  the 
the  amount  due,  and  the  nature  of  the  consi- 
deration, before  a  bailable  writ  can  issue,  for  the 
contents  of  which  affidavit  the  deponent  is  re- 
sponsible; and  should  it  turn  out  that  the  plain- 
titf  had  no  probable  reason  for  arresting  the 
defendant,  an  action  will  lie  against  him  fur 
false  arrest,  as  well  as  in  some  instances  for 
perjury.  Thus  there  is  a  protection  for  the 
debtor  as  well  as  for  the  creditor,-  and  with  such 
a  power  who  can  have  reason  to  complain  of  the 
harshness  of  the  present  law  ?  It  may  be  im- 
portant to  add,  that  very  few  are  the  instances 
of  actions  for  malicious  arrest — shewing  the 
justness  of  the  power  exercised  by  the  cre- 
ditor, in  seeking  the  most  speedy  and  safe 
mode  for  recovering  his  debt,  by  detaining  the 
person  of  his  debtor. 

Thus  has  it  been  ray  endeavour  to  shew  that 
the  present  state  of  society,  its  pecuniary  rela- 
tions, and  its  modeof  deahng,  cannot  be  main- 
tained unless  some  protection  is  given  to  indus- 
trious tradesmen  in  humble  life,  as  well  as  to  the 
onerchant  in  high  life,  by  continuing  to  them 
the  power  of  detaining  their  debtor's  person 
■  when  considered  necessary,  they  at  the  same 
time  well  knowing  the  consequence  of  an  im- 
proper exercise  of  it,  and  the  penalties  at- 
tached thereto ;  and  having  that  protection,  the 
debtor  has  but  little  cause  to  complun ;  and 
being  honest  and  unable  to  meet  his  engage- 
ments, he  must  rely  upon  thau  which  seldom 
fails— the  general  good  feeling  of  creditors. 

One  word  to  the  profession  at  large.  It  is  to 
a  part  of  its  members,  in  a  great  measure, 
that  the  present  bill  is  owing :  those,  I  mean, 
who  live  by  malpractice  and  the  plunder  of 
others,  parties  who  fre(}uently  ruin  those  whom 
misfortune  has  placed  m  their  hands,  and  who 
are  unjustly  consigned  to  prison  to  satisfy 
some  trivial  debt,  and  there  to  remain  until  the 
Insolvent  Debtors'  Act  grants  them  a  tem- 
porary relief.  Such  are  the  parties  who  have 
causeii  the  outcry  for  this  measure,  to  the  in- 
jury oi  the  fair  trader;  and  it  is  hoped  that  the 
honourable  portion  of  the  profession  will  unite 
together  to  procure  for  the  country  at  large, 
those  measures  which  may  cause  the  law  to  be 
more  favourably  appreciated,  and  to  root  out 
that  portion  of  the  profession  who  exercise  the 
power  entrusted  to  them  in  an  oppressive 
manner. 

These  remarks  have  been  made  without  any 
feuliuus  of  prejudice,  and  are  unbiassed  by  any 
umlue  regard  for  the  legal  profession;  for  it  al- 
ways has  been,  and  will  still  continue  to  be,  the 
policy  of  the  respectable  practitioner,  to  facili- 
tate any  measure  having  for  its  oliject  the  sin- 
cere and  usefiil  amendment  of  the  law :  there- 
fore, my  dissent  from  this  bill  has  been  given, 
not  from  a  belief  that  if  carried  into  efiect  it 
will  injure  the  profession,  but  from  a  conscien- 
tious mipression  that  it  will  be  useless,  and 
.  greatly  injure  the  commercial  interests  of  the 
country.  J.  W.  D. 
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From  a  work  just  published,  on  "  India,  ito 
State  and  Prospects/'  by  Edward  Thornton, 
Esq.  we  extract  the  following  from  the  chap- 
ter on  the  Judicial  System  of  that  Country, 
in  which  there  are  some  remarks  not  inap- 
plicable to  the  progress  of  legal  matters  in 
this  country  at  the  present  time. 

"  The  causes  are  conducted  by  native  plead- 
ers called  vakeels.  They  draw  the  pleadings 
and  examine  the  witnesses,  but  it  is  not  cus- 
tomary for  them  to  address  the  Court.  Some  of 
these  pleaders  are  said  to  display  considerable 
acuteness ;  but  the  situation  is  not  considered  a 
respectable  one,  except  in  the  Superior  Courts. 
The  vakeels  are  appointed  by  the  respectire 
Courts,  and  are  liaole  to  be  punished  for  mal- 
practices, by  fine  or  dismissal.  The  fees  of 
these  officers  are  regulated  by  law,  but  the 
principle  of  remuneration  appears  extraordi- 
nary. The  vakeel  receives  a  per-centage  upon 
the  amount  claimed,  which  the  suitor  is  obl^red 
to  deposit  in  Court  before  the  pleader  does  any 
act.  At  the  close  of  the  suit  the  amount  is 
paid  over  to  the  vakeel,  subject  to  certain  de- 
ductions, at  the  discretion  of  the  Court,  where 
the  case  has  not  been  fully  proceeded  in.  On 
the  first  6000  rupees,  th'e  vakeel  is  allowed 
five  per  cent.  On  sums  exceeding  that  amount, 
a  diminished  per-centage  is  aUowed,  up  to 
80,000  rupees,  oeyond  which  the  vakeel's  fee  is 
fixed  at  1 000 rupees,  which  it  is  inito  case  to  ex- 
,  ceed.  Among  the  reforms  which  will,  in  all  pro- 
bability, be  introduced  in  the  practice  of  Indian 
judicature,  a  better  method  of  remuneratin£r 
the  services  of  the  pleader  may  be  anticipated. 
The  duties  which  he  is  called  upon  to  perform, 
when  the  amount  in  litigation  is  large,  may 
often  be  less  difficult  and  less  laborious  than 
those  which  devolve  upon  him  when  the  sum 
contended  for  is  comparatively  small.  To  re- 
ward him  munificently  in  the  former  case,  and 
scantily  in  the  latter,  is  oflfering  a  premium 
upon  idleness  and  negligence  in  the  conduct 
of  causes  of  small  amount."        •       »       • 

'*  In  every  age  there  are  some  prerailing 
opinions  which  pass  current  upon  the  mere 
strength  of  clamour,  and  whicn  the  enlight- 
ened legislator  must  carefully  examine  previ- 
ous to  adoption  In  our  own  day,  there  are 
some  errors  afloat  on  the  subject  of  the  admi- 
nistration of  the  law,  which  like  most  popular 
errors  are  mixed  with  a  bmall  portion  of  truth, 
from  which  they  derive  their  plausibility  and 
currency.  There  are  two  assertions  which  are 
constantly  repeated  by  a  certain  class  of  rea- 
soners,  or  iion  reasouers,  with  such  a  degree 
of  confidence  as  if  they  were  self-evident 
truths,  and  at  the  same  time  with  such  an  as- 
sumption of  sagacity  as  if  they  were  new  dis- 
coveries. These  are,  that  the  administration 
of  justice  should  be  cheap,  and  that  it  should 
be  speedy.  These  assertions  cannot  be  met 
by  a  fiat  denial ;  but  a  little  examination  will 
shew,  thiit  in  the  unqualified  manner  in  M-hich 
they  are  advanced,  they  are  calculated  to  Iciid 
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to  consequences  rather  mischievous  than  be- 
neficial. The  promise  of  cheap  justice  is  very 
tempting ;  but  then  we  ought  to  be  sure  that 
the  promise  will  be  fulfilled.  If  instead  of 
cheap  justice,  we  only  get  cheap  law,  we  shall 
have  small  occasion  to  rejoice.  If  disputes 
could  be  decided  without  any  expense,  it 
might  be  well :  but  lawyers  will  not  take  the 
trouble  of  studying  the  law  for  the  mere  plea- 
sure of  administering  it ;  and  having  studied 
it,  thev  will  not  give  their  time  and  labour, 
either  m  deciding  causes  or  preparing  them 
for  decision,  without  remuneration.  The  a- 
mount  of  remuneration  will,  in  a  great  mea> 
sore,  determine  the  amount  of  talent,  inform, 
ation,  and  even  of  integrity,  that  shall  be 
brought  to  the  task.  It  higher  emoluments 
can  be  commanded  by  talent  in  any  other  pro- 
fession, talent  will  not  find  its  way  into  the 
law ;  and  no  man  will  consume  his  days  and 
nights  in  the  acquisition  of  legal  knowledge, 
'  if  his  reward  is  to  be  altogether  inadequate  to 
his  labour.  Integrity,  it  was  observed  by  one 
of  the  witnesses  before  the  Parliamentary 
Committee,  is,  in  some  sense,  "  a  purchasable 
*  article."  H«  is  most  likely  to  preserve  it  who 
'  ia  removed  from  temptation  If  a  judge  or  a 
legal  practitioner  be  but  indifferently  paid,  he 
may  think  it  not  worth  while  to  keep  a  con- 
science :  but  when  his  emoluments  are  large, 
and  their  continuance  dependent  upon  his 
l^ood  conduct,  his  interest  and  his  duty  draw 
the  same  way.  To  place  the  judge  above 
temptation,  and  even  above  suspicion,  is  in- 
dispensable. But  this  will  not  be  sufficient, 
unless  the  advocates  and  agents,  who  are  re- 
quired in  the  conduct  of  suits,  are  sufficiea^ly 
rewarded.  We  see  in  our  own  country,  that 
the  higher  class  of  attorneys  are  the  more  re- 
spectable, not  only  in  point  of  circumstances, 
but  in  point  of  character.  The  lower  part  of 
the  profession  are  at  once  a  disgrace  and  a 
scourge  to  the  country.  In  India  it  appears 
to  be  the  same.  The  vakeels  in  the  superior 
courts  are  respectable ;  in  the  inferior  they 
are  not.  As  a  general  rule,  to  keep  men  re- 
spectable, you  must  keep  them  above  want ; 
you  may  pay  judges  at  a  cheap  rate,  but  their 
quality  will  be  proportioned  to  their  price; 
and  stupid,  ignorant,  and  corrupt  judges  are 
always  dear  enough.  Under  no  system  of  law 
can  professional  advice  and  assistance  be  al- 
together dispensed  with.  You  may  have  that, 
too,  at  any  price ;  but  if  you  would  secure 
ability,  knowledge,  industry,  and  faithfulness, 
you  must  offer  such  terms  as  will  command 
these  qualities.  The  course  of  justice,  then, 
cannot  be  very  cheap :  the  charges  necessary 
to  secure  its  purity  must  ever  prevent  its 
being  so.  If  law  be  rendered  very  cheap,  it 
will  be  inefficient  and  comipt.  Instead  of  af- 
fording protection,  it  will  become  an  instru- 
'  ment  of  oppression  and  wrong.  Much  has 
been  said  of  the  advantages  of  placing  law 
within  the  reach  of  the  poor.  For  the  most 
part,  they  are  much  happier  in  keeping  out  of 
It;  and  it  seems  to  be  forgotten,  that  where 
the  parties  are  in  diiVcrcnt  circumstances,  the 
rich  man  is  generally  the  plaintiff,  and  the 


poor  man  the  defendant  .Tha  former  is 
sometimes  deterred  from  proceeding  by  the 
apprehension  that  he  may  ^ain  nothmg  but  a 
bill  of  costs.  Take  away  this  fear,  and  actions 
will  be  multiplied  to  an  enormous  extent.  Is 
it  necessary,  m  India,  to  stimulate  the  litigious 
propensities  of  the  natives? 

"  The  other  demand,  that  justice  should 
not  only  be  cheap  but  speedy,  must,  like 
its  fellow,  not  be  conceded  without  some 
considerable  qualification.  There  must  be 
sufficient  time   for   bringing  the  case    pro- 

Eerly  before  the  court;  sufficient  time  for 
earing  it  calmly  and  deliberately,  and  suffi- 
cient time  for  weighing  and  considering  its 
merits ;  and  afterwards,  if  the  parties  are  dis- 
satisfied, sufficient  time  for  consideration  on 
appeal,  or,  if  necessary,  for  a  new  trial.  Com- 
plaints of  the  law's  delay  are  so  ancient  and 
universal,  that  we  may  almost  conclude  that  a 
considerable  portion  of  delay  is  inevital)le. 
Even  this,  like  the  expense  of  law,  is  not  with- 
out its  counterbalancing  advantages.  It  affords 
time  for  accommodation,  and  disposes  men  to 
accede  to  it.  If  this  be  not  enough  to  Justify, 
it  is  something  to  extenuate  the  evil  of  delay. 
In  many  cases,  time  will  enable  a  defendant  to 
meet  the  claim  of  his  creditor,  which  he  could 
not  satisfy,  if  pressed  at  once.  Men  frequent- 
ly say  one  thing  whilst  they  intend  another ; 
and  when  creditors  cry  out  for  speedy  justice, 
they  mean  speedy  judgment  and  execution." 

We  hope  soon  to  take  a  fuller  notice  of 
that  part  of  Mr.  Thornton's  work  to  wbich 
"we  have  referred.  Indeed  the  whole  chap- 
ter is  wortliy  of  the  most  attentive  perusal 
by  every  lawyer  as  well  as  legislator ;  and 
judging  from  this  port  of  the  author's  la- 
boturs  (on  which  we  lay  some  claim  to  com- 
petency of  judgment),  we  do  not  hesitate 
to  pronounce  the  volume  as  one  of  great 
value  and  importance  to  every  one  connect- 
ed with  our  Indian  empire,  or  interested  in 
its  prosperity  and  good  government. 
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IKTaODUCnON   TO    D0ME8DAT    BOOK. 

The  following  statements  in  the  PrefiEtce 
of  Sir  Henry  Ellis,  wiQ  explain  the  nature 
of  the  general  introduction  to  Domesday 
Book,  under  the  direction  of  the  Commis- 
sioners of  Public  Records. 

"  The  general  introduction  to  Domesday 
Book,  here  presented  to  the  reader,  was  first 
written  in  1813 :  since  which  time  the  writer 
of  it  has  not  ceased  to  amass  every  kind  of  in- 
formation calculated  to  throw  light  upon  the 
more  important  contents  of  the  record.  The 
labour  thus  bestowed,  coming  to  the  know- 
ledge of  his  Majesty's  Commissioners  upon  the 
records  of  the  kingdom,  they  were  pleased^  in 
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the  begiAoing  of  1832,  wlieii  they  ordered  Mr, 
C^optPs  account  of  the  public  records  to  be 
pubfished  In  an  octavo  forrn^  to  dbrect  that  the 
introduction  to  Domesday*  with  such  im- 
provements as  had  occurred  to  the  author, 
ahotthi  be  reprinted  in  the  same  shape,  so  as  to 
form  a  continuation  of  that  work ;  and  that 
three  indexes-  should  be  added:  the  6rst,  of  the 
tenants  in  capUe,  which  was  ordered  to  include 
the  taim,  miiusiri,  holders  of  manses  in  towns, 
and  other  persons  whose  names,  not  appearing 
in  the  head-titles  at  the  beginning  of  the 
comities,  had  been  omitted  in  the  index  of 
tenants  in  eaf>Ut  published  by  his  Ms^esty's 
Commiseioil  in  lel6 :  a  second  index  was 
.ordered,  of  the  persons  who  bad  held  land  in 
.the  times  of  King  Edward  the  Confeesor  and 
Kiof  Harold,  including  all  individuals  noticed 
in  the  reeora  as  holders  of  land,  (whether  aa 
.  iJlodial  or  under  tenants,  as  they  can  occa* 
aionallv  only  be  distingiushed,)  previous  to  the 
.  formation  of  the  Concjueror's  Survey :  and  a 
.  third,  of  the  ]>erson8  in  actual  possession  as 
.  Hiibder  tenants  in  1086,  the  year  m  which  it  \i 
evident  that  the  survey  was  actually  made. 

'*  These  indexes  have  been  carefully  formedj 
tad  all  passages  of  the  record,  calculated  to 
throw  lignt  upon  the  changes  and  holdings  of 
.  lands,  noted  in  the  margin ;  as  well  as  all  in- 
.  stanees  of  the  hereditary  descent  of  land  from 
those  who  had  had  possession  in  the  SaxOn 
time.  Short  comments  also  have  been  added 
in  the  margins  of  all  the  Indexes,  upon  the 
names  of  particular  individuals.  These  throw 
Ocscasional  lisht  on  the  state  of  the  kingdom 
in  the  time  of  King  Edward  the  Confessor,  and 
still  more,  unon  the  history  of  the  persons  w^ 
formed  the  Conqueror's  Court. 

'*  The  utility  of  these  indexes  to  all  persons 
who  may  have  to  consult  charters  of  the  tenth 
ami  eleventh  centuries,  will  be  apparent. 

'*  Subi Dined  to  them  is  an  abstract  of  the  dif- 
ferent classes  of  the  population  of  England  at 
.the  time  of  the  survey,  as  far  as  the  record  has 
su|)plied  it;  with  notices  of  the  burghs,  in 
which  many  of  the  deficiencies  in  Bramr's  im- 
perfect history  of  those  places  are  supplied. 

"  In  endeavouring  to  fulfil  the  oraers  of  his 
Majesty's  Commissioners,  the  compiler  of 
these  volumes  Is  perfectly  aware  that,  although 
he  has  passed  years  of  labour  upon  Domes- 
day, he  has  only  opened  the  way  to  a  knowledge 
of  its  contents. 

'* Domesday  Book  is  a  mine  of  infornnition 
which  has  not  yet  been  sufficiently  wrought. 
Illustcations  of  the  most  important  and  the 
most  certain  kind  upon  our  ancient  institutions, 
services,  and  tenures  of  land,  are  still  to  be 
dtawn  from  it  *  and  its  metal  cannot  be  ex- 
hausted by  the  perseverance  of  any  single 
labourer* 

Y  The  historian  may  extract  results  from  it 
which  are  in  vain  sought  from  other  sources. 
It  shows,  in  detail,  the  number  of  years  that 
elapsed  before  Ex^^land  recovered  from  the' 
violence  attendant  on  the  Norman  conquest. 

''The  annual  value  of  property,  it  will  be 
found,  was  much  Icsseneo,  as  compared  with  i 
the  produce  of  estates  in  the  time  of  Edward  { 


the  Confesspr.  In  general^  at  the  nurvef,  the 
King's  lands  were  more  hiji^hly  rated  than 
before  the  conquest ;  and  his  rent  from  the 
burghs  was  greatly  iacreascd ;  a  few  also  of  tlue 
larger  tenants  tn  capite  had  improved  their 
estates ;  but,  on  the  whole,  the  rental  of  the 
kingdom  was  reduced  \  and  twenty  years,  after 
the  conquest,  the  estates  were,  on  medium, 
valued  at  little  more  than  ttiree- fourths  of  the 
former  estimate. 

''  From  Domesday  too  it  will  be  seen,  that 
the  oppression  of  our  ancient  tenures  has  been 
overstated ;  many  of  them  being  at  that  early 
period  convcrtea  into  money  payments. 

**  It  is  difficult  to  form  a  judgment  which 
shall  be  exactly  supported  by  evidence,  as  to  the 
manner  in  which  tne  distribution  of  the  lande 
of  England  was  made  among  the  Conqoeror'e 
companions.  Many  years  had  elapsed  between 
the  time  of  the  grants  and  the  taking  of  the 
survey ;  and  man^  of  the  greater  tenants,  it 
will  be  readilv  believed,  ha(f  married  heiressee, 
and  joined  other  lands  to  those  they  had  at  firat 
received. 

"  The  process,  however,  seem?  to  have  been, 
that  a  circuit  of  a  larger  or  a  less  extent,  ac- 
cording to  the  rank,  the  services,  or  the  num- 
ber of  the  followers  brought  into  the  field,  was 
given  to  the  j^reater  chieftains,  who.  having 
retained  the  Lon's  portion  for  themselyes,  dis- 
tributed the  rest  in  a  similar  manner,  and  in 
due  divisions,  according  to  the  claims  of  the 
parties,  upon  the  survivors  of  the  officers  and 
men  who  Lad  fought  beneath  their  several  ban- 
ners. The  persons  thus  enfeoffed  holding  %fi 
securely  and  as  independently  of  the  tenanti 
in  ettpiie  as  the  tenants  in  capite  held  of  the 
King. 

"Exclusive  of  a  few  interpolations^  the  nainee 
which  fill  what  is  called  the  Roll  of  Battle 
Abbey,  will,  for  the  most  part,  be  found  amoujg 
the  undertenants  of  the  survey. 

'*  But  some  entries  present  themselves  in 
which  the  forfeitures  of  a  later  day  may  be  dis- 
covered ;  more  especially  in  the  lands  whidi 
were  seized  from  Gttinelbar,Merlesuain,andthe 
other  Saxon  chieftains  of  the  norths  after  the 
suppression  of  the  rising  in  1069 ;  and  in  those 
of  Waltheof,  Earl  of  Huntingdon  and  Nor* 
thampton,  who  was  betrayed  in  107^.  In  the 
persons  who  possessed  the  larger  share  of  the 
estates  of  the  northern  lords  at  the  time  of  the 
survey,  we  probably  see  the  generals  by  whom 
they  were  defeated. 

"  A  patient  comparison  of  Domesday  Book 
with  the  registers  of  our  earliest  abbeys,  is  the 
surest  way  to  accomplish  its  thorough  illustra- 
tion :  and  this  is  to  De  effected,  not  merely  by 
the  examination  of  charters,  and  partial  sur- 
veys, but  by  the  scattered  details  of  an  histo- 
rical kind  with  which  many  of  them  abound, 
as  the  following  pages  will  occasionally  show. 
*'  After  the  desolation  of  the  Norman  conquest 
for  such  it  was,  many  remnants  of  the  greater 
families  of  the  Saxon  time  found  no  asylum 
but  in  the  cloister ;  some  are  traced  as  monks, 
and  some  obtained  the  rule  of  monasteries. 
Leuric,  abbat  of  Peterborough,  was  nephew  to 
Leofric,  Earl  of  Mcrcia;  Waltheof,  bob  of 
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GotoaCri^,  Earl  of  Northunberkud,  was  abbat 
of  Gro]fland ;  Bbi.  abbat  of  Kamsev,  had  been 
a  fiHrorite  in  tlie  note  ccnirts  of  Kuif^  Edward 
the  Confessor,  Kinff  Harold,  and  King  WiU 
liaoRt  9  EAelwoM,  abbat  of  St.  Benet  of  Hukne, 
acoortfiug  to  John  of  Oxnede's  Chronicle,  had 
beeji  Harold's  admiral.  So  that  the  monas- 
teries becaine  not  only  the  fefnge  of  those 
wh(»  best  kn^wthe  giters  alid  changes  of  their 
country,  but,  as  the  residences  of  men  of  let- 
ters, the  sole  depositories  of  all  that  dould  be 
presefved  of  history. 

''  Kd  archives  but  those  of  otrr  ancient  eccle- 
snsiltel  establishments  throw  fight,  to  any 
great  extent,  upori  the  Domesday  survey.'^ 

—       .'  ■ ' ~ ••  «■  I-  *i., ,  -     ,-    ,"t 

S«LBCTI0»8 

FROM  CORRE8PONDBNCB. 

No.  XCV, 

NEW  Rir.LBS  or  PLEADING. — ^BJBCTIlBNT. 

To  the  Editor  of  the  Legul  Obierti^K 
Sir, 

Feeling  obligbd  to  your  ^frespondent ''  Disi- 
ctpulas'"  for  pointing  ont,  in  the  two  last  new 
vrmk.%  on  the  rraclice,  a  disagreement  between 
Giitt'y'tf  Archbold  and  Price's  Practice  (see  p. 
3$6);  I  jAio  am  disposed  to  extend  the  tiKpiiry 
to  another  stiU  more  important  discfepapcy  on 
a  ^mllaf  snliject,  namely,  the  same  question  as 
td  tfeciment. 

Mr;  ChittV  states,  p.  6l2,  that  "h  shouM 
fiiist  be  premised  that  the  rules  of  M*.  T.  3  W. 
4{  extend  ^flly  to  pergonal  actions  commenced 
by  the  process  prescribed  by  the  Uniformity  pf 
Irocess  Act,  2  w.  4,  c.  39,  and  do  not  extend 
to  ejectment,"  citing  1  C.  M.  &  R.  20,  and 
2  Dowl.  690.  Taking  that  to  be  so,  he  ob- 
serves  afterwards,  p.  030,  "^^  It  may  be  hefe 
agnU  obcTerved,  that  the  recent  rules  of  H.  IT. 
4  W.  4,  prescribing  the  form  of  an  issue^  &c. 
do  not  apply  to  ejectments,"  and  he  retains 
the  old  form  (fbrms,  jp.  444),  addifig,  in  a  note, 
"  The  recent  rules,  &c.  are  not  iipplicable  to 
an  ejectment."  So,  in  p.  445,  he  retains  the 
placita,  imparlance,  and  formal  defence. 
'  But  a  difference  of  ti\\\  «rreater  consequetiCe 
is  to  be  found  between  these  two  wHtera,  {n 
seating  of  the  conseht  rule»  appearhnce,  and 
delivery  of  pleA>  which  is  a  matter  of  every  day 
occurrence  to  practitioners,  and  therefore  of 
the  gi-cltcst  practical  importance.  Mr.  Price 
states  the  practice  to  be  different  in  each 
Court;  and  particularly  that  in  the  Kind's 
Bench,  the  appearance  being  entered  and  the 
consent  rtde  marked  by  the  Filacer,  it  should 
be  left  with'  the  plea  at  ft  Judge's  chambers, 
notwithstanding  the  new  rules,  whereas  in  boih 
the  oth^  Courts  It  must  be  delivered  to  the 
opposite  attorney.  And  he  says,  "  Blinr  com- 
mon bail  is  now  exploded;"  but  for.uiajt  he 
gins  no  authority.  Mr.  Chitty,  OA  the  con- 
tniry>  p.  623,  ihsists  on  common  bul,  and 
fbakes  no  such  diBtinctbn  in  the  practice  of 
Ae  three  Courts;  but  says,  that  ttie  rule  tn 
the  Kinir's  Btnch  O^d  Exchequer  (forms,  48^}, 
^  by  biU,  mftst  b^  lo  t\^  common  bail.  ^ 


These  are  mOy^  8ir«  aseb  Important  dSI^ 
foences,  in  what  may  be  termed  the  daily  pnuv 
tice,  that  I  hope  you  may  be  the  means  of 
deciding,  ''  where  aoctom  disagree."  Excuse 
the  length  of  this  letter,  on  the  score  of  the 
importance  of  every  question  on  the  new  prac- 
tice, and  the  anxiety  with  which  we  all  look 
for  whatever  is  to  be  found  about  it,  in  woriLs 
of  any  claim  to  aathofity. 

A  CASv^h  Ejector. 


»EW  neifJES  or  M.ftADiNG.-^]|£FLBtlN. 

Sir, 

The  subjeef  of  Pleading  and  Pfactiee, 
bi^ught  under  consideration  by  "  Dkcipnlus/' 
in  yow  Number  fof  14th  March,  Is  niew,  and 
deserves  aftentioA.  It  does  appear  that  Mr. 
Chhty  is  of  opinion  that  replevm  i«  not  witfalA 
the  new  rules  as  to  pleading;  but  it  should 
seem  to  me  for  one,  that  Mr.  Price's  opinio^ 
to  the  contranr  is  the  more  correct ;  tor,  Oft 
referring  to  the  rules,  they  expressly  state 
(besides  speaking  of  avowries  and  co^izanees) 
that  replevm  is  ufithin  the  rules.    Bee  Rule  £^. 

I  perceive  that  th^  reason  given  b?  Afr« 
CIdtty  is,  that  replevin  is  not  a  cuk  ''  com* 
menced  bv  process  prescribed  by  the  VtA* 
formity  of  Froeeto  A-et,  and  therefore^  per>^ 
haps,  the  waifaott  of  ttttomev  should  be  co»» 
tinned;" — ^bat  I  question  whether  the  ruliv 
referred  to  are  lo  Id  b€  confined  to  proceed- 
ings under  that  act-^^ifid  whether  they  are  nol 
to  be  taken  to  be  general^  and  to  aj^ly  to  all 
pleadings;  because  they  ate  made  In  conse* 
quehce  of  the  passing  of  ihe  3  &  4  W.  4,  c. 
4Sk' "  for  the  further  amendfltent  of  the  Law 
and  the  better  adWincement  of  Justice,''  with* 
out  refereiice  to  and  independently  of  the  Uni* 
formity  of  Process  Act.  Another  question  mhy 
be  asked,  wh^her  there  is  any  reason  why 
these  rules  should  not  have  plaee  in  actions  <k 
replevin?  and  bdeed,  on  the  other  hand,  if 
there  is  ant  reafioA  why  they  should  ? — so  pat^ 
ting  it  on  &e  grotind  of  propriety  or  conveni- 
ence. It  is  either  ^vay  a  thmg  of  much  im^ 
portance  te  know  whether  Mr»  Chitty  dr  Mr» 
Price  is  right  or  Wrong :  t^hey  are  both  namee 
entitled  to  consideration  in  respect  of  expe- 
rience ;  but  this  hi  a  poiat,  at  presepi,  on  wtiaC 
may  perhaps  be  not  improperiy  termed  this  side 
of  experience. 

The  profession  ^A  be  obliged  to  you  tor 
setting  them  right  in  this  matter  If  there  is 
any  (foilbt  iqron  it ;  or  at  least  for  bringing  it 
into  notice,  and  sUbmilUng  it  for  discusMon 
and  iaquiry. 

I  have  looked  into  Mf .  Price's  book,  and  do 
not  see  anything  there  on  the  subject  of  rept^ 
vin ;  and  Mr.  Udd  does  not  touch  on  this 
point. 

I  shall  be  glad  if  aome  abler  hand,  ttay  ad- 
dress you  upon  thil  quoation.  Perhaps  Mr. 
Chitty  or  Mr.  Pri6e  will  favor  us  witli  their 
reasons  f6r  their  .different  opinions,  if  they  do 
differ  in  opinion. 

A.  B. 
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44$  lMi(^  Sherifi.— Legal  Atiiifitkkii**^im0pmwkd  tam  Society. 

^^  Sf  \  LEGAL  ANTIQUITIES. 


▲WTMiniTy  or  iwpbisokmbnt  po»  pbbt. 

For  ibe  tui^rtof  crcdic  and  bene&t  of  com- 
|D^l!e,th^  Statute  of  Acton  Burnell^  (11  Ed. 
WM^  K),  jirovided,  .that  a  merchwit  who  wished 
to  wcure  his  debtor  before  t)ie  ipayor  of  Lon- 
don, Yor^c,  or  Bcktci),  Hiere  to  acknowledge  the 
debt  and  day  ei  {myment,  the  peopgnizance 
i«as  to  foe  entered  on  the  roll  by  the  clerk,  who 
was  to  make  «  writing  oUigatory,  io  srhich  the 
seal  of  the  debtor  was  to  oe  affixed.  If  the 
debtor  did  not  ke^  hi^  day  of  payment,  then 
the  mavor  should  immediately  cause  hDs  chat- 
tels and  l)ttrgages  to  be  sold  to  the  amount  of 
the  4ebt.  If  the  debtor  had  no  moveables,  then 
ik  body -wot  to  he  taken  tmdJtept  in  firieoR,  un- 
til he  or  his  friends  had  made  agreement  with 
the  creditor.'  By  the  Statute  of  Merchants, 
the  lands  of  the  delUor  as  weU  as  his  goods 
were  to  be  delivered  to  the  creditor  by  a  rea- 
sonable extent,  to  hold  them  until  au<*h  time 
as  the  debt  was  whdlly  levied^  when  ^  land 
was  to  be  restored. 

it  is  lemarkahle,  that  amon|[  the  remedies 
furnished  by  the  statute  for  civil  ii^uries,  25 
Edward  3,  c.  17^  the  process  of  capias  and exi- 
.gent  in  a  writ  of  debt  were  given.  Lora  Coke 
supposes,  that  at  Common  Law  there  ceuld  be 
no  arrest  of  body  in  case  of  debt,  only  in  tres- 
jPassvi  et  armis.  Co.  2  Inst.  <i94 ;  but  Mr. 
!Keeves  is  of  -a  different  optnioi\,  which  he 

grounds  on  the  account  given  of  •  process  by 
ractan.  "We  find,"  saw  the  writer,  *'in  the 
'  rdgn  Af  -Henry  3,  tliat  -tae  process  in  all  per- 
sonal  actions  was  as  follows :  If  the  party  did  not 
appear  on  the  summons,  then  he  was  attached 
by  pkd^es,  and  afterwards  by  better  ple^^. 
If  he  still  did  not  appear,  the  sheriff  was  com- 
manded, quad  habeas  oerptte,  to  take  the  body. 
If  the  ;sheriff  returned -n^  inpenlu*^  there  is- 
sued K  dUirin^^per  ien^s-ei  e^ialiftj  alter 
that4UU>tfaeri/t«ir/ite<M,  coounandiag  hun  also 
to  take  the  body ;  ]9ter  that^aaothar  ^^sitiM^tu^ 
:ne  n^amim  appouat ;  aad. lastly,  a jvdt  ,-to  take 
the  lands  and  chattels .  into .  the  King's  hands. 
Thus  there  might  beonesiiiDmon8,.two«ttach- 
-n^nt8,a  capias  (as  it  was  afterwards  caUed)^ 
^andioor  distresses."    2  4leeves»  Hist.  439. 

It  appears  soeaH^r  as  the  reign  of  Henry  2d, 
:that  the  writ  of  capias  for  taking  the  body  of 
the  defendaatf  was  an  acopstoiB^.writ.  Goan. 
L4,c.  13. 
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INCORPORATED  LAW  SOCIETY. 


MBMBBItS  ADMITTKll, 

March,  1835. 

Hall.  John  Charles,  64,  I^ncoli^  Inn  Fields. 
MuUins,  Edward,  Took^a  Court,  Cursitor  St. 
Sn'tfh,  Philip  Protheroe,  1,  Kii^s  ge^chWalk. 
'I^ype,  George,  12,  Gray's  Inn  Square. 
^Hdaer,  Charles  James,  Bedford  Row. 


CbsVe;  Ynfiiam  Tretfwiqr,  SI,  lamp's  Condmt 

Street. 
Harding.  George,  57,  Great  RttsscU  Street* 
Tindal,  Acton,  Aylesbury,  Backs. 
Uiim,  Wlllwi  Oakes^  StnO/ord-oaAvon. 


UST  OF  NEW  PUBLICATIONS. 


Ped'«  Acts,  «itl  all  the  Ofknnial  Statutoi 
from  1  G.  4,  to  the  Present  Time,  lAdod- 
iag  the  Criminal  Cktises  of  die  Reform 
Act ;  with  Forms.  Third  Editidi.  By  J. 
F.  Arciibold,  Esq.  In  2  Volumes.  Price 
IL  Ss,  boards. 

A  Treatise  on  the  Disposition  and  Con- 
Teyance  of  Lands  enta^ed,  and  c^  the  Es- 
tates and  Interests  of  Married  Women,  and 
on  the  several  Acts  regardine  the  Fines  and 
Recoveries,  &c.  By  J.  Tamlya,  Esq.   I^ce 

An  Essay  on  the  Estates  of  Trustees  By 
C.  FletchJer,  Esq      Rrice  4«.  6d.  boards. 

Reports  of  Cases  relating^  to  Ma^tiates 
4ietenaiaed  in  the  Court  of  King's  Bench  in 
Trinity  and  Michaelmas  Terms,  1884.  By 
S.  Nerile,  and  W.  N.  Mannii^,  Esqrs. 
VoLII,Pt.  Ill.PriceS*. 

A  General  Digest  of  the  Law,  for  1834, 
ooataimog  all  the  Reported  Decisions  in 
oQ  the  0)«its,  irith  tilie  Rides  of  Court 
from  1  W.  4.  By  H.  Roseoe,  £aq.  Price 
18«.  boards. 


BKNKR&FTCIBS  SVPBKSfiDEBw 

Pnm  Feb,  20,  to  Mar.  17,  iaS5,  hotk  iacJudvt, 
with  Dwtm  wkf  ^netted, 

IWIrr.  JoMpb,  Spanbolt,  Hants,  Cattle  &  ttietp 
DicklaMn,  Jmet,  NoCtlnKhmm,  Lace  Manufiurturar.     Mar. 

Gowar,  Tho.,  Oreenvlch  Boad,  ICent,  Coachmaker.  Mar  J  7. 

BickB,  Johtf  Philttmore,  &  Charles  Edw.  Hicks,  Basting- 
ton,  Gleaoester,  Cloihiers.    Mar.  M^ 

Key,  Wm.,  London  Wall.  Cheeaemonser.    Mar.  10. 

Le  Couteur,  James,  Peter's  Port,  Guernsey,  Woollen  Dra- 
per.   Mar.  IS. 

Porter,  Wm.,  Gower  StrMt,  &  Keppel  Street,  ^wtfiamU 
Apothecary.    Feb.  27.  ^ 

Solomon,  Isaac,  k  Beniamin  Aaron,  Bristol,  Woollen  Dre- 
pen.  Tmysf%  &toks«nea.    Feb.  24. 

Salmon,  Wm.,  Liverpool,  Victualler.    Mar.  17. 


BAMintCPTS. 

i¥om  Ftb,  aO,  to  Mar.  17,  I8»,  both  teefos<M. 
wUh  DqUm  wkm  faseilerf . 

J9rea,Tho..  Toolcy  Stueet,  Southwark,  Sllversmtth&Jew- 

efler.    .ilAott,  Off.  Ass. ;  Dnbortmgk  &  Co.,  She  Ume. 

Feb.  99. 
AfHwr.  Wm.,  Mmamg,  Bmck,  Qtwfir,    Sp90Ung,  ^^^: 

ter :  Slevau  k,  Co.,  UttJe  St.  Thomas  Apostle.    Feb.  34. 
iilc9,  Leonard,  Pinner  Green,  Middlesex,  innkeeper.    Ed- 

«WM,  Off.  Am. ;  ITcwart/,  Norfolk  Street,  Stmd.    Feb. 

Adams,  William,  Jan.,  Brown**  Lane,  SpitalAelds,  Brewer. 
Amunk  Co.,  Throgmorton  Street;   Cmman,  Off.  Ass. 

Askham*,  Wm..  sen.,  Eckln^ton,  Derby,  Surgeon  ft  Apothe- 
cary. Bsilfl^eM,  Oray*s  Inn  Square}  Poll«r,  Rother- 
bam.    Mar.  6.  _  .       ..      . 

Abrahams,  Phineas,  Briggate.  Leeds,  Turk,  Jeweller  k 
Watchmaker.  S|rdnsy,  New  London  Street  |  Fodcn, 
Ueds.    Mer.  10. 


AffMit,  fames,  8le«irbi4dge,  WarcMHf,  Upaebtmr  ftOu 
btnetHalaer.  Onkeli^,  Templet  tfsAs^aioulMidge. 
Mar.  10. 

Bindon,  Leonard.  HanwayStreel,  Oirfbvd  ttivet,  TUlarnna 
prsper.       Ovwa,  tHT.  Aas.}  Jtstm^^  Oce«t  tatland 


Street.     Peb.1«. 

fietu,  John,  Spital,  near  Windsor,  Berim,  TietvaHer.  BUiu 

«er>rve  Street,    Mansion  Houses    4rM<ineM^  4Mt  Atk 

Bryce,  Oeo.',  MnndieMer,  ^wnlbrolMr.       AMngtm  k  Cb.. 

Bedford  KoW)  Coa^,  Mnnoheater.    F«b.M!     . 
Barnard,  Elus,  Little  Baddow,  Essex,  CalUc  k  Sheep  Sales- 

men.    Bin,  Sonthmnpton  B«41dlii||;B,  Hotbotn  i  «-  *  -  - 

inM,Off.AM.    Feb.  27. 
Burrow,  John,  k  Tho.  Burrow^anley,  Whmw 

SUfford,  Grocers.    fCi^g',  Wttflniiigtoii  Son 

nanley;   Feb.  87.  "•       -^ 

Bird,  Philip,  Cowbridge,  Glamorgan,  4Btocer&  Tea  Dealer. 

Stntm,  Gray's  Inn  Square)  JkifrJM,  DriMol.     Knb« 

Bayntoo,  Tito.,  Cheltenham,  Gloucester,  Dealer  4n  Horses. 

Bridgn  k  Co..  Bed  4«ion Square;  VMuu,  Rosa,  ilere« 

foidshire.    Feb.  87. 
Bttswell,  Janifes,  &Rich.  Wood.  Derby,  Joiners  k  GAbinet 

Makers.    Fnt  k  Co.,  Henneua  Stwet,  CoventOajdea  s 

Afottsley  k  Co.,  Derby.    Mar.  S. 
Brown,  Oe<i^  Marlborough,  Wilts,  Ironmanger.    JMaCOert, 

Hungerford,  Berks}   AisJWy,  ferjcanis*  Inn,  Chancery 

Lane.    Mar.  8. 
Aftes,  John.  Bdlcviie  Plaee,  Claphms,  Oemey,  UneD  f 

per.    Gnw«,Off.Ass.;  AsAot^  Walfctodk.    Mar.S. 
Barnard,  Rich.,  Hollingboume.  Kent,' Paper  Matter.  € 

Serjeanu*  Inn,  Fleet  fitreet;  T^w^mk^  Off.  Ass. 

10. 
Bulman,  James,  Great  Tower  Street,  Poftcr  it  Ale  Merchant. 

Br/db«r,  Off.  Am.  }  JBfmtf  k  Co.,  Llve^ool  Street.    '  ~ 

10. 
Bunpus,  Tho., 


Mai;. 


IS,  Tho.,  jun..  Northampton,  Oroeer.     Jmtien  k  €s., 
ymond  Buildings }  Howfs,  MMtbam peon.    Mar.  IS. 


JUi  _, 

Bn>wne,  Edmund,  Brompton  Grove.  MidlNesea,  Merchant. 

Hiirleg, Oraj^  Inn  Square,  GcUhmid,  Off.  Ass.  Mar.  17. 
Bametl,  Jaroei,  jun.,  Wortlcy.  York,  f 'letbier. 

iBortk  k  Co.,  Oiay's  Inn  ;  R*c*«rdMm,  Leeds, 
Crick.  Bbcnezer,   Leamington  Prion,  Warwick,   PdnMe. 

Phttt  k  Co.,  NewBoswell  Court.  Carey  Street}  Wittbmru 


VMsal 
Mnr:i7. 


k  Co.,   Cbancery  L«ne. 
*  '  *        Lemuel, 


Feb. 


liar. 


,    , Feb.  24. 

Cambridge,    Lemuel,   BriMol,  Ship  Owner  ii 

tP^kite  k  Co.,  Bedford  How }  B«mm  k  Co.,  Bristol. 

Cox,  Peter.  Fafaford,  Gloucester,  BcMder.  Tkrr,  Stew  en^ 
the^  WcAd ;  Pntehttd  k  Co.,  New  BridHefittvcl,  Black- 
Mats.    Feb.  84. 

Collinson,  John,  Thomas  Street,  StaniferS  atieei.  Mack. 
fHvB,  Hat  Manufttcturer.  Mk0tt,  Off.  Ass«}  ^oisAni  M 
Ctf:,  AlderniBibnry.    Feb.  27. 

<;qnta^  J^hn,  Mancffeater,  Merebaat.  JtaQfaM  Si  ffoi; 
Manchester  I  JoAasoM  Ic  Co.,  Temple.    1^.27. 

Crossby,  Samud,  Coventry,  Dyer.  BrookiMg  k  Co,,  Lom- 
bard Street :  PWI/i|w&  Co.,  BrfstoL    Mar.  a. 

Cole.  Rob.,  Batinghall  Street,  Scrivener  k  Picture  Dealer. 
ifiMd  k  Co.,  Throgmorton  Street}  4Umtc,  St.  •«ftliln*s 
Lane,  Lombard  Street.    Mar.  10. 

Carter,  Jeremiah,  Coleman  Street,  WneBcnWnielioneeman. 
il6te<i, Off.  Ass.:  7^Ufoa&  Co.,  Coleman  Street. 
10. 

Cross,  Wm.  Henry,  Leeds,  Tortc,  VlctnaUer.       _ 
Lawrence  Lane }  Memrs.  L«e,  Leeds.    Mnr.  10. 
«r,  John,  Liverpool,  Joiner  k  Bnilder.     Bt 
To.,  Temple;  .BraAMcr,  Liverpool.    Mar.  10. 

Crowther,  Tlu>.,  Opensliaw,  k  Ardwick,  Laneastow.'««incr 
&  Builder.  AiOiiifUm  k  Co.,  Bedfofd  Itosri  Omr, 
Manchester.   Mar.  10.  • 

Conke,  Rlci^ard  Barnes,  Worcester,  Stone  If  neoni.  IFMfe 
k  Co.j  BedArd  Row;  HoUttmorA  k  Co.,  WoticMMr< 
Mar.  17. 

Dorrinaton,  Joseph.  Fordingbridge,  Soutlieinpten,  Plumber 
JcGla^er.  ffmlnHk  Oa.,  Essex  Oeiirt,  Teaiplef  Caspar^ 
Salisbury.    Fleb.W.  _ 

De^in,  Wm.  Henry,  lielgham,  Norfolk,  Innkee^.  ^krln 
k  Co.,  Lincoln's  Inn  Flelda;  B^dmtik  k  «s.,  tier- 
wich.    Feb.  80.  _ 

Dten,  Rich..  Milner  Place.  Lambeth.  Builder,  CtonWi,  Up 
Place,  Holbom :  ITcMaiam  Off.  Am.    Bth,  34. 

Dawe,  Tho.,  C«st  Stonehonse,  Devon,  Painter  fc^laslHr* 
Brookktgk  Co.,  Lomberd  Sti«et;  JHwertlby,  Devon- 
port.    Feb.  84. 

Deacon,  Joseph,  Reetb.  Toik,  Com  Factor  Ib  Meal  k  Flour 
Dodcr.  JHOmm,  VeruHun  Buildings,  9my\  Innt  Ifan. 
ttr,  Rlehmond.    Mar.  8. 

BvelMgh,  Jos.  Savory,  k  WMHam  Bvdeigh,  Vnien  Street, 
'     ^       '     Hatien.       Lovless  ii  <S7H«tt«i«e«i>l» 


Cooper,, 
Co., 


,'#niner 


Suuthwafk,  F 

Threadneedle  Street ;  An^guond,  Off.  Am'.    Mar,  17. 
Fcou  John.  Liverpool,  Wine  Merchant.      Tbfler  k  Co.^ 

^Bedford  Rowi  Lovwlet  k  Co.,  Llveffpoel.  Feb.  87. 
Forster,  Tho.*  k  Bobeft  Forster,  T^cal,  Kertbvmbcrlandf 

Fioar  Dealers.    Meggimmk  Co.,  King^  icoad,  Sedford 

Row;  ff'i/sofl,  Murpeth.     Feb. 27. 
Flook,  Moses,  Kingswood-hiU,  Gloucester,  Currier fc  Shoe. 

maker.        WUuk  Co.,  Bedford  Row }   Bsvsn  k  Co., 

Bristol.    Mar.  8. 
Gouldcn.  John.  Hope  Street.  Hackney  Road.  Carpenter  ii 

Victualler.       Norton*  New  Street,  Bishopsgate  Street } 

Cfar«kOff.Ass.    Feb.M. 


44S 


Bankrupts. — DiisolutioM  of  Pro/ei$ioAal  Porter  ships. 


Qoodboni,  JohB,  Btighton  Place,  New  Kent  Road,  SUver- 
•inith  &  Jeweller.  Wright,  Upper  North  Place,  Oray*t 
Inn  Road  }  Waiikmam,  Off.  Am.    Feb.  27. 

Hawkaley,  Charles,  Ltverpnol,  Merchant.  AfauMto/ev,  LU 
Terpool;  Adiingum  9t  Co.,  Bedford  Row.     Feb.  20. 

Huddleston,  Samuel,  Manchester,  Saddler.  Bower,  Chan- 
cery Lane  ;  Dickin,  Manchester.    Feb.  24. 

Boyle,  Joshua,  Manchester,  Victaaller.  Johnaon  &  Co., 
Temple;  Higson  &  So;  Manchester.    Mar.  S. 

Hogg,  Beiy.  jun.,  Armley,  Leeds,  York.  Cloth  Manufactu- 
rer, tvigglenoorth  &  Co,,  Gray's  Inn)  Richardion, 
Leeds.    Mar.  S. 

Holden,  John,  Bacup,  Wballey,  Lancaster,  Cotton  Spin- 
ner &  Manufacturer.  Jokiuon  &  Co.,  Temple ;  Brack- 
ea6«rv,  Manchester.    Mar.  S. 

Hatton,  Peter,  Heaton  Norris,  Lancaster.  Innkeeper.  B<ick, 
Verulam  Buildings,  Cray's  Inn  j  Ltngurd  k.  Co.,  Hea- 
ton Nurris.    Mar.  8. 

Hider,  Ann,  Otfurd,  Kent,  Cheesemonger  &  Grocer.  £<i- 
iMirrfi,  Off.  Ass.;  Sandom,  Dunster  Court,  Mincing  Lane. 
Mar.  10. 

Holloway,  Wm  ,  Dorset  Street,  Clapham,  Surrey,  Bre^rer. 
Groom,  Off.  Ass.  j  Barber  &  Co.,  FumiTal*s  Inu.  Mar. 
10. 

Hicks,  John  Phillimore,  &  Charles  Edward  Hicks,  Easting- 
ton,  Gloucester,  Clothien.  Abbott,  Off.  Ass. ;  Lqftgit 
Co.,  King  Street,  Cheapside.    Mar.  18. 

Hickson^Antnony,  Doncaster,  York,  Grocer.  Forbei  k  Co., 
Ely  Place,  Holborn  ;  Afosoa  &  Co.,  Doncaster.  Mar.  13. 

Herbert.  Thomas,  Brynmawr,  Llanelly,  Brecon  ,  Grocer. 
Riekardson  k  Co.,  Bedford  Row;  Oabb,  Abergavenny. 
Mar.  17. 

Jacobs,  Simon,  Manchester.  Merchant .  Demson  &  Co. 
Manchester;  Ifolsuley  &  Co.,  Chancery  Lane.    Feb.  20. 

Jorie,  James,  Bagillt.  Holywell,  Flint,  Ale  &  Porter  Brew, 
er.  Mtpriek  k  Co.,  Red  Lion  Square ;  Oldfield,  Pendre, 
Holywell.    Feb.  24. 

James.  Wm.,  Brighton,  Sussex.  Grocer.  JSemMcr,  Brigh- 
ton ;  Dax  k  Co.,  Lincoln's  Inn  Fields.     Mar.  3. 

King,  Stephen,  Hinnerton  Street,  Kntghubridge,  Baker. 
CaUejf,  Guilford  Street;  Turquanff,  Off.Au.    Feb.  20. 

King,  John,  Cambridge,  Grocer.  Metcalfe,  iun«,  Wisbech ; 
Messrs.  BoKn-,  Lincoln's  Inn  Fields.     Feb.  20. 

Knane,  Edw.,  Walsoken,  Norfolk,  Cattle  Salesman.  Clarke 
Be  Co.,  Lincoln's  Inu  Fields  ;  Beckwith  k  Co.,  Nor- 
wich.   Mar.  3. 

Lockwood,  Geo.,  k  Wm.  Wilson.  Liverpool,  Merchants, 
k  Factors.  Norrie,  Liverpool;  Norri*  k  Co.,  Great 
Ormond  Street.    Feb.  20. 

Lapton,  Jonathan,  Leeds,  York,  Oil  Merchant.  Dmidwn, 
Lawrence  Lane ;  Messrs.  Lee,  Leeds.     Feb.  24. 

Mitchell,  Wm.,  Strand,  Lodging-house  Keeper.  BeUker, 
Off.  Ass.;  if*Bsefcete,  SUpIelnn.    Feb.  24. 

Mechelen,  Joseph,  Cliflon,  01<.ucesier,  Publisher.  Crosiy, 
Bristol  iBicknetl  k  Co.,  Lincoln's  Inn.      Feb.  24. 

M'Carthy,  Dan.  Tho..  Bristol,  Stationer  &  Dealer  in  Rags. 
Wkite  k  Co.,  Bedford  Row ;  Btvan  k  Co.,  Bristol.    Feb. 

Mitchell,  Samuel,  Sheffield,  York,  Merchant  k  Factor. 
Walter  k  Co.,  Symond's  Inn,  Chancery  Lane ;  Brown 
k  Son,  Sheffield.    Mar.  17. 

Nixon,  Henry,  Warwick  Lane,  London,  Carpenter  &  Buil- 
der. Oiisoii,  Off.  Ass. ;  Wtrt,  St.  Swithin's  Lane.  Feb. 
20. 

Nippin,  Geo.,  Northampton,  Upholsterer.  Blackstoek  k 
Co.,  Temple;  Coolce,  Northampton.    Feb.  24. 

Norman,  John,  Bnrslem,  StafToid,  Innkeeper.  Hardtng, 
Barslem ;  Smith,  Chancery  Lane.    Mar.  13. 

Pinson,  John,  Norwich,  Linen  Draper  k  Haberdasher. 
Newton,  Norwich  ;  Taylor  k  Co.,  Bedford  Row.    Feb.  24. 

Pope,  John  Wm.,  Wood  Street,  Cheanside,  Carpet  Ware- 
houseman. Danf(T/eid,  Lincoln's  Inn  Fields:  Brinton, 
Kidderminster ;  Lackington^  Off.  Ass.    Feb.  27. 

IHunhara,  Benj.,  High  Street,  Shadwell,  k  Liverpool,  Sail 
Maker  k  Slopseller.  Gibaon,  Off.  Ass. ;  Downer  &  Co., 
Furnival's  Inn.    Mar.  6. 

Peon,  John,  Leamington,  Warwick,  Bookseller.  Pouasett 
k  Co.,  Great  Winchester  Street  t  Johnson,  Off.  Ass. 
Mar.  13. 

Pleace,  Wm., Bristol,  Victualler.  Petera  k  Co.,  Bristol; 
Hicka  k  Co.,  Bartlett's  Buildings,  Holborn.    Mar,  IS. 

Retemeyer,  Mynhard,  Liverpool,  Salt  Dealer.  Chtater, 
Staple  Inn;  Daoenport,  Liverpool.    Feb.  24. 

Ray,  Geo.  Alex.,  Ramsgate,  Kent,  Lodging-house  Keeper. 
EdwardakCo.,  Park  Place,  St.  James's.    Mar.S. 

Rowed,  Henry,  k  John  Wm.  Greenshields,  New  Bond 
Street,  Tailors.  Walker,  Southampton  Street,  Blooms- 
bury ;    Grahctm,  Off.  Ass.    Mar.  13. 

Roberts,  David.  Pwlheli,  Carnarvon,  Draper.       Joknaon  k 

Co.,  Temple :  Brackenbnrif,  Manchester.  Mar.  18. 
Rothwell,  Tho.,  Manchester,  k  Blackburn,  Cotton  Manu- 
facturer. Makinaon  k  Co.,  Temple;  Atkinson  k  Co., 
Manchester.  Mar.  13. 
Robinson,  John,  k  Wm.  Robinson,  Burslem,  Stafford, 
<>'ommon  Brewers  k  Colour  Manufacturers.  Harding, 
Bvrslem;   AnitA,  Chancery  Lan^.     Mar.  13. 


Smith,   Wm.  Sanderson,    NewcacUi^-vpon.Tjn^    Dnaer. 

Asknrat,  Bridge  Strvet,  Blackfriars;    Jolumo§,  Off.A». 

Feb.  20. 
Slet.  Noah,  Princes  Street,  Stamford  Street,  Blackfriars, 

Leather  Dresser.    Great,  Off.  Ass. ;  Goreii,   South  Mo>- 

toit  Street,  Hanover  Sonare.    Feb.  27. 
Swift,  Isaac,   k  Geo.  Swift,    Lane  End,  Stoke-upon -Trent. 

Stafford.  Tailors  k  Drapers.        Tooke  k  Co.,  Bedfoni 

Row;  Clark,  Lane  End.    Mar. 3. 
Shields,   John,   Bridge  Road,     Lambeth,    Surrey,   Wire 

Worker.      Edwards,  Off.  Ass.;  Wigtey,  Pickett  Street, 

Strand.    Mar.  10. 
Sandon,  Frederick,  Newgate  Street,  Druggist.      Fraakkam, 

Walbrook  Buildinn ;  Goldtmid,  Off.  Ass.    Mar.  13. 
Smith,  John,  Wheateley,  Oxford,  Surgeon  k  Apothecary. 

Qretn,  Off.  Ass. ;    RmdaU  k  Co.,  Walbrook  Buildinn. 

Mar.  Is. 
Shirley,  Benj.,  Blackfriars  Road,  Surrey,  Wholesale  Dealer 

in  Earthenware,  k  Retail  Dealer  in  Shoes.     i3albtaitk, 

South  Square,  Gray's  Inn ;  Joknson,  Off.  Asa.     Mar.  17. 
Tumbull,   John,   Tyncmouth,    Nortburaberlaod,  Cabinet 

Maker  k  Grocer.   Lowren,  Pinner's  Court,  Broad  Street, 

London,  k  at  Tynemoutn.    Feb.  27. 
Taylor,  Wm.,  Great  Yarmouth,  Norfolk,  Surgeon,  Apothe- 
cary, k  Druggist.    Reynolds  k  Co.,  Great  Yarmouth; 

Clarke  k  Co.,  Lincoln's  Inn  Fields.     Mar.S. 
Tipper,  Samuel,  Whitebrook  Mills,  Landogo,  Monmouth, 

Paper  Manufacturer.    L«/ty  k  Co.,  King  Street,  Cheap- 
side  5  Cannon,  Off.  Ass.    Mar.  10. 
Tamer,  James,   Honiton,  Devon,  Tea  Dealer  k  Gnxer. 

Gibsofs,  Off.  Ass. ;  Latsroace  k  Co.,  Bucklersbory.   Mar. 

Thomas,  Nathaniel,  Manchester,  Upholsterer  k  Cabinet 
Maker.  C.^.csler,  Suple  Inn ;  Cktqnnan,  Manchester. 
Mar.  10. 

Trotter,  Rob.,  T>nemouth,  Northumberland,  Ship  Owner 
k  Merchant.  Lowreg,  Pinner's  Court,  Broaa  Street, 
L«indon,  k  at  Tyncmouth;  We&ster,  Nonh  Shields. 
Mar.  17. 

Taylor,  Wm.,  Gateshead,  Durham,  Builder.  Gibsem,  New- 
castlc-upoii-Tyne;  Swaiu  fit  Co.,  Frederick's  Place, 
Old  Jewry.    Mar.  17. 

Vuss,  John,  Weymouth  k  Melcombe  Regis,  Dorset,  Gro- 
cer. C2arilr,  Weymouth;  Capet,  Raymond Bnildiup, 
Gray's  Inn.     Feb.  20. 

Whitehouse,  Tho.,  Balsall-Heath,  King^  Norton,  Worces- 
ter, Br'ckmaker,  k  Keeper  of  a  Licensed  Retail  Berr- 
Shop.  Spurrier  k  Co.,  Birmingham ;  Norton  k  Co,, 
Gray's  Inn.    Feb.  20. 

Williams,  Joseph,  Salford,  Lancaster,  Innkeeper  &  Com. 
mon  Brewer.  Barmtt,  jun.,  Manchester;  Home,  Si. 
Mildred's  Court,  London.    Feb.  34. 

Wright,  Beuj.,  Liverpool,  Ship  Broker  k  Merchant.  Worth- 
inglon,  Liverpool ;  Leather,  Liverpool ;  T^lor  k  Co., 
Bedford  Row.    Feb.  27. 

Williams,  John,  Chester-le-Street,  Durham,  Linen  k 
Woollen  Draper.  Raffnes,  Norfolk  Street,  Strand; 
Messrs.  Marshall,  Durham.    Feb.  27. 

West,  Joseph,  Keate  Street,  Christchurch,  Middlesex,  Vic- 
tualler. Henderson  k  Co.,  Leman  Street,  Goodnaa's 
Fields;  Graham,  Off.  Ass.    Mar.  3. 

Wright,  John,  Newcast1e>upon-T)-ne,  Jeweller  k  Silrer. 
smith.    Bell  k  Co.,  Bow  Churchyard ;   Sef  asoar,  Nev- 


castie-upon-Tyne.     Mar.  3. 
Wilkes,  Wm.  Vilfers,  Birmlngh 


,  _..,  _ -pham,  Factor.    Clarke  k  Co., 

Lincoln's  Inn  Fields  ;   Coimore,  Birmingham.     Msr.  3. 

Wilmot,  Sam.  Keynolds,  Bristol,  Brewer.  Hicks  k  Co.. 
Bartlett's  Buildings,  Holborn;  Wellittgton,  jun.,  Bris- 
tol.   Mar.S. 

Williams.  Wm.  Pitt,  k  Wellington  William^Bexley.  Kent, 
Drapers  &  Grocers.  BeUher,  Off.  Ass.;  ITarae,  j no., 
Leadenhall  Street.     Mar.  10. 


DISSOLUTIONS  OF  PROFESSIONAL  PARTNERSHIPS. 

Prom  Feb.  20,  to  Mar.  17,  \9Sk,  both  Mclastw, 
with  Dates  when  gasttied. 

Buys,  William,  &  Richard  Anslice,  Bridgewater,  Somerset, 
Attorneys  at  Law  k  Solicitors. 

Phelps,  Robert,  &;  Thomas  Jones,  Ledburv,  Hereford,  At- 
torneys, Solicitors,  k  Conveyancers.     Mar.S. 

Richardson,  Charles,  &  James  Beaumont,  Golden  Squarei 
Attorneys  &  Solicitors.    Mar.  6. 

Weaiherby,  Edward,  k  William  Crinps  Kitchener.  New- 
market, Cambridge,  Attorneys,  &  Solicitors.     Mar.  10. 


Slie  itegia  ^titferHnr^ 
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SATURDAY,  APRIL  4,  1835.         No.  CCLXIf. 


Hoiuf. 


THB  SCIBNCES,  IN  THSIR  RELA- 
TION TO  THE  PRACTICE  OF  THE 
LAW. 


Wx  an  gratified  by  the  appearanee  of  a 
woA.\  i¥hich  appears  to  us  to  be  the  pro- 
duction of  an  enquiring  and  amiable  mind, 
inteiMkd  at  onoe  to  enforce  the  nece^Bity  for 
the  kwyer's  extending  his  views  to  other 
lattorB  than  the  mere  technicalities  of  his 
profession,  and  to  grre  him  the  means  of 
doing  it.  It  has  indeed  been  said^  that  the 
)awis  jealons  of  all  rivals;  that  she  demands 
the  imdivided  affectbn  of  her  adherents. 
"  The  lady  Common  Law/'  says  the  old 
Bttum,  "  mqat  needs  lie  alone ;"  and  we 
ue  wffling  to  admit,  that  in  the  first  yean 
of  die  stiidenf  s  eapeer,  be  woold  do  Well  to 
give  the  law  his  ezclnsive  attention ;  but,  as 
time  rolls  on,  when  he  is  well  grounded  in 
principles ;— when  the  outline  is  aJl  sketch- 
ed in,-*rhe  may  be  permitted  to  tBke,  as  his 
iecraatbn»  the  study  of  other  matters,  which 
may  possibly  be  of  direct  service  to  him  in 
lus  profsssion,  and  at  any  rate,  will  expand 
and  renovate  his  mind.  But  let  us  hear 
what  our  author  says  of  the  advantages  of 
some  acquaintance  with  the  sciences  to  the 
menibeiB  of  onr  profession. 

^'Hieal^test  consideration  will  shew  the 
advantage  of  even  a  mere  outline  to  the  practi- 
cal kuwyer.  Every  phenomenon  or  occurrence 
hi  the  univene  is  the  result  of  the  pre-establish- 
ed laws  of  nature;  and  the  moH common  oc- 
currences of  life,  mental  or  physical,  cannot  be 
conducted  on  any  other  principles  i  therefore 
the  whole  practice  of  the  lawyer  must  have 

•  Bleneats  of  the  Logical  and  Expcrunsntiil 
Sdeoces,  4K>nsidered  in  their  rektion  to  the 
Pmotiee  of  the  Law.  Henry  Butterwortfa. 
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some  relation  to  the  laws  of  matter  or  ndnd ; 
and  aldiougb  a  man  may,  by  practice  and  rou- 
tine, succeed  in  a  certam  degree  in  the  affidm 
of  life,  yet  a  knowle^e  of  those  laws  of  natare 
wiU  elevate  his  character  and  enable  him  to  act 
with  decision,  arising  from  a  consciousness  of 
knowing  the  reason  of  things,  hi  many  cases, 
in  our  courts  of  juffispmdencc^  altkouj^  the 
laws  of  nature  be  act  the  mun  question  m  dia> 
puts,  but  the  existence,  past  or  present,  of 
some  feet  or  phenomenon  resultiag  irom  them  i 
yet  a  knowledge  of  those  laws  must  be  of  great 
assistance,  and  in  some  oases  almost  indispens- 
able, to  the  piactitioner  of  the  law.  No  man 
can  attend  the  Courts  <of  Nid  fTuu^  eaea  fer 
a  few  hours,  without  hearing  tke  principles  of 


experimentsl  philosophy  applied  and  diac 
sedi  not  perhaps  in  technical  lanniage, 
with  the  ostentation  aad  parade  of  scien 


parade  ot  sciOBcet 
but  still  they  are  the  same  principles  i  and  a- 
little  knovraedge  would  sometunes  save  wit- 
nesses finim  penury,  aad  suitois  and  thehr  pro» 
fessional  aaeats  from  defeat  and  confusion. 
The  laws  w  nature  would  often  prove  the  im* 
possibility  of  fects  winch  may  be  altempled  to 
DC  povea  by  falsehood  and  pei;^ury.  The  era- 
dibdity  or  incredibility  of  a  iiek  or  phenoma- 
aan,  caa  oi^  he  aaoerlaiaed  by  a  knowled^ 
of  preriotts  discovered  fisicts  or  laws ;  and  lie 
eredulity  of  an  individual,  whether  judge,  bar- 
rister, or  attorney,  will  depend  on  the  amount 
of  his  knowledge.  An  ignorant  man  does  not 
perceive  the  accordance  or  aaa-accordaace  of 
tacts  with  nature;  and  often  believes  that  whidi 
is  possiMe  to  be  impossible,  and  that  which  is 
impossible  to  be  possible,  and  even  probably. 
Bbt  the  well-informed  man  has  a  reason  for 
his  belief,  and  distrusts  every  thing  which 
would  be  ooatvaiy  to  the  known  laws  of  na- 
ture, however  strongly  supported  by  testimony. 
In  iNToving  the  facts  of  a  cssCs  then,  it  is  evi- 
dently often  essential  to  bo  acquainted  with 
science,  in  order  to  know  what  is  necessary  to 
be  proved,  and  what  kind  of  evidence  should 
be  producedt  as  weH  as  to  know  when  any  at- 
tempt is  mad^  to  impose.  There  are,  n^ore- 
over,  some  few  cases  fas  which  the  wy  pfln- 
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dples  of  nature  are  the  points  in  dispute. 
The  arts  and  manufactures  of  tliis  country  are 
intimately  connected  with  the  sciences  $  and, 
as  we  advance  in  die  career  of  improvement, 
tliis  connexion  must  become  more  intimate. 
And  not  oniy  in  trials  at  nisi  prius  is  a  know- 
ledge of  what  has  been  discovered  of  the  laws 
and  constitutions  of  nature  desirable,  but  in, 
many  other  cases,  as  in  the  drawing  up  of  cer- 
tain documents  connected  with  the  arts,  com- 
merce, ^  mining,  and  the  Uke,  an  acquaint- 
unce  with  the  various  ways  in  which  such 
knowledge  has  been  previously  applied,  is  in- 
dispensable. Ignorance  is  culpable,  for  it  may 
give  rise  to  great  injury  to  the  client.  Take, 
for  example,  the  case  of  a  patent  for  an  inven- 
tion, and  suppose  an  attorney,  ignorant  of  9xm 
science  but  law,  instructed  to  draw  the  specin- 
cation  required  by  law ;  he  neither  understands 
the  principles  nor  the  language  of  the  subject 
on  which  he  is  employed,  and  &s  instructions  to 
counsel  are  very  deficient,  or  perhaps  incorrect. 
The  specification,  when  drawn  up,  is  returned 
to  the  attorney,  who  is  quite  unable  to  judge 
of  its  sufficiency,  and  the  client— often  in  such 
case,  poor  and  illiterate, — ^after  paying  heavily 
to  the  Crown  for  the  exclusive  enjoyment  of  an 
invention  which  he  promised  himself  would 
make  his  fortune,  and  after  paying  the  legal 
expenses  he  has  incurred  for  security's  sake, 
finds,  on  his  rival  manufacturer  disputing  the 
matter  with  him,  thjEtt  his  specification  is  so 
defective,  whether  containing  too  much  or  too 
little,  that  he  must  give  up  his  patent,  and  sub- 
mit to  the  loss,  not  only  of  the  anticipated 
wealth,  but  of  the  legal  expenses  of  the  fitigs- 
tion  and  defence  of  Bts  patent,  as  well  as  tm 
«osts  of  obtaining  it.  Almost  every  patent  for 
aa  invention;  which  should  have  bKaught  large 
-remuneration  to  the  patentee,  has  bee^  in- 
fringed and  litigated,  and  many  of  such  patents 
have  been  set  aside.  Wherever  there  is  a 
chance  of  sharing  the  benefits  of  an  invention, 
there  will  be  altempts  to  infringe  the  patent. 
These  are  some  of  the  cases  in  which  a  know- 
ledge of  the  experimental  sciences  is  useful  in 
the  practice  of  the  law;  those  which  are  called 
the  pure  sciences  are  pre-eminenfly  so  in  the 
study  of  it,  particularly  the  science  of  logic, 
&c.  The  members  of  the  law  have  so  mucaio 
do  with  reasoning  and  with  words,  in  using 
them  themselves  and 'construing  the  meaning 
in  which  others  have  used  them,  that  the  Hci- 
ence  of  logic  has  l>een  universally  admitted  to 
deserve  from  them  even  more  attention  than 
the  other  sciences.'' 

The  author  then  proceeds  to  lay  down 
the  principal  rules  of  the  sciences,  the  know- 
ledge of  which  he  considers  will  be  found  par- 
ticularly advantageous  to  the  lawyer,  tn 
these  rules,  or  in  their  illustration,  he  does 
not  pretend  to  novelty;  indeed,  if  we  can 
trust  our  recollection,  he  has  frequently 
adopted  the  words  of  some  of  the  popular 
authors  mentioned  in  his  pre&ce,  without 
anyjnore  particular  reference.  The  follow- 
ing passage  will  convey  to  our  readers  an 


idea  of  the  manner  in  which  some  know- 
ledge of  tiie  law  of  motion  may  be  rendered 
avauable  to  practice, 

**  On  the  other  hand,"  things  remain  at  rest 
until  moved  by  mechanical  force  3  thus  when 
a  coach  or  boat  is  dragged  forward,  the  per- 
sons in  it  find  themselves  at  first  thrown  to- 
wards the  hinder  part  of  it.  When  the  car- 
riage or  boat  advances,  they  are  at  first  at  rest, 
ana  it  requires  that  they  should  be  put  into 
the  same  state  of  motion  as  the  carriage.  Id 
the  same  manner,  a  weight  suspend^  by  a 
spring  on  hoard  ship,  is  seen  vibrating  up  and 
down  as  the  ship  pitches  with  the  waves.  It 
seems  to  fall  as  the  ship  rises,  and  to  rise  as 
the  ship  falls;  but  the  motion  is  really  in  the 
ship,  and  the  comparative  rest  is  in  the  weight. 
When  horses  or  other  live  stock  are  shipped, 
as  their  bodies  remun  at  comparative  rest  like 
the  weight,  when  the  ship  heaves  they  cannot 
keep  their  footing,  and  it  is  necessary  that  they 
should  be  properly  slung,  to  prevent  their  be- 
ing  injured.  In  the  case  of  Lawrence  v.  Aber- 
dein,  6  B.  &  Ad.  107,  it  appeared  that  thirtf 
mules,  ten  asses,  and  thirty  oxen,  were  shipped, 
and  sailed  on  the  17th  January,  1820,  with  the 
animals  properly  stowed  on  board;  on  the 
19th  Januarv  a  violent  storm  arose,  which 
caused  the  ship  to  labour  and  pitch  greatlv. 
This  lasted  without  intermission  until  the  30m, 
when  for  the  preservation  of  the  ship  and 
cargo,  and  on  account  of  the  damage  the  ship 
had  sustained,  they  put  into  harbour.  On  the 
first  day  of  the  storm  two  of  the  mules,  one  of 
the  oxen,  and  five  of  the  asses  were  kiUed,  bei* 
ing  unable  to  keep  their  footing,  from  their 
inertia,  or  being  at  comparative  rest,  and  the 
pitching  of  die  ship ;  and  the  remainder  of  the 
animals  received  such  injuries  Hiat  alt  of  them, 
except  six.  mules  and  one  ass,  dield  in  conse- 
quence, before  the  ship  left  the  harbour.  One 
of  th^  six  mules  afterwards  died  b^re  the 
siiip  arrived  at  her  port  of  destination.  Hie 
case  was  reserved  for  the  opinion  of  the  Court, 
as  to  whether  this  mortality  was  excepted  by  a 
warranty  of '  free  from  mortality'  contained  in 
the  policy  of  insurance  on  which  the  action  was 
brought.  The  Court  held,  that  mortality 
means,  in  its  ordinary  sense,  death  from  natu- 
ral causes ;  and  judgment  was  given  for  the 
plaintiff.  The  case  of  Gany  v.  Lioyd,  3  B.  & 
C.  793,  was  of  a  similar  nature :  three  hones, 
insured  from  London  to  Jamaica,  were  shipped, 
and  they  were  properly  secured  in  stalls  with 
slings  and  halters,  having  sufficient  partitions 
between  them,  and  also  a  person  to  attend  and 
take  charge  of  them.  On  the  night  they  sailed 
the  wind  blew  very  hard,  with  excessive  squidls: 
the  horses,  by  the  labouring  of  the  ship,  and 
from  their.  •«»  inertia,  that  is,  from  their 
bodies  being  at  comparative. rest,  broke  their 
slings;  and  one  of  them,  by  kicking^  broke 
down  the  partition  between  it  and  the  next 
horse,  in  consequence  of  which  the  remaining 
partition,  by  the  kicking  of  the  two  horses, 
who  were  thus  brought  together,  was  also 
broken  down.  The  horses,  having  then  no- 
thing to  support  them,  were  unabk  to  stand. 
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on  aceonnt  of  the  ipreat  rolling  of  the  vessel; 
and  by  their  Icicking,  they  bruised  and  hurt 
each  other  so  much,  that  about  eight  o'clock 
die  next  moraing  two  of  them  were  found 
dead,  having  theu*  necks  broken*  and  being 
oUiennse  excessively  bruised;  the  third  was 
in  a  dying  state,  ana  in  about  an  hour  and  a 
half  anerwards  it  also  died.  The  slings  having 
been  broken,  could  not  be  replaced  or  repaired, 
on  account  of  the  state  of  the  weather,  and 
from  the  danger  of  going  among  the  horses, 
which  were  then  loose  and  unsupported.  No 
question  seems  to  have  been  raised  as  to  the 
aoffictency  of  the  slinks,  which,  from  their  hav- 
ing to  sustiun  the  weight  of  the  horses,  on  the 
sudden  jerics  and  swingings  caused  by  Ditch- 
ings of  the  vessel,  ought  to  have  been  of  great 
strength.'^ 

We  may  probably  give  some  further  ex- 
tracts firom  the  work  in  a  future  number. 


FURTHER  OBJECTIONS  TO  THE 
IMPRISONMENT   FOR   DEBT   BILL. 


That  the  power  proposed  to  be  ^ven  to  a 
Judge  at  Chambers,  to  determine  whether 
judgment  shall  be  immediately  signed,  or  a 
trial  before  a  jury  be  permitted,  is  objec- 
tionable, inasmuch  as  the  large  class  of  cases 
to  which  such  power  applies,  will  be  decided 
in  the  Judge's  private  room  on  written  af- 
fidavits, without  the  benefit  of  oral  exami- 
nation, and  in  the  presence  only  of  the  at- 
torney on  each  side,  or  their  derhs;  and 
the  dief endant  will  thus  be  deprived  of  his 
light  of  trial  by  jury  in  a  public  court. 

That  the  Bill,  in  providing  a  summary 
and  expeditions  remedy  on  bonds,  bills,  and 
notes,  will  work  great  injustice  towards  the 
vast  majority  of  creditors,  who  supply  goods 
at  a  fixed  period  of  credit,  and  who  are  not 
accustomed  to  receive  bills  of  exchange. 
The  property  of  the  debtor  will  be  sacrificed 
to  meet  these  undue  preferences,  and  the 
rest  of  his  debts  will  remain  unsatisfied. 

That  a  debtor  who,  it  is  feared,  will  ab- 
scond, should  be  liable  to  be  arrested  on  the 
creditor  swearing  that  he  verily  believes  the 
debtor  intends  to  abscond,  and  it  should  not 
be  incumbent  on  the  creditor  to  prove  pro- 
bable cause  for  such  belief,  inasmuch  as  it 
may  be  founded  on  informaiion  communi- 
cated by  the  debtor  himself,  or  on  circum- 
stances known  only  to  the  creditor,  and 
therefore  cannot  be  given  in  evidence. 

That  the  intended  assignment  of  the 
debtor^s  property  to  satisfy  a  single  judg- 
ment creditor,  will  destroy  the  credit  of  the 


debtor,  and,  by  ruining  him,  injure  all  his 
other  creditors.  The  assignment  made  on 
the  application  of  a  single  creditor,  should 
therefore  not  be  limited  for  his  benefit,  but 
extended  to  all  the  creditors ;  and  conse- 
quently all  the  additional  relief  which  is 
now  required  may  be  better  effected  by  ex- 
tending the  provisions  of  the  Lords'  Act. 

That  the  property  of  the  debtor,  seized  at 
the  instance  of  a  judgment  creditor,  should 
by  operation  of  law,  vest  in  the  trustee  of 
his  estate ;  and  the  assignment  should  ex- 
tend to  book  debts  as  well  as  obligations 
and  securities. 

That  power  should  be  given  to  the  debt- 
(k\  within  a  limited  period,  to  satisfy  the 
judgments  against  him,  and  supersede  the 
assignment. 

That  where  four-fifths  in  number  and 
value  of  the  creditors  are  agreed  in  accept- 
ing a  composition  for  their  debts,  there 
should  be  a  provision  to  compel  the  rest  of 
the  creditors  to  come  into  the  arrangement. 

lliat  the  present  remedy  against  debtors 
should  not  be  taken  away  without  substi- 
tuting an  improved  system  in  its  stead.  The 
interest  of  creditors  should  be  the  para^ 
mount  object,  and  not  the  indulgence  of 
debtors. 

That  although  some  of  the  provisions  in 
the  bill  may  be  effectual  in  regard  to  honest 
debtors  (but  for  whom  the  present  law  is 
sufficient),  the  Bill  will  fail  in  its  object 
against  firaudulent  debtors,  who  being  freed 
ihooi  impiiaonment,  will  conceal  their  pro- 
perty witli  impunity. 


A  JUDGE  RETURNING  TO  THE  BAR. 


In  your  Legal  Observer  for  March  7th,  we 
have  an  interesting  article  '*  On  the  Right  of  a 
Judge  to  return  to  the  Bar;"  and  the  most 
celebrated  instance  of  a  Judge  returning  and 
practising  at  the  bar  is  there  stated  as  that  of 
Sir  Robert  Heath,  10th  year  of  King  Charles 
Ist.  I  conceive  the  case  of  Danby  to  be  yet 
more  remarkable :  it  is  referred  to  by  Lord 
Chief  Justice  Holt,  in  the  celebrated  cause  of 
CofS^  and  Bernard,  12  Mod.  Rep.  482,  when 
citing  another  case,  9  Edw.  4,  406 ;  wherein 
he  observes^  ''  that  was  but  a  debate  at  bar. 
For  Danby  was  but  a  counsel  then,  though  he 
had  been  Chief  Justice  in  the  beginning  of 
Edw.  4th,  yet  he  was  removed  and  reetored 
again  upon  the  restoration  of  Hen.  6,  as  ap- 
pears by  Dugdale's  Chronica  Series." 
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Recovery  of  Monefpald  in  Ui$iake. 


ON  THB  RIGHT  TO  RECOVER 
MONEY  PAID   UNDER  A  MISTAKE. 


We  shall  shortly  state  the  law  respecting 
the  recovery  of  money  paid  hy  mistake. 

The  rule  at  law  generally  recognized  as 
to  this,  is,  that  if  a  person  pays  money  by 
mistake,  in  ignorance  of  the  law,  he  cannot 
recover  it ;  but  if  in  ignorance  of  the  facts 
of  the  case,  that  he  can. 

Thus,  where  an  underwriter  of  a  policy  of 
insurance  upon  a  ship*  having  paid  the  a- 
mount  of  the  insurance  as  for  a  loss  by  caf^, 
ture,  sought  to  redeem  it/  on  the  ground 
that  the  assured  had  not,  at  the  time  of  ef- 
fectuag  the  insurance,  disclosed  to  the  un- 
derwriter a  material  letter  respecting  the 
time  at  which  the  ship  sailed ;  but  it  being 
proved  that  before  the  loss  on  the  policy 
was  adjusted,  all  the  papers,  including  the 
letter  in  question,  had  been  Itud  before  the 
underwriter,  it  was  holden  that  he  could  not 
recover,  for  every  man  must  be  taken  to  be 
cognizant  of  the  law*.  And  where  mouey 
has  been  paid  by  virtue  of  a  legal  process,*^ 
or  tiireat  of  a  suit,<^  it  is  quite  clear  that  it 
cannot  be  recovered,  although  improperly 
paid:  nor  where  the  transaction  has  been 
of  an  illegal  character,  and  the  parties  stood 
in  pari  delicto  ;^  nor  where  tlie  money  paid 
was  due  in  honour  and  conscience,  tliough 
not  legally  recoverable.® 

But  where  the  facts  have  been  concealed, 
or  even  mistaken,  the'  money  may  be  reco- 
vered. 

Thus,  where  A  ,  who  was  indebted  to  the 
estate  of  B.,  a  bankrupt,  paid  the  debt  to 
hb  assignees  without  setting  off,  as  he  wbs 
entitled  to  do,  a  sum  of  money  due  to  him- 
self from  the  bankrupt,  it  was  holden  th(^t 
4.  might  recover  the  lAoncy  which  he  had 
neglected  to  set  oSJ  And  in  a  very  receat 
case,?  where  money  was  paid  under  a/or- 
get/ulness  of  facts,  it  was  held  to  be  recover- 
able.    The  facta  were  these : 

Oldban)  became  a  baukrupt  in  March  1831, 
and  since  that  time  the  plain  tit}'^,  with  the 
sanction  of  the  other  crediiprs,  curried  on,  for 

^Bil&ie  V.  Lumley^2  East.  4^9. 

^  Marriott  v.  Hampton,  7 1.  R.  269.  fiam* 
let  V.  Richardson,  9  Bing.  644. 

e  KnibOs  v.  Hall,  1  Esp.  S4. 

d  Browning  v.  Morris,  Cowp.  790. 

«  Turner  v.  Arundel,  2  Bla.  R.  824. 

'  Bize  v.  Dickason,  1  T.  R.  285.  See  aUo 
Chntfieldy.  Paxton,  3  East,  471,  «.,  aud  fnU 
kineon  v.  Johnston,  3  B.  &  C.  434. 

t  LuCM  V.  JForttmchf  \  Moo.  &  Rob.  293. 


their  general  bepeftt^  the  b«^ine«s  of  ^a(itro 
printers,  formerly  carried  on  by  the  bankrupt. 
I1ie  defendant  had  been  occasionally  employed 
by  the  assigfnces  to  engrave  rollf  re  fior  them  for 
the  purposes  of  thp  manufactorv ;  and  in  the 
month  of  April,  1832,  be  sent  in  his  bill,  a. 
mounting^  to  142/,  7^  ^rf.,  for  engraving  six 
rollers.  A  dispute  ar98e  between  the  parties 
respecting  one  item  (of  45/.),  includeil  in  the 
bill,  to  which  the  plaintiff^  insisted  they  were 
not  fairly  subject,  the  rollers  bavingbeen  badly 
engraved.  Btfureil^is  dispute  was  settled,  the 
defendant  applied  for  mone^  on  account ;  and 
Mr.  Lucas  (one  of  the  plamttfTs)  according-ly 
paid  him,  on  the  Ux  and  8th  of  May,  (wu  sums 
on  account,  whiph  amountjed  together  to 
20/.  JO*,  (the  sum  now  soiiirlit  to  b^  recover- 
ed). On  the  i8lh  of  May,  Mr  Lucas,  the  de- 
feudant,  andX^lJbum,  the  baukrupt,  happened 
to  meet  at  the  counting-house  of  the  assignees, 
and  after  some  discussion  betiveen  them,  the 
defendant  agreed  to  give  up  the  item  of 
45/.  Mr.  Oldham  then  taking  up  the  bill 
of  the  defendant,  deducted  the  45/.  from 
the  bill,  making  the  balance  of  97/.  7#  6</. 
insteatl  of  142/.  Is,  M,;  and  the  defendant 
immediately  signed  the  Account,  so  alteredL 
On  the  same  day  that  this  arraugemeui 
took  place,  the  defendant  called  on  the  plain- 
tiff,  Lucas,  for  payment,  and  Lucas  paid  bini 
the  agreed  balance  of  97/.  7s.  Gd. ;  and  al- 
most immediately  after,  he  sent  the  defendant 
notice  that  when  he  did  so,  he  had  forgotten 
that  he  had  already  paid  the  defendant  Iho  t«i'o 
sums  (amounting  together  to  2Qi.  Uhr.)  aasu:- 
count ;  and  that>  consequently,  he  ouf Ut,  ou 
discharging  the  balance,  to  have  paid  huo,  not 
97/.  7*.  6d.,  but  onlv  76L  \7s.  6</. :  he  thene- 
fore  required  the  defendant  to  retiurn  him  the 
20/.  10*.  The  defendant's  clerk  answered, 
that  the  defendant  did  not  consider  he  had 
received  more  than  he  was  entitled  to ;  and 
the  deiendant  had  subaequeptly  refused  to  pay 
the  sum  demanded.  Under  these  circum- 
stances, F.  Pollock,  for  the  defbndant,  contend- 
ed, that  as  the  money  had  been  paid  by  Luca$, 
one  of  the  plaintids,  voluntarily,  aud  us  all  the 
facts  were  at  the  time  within  Lis  kuondedge, 
he  could  not  now  recover  the  money  back. 
Bollond^  B.,  reserved  the  point,  dtrectmg  the 
jury  to  fMid  a  verdict  fur  the  piaintiflfs,  ir  they 
were  of  opinion  that  the  real  agreement  be- 
tween the  partie;:  was,  that  the  full  amount  uf 
the  charge  fur  engraving  the  rollers  was  to  be 
deducted  from  the  defendant's  bill.  Yeidict 
for  the  pluintifts,  dunnages  20/.  10*. 

F.  PvUvck,  on  the  folio w^iug  morning,  ob- 
tained a  rule  nUi  to  set  aside  the  verdict  and 
enter  a  nousuil^  on  the  ground  taken  at  the 
trial. 

The  learned  Judjpes  took  time  to  consider 
the  case,  a^d  on  this  day  delivered  their  judg- 
ment,— that,  as  the  jury  had  in  effect  iound 
that  the  money  was  paid  by  mistake,  in  the 
hurry  of  business,  they  were  of  opinion  that  it 
might  be  recovered  hack,  as  money  had  and 
received  to  the  use  of  the  plaintiffii.  They 
therefore  discharged  the  rule  for  eolcritig  a 
uonsuit. 


Jh^aetieai  Pomis  (/  Generwi  Ini&re^. 
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MBRCHAHT  SKAAiAN 

In  tlic  following  case,  the  rules  are  laldiJowii 
by  Chief  Justice  Titidal  respeTrtirtg  the  extent 
of  the  authority  vested  by  law  in  captjuns  of 
loerchaut  ships  over  the  seamen.  In  aH  action 
of  tresjiass  broug^ht  by  one  of  the  laltel*  agAlnn 
the  f!6nner,  the  endcnce  was  fts  follows  t 

The  plaintiff  was  cutting  up  blubber*  off  the 
coast  of  Japan,  and  the  defendant  told  him  to 
cut  It  thinner ;  that  the  plaintiff  said  he  could 
not,  that  he  cut  it  as  thin  as  any  other  man  in 
the  ship,  and  yet  the  t;aptaiii  was  always  gruin- 
Ui^  at  him;  that  upon  this  the  clbi>tain  abvfed 
him,  and  laid  hold  6f  Ms  dollar,  upon  whieh 
thare  were  more  words,  and  the  chief  mate 
struck  the  plaintiff ;  that  he  then  threw  down 
his  huifc,  and  said  he  would  not  do  any  more 
\Vork  in  a  ship  where  he  was  so  ill-treated : 
that  he  xtent  down  bd^ow,  and  the  captdn  and 
mate  followed  hilD,  and  brought  hhn  up,  and 
pat  handcars  on  him,  and  ht»  was  a  fevv  hours 
■Aler  taken  down  i6to  the  pantry,  and  confined 
there,  with  irons  on  his  hands  and  feet,  daring 
the  nitfht,  for  nearly  four  months ;  that  he  was 
on  dock  walking  about  in  the  day  time,  with 
handcuffs  onl^'  on ;  that  at  first  he  was  kept 
on  bread  and  water,  and  afterwards  had  two 
j^uudsof  meat  a-week,  the  ^nens'  allowance 
oeintf  one  pottnd  a-dayeaeh;  that  in  Novem- 
her  1831,  he  was  taken*  ashore  atWahoo,  in  the 
South  Seas,  and  left  there,  after  a  communica- 
tion  between  the  captain  and  the  English  con- 
sul there.  The  witniisses  stated  that  at  night 
tfe  could  t>nly  lie  on  his  back,  and  c^itld  not 
turn  round,  and  that  a  man  died  in  a  pkce  ad- 
joimntr  the  pantry,  and  the  body  l)ecafr)e  very 
offeattve  from  the  bites  of  cockrottches,  and 
dnl  tke- men  were  ordered  not  to  speak  to  htm 
or  give  him  any  of  their  provisions.  It  ap- 
peared that  the  plaiotiff  haa,  in  a  fit  of  anger; 
stabbed  a  man,  named  Chaml>erlain,  several 
months  before,  for  which  he  underwent  the 

Snniahment  of  cbbbing,  which  pnntshment, 
)e  plaintiff's  witnesses  said,  was  sugftested  by 
the  defendant  i  bat  this  was  denied  by  the  de- 
fendant's witnesses.  The  witnesses  for  the  de- 
fendant also  proved,  that  it  was  understood  that 
no  flogging  was  allowed  on  board,  and  that 
putting  in  irons  was  the  only  punishment  which 
could  be  resorted  to.    Several  of  the  crew  also 


ing  Boirela  and*  oM  neivepapen^  wUdi  were 
lent  him  by  one  of  the  crew.  It  appeared  also 
that  there  was  nbt  any  British  consul  to  be  met 
with  till  they  came  to  the  place  at  which  he 
was  scfit  ashore.  The  ship's  log  vras  pnt  ifi, 
btit  it  only  contsineil  three  entries^-one  as  to 
the  commencement  of  the  transaction,  one  as 
to  the  diminution  of  his  allowance,  and  one  9$ 
to  his  refusing  to  take  bread  and  water. 

Tindali  C.  J.,  in  summing  up,  said,— The 
question  for  your  con^deration  will  be,  whe- 
tner,  under  the  circumstances,  any  thin?  which 
the  cf^ain  did  to  the  plaintiff  exceeded  the 
juM  meaaare  of  punishment.  If  it  did,  you 
mnst  find  your  verdict  for  the  plun^i  if  it 
d^.  aot«  then  you  will  find  for  the  defendant^ 
for,  in  point  of  law,  he  w(ll  be  justified.  By 
the  common  law,  a  similar  power  of  moderate 
chastiseihenC^ift  given  to  the  captain  of  a  ship 
as  there  is  to  a  parent  and  a  schoolmaster.  Thei' 
late  Lord  Tenterden  often  observed,  thai  It 
was  always  desirable^  and  indeed  the  doty  of 
the'clqptain,  to  institute  an  inquiry,  and  hava 
it  entered  on  the  log  wfaftt  the  result  wae.  It 
seems  to  me  that  if  is  undoubtedly  both  lus 
duty  and  his  interest.  It  is  his  duty,  because, 
by  availing  himself  of  the  advice  of  others,  no 
prevents  mmself  fhfm  acting  solely  on  his  own 
feelings,  which  may  be  excited ;  and  it  is  hia 
interest,  because  it  furnishes  evidence  in  hie 
favour  to  be  used  on  the  <fey  of  trial ;  and  it  is 
a  matter  of  regret,  that  a  course  which  is  so 
simple  and  so  useful  has  not  been  resoirted  to 
in  the  present  case,  lliere  are  two  points  for 
consideration ; — first,  what  was  the  offence 
committed  ?  and,  secondly,  what  was  the  pu- 
nishment inflieted?  I  have  Ho  hesitation  in 
saying,  that  the  plaintiff's  throwing  down  the 
iBnife,  and  refusing  to  work,  was  an  offence 
and  a  lireaeh  of  the  articles ;  and  if  the  rest 
of  the  crew  had  done  the  same,  it  would  whol- 
ly have  destroyed  the  venture;  and  the  captun 
had  certainly  a  right,  for  the  sake  of  example, 
to  inflict  a  moderate  and  proportionate  punish- 
ment. There  is  some  doubt,  on  the  evidence, 
Ks  to  whether  the  plaintiff  was  kept  in  close 
confinement  for  the  first  ten  or  twelve  days^ 
or  bad  temporary  relaxation  ^  Imt  it  seema 
that  handcuffs  were  kept  on  the  whole  time, 
from  the  26th  of  June  till  November,  when 
they  arrived  at  Wahoo.  It  does  not  seem  that 
the  offence  committed  was  one  likely  to  affect 
the  existence  of  order  and  discipline  in  the 
ship,  by  lAdneing  others  to  follow  his  example, 
lliere  is  a  considerable  portion  of  the  defend* 
ant*s  evidence,  whioh,  if  you  believe  it,  will  go 
materially  to  reduce  the  damages,  provided 
you  think  the  punishment  improper,  and  find 
your  verdict  for  the  plaintiff.    You  must  apply 


swore  that  they  remonstrated  with  the  plaintiff,  ,ynur  mind  to  say  whether  the  plaintiff  mu^ht 


and  a^ed  him  to  return  to  his  duty ;  thinking 
it  a  shame  that  he  should  be  idle,  while  they 
were  working  night  and  day ;  but  that  he  said, 
be  would  be  damned  if  he  did  any  more  work 
on  board  the  ship.  It  was  also  proved  that  the 
captain  himself  had   several  times  told  the 

Elaintiff  he  mi^ht  have  the  irons  taken  off,  if 
e  would  promise  to  return  to  his  duty,  but  he 
refused,  and  that  he  employed  hia  time  in  read^ 


have  got  out  by  making  some  concession.  For, 
if  so,  he  cannot  claim  compensation  in  da* 
mages  for  that  which  he  might  have  prevented 
by  his  own  conduct;  Murraw  v.  Mouirk,  6  G. 
&P.471. 
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POWER  OP  PARTNERS  TO  BIND 
EACH  OTHER. 

Bt  the  custom  of  England,  partners  have 
the  power  of  binding  one  another  by  their 
individual  acts,  as  the  acceptance  of  a  bill 
drawn  upon  tlie  firm,  if  it  concerns  the 
toade;  Pinkney  v.  HaU,  Salk.  126.  Their 
powers  over  the  stock,  such  as  bills  drawn 
in  favour  of  the  firm,  are  still  greater  of 
binding  their  partners,  as  one  partner  may 
by  his  indorsement  give  a  title  in  a  bfll,  al- 
tiiough  such  bill  may  be  given  in  payment 
of  a  separate  debt  of  the  partner  so  acting 
if  such  transaction  be  without  covin  or  fraud. 
See  Ridley  v.  Taylor,  13  East,  175  ;  Swam 
V.  Steele,  7  East,  210.  This  doctrine,  how- 
ever, has  never  extended  so  fiur  as  to  autho- 
rize one  partner  to  bind  the  other  by  deed, 
and  the  attempt  to  establish  the  doctrine 
was  scouted  by  Lord  Kenyan,  in  Harrison  v. 
Jackson,  7  T.  R.  207. 

How  fin*,  then,  may  this  be  considered  as 
an  attempt  by  onepartner  to  bind  his  partner 
by  deed }  Suppose  the  property  to  be  in  one 
partner  in  trust  for  the  rest,  and  he  having 
found  a  purchaser,  is  proceeding  to  the  com- 
pletion of  the  purchase,  when  a  dispute  a^ 
rises  respecting— say,  the  value  of  timber, 
and  a  reference  is  proposed:  can  the  partner 
bind  his  partners  by  deed  to  submit  to  such 
arbitration  ?  That  one  partner  cannot  bind 
bis  partners  in  this  way,  even  in  matters 
arising  out  of  the  business  of  the  firm,  is 
fblly  proved  by  the  case  of  Steed  v.  Salt, 
Z  Bing.  101 ;  much  less  then,  I  conceive, 
must  his  right  be  to  authorize  such  an  act 
when  the  property  is  in  the  hands  of  a 
third  party. 

Next,  let  us  consider  what  a  party  looks 
to  in  the  purchase  of  property.  If  he  finds 
a  conveyance  to  a  vendor  for  value,  and  no- 
thing appearing  on  the  fiice  of  the  deeda», 
or  from  notice  derived  aliunde,  that  he  is  a 
trustee,  then  may  he  complete  his  purchase ; 
but  if  on  the  face  of  the  deeds,  or  otherwise, 
])e  derives  notice  that  his  vendor  is  merely 
a  trustee,  he  himself  becomes  nothing  bet- 
ter, as  he  makes  himself  a  party  to  a  breach 
of  trust,  without  he  have  the  assent  of  the 
parties  beneficially  interested  to  the  proper- 
ty, and  capable  of  giving  the  requisite  assent 
to  the  trustee  so  acting.  This  brings  us 
fairly  to  our  question,  whether  the  assent  of 
one  party  will  complete  the  equitable  title. 

I  conceive,  the  assent  of  one  alone  would 
be  insufiScient ;  and  this  appears  to  have  been 
the  opinion  of  Lord  Rosslyn,  in  Smithy, 
Smith,  5  Ves.  1 89 .  There  estates  were  convey- 
ed to  one  partner  alone>  being  paid  for  out 


of  the  partnership  fimd;  bat  the  ptttoers 
agreed,  that  the  estates  should  be  his  in 
Vhose  name  bought,  and  he  be  a  debtor  for 
the  money.  His  Lordship  remarks,  "If  these 
estates  had  only  been  conveyed  to  one  part- 
ner, ha^ng  been  purchased  with  partnership 
funds,  they  would  have  been  part  of  the 
partnerslup  property.  I  take  it  as  a  £ict 
agreed,  that  upon  the  agreement,  if  the 
partnership  had  been  dissolved,  the  estates 
would  have  remained  with  Robert  Smith, 
in  whose  name  bought ;  and  whether  they 
were  worth  so  much  or  not,  he  would  have 
been  debtor  for  the  money.  If  he  had  sold 
one  of  these  liooses,  his  sale  would  have 
been  good,  even  wiUi  notice  of  their  msn- 
ner  of  dealing  and  their  transactions,  if  Uie 
fiict  is  true  as  to  the  agreement ;  and  no 
person  would  have  taken  the  title  without 
the  wife  joining."  Had  the  party  been  a 
trustee  for  the  firm,  it  la  plain  what  wodd 
have  been  his  Lordship's  opinion,  viz.  that 
the  wife's  assent  would  be  unnecessary, 
whereas  the  assent  of  the  partner  wouki  be 
requisite,  otherwise  it  was  no  use  q)eaking 
of  the  sole  power  of  alienation  given  by  the 
agreement.  That  a  verbal  assent  would  be 
insufficient*  is  plain  from  section  9  of  the 
Statute  of  Frauds,  requiring  that  all  gnnts 
and  assignments  of  any  trust  or  confidence 
shall  likewise  be  in  writing,  signed  by  the 
party  granting  or  assigning  the  same.  If 
such  be  the  case  as  regards  both,  can  one 
by  his  assent  in  writing  bind  the  other? 
This  power  must  be  either  express  or  im« 
plied:  that  it  is  not  express,  will,  I  think, 
be  readily  admitted ;  is,  then,  a  purchaser 
justified  in  implying  a  power  ? 

Here  we  may  dispose  of  the  cases  which 
have  arisen  by  usage  under  the  Bankruptcy 
Acts,  of  allovring  the  act  of  one  partnertobind 
the  others,  as  regards  proving  debts,  voting 
for  assignees^  signing  certificate,  &c,;  upon 
which  Lord  Eldon  remarks,  19  Ves.  293. 
"  Where  the  bond  is  executed  by  one  psrt- 
ner  only  undertaking  to  prove  that  a  debt 
is  due  to  all  the  partners,  and  the  affidavit  is 
made  accordingly  by  that  partner,  I  cannot 
decide  that  such  practice,  having  prevailed 
ever  since  the  statute,  will  affect  the  validity 
of  the  commission,  and  that  the  bond  must 
be  executed  and  the  affidavit  sworn  by  all 
the  partners.  The  course  in  bankruptcy  has 
been  otherwise ;  in  almost  all  things  directed 
by  the  statute  or  by  practice,  one  partner  on 
behalf  of  all,  may  prove  a  debt,  vote  in  the 
choice  of  assignees,  and  sign  the  certificate.  I 
am  therefore  bound  to  suppose  the  opinion  of 
all  my  predecessors  to  have  been,  that  this 
practice  is  in  compliance  with  the  real  mean- 
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ingxyfUie  statute."  And  again,  p.  *299,  "  Hie 

result  of  the  act  and  the  practice  is,  tiiat  the 

isauifig  commissions  being  regulated  by  the 

fiact,  tibat  the  affidavit  and  bond  of  one  part- 
ner having  been  uniformly  held  sufficient  f 

that  proof  of  debts  having  been  alwa3r8  made 

by  one  partner  for  himself  and  the  others, 

who  are  not  called  upon  to  join ;  that  the 

choice  of  assignees,  the  manner  of  signing 

certificates,  and  various  other  acts  in  bank- 
ruptcy, being  done  by  one  partner  in  behalf 

of  the  partnership,  and  effect  being  allowed 

by  the  great  seal  to  certificates  so  signed, 

and  when  pleaded  at  law ;  I  am  authorized 

to  say,  whatever  might  have  been  the  pro* 

per  construction,  if  this  tr^re  res  Integra, 

thia  series  of  practice  is  to  be  considered  as 

a  mass  of  decision  that  this  is  the  construc- 
tion of  the  act.  Upon  these  grounds,  J  state 

this  as  a  point,  I  am  not  at  liberty  to  regard 

otherwise  than  as  judicially  decided  here 

through  a  very  long  period  ;  that  course  of 

decision  always  acquiesced  in,  must  be  un- 
derstood as  the  law,  and  I  cannot  account 

for  the  allowance  *  of  pleas  of  certificates, 

unless  it  has  been  so  considered."    To  the 

Kke  effect  are  ex  parte  MUcheU^  14  Ves. 
597  ;  ex  parte  Hall,  17  Ves.  62.  We  may 
also  dismiss  the  cases  where  one  partner  has 
executed  a  deed  in  the  presence  of  his  part- 
ners; Ball  V.  Dunsterville,  4  T.  R.  313 ; 
Bum  and  Burn,  3  Ves  578  ;  those  being  ex- 
pressly on  the  grounds  of  presence  consti- 
tuting the  act  of  all. 

In  3  Bing.  109,  Best,  G.  J.  hiys  it 
down,  "  an  authority  can  only  be  im- 
plied for  what  is  necessary  to  carry  on 
the  trade  in  which  the  partnen  are  concern- 
ed ;"  and  also  adds,  "  to  enter  into  a  su1>> 
mission  for  arbitration,  is  no  part  of  the  or- 
dinary business  of  a  trading  firm."  The 
learned  Judge  has,  therefore,  helped  us  thus 
fox  on  our  road,  viz.  that  without  it  be  pos- 
sible to  shew  that  the  ordinary  dealings  o£i>  nature  of  the  deed, 
the  firm  were  such  as  to  make  it  absolutely 
requisitMbr  one  partner  to  have  this  power 
of  binding  his  co-partner  by  deed,  we  may 
fairly  conclude,  that  as  to  ordinary  trading 
firms,  if  a  partner  cannot  bind  his  co-part- 
ner to  agree  to  an  arbitration,  much  less 
can  he  bind  him  as  to  that  which  includes 
such  power^  viz.  a  power  of  sale. 

Let  us  then  suppose  a  firm,  who  are  pro^^ 
fessedly  a  partnenhip  for  the  purpose  of 
buying  and  seUing  land  by  way  of  trade ; 
Would  this  raise  an  implied  power  of  bind- 
ing the  partnen  by  deed  ?  In  answer  to  this, 
let  us  consider  on  what  principle  it  is  that 
partnen  in  general  have  this  power  of  bind- 
ing One  another.    From  a  general  view  of 


the  cases,  it  may  be  laid  down,  tliat  where 
the  act  done  is  in  the  way  of  the  trade,  then 
the  assent  of  the  other  partner  is  presumed. 
This  position  applies  most  strictly  where  the 
'lict  done  is  in  the  nature  of  the  delivery  of 
articles,  the  possession  of  which  in  them- 
selves gives  a  title.  We  have  already  shewn, 
that  custom  has  extended  this  power  to 
signing  of  bills  of  exchange,  when  in  con- 
nection with  the  business,  and  even  under 
particular  circumstances  when  not  in  con* 
nection,  such  as  discounting  the  bill  with  a 
banker ;  and  such  cases  where  there  is  no 
reason  to  suppose  the  party  taking  the  bill 
iara  separate  debt,  knew  that  the  assent  of 
the  other  partner  was  not  obtained.     The 
reason  applicable  to  all  these  cases  is  this, 
that  trade  would  stagnate  if  such  authority 
was  not  implied.     How,  for  instance,  if  a 
party  went  into  a  shop  and  purchased  arti- 
cles, would  he  have  to  act,  if  it  was  requi- 
site to  make  a  proportionate  payment  to 
each  partner  ?   How  is  he  to  ascertain  the 
number  of  partnen,  the  difference  of  their 
shares,  or  the  agreement  as  to  their  mode 
of    dealing?    This  must    equally    apply, 
whether  the  amount  be  6d,  or  600/.    The 
possession  of  goods,  unaccompanied  with 
fraud,    carries  title  with  it;   and   custom 
has  done  the  like  with  bills,  when  relating 
to  the  business,  and  without  fraud,    even 
when  not  so  relating.   But  here  has  custom 
stopped ;  as  if  a  partner  guarantee  a  pay- 
ment or  performance  of  any  act,  this,  al- 
^though*  luting  to  the  business,  is  not  in 
itself  binding  on  the  other  partners,  unless 
notified  to  them,  and  they  do  not  dissent. 
This  latter  point  has  received  a  direct  deci- 
sion in  ex  parte  Nolle,  2  G.  &  J.  295.  lx>rd 
Eldon's  opinion  upon  the  matter  may  be 
found,  2   Swans.  544.     "  In  Harrison  v. 
Jackson,  7  T.  R.  207,  (above  noticed),  the 
question  depended  in  great  measure  on  the 
nature  of  the  deed.    I  take  it,  that  that  was 
a  deed  by  which  one  partner,  signing,  seal^ 
ing,   and  delivering,  for  himself  and  his 
partnen,  undertook  to  make  a  grant :  the 
effect  of  such  deed  is  very  different  from  the 
effect  of  the  release."     Lord  Eldon  did  not 
here  mean  to  lay  it  down  as  clear,  that  one 
partner  might  bind  his  co-partner  at  law  by 
release;  for  at  a  subsequent  portion  of  the 
case,  he  adds,  p.  545.    "  Tins  case  was  ar- 
gued  before  me  upon  the  question,  whether 
this  was  a  valid  legal  release ;  but  without 
adverting  to  that  question,  and  supposing 
that  it  would  not  be  valid  in  law,  still  the 
bill  has  charged  that  the  defendant  agreed 
to  execute  a  release,  and  that  an  assignment 
was  made  in  performance  of  that  agree- 
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that  vrlll  tUBtnta  the  agreefaentlA 
e^ofl^,  if  aot  m  a  court  of  kw.'^  Mr.  Mon- 
tagu states,  p.  21,  "a  release  of  partaer- 
Mp  driytB,  executed  by  one  partner,  con- 
cfodes  the  firm ;  but  &Sb  may  be  considered 
as  eiqphined  by  iriiat  Lord  Eidon  states,  as 
to  its  being  good  in  llie  natuie  of  an  agree- 
ment,*!  by  one  on  b^aif  of  die  others  to 
do  a  particular  act,  not  that  it  amounts  to 
an  act  in  itself ;  and  in  this  light  is  the 
nswl  dJELUse  in  creditors'  deeds  inserted, 
that  the  sighatnre  of  one  of  the  firm  shall 
be  auffisient.  With  such  clauae  the  deed  is 
no  more  t^csn  an  aecord  on  the  part  of  tiie 
film;  and-  to  make  sudi  deed  available 
law,.tetLifiictton  in  pursuance  of  such  acco; 
tnust  be  proved.  Iliis  therefore,  is  osolj  an 
indired;  power  of  releasing.  As  reif^urds 
joint  tenants,.  Pophmm^  C.  J.«  says,  Cr« 
Bliz.803;  2Co.  68.  *' That  evenr  act  done 
by  one  joint  tenant  in  benefit  of  himself  and 
hk  companion*  is  good,  as  payment  of  rent 
to  llie  lord  doUi  discharge  the  other."  Here 
these  are  tpialified  acts,  aa  he  adda»  *'but 
one  joint  tenantcannot  pitgudice  bis  eom 
panion  aa  to  amy  matter  of  inheritance  or 
freehold;  batw  to  the  pvo&ts  of  the  free, 
bdd,  the  one  may  prqudice  the  other,  tot 
timne  is  a  privity  of  trust  between  .  two 
joint  tenants,  and  therefore,  if  one  takes  all 
the  profits  of  the  land,  of  the  whole  rent, 
he,  the  other  hath  no  remedy,  for  it  was  his 
felly  to  join  himself  in  estate  witl^  such  a 
person  as  woold  break  tiie  trust"  J[n  ordi 
nary  casas,  therefore^  we  see,  that  ^^ersbns  ^i 
being  j(»nt  tenants,  the  law  does  not  give 
an  implied  power  to  the  one  to  convey  the 
other^s  share ;  and  widioot  it  he  could  oldy 
give  a  naked  possession.  In  the  absence, 
however,  of  any  authority  to  the  contrary, 
I  do  not  think  it  would  be  too  much  to  im- 
ply such  powerin  die  ctaae  of  persons  being 
partners,  expressly  trading  in  land;  at  any 
rate,  one  piutner  mi^ht  .enter  into  such  an 
agreement  aa  woidd  be  binding  on  his  co- 
partner to  ezeeute.  T.  O.  B. 


OBSERVATIONS  ON  THE  ENFRAN- 
CHISEMENT  OF  COPYHOLDS. 

To  the  Editor  t^  the  t^egnl  Ohierver, 


I  agvea  widi  you  that  Sir  John  Camp- 
bell's Bill  to  fiumitate  the  Enfiranchisement 
of  Copyholds,  will  be  of  comparatively  small 
service.  Id  most  of  tiie  manors  yAlii  which 
I  9SJX  acquainted,  it  is  the  w91  to  enfiran- 
cbise  which  is  wanting,  and  not  Ifhe  power ; 
and  generally  for  this  reason,  that  every 
partial  aofranchisement  leodani  the  laad  re- 


maining copyhold  in  tlie  sa^  manor  kes 
productiipe,  iWoaly  naide,  in  any  opi- 
nion, of  effecting  the  object  of  the  publio, 
wiHi  justice  to  both  parties,  is  to  compel  aa 
-eiifiranclBsesaent  by  comnussioners  of  all  the 
copyhold  and  heritable  land  within  a  ma- 
nor, when  it  ia  called  for  by  the  ms^oritsr  of 
the  parties  interested.  I  am  qaite  ignwaat 
of  the  grounds  on  which  the  Real  Property 
Commissioners  arrived  at  the  condusioB 
that  copyhold  tenements,  being  generally  of 
small  value,  oould  aot  afford  the  eiqpease  of 
commissioners  to  regulate  the.teona  of  en- 
frandusement.  There  may  be  some  Iktie 
d^icultyin  awirtfog  eofnpffiaafifm  for  life 
mterestsj  and  iib-astiinaling  the  dianoes  of 
fines  and  heiiott,  but  not  such  aa  a  skilfid 
land  Burveyor  oould  not  overcoat ;  and  1 
do  not  think  that  to  email  eopyholdei^  the 
e  f  penae  of  a  local  commisuoH  would  exceed 
the  tea  <tf  ail  admittance. 

I  am  aftaid  th^tthe  eacrcise  of  the  poww 
given  by  Sir  Johti  Campbell's  Bill  to  teaaata 
for  life,  without  Hie  intervention  of  ccouais- 
sioners  or  tmatees,  wiH  produce  eontinnal 
diaagreements  with  the  remaiader-man.  lie 
lord  of  a  manor,  who.  ia  only  tenant  fer  Jife* 
willof  coureeiHsbto  aeeore  thefineenthe. 
copyholder^s  admittance,  before  be  cnfraa- 
dnaiesthe  tenement;  and  the  toopfhoUer, 
after  having  paid  his  fide,  will  niot  be  dia- 
^^oaed  to  purchase  the  enfranchisement,  ei* 
cqpt  on  terms  which  would  be  injarioas  tp 
.the  remainder-man  of  tlie  manor. 

It  appeara  that  another  Bill  is  to  be 
brought  in,  to  aboliah  heriets*  Whether 
just  ccmipensation  will.be.  given  fertheiB, 
remains  to  be  seen ;  but  surely  it  ia  not  fiir 
to  compd  ttie  lord  to  part  with  4  portioa  of 
hia  property,  without  giving  him  the  dioiee 
of  sellh^  the  whole.  The  Real  Pkoperqr 
CommisA>ners,  after  recommending  tbii 
compukory  measure  aa  to  heciots,  observe* 
I'  that  if  it  had  been  found  imposaihls  t(^ 
in^mnify  the  lord,  periiapa  this  might  have 
been  thought  a  case  in  which  the  aafipoMd 
intareat  pf  the  uadividual  must  giva '^ray  fo 
the  public  good."  I  cannot  but  express  my 
opinion-that  tiiia  threat  ahould  never  bare 
been  introduced.  It  is  calcubtod  to  ahom 
the  owners  of  manorn,  and,  like  every  other 
manifestation  <rf  disregard  for  private  ri^ts» 
to  create  enemies  to  the  cause  of  rcfooa. 
*  Somednng  must  certainly  be  done  wilk 
regard  to  manorial  tenurea.  Hiey  have 
CMied  to  eonatitute  that  link  of  property 
wUch  waa  their  only  reoommendatioB;  aad 
they  a^  loaiog  the  suf^rt,  aa  they  have 
long  lost  the  fevottr,  of  the  Couits  of  Jus- 
tice. R.  B 


^llcfsbflt/rtflM  CwrkitpHdgtfce. 
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S&IjBGTIONB 

FROM  COHKBSPONDENCB. 

No.  XCVl. 


aOM0Il«R*8  FBB  ON  PA861N0  BBCUftMB 

.Sir. 
Cam  y0«,  or  ikny  of  foUr  numeomw  CorreR- 
pomlealBy  inform  me  for  vvhsX  r^Mon,  aod  by 
what  authority^  Clerics  In  Court  umfiirmly  re- 
fiMe  to  attow  to  a  eolickor  lito  charge  ef  13#. 
4ii^  or  60.  Sd,  00  the  case  nmy  be,  for  his  ehafcre 
on  atteniting  to  pass  a  Decree  or  Ordefr»  in 
<»se8  where  he  does  not  think  it  requisite  to 
put  his  client  to  the  expense  of  taking-  an 
ofD<cc  copy^ 

The  same  rule  I  believe  also  prevails  in  re- 
fufliii^  a  solicitor  an^  reomnefatioh  for  attend- 
ing Warrants  on.taxin|(  Bills  of  Costs,  of  which 
he  does  not  provide  himself  with  copies  from 
the  Master's  OUice. " 

It  would  be  usdeps  fo^  me  to  occupy  space 
in  the  coluions  of  your  valualUe  jouniiU»  in 
stating  cases  in  which,  although  it  is  not  abso- 
lutely necessary  that  copies  should  be  taken  bv 
each  solicitor,  yet  they  may  respectively  think 
proper,  and  it  way  be  tteeessary  for  the  due 
protection  of  their  clients'  interest,  that  they 
should  attend  both  the  passbg  of  orders  and  the 
taication  ot  hUh  of  coats ;  and^  yet  by  the  8ix 
Gterks  09et  hiw»  the  soBdtor  who  does  so  at- 
tend, and  acftaally  lakes  tke  Mme  trouble  as  If 
he  put  his  client  to  the  ffijcp^nse  of  copiea^  is 
defrauded  of  hb  jusl  remuneratidtt. 

I  never  have  been  able  to  ascertain  e^er 
the  reason  of  the  disallowance,  of  tiie  authority. 
I>y  which  it  Is  made  t  ftud  if  none  such  exists^ 
the  profeflsioD  ou|^t  to  re^st  such  a  mode  of 
proceeding. 

Aovrsxlt* 


elM  that  (be  prolosfllon  «l  lar«  ^M  m-  ^ 
xht&r  faces  against  practices  which  must  brii^  r 
others  to  think  the  profession  little  better  Ibau  1 
comuosed  of  hawkers  and  pedlars.    Wi^h  thif  * 
^uch,  I  begJeave  now  to  hand  you  a  circular 
which  was  given  to  me  by  a  gentleman  to  whom 
it  had  been  sent.      He   expr^stod    himself 
kilfhly  disgusted  at  the  idea  of  such  a  pcrsoa 
t>e}ng  thus  allowed  to  placard  the  prufoseioin  . 
for  which  he  had  a  great  respect,  and  hoped  . 
that  some  means  would  be  aoopled  to  let  thq  , 
public  know  that  such  was  not  a^Kderal  nrae* 
tice. 

By  ffiving  pulrfkity  to  tii^  natu^  <if  this 
placard*  you  wiU  enable  every  legal  reader  M 


owDSit-aBeRirrB^  cbaHqeb. 
Mr.  Editor. 

Will  any  of  your  Readers  inform  me  what 
was  done  in  the  case  of  the  motion  to  the 
Court  of  Exchequer — that  an  under-slienff 
should  refand  a  sum  overcharged  by  him  for  a 
warrant? 

I  was  lately  charged  by  a  very  respectable 
house,  7f-  H^  for  a  warrant,  which  they  refused 
to  deliver  n^i  and  constituted  themselves  my 
unsanctioned  agents  for  sending  it  down  to  the 
officer.  Four-pence  is  the  l^anzed  fee  by  Act 
of  Henry  VUL;  1*.,  and  ^.  dV.,  have  been  paid 
\^thout  objection ;  but  when  it  coipes  to  7«.  Sd^ 
it  is  really  a  serious  matter. 

A  6tTB8CRIBXR. 


IBREGULAR  PRACTlTI0M1SRa,0F  TBB  LAW, 

SiR,-^You  have  already,  under  the  head  of 
**  Professional  Etiquette,"  shewn  that  a  great 
many  rules  in  the  profctaion  arise  more  from 
etiquette  than  any  positive  rule  laid  down  from 
the  bench..  As  there  is  no  rvle  ^gainst  any 
persbn  puffing  himself  off  to  the  world  as 
willing  to  sell  his  abilitieB  at  a  lower  rate  than 
his  neighbour,  I  think  it  is  high  time,  hi  such  a^ 
•asa,  eitlier  that  mch  fiile  ^ould  be  made,  or 


looked  for,  as  I  do  not  concaiva  that  the  perspn  . 
who  thus  placanLi  himself,  ci^n  have  much  care  . 
whether  his  fee  be  gained  with  the  approbatM 
of  the  prefedsioB^  ao  aa  iie  pocketa  money. 

W.L..I>. 
"  ooirv«t*N«ifto  6tlni^. 

The  gentleman  who  conducts  this  office^  ^ 
not  having  the  advantdge  of  a  patron  to  Intro- 
duce him,  and  feeling  assured  that  tlie  days  of 
professional  etiquette  arie  pas^,  adojits  this  notfei  * 
aitemative  of  presenting  himself  ad  a  candidate . 
for  a  share  of  public  simctiom    His  hope,  for 
success,  is  grounded  upon  the  foUowng  pro- . 
tei^sions;  namely,  that  his  professional  acquire- , 
ments  httViB  been  matured  by  twenty  years"* 
extensive  practical  experience;    that  he  is* 
privileged   to   refer    to    eminent    barristers, 
and  solicitor,  in  confirmation  of  his  abilities' 
and  integrity ;  and  that  clients  who  may  ho- . 
n^  him  Wfth  their  confidence,  may  feanessly 
nfljr  upon  bevfer  having  it  abused. 

•*  As  some  Dcrsons  may  be  desirous  of  havl 
ing  the  speci/fc  oijeeit  ol  thi§  office  detafled,  \x. 
has  been  deemed  proper  to  state  the  following' 
as  the  most  prominent,  namely : — 
**  Drawing  and  perusing  abstracts  of  titles 
preparing  and  settling  deeds  and  instru- 
ments  of  evgry  denomioatian,  (inelndiiy 
copartnership  deeds  and  all  other  commer- 
cial instrumeots,)  frbm  the  most  sin^g 
footract  to  the  tnoiik.  complicated  trust 
deed,  settlement,  and  will ;  and  complet- 
ing  the  sfiwe  for  execution  'by  the  par- 
ties;  promptly  delivering  opinwrn  upon 
the  validity  of  titiei,  hs  well  as  upon  cases,. 
tvhether  submitted  ih  persM  or  stated  t»' 
ftriting,  arising  upon  the  construction  of 
either  deeds  or  wills^  or  out  of  miaaella- 
neous  matters. 
.  2,P-S.— Letters  and  parcels  durected   to 
*\Tne  Conductor  of  the  Conveyancing  Ojffw,**  • 
must  be  postage  and  carriage  free. 

"•SB^  Two  hours  of  an  eyexung^  are  deFdkd 
to  reading  with  pupils,  who  from  the  compi^a-] 
hensive  system  of  instruction,  adopted  by  the 
conidttctor,  derive  incalculable  advantag^a." 


AFniigATion.«-*^ORRoaoRAnyR  xTimmcBt 
Sir.— In  answer  to  (he  eiiqnlry  of  '•  A  Ooun- 
try  AKoniey,''  p.  383,  as  to  what  corrob<mitiTe 
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tesdmoBy  ii  required  In  order  to  enable  magu- 
trates  to  make  an  order  of  affiliation,  I  will 
atate  two  cases  that  were  tried  at  the  last  Quar- 
ter Sessions  here,  and  in  both  of  which  orders 
were  made.    They  are  as  follow : — 

A,  B.  swore  that  C,  D,  was  the  father  of  her 
Illegitimate  duld,  and  called  E,  F,,  her  fellow- 
servant,  as  a  witness  to  corroborate,  who  stated 
that  on  the  nififht  in  question,  A.  B.  and  her- 
self retired  to  rest  abont  twelve  o'clock,  when 
C,  />.  intruded  himself  into  their  bed-room, 
and  refused  to  leave  it,  although  they  both 
threatened  to  call  for  assistance.  Finding  that 
he  ^vould  not  go,  she  {E.  F,)  left  A.  B,  and 
C  D.  in  the  room,  and  went  down  to  the 
kitchen,  where  she  feU  asleep,  and  continue 
there  until  she  was  awakened  in  about  an  hoar  ' 
afterwards  by  C  D,  who  told  her  she  might 
then  go  up  stairs,  which  she  did,  and  found 
A,  B,  undressed  and  in  bed.  Upon  this  evi- 
dence an  order  was  made  upon  C.  D. 


In  the  other  case  the  party  charged  with  being 
the  fiBklher  admitted  an  instance  of  intercourse, 
but  not  at  the  time  the  woman  stated;  and  en- 
deavoured to  make  out  that  the  time  that  had 
elapsed  would  not  allow  of  his  being  the  father ; 
but  he  failed  in  establishing  his  defence.  An 
order  was  therefore  made. 

It  appears  to  me  that  the  mother's  statinj^ 
the  fact  to  a  female  friend  would  not  be  sum- 
cient,  as  it  would  still  depend  alone  upon  the 
truth  of  the  statement  made  by  the  mother — 
to  avoid  which  is  the  sole  object  of  the  clause 
relating  to  this  question. 

I  also  think  that  intimacy  alone  would  not  be 
sufficient,  unless  it  could  be  proved  by  persons' 
worthy  of  credit  that  the  parties  had  been  seen 
together  about  the  time  in  suspicious  places,  at 
suspicious  hours,  or  in  a  room  alone,  (and  not 
in  the  habit  of  being  there).  In  fact,  unless  ad- 
mission be  proved,  it  is  a  most  difficult  thing 
to  obtiun  corroborative  evidence. 

A  SaascRiBBR. 


SUGGESTIONS  FOR  IMPROVING 
THE  LAW. 

No.  IV. 

FOREIGN  AFFIDATITS. 

Sir. — It  is  still  a  question  with  most  of  our 
law  and  equity  judges,  and  the  officers  of  their 
respective  courts,whether  the  act  of  parliament 
6  George  4,  cap.  87,  called  the  Consul's  Act, 
(sec.  20)  confers  suffident  authority  upon  Bri- 
tish consuls  resident  abroad,  to  take  affidavits 
relating  to  other  than  mercantile  transactions. 
This  want  of  unanimity  in  legal  opinions  upon 
the  iK>int,  and  the  great  delay,  expence,  and 
loss  incurred  when  affidavits  are  upon  this 
ground  rejected,  shews  the  importance  it  is  of 
to  the  profession  generally  and  to  British  sub« 
jects  travelling  or  sojourning  in  other  countries 
particularly,  that  the  Question  should  be  set  at 
rest;  and  as  the  consul  in  all  countries  is  gene- 
rally the  authority  easiest  of  access  to  foreign- 
ers, and  whose  identity  here  is  plaeed  beyond 


doubt,  there  seems  to  be  no  good  reasoa  wky 
he  should  not  be  legaUy  competent. 

There  cannot  be  a  fit|er  time  to  accomplish 
the  object  through  the  legislature  than  the 
'present,  as  in  almost  any  one  of  the  law  acta 
now  in  contemplation  or  progress,  an  enact- 
ment to  the  express  effect  might  be  eanly  in- 
troduced ;  or  the  Lord  Chancellor  and  the 
other  judges  might  in  the  same  manner  be  em- 
powered to  grant  commissions  to  take  affida^ 
vits  in  thur  respective  courts  to  persons  duly 
qualified  and  competent,  residing  in  parts  be- 
yond the  seas. 

J.B. 


STEWARDS'  FEES  ON  COPYHOLD 
AD\nSSIONS. 


The  following  case  was  recently  submitted  to 
an  eminent  conveyancing  counsel,  and  we  sub- 
join a  copy  of  the  opinion. 

In  1796,  C.  M.  was  admitted  to  five  copyhold 
houses  held  of  the  manor  of  />.  to  hold  to  her, 
her  heirs  and  assigns,  at  the  will  of  the  lord, 
&c. 

In  1820,  L.  C,  if.,  E.  A.  S.,  and  H,  F.  M.^ 
were,  on  the  death  of  the  said  CAf.,  admitted  to 
the  copyhold  houses  as  her  co-heiresses,  to  hold 
the  same  as  to  one  undivided  third,  to  the  aaid 
L,  C.  J/.,  her  heirs  and  assigns ;  as  to  one 
other  undivided  third,  to  E.  A.  S.,  her  heirs 
and  assigns;  and  as  to  the  remaining  undivided 
third,  to  the  said  U.  /*.  if.,  her  heirs  and  aa- 
signs.  In  1832,  the  Ave  copyhold  houses  in 
question  were  put  up  for  sale,  and  purchased 
by  A.  B,  The  steward  of  the  manor  in  ques- 
tion always  prepares  the  surrenders,  and  on 
this  occasion,  although  the  entirety  of  the 
houses  had  been  purchased  by  the  same  person 
at  one  and  the  same  sale,  the  steward  thought 
it  necesiary  to  prepare  three  ^tttnci  surremSert 
from  L.  C.  M„  E,  A,  5.,  and  H,  F.  M.,  of  their 
respective  undivided  thirds  to  the  purchaser. 
At  a  court  lately  held,  the  purchaser  has  been 
admitted  on  these  surrenders.  The  following 
is  a  copy  of  the  admission  fees  claimed  by  the 
steward. 

Mr.  A.  B.,  on  the  surrender  of  L. 
Search  of  Rolls 
Proclamation  at  former  couf  t 
Recitin|(  the  surrender 
Admission  of  A.  B,     , 
Do.  by  attorney 
Duty  and  parchment    . 
Clerk  and  respiting  fealty 
Homage  of  2/.  2s. 
BaiKff,  12*.  6^: 
Cryer,  6f .        . 
A.  B,,  on  the  surrender  of  E.  A,  S., 

the  like  fees  . 
A,  B,,  on  the  surrender  of  H,  F.  if., 

the  like  fees  . 

The  purchaser  having  re<]oired  some  expla- 
nation of  these  fees,  he  is  informed  that  in 
179d  and  1820  the  tenanlB  were  sBdmiHed  by 
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om  copy,  and  that  tlie  then  steward  charged 
6i.  Im.  on  each  admission,  being  a  fee  of 
XL  df .  for  each  of  the  Jive  houses,  and  that  on 
the  recent  division  of  the  estate  into  three  un- 
divided shares,  the  steward  became  legally  en- 
titled CO  a  distinct  and  full  set  of  fees  on  the 
purchaser's  admission  to  e0cA  third. 

The  court  rolls  have  been  searched,  and  it 
appears  for  the  last  ninety  or  one  hundred 
years  the  five  houses  have  passed  by  one  copy 
of  admission,  and  it  does  not  appear  they  were 
ever  held  by  Jive  distinct  copies.  Four  of  the 
houses  adjoin  each  other ;  the  fifth  is  situate 
some  litde  distance  from  them ;  and  this  was, 
in  all  probability,  until  the  last  ninety  or  one 
hundred  years,  held  by  a  distinct  copy. 

The  ground  on  which  the  steward,  in  17^6 
and  18^^  claimed  an  admission  fee  of  1/.  3t, 
for  each  house,  making  together  5/.  I5s,, 
seems  to  have  been  this :  About  a  century  ago 
the  houses  were,  by  the  will  of  one  F,  C,  de- 
vised to  five  of  his  relatives  in  undivided 
shares ;  and  as  dye  distinct  estates  in  fee  were 
thus  created,  the  steward  of  1/96  and  1820 
considered  he  was  entitled  to  a  distinct  admis- 
sion fee  on  each  share,  even  though  the  en- 
tirety of  the  houses  had  become  vested  in  one 
and  the  same  person. 

The  length  of  the  copies  of  the  three  late 
admissions  cannot  exceed  fifteen  or  twenty 
foUos  each.  The  claim  of  2/.  I9t.  6d.  on  each 
admission,  for  the  homage^  bailiff,  and  crier,  is 
also  disputed. 

The  question  submitted  was,  **  Whether  the 
steward,  homage,  bailiff,  &c.,  were  legally  en- 
titled to  the  fees  in  question  ;  and  if  not,  what' 
proportion  of  those  fees  the  purchaser  ought 
tOMiy." 

The  following  is  the  opinion  :— 
'  *'  I  am  of  opinion  that  the  steward  cannot 
enforce  the  payment  of  the  fees  which  he  has 
demanded  of  the  purchaser. 

"  From  the  above  statement  it  is  just  possi- 
ble that  the  estate  can  be  shewn  to  consist  of 
two  distinct  copyholds  i  but  I  see  no  reason  for 
treating  it  otherwise  than  as  one  tenement, 
vrithout  further  explanation  as  to  the  distinct 
character  of  the  fifth  house. 

"  Then  as  one  copyhold,  it  is  clear  that  the 
re-union  of  the  undivided  shares  created  by  th<! 
wiU  of  F,  C,  destroyed  the  distinct  tenancies, 
and  rendered  the  property  one  tenement  only 
again,  in  contemplation  of  law.  Garlands, 
JehpU,  2  Bing.  273.  HoUoway  v.  Berkeley, 
6  Bam.  and  Cres.  2. 

**  It  is  also  clear  that  co-parccners  are  but 
as  one  heir,  and  that  they  may  claim  to  be  ad- 
mitted by  one  cony,  and  on  payment  of  one 
set  of  fees.  Garland  v.  Jefyll,  sup.  Res  v. 
Lord  of  the  Manor  of  Bomall,  3  Bam.  and 
Cres.  176. 

"Assuming,  therefore,  that  the  purchaser  was 
admitted  under  the  three  surrenders,  mthout 
any  express  authority  and  agreement  on  his 
p^tft,  for  having  the  admissions  made  out  upon 
separate  instruments,  I  am  of  opinion  that  he 
is  only  liable  to  one  set  of  fees,  and  the  estate 
to  be  treated  as  one  copyhold  only.  But  even 
if  the  purchaser  has  bound  himself  convention- 


ally to  take  separate  admissions,  the  case  of 
Evereit  v.  Glyn,  6  Taunt.  425,  is  an  authority 
that  without  there  is  an  immemorial  custom 
for  the  charges  made  by  the  steward,  he  can 
only  insist  upon  a  full  set  of  fees  for  the  first 
admission,  and  that  the  charges  for  the  two 
other  admissions  must  be  regmated  by  a  guaU' 
turn  meruit.  The  evidence  and  the  observa- 
tions of  the  court  In  that  case  will  materially 
assbt  in  settling  the  proper  bill  of  fees  in  the 
present  one.  Searen  of  rolls,  proclamation 
and  clerk,  and  respiting  fealty,  homage,  bailiff, 
and  cryer,  certainly  ought  not  to  have  been  re- 
peated. The  admission  fee,  including  parch- 
ment, I  apprehend,  should  be  only  \i.  be.  If 
^tiie  admission  took  place  at  a  general  court,  I 
^(Kink  the  charge  for  homage  could  nut  be  sup- 
ported. And  the  charges  for  bailiff  and  cryer 
are  much  too  high." 


SUPERIOR  COURTS. 


ilftis'if  Henc^  Srartfcs  Court. 

plaintiff's  costs. — DISCHARGING  JURY.— 
SECOND  TRIAL. — ^JUDGE'S  DISCRETION. 

A  plaintiff  obtained  a  verdict  on  a  second 
trial,  the  jury  on  the  first  having  been  dSff- 
charged  6y  the  Judge  because  they  could 
not  agree  ;  and  the  Vourl  teas  qf  opinion, 
that  although  the  plaintiff  succeeded  on  the 
second  trial,  he  was  not  entitled  to  the  coste 
of  the  first. 

In  this  case  an  action  was  brought  by  the 
plaintiff  against  the  defendant ;  ana  after  the 
eafte  having  been  heard  the  jury  retired  to  con- 
sider of  their  verdict.  They  continued  out  of 
court,  discussing  the  case,  ourin^  the  remain- 
der  of  the  day  on  which  the  tritu  took  place ; 
throughout  the  night  and  the  next  morning 
they  were  stUl  unable  to  agree.  The  Judge 
then,  on  coming  into  court,  enquired  of  the 
foreman  whether  they  were  agreed.  His  an- 
swer was,  that  they  could  not  agree.  His 
lordship  then  enquii^ed  whether  there  was  any 
probability  of  their  agreeing  if  they  took  fur- 
ther time  to  consider.  Their  answer  was,  that 
no  such  probability  existed.  The  learned 
Judge  then,  without  applying  to  either  party 
for  their  consent,  of  nis  own  authority  dis- 
charged the  Jury  from  finding  a  verdict  The 
cause  was  afterwards  brought  down  again  for 
trial,  and  a  verdict  found  by  the  jury  in  fiivour 
of  the  pluntiff.  When  the  costs  in  the  caus( 
came  to  be  taxed  before  the  master,  the  attor- 
ney for  the  plaintiff  insuted  that  his  client  was 
entitled  to  the  costs  consequent  to  him  on  the 
first  attempt  at  trial.  The  master,  howeyer, 
refused  to  allow  such  costs,  and  only  gave 
him  the  costs  of  the  second  trial. 

An  application  was  aftenvards  made  for  a 
rule  on  tha  part  of  the  defendant,  requiring  the 
master  to  review  his  taxation :  a  rule  nisi  hay- 
ing been  obtained — 

Cause  was  shewn  against  it.  On  the  part  of 
the  defendant  it  was  contended,  that  the  coat  a 
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of  Um  flmineflbctiua  altempl  9i  UU  amsl  b« 
viewed  in  the  eame  lii^t  as  thoM  in  a  cose 
where  a  juror  had  bee^i  withdrawn  by  the  con- 
sent of  the  parties.  There  was  no  reason  for 
disthiguishing  thu  ease,  where  the  trial  had 
been  rendered  ineffectual  by  the  impossibility 
of  the  jurors  agreeing^  from  one  m  which  the 
CDRsent  of  the  parties  had  prodvced  the  same 
efi^ct.  The  practice  with  respect  to  new 
trials,  where  nothing  was  said  in  the  rule  for 
the  second  trial  about  the  costs  of  the  first, 
was,  that  no  costs  of  the  first  trial  were  allowed 
to  the  party  svcoessful  on  the  second  trial.  In 
principle  such  a  case  was  similar  to  the  present. 
It  was  one  in  which  the  question  between  the 
parties  had  not  been  set  at  rest,  and,  therefow* 
there  was  no  reason  why  either  party  should  h» 
epiitled  to  the  casts  of  an  unsuccessful  attempt 
to  (Iccide  the  matter  in  disnute  between  the 
parties,  (.'osts  could  properly  be  only  due  to 
tfao^  parties  who  were  successful  in  a  cause. 
But  here,  on  the  first  trial,  no  verdict  had  been 
pronounced,  and  therefore  it  was  impossible  to 
say  who  would  be  entitled  to  it ;  who  was 
right  or  who  was  wrong.  The  pluintiff  might 
he  rights  or  the  defendant  might  be  right. 
Nothing  final  had  been  done  in  the  case,  and 
therefore  the  parties  were  left  prcdeely  gfnta 
quo,  at  the  tltne  the  cause  was  orlglually  called 
do  for  trial<  Ther^  was  no  pretence,  there- 
fore, f9r  sayiflg  that  the  piaintiir  was  entitled 
to  the  cosCs  of  the  first  trials  where  oo  verdict 
WM  pronoutced.  The  i^iintiott,  dien,  was, 
ivhether  any  difference  existed  on  account  of 
the  Jury  having  been  discharged  by  the  Judge 
himself,  of  his  own  authority,  and  not  hv  con*, 
sent  of  the  parties.  No  difference  coula  exist 
on  that  account,  because  it  must  be  considered 
as  the  act  of  the  Courti  for  whiok  acKher  paflyi 
was  answerable. 

.  la  support  of  the  rule,  it  was  submitted, 
that  the  present  case  was  like  that  of  a  reraa- 
net.  Where  a  clause  was  placed  in  the  paper 
at  the  assises,  and  in  consequence  of  the  prese 
of  business  it  could  not  be  tried,  when  it  after- 
wards was  tried  and  a  verdict  found,  the  party 
auccessful  was>  hy  the  practice  of  the  courts, 
entitled  to  all  his  costs  at  the  first  assize.  The 
reason  was»  that  the  parties  to  the  cause  were 
aot  to  blame,  as  they  had  done  all  that  was  ia 
their  power  to  try  the  cause«  but  the  delay  of 
the  Court  consequent  on  the  press  of  business^ 
produced  the  necessity  of  deferring  |he  trial  to 
another  assise.  As  it  was  the  delay  of  the 
Court*  and  not  the  delay  of  the  party,  he  who 
was  Intimately  suceesstul  had  a  rignt  to  his 
costs  incurred  at  the  first  assize.  There  an 
HDSuecessful  attempt  was  made  to  try,  and  th^ 
want  of  success  in  bringing  the  cas^  to  trial* 
wae  caused  |>y  the  act  of  the  Court.  Here  an 
OAauccessfttl  attempt  was  made  to  try,  and  the 
want  of  success  was  caused  by  the  aet  of  the 
Court.  There  the  party  ultimately  successful 
wae  held  to  he  entitled  to  his  costs  i  here, 
being  similariy  circumstanced,  there  could  be 
no  reason  why  he  should  not  receive  them. 
For  these  reasons,  it  was  submitted,  that  the 


first  trial 


Cur,  adv.  vult 


r  or  these  reasons,  it  was  suomittea,  tnat  tne    nrst  count  menuoned,  or  paying  the  uAouat 
alaintiff  was  eutitled  to  receive  the  coets  of  the*  thereof,  or  any  port  thereof,  and  that  the  said 


Poiinon,  i,  (alter  taklaf  time  to  conskkr, 
and  stating  that  he  had  had  great  difficulty  in 
determining  what  decision  he  ought  to  pro- 
nounce) said,  tluit  after  a  review  of  all  the  cases, 
he  thought  the  plaintiff  was  not  entitled  to  the 
costs  ofthe  first  trial.  He  could  see  no  reason 
for  distinguishing  the  case  of  a  Jury  being  dis- 
charged by  the  Judge  because  they  were  una- 
Me  to  agree,  from  that  of  a  juror  being  with- 
drawn by  consent  of  the  parties.  In  the  latter 
case  it  wu  conceded,  and  it  was  clear  that  no 
costs  could  be  obtsuned  Uj  the  party  who  ulti- 
mately succeeded,  so  fiar  as  the  first  trial  was 
concerned.  What  reason,  therefore,  could 
there  be  for  giving  the  plamtiff  his  costs  in  en- 
deavouring to  obtain  the  first  trial  i  The  pre- 
eent  rule,  therefon^  for  renewing  the  master's 
taxation,  must  be  discharged. 

Rule  discharged  accordingly.  Sealeu  w. 
PowU,    h.  T.  1836.  K.  B.  P.Xf. 

tf eimnoii  9frxtf« 

NKW     HULKS     OF     PLBADING. — HILI*    OF    fix- 
C  H  ANGB . — RB  F  LtCATlOM . — OU  M  C  HUB  B. — 
CON8lDBaArtO|f« 

ff  a  dfffeiif/tiiit  plendi,  thai  no  eonf ideation 
had  been  reeewed  hy  him /or  o  W//  of  ex* 
chang'e,  oH  which  he  ii  tued  as  acceptor^  it 
itiU  hoi  he  neeenarp  for  the  pUdntiff  to 
etate,  in  hit  reputation,  uH  the  Mrrumgtatt- 
cei  under  which  he  rtcehfed  the  biU^/hr 

.  the  p  ur^o^e  of  shewing"  that  hf  gape  eimd' 
deration  for  the  UlL 

This  was  a  demurrer  to  a  replication  In  aa 
action  on  a  bill  of  exchtnge,  on  the  ground, 
that  the  plaintiff  had  not  sufficiently' alleged 
tiie  giving  of  condderatioii  by  himself  for  the 
bill.  As  the  case  depends  solely  on  the  lan- 
guage and  form  of  the  pleadings,  it  will  be  ac- 
cessary to  give  them  somewhat  at  length.  It 
was  an  action  on  a  bill  of  exchange  by  the  in- 
dorsee against  the  acceptor.  The  declaraticn 
stated,  that  "  one  U^illiam  Clarci  on  the  32d 
day  of  October,  in  the  year  of  our  Lord  1833, 
made  his  bill  of  exchange  in  writing,  aod 
thereby  required  the  defendants  to  pay  to  the 
order  of  him,  the  ssid  W.  Cliffe,  50(1/.  three 
HMiBths  after  the  date  thereof,  which  period 
is  BOW  elapsed,  and  the  defendants  then  ac- 
cepted the  said  bill,  and  the  snd  W.  CWre 
then  indorsed  the  same  to  the  plaintiffs,  of 
all  which  the  defendants  then  had  due  notice, 
and  then  promised  the  plaintiffs  to  pay  them 
the  amount  thereof,  according  to  the  tenor  and 
effect  thereof,  and  of  their^  the  defendaatSa 
said  acceptance  thereof."  ^ 

There  were  also  counts  for  interest,  &c  oi| 
an  account  staled.  The  defendants  pleaded 
first,  the  general  issue ;  secondly,  *'  as  to  th^ 
breach  of  the  said  suoposed  promise  in  the  said 
first  count  of  the  saia  declaration  mentioDed« 
ij^  that  there  was  not,  at  any  time,  any  con- 
sioeration  or  value  for  the  defendants  ac- 
cepting the  SMd  bill  of  exchange  in  the  sai4 
first  count  mentioned,  or  paying  the  uaouBt 


bill,  indorsed  by  the  said  W.  Clare,  was  afto'- 
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wardq^  to  wit,  qh  the  4th  day  of  JaniiAiy,  la 

fhe  year  of  our  Lord,  1884,  delivered,  on  be- 
hulf  of  (he  defendants,  to  Thon)&9  Hunt,  for  a 
special  purpose  only,  to  wit,  that  the  said  Thoa. 
Hunt  should  keep  and  take  care  of  the  eaid  bill 
of  exchan<i:e,  for  and  on  behalf  of  the  said  de^ 
fend  ants,  and  for  their  use  and  benefit,  and  not 
fur  t\^e  purpose  of  h^tift  negotiated  or  deliver- 
ed over  by  him  to  any  other  person  whatsoever, 
and  the  said  Thomas  Hunt  then  took  and  re- 
eeived,  and  from  thence  until  Uie  said  plain- 
tiflTa  became  possessed  of  the  same,  ^s  herein- 
after mentioned,  held  the  said  bill  for  the  spe- 
cial purpose  aforesaid,  and  that  the  said  Thos. 
Hunt,  in  violation  of  good  faith,  and  contrary 
to  the  said  special  purpose  for  which  he  so  re- 
ceived and  held  the  said  bill  as  aforesaid  here- 
tofore, and  wbilst  he  held  and  had  the  same  ib 
his  possession  for  the  special  purpose  aforesaid, 
to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently  and  without  the  authority  of  de- 
fendants, and  with  the  intent  to  defraud  the 
Bjud  defendant^,  in  the  introductory  part  of  the 
first  pica  named,  negotiated  and  parted  with 
the  sai:!  bill  for  his  own  use  and  benefit,  and 
then  delivered  the  said  bill  of  exchange,  so  in- 
dorsed as  aforesaid,  to  the  said  plaintift,  and 
that  the  said  bill  of  exchange  was  not  at  any  time 
indorsed  to  the  said  plaintios  othenvise  than  by 
the  said  Thomas  Hunt's  so  delivering  the  same 
BO  indorsed  by  the  said  WiUiam  Clare  as  afore- 
said, to  the  said  plaintifil,  and  that  the  said 
plaintiffs,  at  the  time  when  the  said  bill  of  ex- 
change was  so  delivered  to  theih  as  aforessdd 
hy  the  said  Thomas  Hunt  as  aforesaid,  had  no- 
tice of  the  premises,  and  well  knew  that  the 
said  Thonias  Hunt  had  no  power  or  authority 
lu  negotiate  or  part  with  the  same  on  hb  own 
account,  and  that  there  was  not  at  any  time 
any  consideration  or>  value  given  in  good  fntk 
fur  the  said  indorsemtnt  of  the  said  uill  of  ex- 
change, to  the  said  plaintilTs,  as  in  the  said 
declaration  mentioned,  and  this  the  said  de- 
fendants In  the  introductory  part  of  this  plea 
mentioned  are  ready  to  venfy. 

*'  Thirdly,  as  to  the  breach  of  the  said  sup- 
posed promise  iu  the  said  first  couut  mention- 
ed, the  stud  defendants.  In  the  introductory 
tart  of  th^  first  plea  named,  say  that  the  said 
'ill  of  exchange,  in  the  said  first  count  men> 
tiuned,  never  was  accepted  by  the  said  defemh 
ants  except  by  the  said  Evan  Meredith  Rol>erts, 
foe  and  on  account  of  himself  and  all  the  said 
other  defendants  in  this  action  mentioned, 
under  and  by  virtue  of  an  authority  from  the 
«aid  last  mentioned  defendants,  with  tlie  said 
£.  Meredith  Roberts,  to  accept  bills  of  ex- 
change on  behalf  of  himself  and  the  other  de- 
fendants for  particular  purposes  only,  that  is  tq 
•ay,  for  the  purposes,  of  discharging  claims 
against  certain  persons  comuosing  a  certain 
company  called  tlie  South  Metropolitan  Ga$ 
Light  and  ("oke  Company,  or  upon  the  said  E, 
Meredith  Roberts  and  the  other  defcndauts  as 
directors  of  the  said  company,  but  that  the 
said  E.  Meredith  Roberts,  on  the  22d  day  o( 
October,  in  the  year  of  our  Lord  .1833,  in 
breach  of  good  f^th,  fiauduleutly  and  wrongs 
fully,  and  without  tha  consent  or  authority  o| 
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the  defendants  ki  the  ktfroAactory  part  of  the 
attd  first  pka  nainod,  and  with  Ment  to  dft* 
fraud  them,  accepted  the  said  biH  of  exchimge 
in  the  said  first  count  meutioned,  on  beh^df  of 
himself  and  all  the  other  defendants  in  th^s 
action,  not  on  account  of  any  of  the  purposea 
for  which  he  was  so  authorised  to  accept  biMa 
on  behalf  of  himself  and  the  said  other  defend- 
aiita  as  aforesaid,  but  for  another  and  difierem 
purpose,  to  wit,  for  the  private  purposes  of  the 
said  defendant,  William  Clare,  who  drew  the 
same,  and  who  then  had  no  claim  or  demand 
whatever  on  the  said  other  defendants,  and  of 
himself,  the  said  E.  Meredith  Roberts,  and  the 
said  defendant  Lewis  Roberts,  and  that  the 
sidd  defendants  iii  the  introductory  part  of  .th,e 
said  first  pica  nameii,  retreived  no  consideration 
arvaloe  for: the  said  acceptance,  and  this  the 
said  defendants  in  the  introductory  part  of  the 
said  first  plea  named,  are  ready  to  verify,  Ac.** 

Th&  replication  was :      •        • 

"  And  as  to  the  plea  of  the  said  hist  inci»- 
tioned  defendants,  by  them'  secondly  abovt: 
pleaded,  as  to  the  breach  of  the  said  prondse 
m  the  said  first  count  of  the  said  declaration 
mentioned,  the  phtintifis  say^  that  after  the 
making  of  the  said  bBl  of  excnange  In  the  said 
first  count  mentioned,  and  before  the  same 
had  become  due  and  payable,  to  wit,  on  thte 
4th  day  of  January,  in  the  year  of  our  Lord 
1834,  the  said  bill  of  exchange  was  indorsed 
and  delivered  to  the  plaintififii  fidrly  and  bund 
Jide,  and  for  a  good  and  valuable  consideration, 
that  is  to  fay,  for  monies  advanced  hy  and  due 
and  owing  to  them  the  plaintiffs:  and  the 
plaintiflv  further  say,  that  at  the  time  when  tire 
said  biH  of  exchange  was  so  indorsed  and  deli- 
vered to-  them  as  aforesaid,  they  had  not,  nor 
had  either  of  them  notice  of  the  premises  iti 
^to'taM  hist  nwiitioned  pjea  mentioned,  nor 
did  they  or  either  of  them  know  that  thu  sahi 
lliomas  Hunt  had  no  power  or  authority  to 
negotiate  or  part  whh  the  said  bill  on  his  owu 
account,  and  this  thcv  are  ready  to  vcrH^,  ht. 
And  as  to  the  plea  of  the  said  last  mentioned 
defendants  by  them  thirdly  above  pleaded, 
as  to  the  breach  of  the  said  promise  in  the  said 
first  count  mentioned,  the  plaintiffs  say,  thut 
the  said  Evan  Meredith  Hoberts  was  duly  au- 
thorised to  accept  the  said  bill  of  cxchani^  in 
«ke  sud  first  count  mentioned,  on  behaif  of 
hhnsclf  and  aH  the  other  defendants  in  this  ac- 
tion ;  and  the  plaintiffs  further  say,  that  after 
the  making  or  the  said  bill  of  exchange,  and 
before  the  same  had  become  due  and  payable, 
to  wit,  on  the  said  4th  day  of  January,  in  tlus 
year  of  our  Lord,  1834,  the  said  bin  of  ex- 
change was  indorsed  and  delivered  to  the 
plaintiffH  fairly  and  bond  fide,  and  for  a  good 
and  valuable  consideration,  tliat  is  to  say,  ff»r 
monies  advanced  by  and  due  and  owing  to 
them  the  plaintiffs.  And  the  plaintiffs  ^rther 
say,  that  at  the  time  when  the  sidd  bill  of  ex- 
change was  so  indorsed  and  delivered  to  thcni 
as  atoresaid,  they  had  not,  nor  had  either  of 
them,  notice  of  the  premises  iu  the  said  last 
mentioned  plea  mentioned,  nor  did  they,  or 
either  of  them,  know  for  whut  purpose  the  safd 
Evan  Meredith  Roberts  was  autlioriscd  to  ac- 
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cepi  the  said  bill  of  exchange,  nor  for  what 
pnrpoae  he  accepted  the  same,  and  this  they 
are  ready  to  veri^,  &c." 
To  this  replication  the  defendants  demurred : 
"  ^d  the  said  defendants,  William  Baker, 
James  Foster,  Georsre  Holgate  Foster,  William 
Lyall,  and  FredericK  Blakely,  as  to  the  repli- 
cation of  the  said  plaintiffs,  to  the  plea  of  them 
the  last  named  defendants  by  them  secondly 
above  pleaded,  say,  that  the  said  re^cation  is 
not  somcient  hi  law ;  and  the  said  last  named 
defendants  state  and  shew  to  the  Court  here, 
the  following  causes  of  demurrer  to  the  stud 
repUcation  to  the  said  second  plea,  that  is  to 
say,  that  the  said  plaintiffs  have  not  in  their 
aaid  last  mentioned  replication,  stated  or  set 
forth  with  sufficient  certunty  what  considera- 
tion  orndue  was  given  by  them  the  said  pl^&K 
tiffs  for  the  said  indorsement  of  the  said  bill  ot 
exdiange  to  them  the  said  plaintiffs,  but  have 
merely  stated,  that  the  consideration  for  the 
Bud  indorsement  to  them,  was  monies  advanc- 
ed by,  and  due,  and  owing  to  them,  the  said 
plaintiffs,  without  stating  with  sufficient  cer- 
tainty when  or  to  whom  such  monies  were  ad- 
vanced, or  by  whom  the  same  were  due  and 
owing,  or  whether  thev  were  advanced  at  the 
time  when  the  sud  bill  was  indorsed  to  them, 
or  whether  they  had  been  previously  advanced 
and  were  due  before  the  said  bill  was  indorsed; 
and  that  although  the  replication  is  intended 
as  an  answer  to  ue  second  plea,  and  to  support 
the  whole  of  the  plaintiff's  claim  to  the  lull 
amount  of  the  bill  mentioned  in  the  declara- 
tion, vet  it  did  not  aver  or  state  with  sufficient 


entitled  them  to  recover  to  the  full  extent  of  the 
said  bill,  which  according  to  the  rules  of  plead- 
ing ought  to  have  been  shewn,  stated,  and  set 
forth  in  the  said  replication  to  the  sud  second 
plea,  and  for  that  the  said  plaintiffs,  who  were 
parties  to  the  indorsement  of  the  sud  bill,  and 
knew  what  consideration  they  gave  for  the 
same,  ought  to  have  set  forth  in  the  said  last 
mention^  replication  with  more  certainty  than 
they  have  done,  the  nature  and  extent  of  the 
consideration  which  they  gave  for  the  said  in- 
dorsement, and  when  that  consideration  was 
given,  to  have  enabled  the  defendants,  whp 
were  no  parties  to  the  indorsement,  or  to  the 
alleged  consideration  for  the  same,  to  ascertain 
what  that  consideration,  if  any,  was." 

In  support  of  the  demurrer  it  was  contend- 
ed, that  the  object  of  the  new  rules  of  plead- 
ing was  to  state  particularly  all  the  circum- 
stances under  which  a  bill  of  exchange  had 
come  to  the  hands  of  the  party  suing  on  it,  in 
order  to  narrow  the  issue  to  be  raised  between 
.  the  parties,  and  thereby  to  decrease  the  quan- 
tity of  evidence  wluch  the  parties  would  be 
required  to  produce  on  the  trial.  Merely 
statinff ,  however,  that  the  plaintiff  had  given 
consideration  for  the  bill  on  which  he  sued, 
was  quite  inconsistent  with  the  object  of  those 
rules,  for  it  left  the  question  just  as  mudi 
open  as  it  would  have  been  previous  to  the  al* 
^radons  in  pleading. 


On  the  other  hand  it  was  contended,  that  ic 
was  not  necessary  for  the  plaintiff  to  state  more 
particularly  what  was  the  nature  of  the  conaid- 
eration  which  he  had  given  for  the  bill.  In 
many  cases  it  would  be  quite  imiMMsible,  and 
at  an^  rate  exceedingly  uconvenient,  for  the 
plaintiff  to  be  compelled  to  set  forth  all  the 
circumstances  under  which  he  had  received  the 
bill.  Were  such  a  course  to  be  pursued,  the 
object  of  the  rules  would  indeed  be  frustrated; 
for  then  the  pleadings,  instead  of  being  short- 
ened, as  the  Judges  clearly  intended  when  they 
framed  the  new  pleading  rules,  they  would  be 
rendered  longer  than  ever.  Were  aU  the  com- 
plicated transactions  out  of  which  the  conaid. 
eration  direcdy  or  indirecUy  arose,  to  be  stat- 
ed on  the  face  of  the  pleadings,  they  might  be 
^ongated  to  an  immeasurable  extent.  On  the 
other  hand,  by  the  course  which  the  plaintiff' 
liad  here  pursued  in  his  replication,  the  parties 
were  brought  to  issue  on  a  particular  £iictp 
namelv,  whether  consideration  had  or  had  not 
passecT  from  the  pUuntiff  to  the  indorser,  finom 
whom  he  had  received  the  bilL  Hits  was 
clearly  what  the  new  rules  intended  should  be 
done,  and  therefore  the  replication  possessed 
all  the  requisites  necessary  under  those  rules. 

Per  Curiam, — We  are  of  opinion,  tliat  the 
consideration  in  this  case  alleged  by  the  plain- 
tiff in  his  replication  to  have  been  given  by 
him  to  his  inOorser,  is  sufficiently  stated.  Poal 
sibly  it  might  not  be  sufficienUy  certain  were 
the  pleading  a  declaration,  but  in  a  replication 
we  think  it  is  ceitain  enough.  It  even  seems 
to  UB,  that  if  the  replication  had  been  confined 
by  the  plaintiff  to  a  mere  denial  of  the  allega- 
tion made  by  the  defendant,  that  no  considera- 
tion had  passed  from  the  plaintiff  to  his  indor- 
ser,  it  would  have  been  sufficient.  That  is 
however,  not  necessary  for  ns  here  to  deter- 
mine. We  are  of  opimon,  that  under  the  new 
rules  of  pleading,  where  a  defendant  deniea 
consideration  by  the  plaintiff  to  the  indorser, 
it  is  not  necessaoy  for  the  pluntiff  in  his  repli- 
cation to  set  forth  the  particulars  of  the  con- 
sideration, which  he  alleges  himself  to  have 
given  for  the  bill.  The  judgment  of  the  Court 
will  therefore  be  in  favor  of  the  plaintiffs. 

Judgment  for  the  plaintiffs.^^roNM^  and 
others  V.  Baker  and  others,  H.  T.  18^5.     C.  P. 


NXW  BULBS  OF  PLXADINO  — BILL  OF  BZ- 

CBABGE. — REPLICATION. — OBMUREBB. 

CONSIDERATION. 

Under  the  new  pleading  rtdet^  if  vmmt  qf 
consideration  isptead^,  a  simple  denial  of 
that  want  wUl  desufident  in  the  plaintiffs 
replication. 

In  this  case  the  defendant  demurred  to  the 
plaintiff's  replication,  on  the  ground,  that  this 
being  an  action  on  a  bill  of  exchange,  with  a 
plea  denying  consideration  passing  to  the 
pluntiff,  there  was  a  mere  denial  in  the  repii. 
cation  of  soch  defect  of  consideration. 

Arguments  having  been  heard  in  support  of 
.and  against  the  demurrer — 

The  Court  was  of  opinion  that  the  replica. 
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tion  waB  sufficient.  The  defendant  having  de* 
aied  consideration  to  have  passed  from  the 
plaiatiff  to  the  person  who  indorsed  it  to  him, 
aad  the  plaintiflf  having  taken  issue  upon  that 
allegation,  the  replication  was  sufficient.  The 
jodfment  must  therefore  be  for  the  pluntifl. 

Judgment  for   the  plaintiff. — Preseoii   v. 
Levi,  a.  T.  1836.  C.  P. 
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PROOBVSS  OF  THB  LAW  BILLS   BBFOBB  FAB- 
LZAHBKT. 

It  will  be  observed  that  but  small  pro- 
gress  has  been  made  during  the  past  week 
in  ^e  several  BiUs  before  the  two  Houses. 
Jn'  the  course  of  little  more  than  a  month, 
twenty-five  BiUs  affecting  the  law  or  the 
administration  of  justice,  have  been  intro- 
duced. Six  of  these  Bills  relate  to  the 
Church  and  the  Ecclesiastical  Courts; — 
five  to  the  law  of  Property  and  Convey- 
ancing; — two  to  the  Common  Law; — two  to 
Ireland; — one  to  the  Criminal  Law; — one 
to  Bankruptcy;— and  the  others  relate  to 
the  Poor ;  Coroners ;  Registration  of  Births ; 
Dissenters'  Marriages ;  Libel ;  Oaths  ; 
Highways ;  and  Elections.  This  summary 
of  the  several  classes  of  Bills  wiU  enabl6 
our  readers  to  consider  the  extent  of  the  al- 
terations which  are  at  present  contemplated 
by  the  Legislature,  and  their  probable  effect 
on  the  Profession. 


ANSWERS  TO  QUERIES. 


C0iinii0it  ftxlD* 
.  MiNOB. — wife's  debt.    P.  398. 

The  case  of  Paris  v.  Stroud,  Barnes,  95,  is 
an  answer  to  this  (^uery.  There  are  several 
cases  in  which  actions  have  been  sustained 
against  infants.  If  it  be  admitted  that  an  in- 
fant is  answerable  for  his  wife's  debt,  there 
appears  to  be  no  distinction  between  his  lia- 
bility in  this  case,  anil  his  liability  for  necessa- 
ries,  or  any  other  engas^ement  which  can  be 
enforced  against  him.  The  reason  the  eagtfe  - 
ments  of  an  infant  are  not  binding  upon  him, 
viz.  his  incapacity  to  contract,  arising  from  his 
presumed  imbecility  of  understanding  and 
want  of  free  will,  is  not  applicable  here.  He 
has  not  contracted,  bat  his  wife,  who  was  not 
incafMcitated.  An  infant  is  supposed  to  have 
sufficient  jadgment  to  choose  a  wife ;  and  by 
the  marriage,  as  he  obtains  all  her  means  «a 
dischanring,  so  he  is  answerable  for  all  her 
liabilities.  W.Y.C. 
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ftatD  Iff  pr0|^tji  Atill  SontitoJiiic  ing. 

p£TISS — COMTXNQBNT  OB  EXECUTORY. 

PP.  80,  223,  239,  266,  336,  398. 

I  am  atill  at  issue  with  T.  O.  B.  In  my, 
opinion  the  case  of  Doe  v.  Nnwell  does  not 
apply  at  all  to  the  question.  1  do  not  iKapute 
Cne  propriety  of  the  decision.  It  comes  within 
the  class  of  remainders  particularized  by  Mr. 
Fcarne,  p.  240,  where  he  eays,  "  It  sometimes 
happens  that  a  remainder  is  limited  in  worda 
which  seem  to  import  a  coatin^ncy,  though 
in  fact  thev  mean  no  more  than  would  have 
t»een  implied  without  them,  or  do  not  amount 
to  a  oondHion  precedent,  but  only  denote  the 
iioM  when  the  remainder  is  to  vest  in  poases- 
iiio9.'*  But  in  the  oase  in  question,  Uimrwas 
af  evidisnt  contingency.  The  cantin/renef 
Vifs,  not  only  that  there  should  be  a  child  born, 
!»ut  that  such  child  should  be  living  at  the 
death  of  the  tenant  for  life.  That  such  a  re- 
maiuder  is  contingent,  see  Peame,  p.  9.  It 
clearly  cemes  within  Mr.  Fearne^s  «iaition 
of  a  contingent  remaindv,  pu  2. — **  Aa  estate 
is  coutingeat,  when  a  riffht  of  e^jeyment  is  to 
accrue  on  an  event  whioi  is  dubious  and  ua- 
certain.*'  Sfm 


QUBRIB6. 
^Cammmt  lUfii. 

BILL. — OAmNO. 

A,  drew  a  bill  on  B.,  and  indorsed  to  C^ 
B.  accepted.  C.  indorsed- to  Z>.  in  disefaaiyi^ 
9f  a  gaming  debt,  who  indorsed  it  to  E,  for  ai 
yftUiaMft  **AnfideratioUx  and  without  notice* 
Can  E,  maintain  an  action  aniait  B.} 

W.Y.C. 


the  tpBce  of  five  years,  la  nuuuier  mentioned 
in  the  therein  recited  acts,  shall  actually  be 
J  and  continue  as  pupil  to  anv  practldng  barris- 
teryfer  any  part  or  p*trte  of  the  said  term  of  five 
vears  toot  exceeding  one  year,  it  shall  be  lawful 
for  the  Judge,  &c.,  upon  affidavit,  &c.,  to  ad. 
mit  such  person  as  attorney  or  solicitor,  in 
lilce  manner  as  is  now  done  in  case?  where  tiie 
cleric  has  served  part  of  the  term  of  his  clerk- 
ship with  thfi  agent  of  t)ie  per«»^  to  whom  lie 
has  been  bound.  D.  B.  I. 

[The  year,  we  think,  may  be  served  with  a 
practising  barrister  or  oertificatiMi  special 
pleader,  at  any  time  daring  the  five  years; 
but  it  is  most  beneficial  to  tMe  the  last  year. 
IVe  insert  the  letter,  aa  the  point>  diou^  of 
no  difficulty,  b  a.  new  one.    Ed.] 


POWER  OF  APPOlNTMBirv. 

An  estate  is  settled  on  A,  for  Ufe,  and  after 
his  decease,  to  the  use  of  such  child  or  chfl- 
dren  of  A.  on  the  body  of  B.  his  wife,  as  A, 
shonl4  appoint ;  and  in  default  of  appointmeat, 
to  such  issue  in  tail.  A,  by  his  willappointed 
to  C,  bis  only  child,  for  life ;  remainoer  to  her 
issue  as  tenants  in  common.  Is  A*n  appoint- 
ment to  Cs  issue  Toid  for  eKcesa?  and  on 
(t7.'s  death,  will  the  estate  go  to  her  eldest  son 
in  tail,  and  not  to  her  issue  in  eommon?  A 
reference  to  cases  is  requested. 

L.M. 


CORPORATION. — ^BILL  OP  BXCHANOB. 

Can  any  corporation  (besides  a  trading  one) 
indorse  a  bill  of  exchange  ? 

W.Y.C. 


LORD  CHANCELLOR'S  JURISDICTION. 

II  the  Chaneelior,  sitting  in  bankruptcy,, 
flhoald  assume  a  jurisdiction  which  does  no? 
belong  to  him>  what  is,  the  remedy  of  an  in- 
j«iadparty2  W.Y.C. 

S^fiQ  0C  9ttirfiiQ^4* 

clerk's  9BRTICB  WITH  CQUNaEL. 

A.,  b«ng  andjer  articles,  serves  three  ye^ux; 
then  wishes  to  enter  into  the  chambers  of  a, 
conveyancer  (a  barrister)  lor  one  year  i  at  the, 
expiration  of  which,  he  is  ekher  to  Mtam  to; 
Ids  original  service,  or  be  assigaed'  over  for. 
the  remaining  jear  of  his  articles.  Is  therei 
any  thing  in  this  arrangement  contrary  to  the* 
acts  of  parliament,  or  the  practice  of  ike  Courtis 
in  relation  to  the  admission  of  attorneys  ?  The 
1  &  9  G.  4,  c.  48,  s.  2,  provides,  that  if  any 
person  bound  in  uiltiug  to  serve  as  a  clerk  foif 


THfi  EDItOR'S  LBTTBR  BOX. 

We  are  soirv  to  differ  in  opiaioa  frarn  our 
old  comBsponaeiit  *'  Aspiro,"  on  the  value  of 
the  extract  he  has  taken  the  trouble  to  send 
us.  We  think  it  is  any  thing  but  a  £ur  repre- 
sentation of  our  judicid  system. 

Reviews  of  several  new  Books  have  been 
unavoidably  ^stponed.  AVe  hope  to  find  room 
for  them  dunng  the  Easter  reeess. 

The  Defence  of  the  Proposal  for  aboHrffing 
Arrest  could  not  be  conveniently  inserted  this 
week.    It  will  appear  in  the  next. 

The  Letters  of  G.  G. ; »'  A  Subscriber;"  and 
M.  M.  will  receive  «arly  attentioiL 

The  Queries  and  Answess  of  S.  C. ;  Y.; 
C.  K.  N.;  <'A  Subscriber;''  and  from  ap 
Anonymous  Correspondent,  have  been  re- 
ceived. 

The  Suggestions  on  the  Law  of  InfaeriCaaee 
and  \nils  are  ap]^roved«  and  will  be  inserted 
early. 

•The  Deputy  Lieutenants  of  Counties  can 
scarcely  be  considered  as  a  Professional  List 
We  must  keep  strictly  within  the  legal  pale^  ior 
double  our  space  would  be  insufficient. 

The  Paper  oi  *'  A  Uw  Stu^at,"  with  hv 
Suggestions,  shall  be  attenacd  to  as  early  as 
practicable. 


0tie  UtQal  ^h^evhtt. 
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-•  •*  Quod  magis  md  nos 

FertiDiety  et  nescire  malam  est,  agitamus. 


HORAT. 


A  FELONY  WHICH  CANNOT  BE 
PUNISHED. 


It  is  worthy  of  remaiic  in  tiiese  days  oi  bu- 
perfluous  legislation,  that  a  great  crime, 
easy  of  perpetration,  and  not  unlikely  to  be 
again  committed,  has  twice  escaped  the 
merited  punishment,  and  as  yet  remains  un- 
provided for  by  the  kw.  We  shall  shortiy 
state  the  cases  to  which  we  allude. 

The  first  of  these  is  Fhipoe's  case,^  in 
which  a  person  was  induced  to  write  a  note 
of  hand  for  2000/.,  under  the  threat  of  hav- 
ing his  life  taken  away  witfi  a  knife  which 
^ras  held  to  his  throat.  The  person  who 
committed  the  offence  was  indicted  under 
the  2  G.  2,  c.  25,  for  feloniously  taking  the 
note ;  but  the  question  having  been  argued 
before  the  twelve  Judges,  it  was  contended 
on  behalf  of  the  prisoner  that  the  note  was 
of  no  value,  and  therefore  not  within  the 
meaning  of  the  stat.  2  G.  2,  c.  25  ;  and  the 
Judges  were  of  opinion  that  9»  the  legisla- 
ture, at  the  time  of  passing  the  statute  2  G. 
2,  c.  25,  s.  3,  whereby  the  stealing  of  a 
chose  in  action  wa^  made  felony,  coidd  not 
possibly  have  had  a  case  like  the  present  in 
contemplation,  it  was  not  within  tiiat  act  of 
parliament ;  it  is  essential  to  larceny  that 
the  property  charged  to  have  been  stolen 
should  be  of  some  value ;  that  the  note  in 
the  present  case  did  not,  on  the  fiace  of  it, 
jniport  either  a  general  or  a  special  property 
in  the  prosecutor ;  and  that  it  was  so  fax 
from  being  of  any,  the  least,  value  to  him, 
that  he  had  not  even  the  property  of  the 
paper  on  which  it  was  written,  for  it  ap- 


•  2  Leach's  Cr.  C.  774. 
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pearedjtbat  both  the  paper  and  the  ink  were 
the  property  of  the  prisoner,  and  the  deli- 
very of  it  by  her  to  him  could  not,  under 
the  circumstances  of  this  case,  be  considered 
as  vesting  it  in  him ;  but  if  it  had,  as  it  was 
a  property  of  which  he  was  never,  even  for 
an  instant,  in  the  peaceable  possession,  it 
could  not  be  considered  as  property  taken 
from  his  person ;  and  it  is  also  settled  that, 
to  constitute  the  crime  of  robbery,  the  pro- 
perty must  not  only  \^  valuable,  but  ialso 
be  taken  from  the  person  and  the  peaceable 
possession  of  the  owner.  Judgment  tliere- 
fore  was  arrested,  but  the  prisoner  was  de- 
tained in  custody ;  and  at  the  ensuing  ses- 
sion fcv  Middlesex,  was  prosecuted  for  the 
misdemeanor  and  convicted. 

The  statute  of  G.  2,  was  subsequently 
repealed  by  the  7  &  8  G.  4,  c.  29  ;  and  it 
was  enacted  by  that  statute  (s.  6)  that  if 
any  person  shall  assault  any  other  person, 
with  intent  to  rob  him,  or  shall  with  me- 
naces or  by  force  demand  any  such  property 
[t,  e.  any  chattel,  money^  or  valuable  secu- 
rity] of  any  other  person  vrith  intent  to  steal 
the  same,  every  such  offender  shall  be  guil- 
ty of  felony,  and  being  convicted  thereof, 
shall  be  liable  to  be  traniyported  for  seven 
years,  &c. 

This  was  the  state  of  the  law  on  the  sub- 
ject when  a  case  occurred,  the  circumstances 
of  which  must  be  in  the  recollection  of  our 
readers.  Mr.  Gee,  an  attorney,  was  decoy- 
ed into  a  house,  and  under  circumstances  of 
great  violence,  was  forced  to  sign  an  *order 
for  money  and  deeds  claimed  by  the  persons 
who  committed  the  violence.  •  They  were 
alberwards  indicted  under  the  section  of  the 
statute  we  have  stated  above.  The  first 
count  charged  that  the  prisoners  did  on,  &c  , 
with  menaces  and  by  force,  feloniously  ''"^ 
2  H 
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maud  ^  William  Gee  hie  money*  wkh  ta- 
tent  to  steal  it.  The  second  count  charged 
that  the  prisoners  did  fdonionsly  assault  the 
said  William  Oee,  with  intent  his  monies 
from  his  person  violently  and  feloniously  to 
steal.  Mr.  Lee,  the  counsel  for  the  prose- 
cution»  submitted,^  that  even  if  the  prisoners 
were  entitled  to  the  money,  it  would  still  be 
an  offence  to  obtain  it  in  the  mode  employ- 
ed ;  but  that  in  fact  they  were  not  entitled 
to  it ;  and  with  respect  to  the  £act  that  Mr. 
Gee  had  not  any  part  of  the  property  about 
his  person,  that  could  make  no  difference. 

Paiteson,  J.-— Mr.  Lee,  have  you  any  au- 
thority for  your  last  proposition  ? 

Mr.  Lee. — No ;  but  I  would  put  this  case ; 
If  a  person's  life  were  put  in  jeopardy  by  a 
robb^  presenting  a  pistol,  and  demanding 
his  money,  it  would  be  no  answer  to  the 
charge  to  show  that  the  prosecutor  had  in 
&ct  no  money  in  his  possession.  The  de- 
mand by  force  and  menaces  constitutes  the 
offence ;  and  whether  the  party  has  or  has 
not  the  money  in  his  possession  at  the  time 
is  immaterial. 

Patteson,  J.—If  a  man,  with  menaces, 
demands  a  sum  of  money  of  another,  and 
the  person  does  not  give  it  to  him  because 
he  has  it  not  with  him,  the  offence  is  the 
same;  but  if  it  turns  out,  as  in  this  case, 
that  a  sum  of  money  known  to  be  not  tiien 
in  his  possession  was  demanded,  the  case 
is  different.  The  prisoners  do  not  take 
any  thing  from  Mr.  Gee;  they  got  an  order 
for  the  delivery  oif  the  deeds,  and  that  was 
all  they  wanted.  I  am  of  opinion,  that 
under  tiiis  act  of  pariiament  the  present  in- 
dictment cannot  be  sustained. 

Mr.  Justice  Bosanqaei  was  of  the  same 
opinion. 

The  prisoners  were  also  indicted  under 
the  same  section  of  the  act,  and  the  first 
count  charged  that  the  prisoners,  with 
menaces  and  force^  did  demand  of  Mr.  Gee 
a  certain  valuable  security  for  money,  to 
wit,  H  deed  (describing  it)  with  intent  the 
said  security  from  the  said  W.  G.  feloni- 
ously to  steal. 

llie  second  count  was  for  feloniously 
demanding  the  same  deed  with  menaces, 
&c.  with  the  like  intent.  The  third  count 
chained  that  the  prisoners  did  feloniously 
demand  with  menaces,  a  certain  valuable 
security  for  money,  as  follows  (stating  the 
order)  with  intent  to  steal  the  same. 

Pattesan,  J.  (afterthe  case  was  opened)  said 
the  same  objection  applies  to  this  case  as  to 
the  former.  The  indictment  charges  that 
they  did  demand  with  intent  feloniously  to 

^  Rf/e  V.  Edmrds,  fl  Car.  &  Pay.  619. 


steal.  v4iJbi!p/btfw--Theoa8^QfJffeirv.PA$nRf 
is,  I  think,  in  point.  Bosanqnei,  J.— In  that 
case  the  Judges  distinctly  decided,  that  ob- 
taining valuable  securities  from  the  maker 
by  duress,  was  not  stealing.  In  this  case 
the  documents  were  obtained  by  duress. 
The  question  is,  whether  the  documents  were 
ever  in  Mr.  Gee's  possession.  Bodkm. — 
We  can  prove  that,  Phillip$. — Not  in  his 
peaceable  possession  ;  he  was  in  duress  at 
the  time.  Patleton,  J.— The  documents  are 
certainly  such  as  the  act  contemplated :  the 
question  is  as  to  the  mode  in  which  they 
were  obtained.  F.  V.  Lee. -The  docu- 
ments, when  written  by  Mr.  Gee,  remained 
with  him  for  half  an  hour  or  more,  while  he 
wrote  some  letters.  They  were  therefore 
in  his  peaceable  possession  during  that  time. 
He  only  resigned  them  on  account  of  the 
menaces  and  threats  used  towards  him. 
There  is  a  difference  between  this  case  and 
that  of  Mrs.  Phipoe;  for  Mr.  Courtois  had 
never  the  peaceable  possession  of  the  note 
for  2000/.,  which  was  extorted  from  hnn. 

Patteson,  J.^The  learned  Counsel  has 
put  his  case  with  great  ingenuity,  but  1  am 
not  able  to  see  the  slightest  difference  be- 
tween the  two  cases.  Mrs.  Phipoe  held  a 
knife  to  Mr.  Gourtois's  throat,  and  compelled 
him  to  give  a  promissory  note  for  BOQO/. 
He  signed  the  note,  and  it  was  held  that  it 
was  no  robbery;  for  he  never  had  peaceable 
possession  of  it,  but  had  been  forcibly  add 
by  violence  compelled  to  sign  the  paper. 
Now,  how  does  Mr.  Gee's  case  stand  ?  He 
was  chained  and  padlocked,  a  rope  was  put 
round  his  neck,  and  his  feet  were  tied  to  the 
ground :  he  could  not  move  hand  or  foot, 
except  just  to  write.  They  bring  him  pens 
ink,  and  paper,  and  he  writes  the  orders. 
He  had  the  papers,  it  was  true,  in  his  hands . 
but,  chained  as  he  was,  is  it  possible  to  con- 
ceive that  he  had  such  a  peaceable  posses- 
sion of  them  as  to  be  at  liberty  to  do  what 
he  pleased  with  them? — for  that  is  the  mean- 
iQg  of  peaceable  possession.  I  cannot  per- 
ceive the  difference  between  the  case  of 
Courtois  and  the  present,  except  that  the 
latter  is  the  stronger  case  of  the  two.  The 
ground  of  the  decision  in  that  case  must  go- 
vern the  decision  of  the  Court  in  this.  A 
robbery  cannot  be  committed,  unless  the 
person  has  the  property  in  his  peaceable 
possession,  to  do  with  it  as  he  chooses.  If 
Mr.  Gee  had  brought  the  documents  ready 
written,  the  case  would  have  been  ^erent ; 
but  he  does  not  write  them  until  he  is 
chained.  Several  nice  and  subtle  distinc- 
tions have  been  taken»  but  I  do  not  feyor 
such  distinctions  ;  and  therefore  1  hold  with 
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ttepreTknis  deckk>n  of  the  Judges,  and  am 
Abdnd  to  be  governed  by  it. 

Bosanquet,  J.— I  entirefy  concur  in  this 
view  of  the  question.  The  case  is  not  to 
be  distinguished  in  principle  from  Mrs. 
Phipoe's  case.  The  decision  of  the  judges 
in  that  case  was,  that  it  was  not  a  robbery, 
because  Mr.  Courtois  had  never  been  in 
peaceable  possession  of  the  note ;  the  cir- 
cumstances are  similar  in  this  case,  and 
therefore  the  jury  must  acquit  the  prisoner. 
Verdict— Not  Guilty. 

We  would  venture,  therefore,  to  call 
l2ie  attention  of  the  legislature  to  the  pre- 
aent  state  of  the  law  as  to  the  feloniously 
obtaining  an  order  for  money,  and  suggest 
that  a  Wl  should  be  brought  in  to  provide 
for  its  punishment. 


THE  LAW  RELATING  TO  GAME, 


In  Eaf^land  hunting  has  ever  been  esteemed  a 
moat  princely  diversion  and  exercise,  and  the 
propertv  in  such  animals  /erie  nature,  as  are 
known  by  the  denomination  of  game,  was  for- 
merly vested  in  the  King  alone,  and  from  him 
derived  to  such  of  his  subjects  as  had  received 
the  grants  of  a  chase,  a  park,  a  free  warren,  or 
free  fishery.  The  truth  of  this  position  has 
been  denied,  and  it  is  now  of  little  practical 
importance;  for  the  law  on  this  subject  has  been 
very  materially  altered  by  various  statutes ;  and 
lastly  by  1  &  2  Wm.  4.  c.  32.  Franchise  and 
.liberty  are  used  as  synonymous  terms;  and 
their  definition  is  a  royal  privilege,  subsisting  in 
the  hands  of  a  subject ;  of  such  nature  is  a  fo- 
rest, chase,  warren,  park,  or  fishery.  Strictly 
speaking,  forests  are  waste  grounds  belonging 
to  the  King,  replenished  with  all  manner  of 
beasts  of  chase  and  venery,  which  are  under 
the  protection  of  the  King  and  the  forest  laws. 
Chases  and  parks  are  indeed  smaller  forests  in 
the  hands  of  a  subject,  but  not  governed  by 
ihe  forest  laws  Beasts  of  park  or  chase  are 
properly  bnck,  doe,  fox,  martin,  and  roc-;  and 
m  common  and  legal  sense  extend  likewise  to 
all  the  beasts  of  the  forest,  which  besides  the 
other  are  reckoned  to  be  hart,  hind,  hare,  boar, 
and  wolf — and  in  a  word,  all  beasts  of  venery 
or  hunting.  (Co.  Litt.  233).  Free  warren  is 
an  exclusive  privilege  to  preserve  and  kiU 
certain  beasts  and  fowls  of  warren.  The 
l)east8  of  warren  are  hares,  conies,  and  roes ; 
the  fowls  are  either  campestres,  as  partridges, 
rails,  and  quails ;  or  syfvestres,  as  woodcocks 
and  pheasants ;  or  aquatiles,  as  mallards  and 
herons.    (Co.  Litt.  233.) 

A  place  for  breeding  warrenable  or  park 
beasts  or  birds,  unless  it  be  a  lawful  free  war- 
ren, has  no  peculiar  privileges.  A  person  may 
legally  keep  as  many  hares  and  rabbits  on  his 
own  land  as  he  pleases  :  and  his  neighbour's 
only  remedy  for  injnrici  d6ne  by  them  is,  to. 
kill  the  ral)bits  when  they  escape  on  his  own , 
land  ;  but  Villmg  or  taking  a  hare  or  coney  is 


pimlshahk,  excepting  in  the  neighbourhood  of 
sea  hunks  or  river  banks,  &c.  Dogs,  from 
their  participation  in  the  recreations  of  the 
chase,  and  their  disposition  to  roam  through 
forests  and  attack  game,  became  the  subject  of 
legislation  in  an  early  period  of  our  history. 
No  person  could  keep  a  dog,  by  which  is  com- 
monly meant  a  mastiff,  without  licence  from 
the  king ;  and  such  as  were  kept  within  any 
forest  for  the  safety  of  house  ana  lands,  were 
required  to  be  expeditated,  that  is,  to  have 
three  claws  on  the  fore  foot  cut  off. 

The  animals  /ene  nulung^  of  the  order 
pecorOf  together  with  the  lepns,  or  hare  tribe, 
and  the  fox,  of  lupus,  constitute  the  quadruped 
animals  which  now,  in  the  legal  sense  of  the 
word,  are  game.  The  wolf  and  wild  boar  are 
extinct  in  this  country.  The  birds  which,  con* 
stituting  game,  are  protected  as  such,  are  of 
the  anas,  or  goose  tribe,  wild  ducks,  mallards, 
teal,  widgeon,  wild  geese ;  of  the  ardea,  or 
stork  kind,  the  heron  and  bittern  i  of  the  sco- 
Ippax,  the  woodcock  and  snipe ;  the  genera 
charadrius,  or  plover;  rallas,  or  rail;  and  te- 
tras,  containing  grouse,  quail,  and  partridges ; 
the  genus  phasianus,  or  pheasant  tribe. 

Although  the  law  recognizes  no  particular 
privilege  in  favor  of  a  preserve  for  breeding 
game  in  any  private  ground,  and  the  ordinary 
law  of  trespass  is  the  only  remedy,  yet,  in 
order  to  preserve  the  young  brood,  and  pre- 
vent the  species  of  game  birds  from  becoming 
extinct,  our  legislature  has  provided  that 
it  shall  be  unlawful  to  destrov  game  during 
the  time  the  old  birds  are  hatching  their 
eggs,  and  until  the  young  ones  are  able  to 
fly  and  take  care  of  themselves.  Thus  it 
has  been  provided  that  pheasants  shall  only 
be  shot  or  destroyed  between  the  Ist  of  Octo« 
ber  and  the  first  of  February,  leaving  the  rest 
of  the  year  for  the  birds  to  make  up  for  the 
havoc  of  the  winter  sporting.  In  like  manner 
partiidge  shooting  is  lawfm  only  from  the  Ist 
of  September  to  the  Ist  of  February,  and 
grouse,  heath,  and  moor  game,  black  game 
and  bustards,  are  in  like  manner  protected, 
and  also  wild  fowl,  teal,  widgeon,  and  other 
water  fowl.  Ndt  only  are  the  birds  themselves 
protected,  but  their  eggs.  By  25  H.  8,  wU- 
niUy  destroying  the  eggs  of  the  mallard,  .teal, 
or  other  wild  fowl,  was  made  punishable,  in  a 
penalty  not  exceeding  6jr.  per  egf^.  By  the 
same  statute,  destroying  heron's  eggs  between 
the  31st  March  and  the  30th  June,  or  taking 
bittern  or  shovelard's  eggs,  subjected  the  of- 
fender to  a  penalty  of  Sd,  per  tgg.  This  sta- 
tute has  been  repealed,  and  a  modification  of 
it  re-enacted  by  the  new  game  act.    (See  ^  24.) 

Wild  fowl  come  to  this  country  periodically 
in  such  quantities  that  it  has  answered  to  in- 
vest considerable  capital  in  decoys,  where  it 
is  necessary  the  birds  should  be  able  to  resort 
without  the  slightest  disturbance,  for  they  are 
very  fearfid  and  easily  frightened  away,  fhey 
arc  called  decoys,  because  the  birds  are  decoy- 
ed into  nets  from  following  a  trained  animal, 
either  duck  or  spaniel.  Decoys  are  protected 
by  law,  and  after  twenty  years  uninterrupted 
use,  they  are  so  far  privileged  that  a  per* 
2  H  J 
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8oa  may  be  Bved  In  an  action  on  the  case 
for  knowioHy  firing  a  gun»  or  making  ii  nobe, 
even  upon  nis  own  land,  or  in  a  public  river, 
80  near  as  to  frighten  away  the  fowl.  Want 
of  cleanliness  about  the  persons  employed  in 
decoying  is  said  to  be  as  injurious  as  noise,  for 
wild  fowl  have  a  very  acute  smell,  and  discover 
the  slightest  odour  about  the  person. — From 
the  Elementt  uf  the  Sdencet,  considered  in  (heir 
relation  to  the  Practice  of  the  Law. 


REVIEW. 

A  concise  View  of  the  Principles,  Object  and 
Utility  of  Pleadings ;  with  an  Appendix 
containing  the  new  Rules  and  the  Statute 
ZS(4W.4,c.  42,  s.  1 ,  23,  24,  and  some 
other  Rules  of  Hilary  Term,  A.D.  1834; 
and  the  Practice  as  to  ths Amendments  pend- 
ing Trials  at  Nisi  Prius  and  before 
Sheriffs.  By  Joseph  Chitty,  Esq.,  of  the 
Middle  Temple,  Banister  at  Law.  2d.  edi- 
tion, London ;  S.  Sweet. 

Ws  consider  it  important  to  notice  the  pre- 
fiace  of  Mr.  Chitty  to  his  second  edition 
of  a  concise  view  of  the  principles,  object 
and  utility  of  Pleadings,  and  the  treatise 
which  he  has  added  to  the  first  edition,  on 
the  Practice  as  to  Amendments  pending 
Trials.  Mr.  Chitty  observes,  that  as  regards 
Declarations,  the  practical  operation  of  the 
new  Rules  has  altered  them  only  in  three 
nuitters,  namely : 

''1st.  In  the  Commencements  of  Dec\9m&om 
in  mott  personal  actions  varied  by  the  rule  of 
Michaeknasterm,  3  W.  4.  ▲.  i>.  1832,  in  con- 
sequence of  the  Uniformity  of  Process  Act,  2, 
W.  4.  c.  39,  having  abolished  the  former  mesne 
process,  and  enjomed  five  new  forms  of  writs, 
and  therefore  rendered  it  necessary  to  aker  the 
former  description  or  mode  by  which  the 
defendant  had  been  soed  or  brought  into 
Court ;  and  as  such  mle  prescribes  the  forms 
of  such  commencements,  neither  a  Pleader, 
nor  even  the  most  inexperienced  Practitioner, 
can  have  any  difficulty  in  applying  those, 
forms ;  Secondly,  the  Pleading  Rules  remove 
the  necessity  for  the  statement  of  any  venue  or 
place  in  the  bod^  of  a  dedarationt  excepting 
when  local  description  may  be  essential,  and 
the  venue  in  the  margin  suffioes;  Thirdly, 
Mid  principally,  the  use  of  second  county  vary- 
ing^ tne  statement  of  one  and  the  same  contract, 
OB  right,  or  injury,  have  been  prohibited,  and 
instances  given  in  elucidation  of  the  intended 
application  of  that  rule.  But  still  when  there 
have  been  really  and  trvly  several  esppress 
contracts,  or  promises,  or  different  rights,  the 
use,  and  indeed  expediency  of  several  counts 
continues  ;  *  and  if  it  were  otherwise,  the  use 


»  Frankum  v.  Falmouth,  4  Nev.  &  Man.  330; 
6  Car.  &  P.  529,  as  stated  and  observed  upon 
nn  Bosanquet's  Rules,  14,  in  note  P*,  id.  21, 
ote  20;  9  Legal  Observer. 


of  the  Precedents  of  Deekratlons  asprepiomify 
published^  must  equally  continue  in  framing 
the  single  county  which  will  also  ever  vary  in 
circumstances,  and  should  be  framed  as  nearly 
as  possible  according  to  the  facts  of  each 
case ;  and,  with  the  exceptions  that  declara- 
tions on  bills  of  exchange  and  promissory 
notes,  (the  forms  of  which  are  prescribed  by 
the  rule  of  Trinity  term,  1  W.  4.  a.  d.  1831,) 
and  that  by  rule  Hilary  term,  4  W.  4,  a  decU- 
ration  on  a  policy  of  msurance  may  aver  the 
interest  to  have  been  in  several  persons,  "  or 
some  or  one  of  them  ;*'  there  is  scarcely  any 
other  necessary  alteration,  although  a  skilful 

E leader  (in  furtherance  of  the  desire  of  the 
egislature  and  of  the  Judges,  that  pleadings 
may  always  be  as  much  as  practicable  ahorteft- 
ed,)  may,  by  t^petring  in  a  second  or  snbse- 
quent  count  to  the>fr#l,  introduce  in  very  con- 
cise forms  numerous  counts  for  different  una- 
ries ;  as  in  the  instance  of  a  declaration  for 
several  illegal  acts,  under  colour  of  a  distress 
for  rent,  the  first  count  may  state  the  plaintiff's 
tenancy  under  the  defendant,  and  ttie  injury 
by  a  distress  for  too  much  rent :  and  in  the 
second  and  several  other  counts,  by  referring 
to  the  first,  the  repetition  of  the  description  of 
the  tenancy  may  be  avoided ;  and  the  second 
count  may  be  for  an  excessive  distress  by 
seising  too  many  goods;  and  the  third  ana 
other  subsequent  counts,  in  like  manner  refer- 
ring to  the  first,  may  complain  of  all  the  nu- 
merous irregularities  heretofore  stated  in  dls- 
tiact  lengthy  counts.^ 

"As  regards  Pleas,  Replications^  &c.  it  wiH 
be  observed  that  the  alterations  introduced  in 
the  new  rules  are  principally,  in  the  more  con- 
cise forms  of  commencements  and  conclusions 
of  each;  and  there  has  been  but  very  small  if 
any  alteration  introduced  in  the  body  of  either 
plea  or  replication. 

"In  short,  the  substance  or  body  of  every 
part  of  pleading,  whether  declaration,  plea,  or 
replication,  still  continues  the  same  as  in  die 
olaest  entries,  as  well  as  in  the  best  modem 
forms.  Indeed  it  will  be  obvious,  that  with 
the  exception  of  a  feiv  technicalities  prescribed 
by  the  above-mentioned  rules,  in  order  to  se* 
cure  certainty  and  uniformity,  and  the  risk  of 
error  if  practitioners  had  been  left  to  them- 
selves in  framing  new  forms,  it  will  be  found 
that  whilst  language  and  grammatical  con- 
struction, and  the  princinles  of  composition 
continue,  as  they  ever  will,  the  same,  no  nu- 
terial  alteration  in  the  mode  of  describing  a 
ri^ht  or  an  injury,  or  a  defence,  or  answer^ 
will  be  introduced." 

In  the  introduction  to  tiie  practioe  res- 
pecting Amendments  of  Variances,  Mr, 
Chitty  says : 

•'  Having  very  recently  been  required  pn>» 
fessionaUy  Dy  a   distinguished  personage  to 


b  Chitty  on  Pleading,  vol.  ii.  per  tot.  5th        i 
edit. 

c  See  2  Chitty  on  Pleading,  5th  edit.  715 
to  727  c. 
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examine  the  ejftent  ofjvrudietkm  erapoweilng 
^  J^^g^  or  sheriff  to  order  amendmenU  of 
tmriances  pending^  n  trial,  or  in  cases  of  doubt 
to  reserve  the  propriety  of  such  amendment  for 
the  consideration  of  the  Court  in  Banc,  I  Lave 
been  so  forcibly  impressed  with  the  discre- 
pancy in  the  decisions,  and  the  obvious  misap. 
prehension  by  some  learned  Judges  of  the  true 
object  of  the  Le^Iature  in  enacting  the  3  & 
A  W.  4,  c.  42,  ss!  23  and  24,  that  I  have  con- 
aidered  it  my  professional  duty,  in  the  follow- 
ing pages,  to  collect  and  observe  upon,  the 
several  decisions,  and  suggest  that  iu  future 
ff  more  libentl  construction  should  be  given  to 
thai  statute  than  has  on  some  recent  occasions 
been  evinced.  That  act  was  avowedly  passed 
to  rescue  the  administration  of  justice  from 
the  disgrace  into  which  it  had  fallen  in  conse- 
quence of  technical  o^ections  so  frequently 
preventing  a  just  investigation  of  the  merits, 
and  its  expressions  should  therefore,  accord- 
ing to  the  well-known  rule  regarding  «11  reme- 
dial ^xsU,  be  liberally,  not  technically,  expound- 
ed  according  to  the  ordinary  acceptation  of 
the  term  "  merits**  by  society  in  general,  so 
as  to  attun  the  desirable  object  in  view, 
which  would  occasion  the  amendment  of 
every  variance,  except  in  a  few  rare  instances, 
where  it  may  be  manifest  that  the  opposite 
party  has  been  actually  misled  in  the  trial  of  the 
right  upon  tlic  merits  ;  and  the  expression  mm/^ 
should  he  read  as  governing  every  part  of  the 
enactment,  and  as  synonymous  to  the  "  moral 
Juetice"  of  each  particular  case.  Jt  will  be 
found  that  after  many  of  the  cases  to  the  con- 
trary, the  learned  Judges  who  decided  them 
expressed  their  regret ;  as  in  the  instance  of 
the  late  Lord  Tenterden,  who  on  two  occa- 
sions expressed  his  regret  that  he  had  so  de- 
cided, Jelf  v.Oriel,  4  Car.  &  P.  22 ;  and  of 
Mr.  Justice  Taunton,  who  also  regretted  that 
he  had  misapprehended  his  powers  when  he 
refused  an  aooendment  in  Doe  d.  Poole  and 
another  v.  Errington,  3  Nev.  &  Man.  646.'' 

From  this  part  of  the  work  we  extract 
tlie  following  exposition  of  that  which  Mr. 
Cfaitty  thinks,  may  be  considered  as  a  just 
and  sound  principle  and  rule  in  acccHdance 
with  the  intention  of  the  legislature,  and 
most  salutary  in  the  administration  of  jus- 
tice. 

"  First,  That  in  every  case  an  amendment 
should  be  permitted  when  its  allowance  can- 
not be  clearly  shown  to  prejudice  the  oppo- 
nent on  the  merits,  although  it  might  deteat 
bis  expectation  of  success  upon  some  technical 
ohfeetion  foreign  to  such  merits;  and  that 
although  he  may  have  subpoenaed  and  incurred 
the  expense  of  bringing  to  the  assizes  even 
foity  witnesses  to  substantiate  such  technical 
objection,  still  it  should  not  be  allowed  to 
I>revail.  And,  secondly,  another  sound  prac- 
tical line  of  judicious  conduct  may  be  col- 
lected, as  the  best  course  to  be  observed  In 
eases  of  tbubt,  whether  an  amendment  should 
be  allowed,  from  the  instance  before  referred 
to,  where  a  Judge,  peculiar  as  well  for  his 


literary  attainments  as  for  Us  great  ^ 
learning  and  sound  Judgment,  although  be 
inclined  against  permitting  an  amenuuient, 
yet  refused  to  nonsuit  the  plaintiff,  but  suffered 
the  cause  to  proceed  to  its  natural  conclusion, 
and  directed  the  Jury  tojind  the  facts  speciallu, 
and  cause  such  finding  to  be  endorsed  on  the 
postea,  so  as  to  take  the  opinion  of  the  Court 
m  banc  under  the  24th  section,  which  enables 
the  Court,  upon  the  facts  so  found,  to  give 
judgment  according  to  the  eery  right  and  justice 
of  the  case,  in  cases  where  he  should  douht 
whether  the  variance  was  immaterial  to  the 
merits  of  t^e  case,  and  that  the  ipistatement 
could  not  have  prejudiced  the  opposite  party 
in  his  conduct  (i.  e.  on  the  merits)  of 
the  action  or  defence.  And  thirdly,  that 
only  in  cases  where  it  is  quite  clear  to 
demonstration  that  the  party  has  been  mis- 
led in  the  conduct  of  his  action  or  defence  on 
the  merits,  should  an  amendment  or  such 
special  finding  be  in  any  case  whatever  re- 
fused; such  as  the  instabce  suggested  by  Mr. 
Baron  Bayley,  of  a  defendant  having  actually 
accepted  two  bills  of  exchange,  and  that  de- 
clared on  has  been  so  misdescribed  that  the 
defendant  has  really  supposed  it  to  have  been 
a  bill  in  respect  of  which  he  has  a  perfect  de- 
fence, and  not  that  which  he  ought  to  pay 
without  resistance.  But  as  in  general,  eitner 
by  the  particulars  of  the  pkuntiflrs  demand,  or 
other  communications,  long  before  a  trial, 
mo§t  defendants  well  know  the  exact  nature  of 
the  real  demand  intended  to  be  prosecuted, 
and  most  plaintiffs  know  whether  or  not  there, 
be  any  custom,  prescription,  &c.  which  might 
injustice  afford  a  defence  on  the  merits;  no 
presumption  of  ignorance  of  the  real  claim 
should  ever  be  indulged,  but  actual  and  satis- 
factory grounds  should  be  laid  before  the 
Judge,  to  satisfy  him  that  the  party  has  really 
been  misled;  and  that,  referring  to  a  cele- 
brated figure  of  Sir  William  Blackstone,  with- 
out shutting  his  eyes  against  the  light.  More- 
over, in  all  cases  the  Judge  should  evince  an 
anxious  desire  that  the  trial  should  proceed, 
and  never  suffer  the  pressure  of  business  to 
induce  him  hastily  to  decide  against  an  amend- 
ment, in  order  to  get  rid  of  the  trouble  of  do** 
liberately  and  carefully  trying  the  cause." 

Mr.  Chitty  observes,  that  this  should  be 
the  constant  practice,  and  then  will  the  ad- 
ministration of  the  law  be  rescued  from 
those  aspersions  which  have  too  frequently 
been  ciroukted  by  disappointed  suitors,  in 
the  results  of  le^  proceedings ;  although 
justice  may  manifestly  have  been  in  their 
fiavor.  We  heartHy  concur  in  this,  and 
think  that  the  legislature  have  conferred 
sufficient  powers  on  the  Judges  to  effect  by 
the  rules  and  orders  of  the  Courts,  every 
useful  alteration  in  the  system  of  pleading. 


2  H  3 


470  New  Order  of  Co8t9.^ Defence  of  the  Propoioifof  aboikiung  Arrest. 


NEW   ORDER   OF  C0&T8    IN  THE 
HOUSB  OF  LORDS. 


TAXATION  OF  COSTS  ON  APPEALS   AND  WfilTS 
OF  EBROB. 

O&DBfiBo,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled.  That 
in  all  cases  in  which  this  House  shall 
make  any  order  for  payment  of  costs 
by  any  party  or  parties  in  any  appeal 
or  writ  of  error,  without  specifying  the 
amount,  the  clerk  of  the  parliaments  or 
derk  assistant  shall,  upon  fbe  application 
of  either  party,  proceed  for  the  taxation  of 
such  costs  in  such  manner  as  is  directed  by 
an  act  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled,  "  An  Act  to 
establish  a  Taxation  of  Costs  on  Private 
Bills  in  the  House  of  Lords,"  and  shall 
give  a  certificate  thereof  expresnng  the 
amount  of  such  costs:  And  it  is  further 
ordered,  that  the  same  fees  shall  be  de- 
manded from  and  paid  by  the  party  ap- 
plypig  for  such  taxation  for  or  in  respect 
thereof,  as  are  now  or  shall  be  fixed  by  any 
Resolution  of  this  House  concerning  fees 
made  or  passed  in  pursuance  of  the  said  act 
and  in  relation  thereto :  And  the  said  cleik 
of  the  parliaments  or  clerk  assistant  may,  if 
he  thinks  fit,  either  add  or  deduct  the  whole 
or  a  part  of  sucl^  fees  at  the  foot  of  his  cer- 
tificate ;  and  the  fonount  in  money  ceMfied 
by  him  after  such  addition  or  deduction 
(if  any)  shall  be  the  sum  to  be  demanded 
and  paid  under  or  by  virtue  of  such  order 
as  aforesaid  for  payment  of  costs : 

Obdbbeo,  That  the  said  order  be  de- 
clared a  Standing  Order,  and  that  it  be  en- 
tered on  the  roll  of  Standing  Orders  of  this 
House,  and  be  printed  and  published,  to 
tiie  end  all  persons  concerned  may  the  bet- 
ter take  notice  of  the  same. — House  of  Lords, 
9d  April,  1835. 

DEFENCE  OP  THE  PROPOSAL  FOR 
ABOLISHING  ARREST. 


To  ike  Ediior  ufihe  Legal  Observer, 
Sir, 
As  you  have  devoted  a  lar>fe  space  in  many  of 
your  late  numberti  for  articles  on  the  Act  for 
aboHshln^  the  Law  of  Arrests— all  written  by 
its  opponents — ^perhaps  you  will  be  so  good  as 
to  ^ve  the  following  article  insertion  in  an 
early  number  of  your  valuable  work,  written 
by  one  who  is  a  supporter  of  the  principles 
contained  in  the  Bill. 

The  people  of  England  ever  have  thought,  and 
I  hope  ever  will  think,  that  the  individual  free- , 
dpm  which  every  person,  in  every  government^ 


oughf  to  enjoy,  is  of  mora  liKsttmatile  vaKie 
than  that  of  commercial  prosperity — ^limited  in 
its  benefits,  as  it  is,  to  a  few  memh^^s  of  the 
community.  They  are,  I  flatter  myself,  a  very 
different  people  from  the  Romans,  who  were 
so  willing  to  give  up  their  individual  liberty, 
if,  bv  that  act,  their  country  might  he  ag- 
granaized,  and  consequently  their  vanity,  as 
Romans,  flattered.  It  is  a  well-known  axiom, 
that  every  man  ought  to  eigoy,  in  as  great  a 
degree  as  ^ssible,  his  liberty,  only  giving  up 
so  much  oftt  as  is  necessary  to  ensure  stabiUip 
to  a  wefl  administered  government.  Who  is 
there  that  does  not  admit  this  i  None.  Aud 
if  so,  why  do  we  find  that  when  an  act  of  par- 
liament is  about  to  be  passed  which  enlar^ 
the  degree  of  liberty  hitherto  enjoyed  by  the 
subject,  so  man^  are  ready  to  oppose  it  ?  Does 
this  arise  from  mterested  motives  or  not?  it 
will  be  my  endeavour  to  shew  that  it  does  arise 
partly  from  interested  motives,  and  partly  from 
preiudice  and  dislike  of  change. 

As  to  the  question  of  interested  motives  in 
opposing  this  act.  It  is  evident,  that  where  a 
law,  prescribing  a  certain  mode  of  proceeding 
by  a  creditor  to  prevent  his  debtor  from  de- 
frauding  him,  has  been  acted  on  for  a  con^der- 
able  time,  (as  is  tiie  case  with  the  law  intended 
to  be  abolished,)  it  must  preclude  our  think- 
ing whether  there  might  not  be  a  better  mode 
of^attaining  our  object  than  the  one  in  use. 
This  is  the  case  with  our  merchanu,  who, 
engaged  in  commercial  pursuits,  have  neither 
leisure  nor  inclination  to  think  of  the  matter- 
resting  satisfied  so  that  there  lie  a  mode  of  ob- 
taining their  demands,  whether  accompanied 
with  cruelty  towards  their  debtor  or  not.  So 
that  when  the  old  method  is  about  to  be 
changed  for  a  new  one,  the  merchant  fancies 
that  Uie  only  security  he  had  for  bis  debt  is 
taken  away,  aud  that  the  consequence  will  be 
a  general  panic  in  the  system  of  credit. 

But  I  would  ask  the  commercial  man,  wbe- 
ther,  IF  the  same  security  could  be  given  to 
liis  interests  without  tiiking  his  creditor's  body, 
would  it  not  be  far  more  preferable  to  do  so  ? 
As  an  Englishman,  I  am  sure  bi»  answer  would 
be  in  the  affirmative.  And  now  comes  the 
question,  whether  the  mode  intended  to  be 
substituted  in  the  phice  of  the  old  one,  is  a 
sufficient  protection  to  the  creditor?  It  q>- 
pears  to  me  to  be  fully  so ;  at  least  as  far  as 
respects  those  transactions  which  are  fair  and 
honorable  on  both  sides<^which  ii  all,  I  think, 
that  the  legislature  ought  to  look  to;  since, 
where  transactions  savour  of  fraud,  there  are 
other  means  which  can  be  pursued  to  obtua 
full  justice.  Here  I  might  enlarge  on  the 
many  erils  which  arise  from  arresting  and  con- 
fining an  honest,  but  poor  debtor-— but  I  shall 
forbear— though  I  cannot  help  expressing  uiv 
astonishment,  that  a  creditor  should  thinL 
his  debtor  will  be  better,  or  as  well  able  to 
pay  him  his  demand,  when  confined  in  a  goal, 
as  when  at  liberty  and  able  to  work  for  his 
livelihood.  How  many  families  have  been 
ruined,  and  obliged  to  take  refui^e  in  that 
refuge  of  the  desolate — a  workhouse — ihrouf  h 
th«  hanl^heortedness  of  tbek  creditors  *  I  duak 
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thai  it  in  Uffb  time  the  iegiiilatttre  made  the 
spleen  of  these  erediton  to  ran  in  another 
directioB. 

There  are  other  dasses  of  interested  per- 
sons, the  principal  amongr  whom  are  those  the 
execution  of  this  old  law  has  raised  up,  and 
who  depend  on  its  continuance,  either  m  part 
or  wholly,  for  tJieir  living,  and  who  therefore 
are  bound  by  the  strongest  of  all  arguments — 
iotereist — to  oppose  the  introduction  of  a  dif- 
ferent law.  Inere  allude  to  lawyers,  clerks 
in  public  law  offices,  and  sheriffs,  with  their 
officers. 

We  have  thus  seen  that  the  commercial,  the 
legaH,  and  (if  I  may  be  allowed  the  expression) 
the  sheriffical  part  of  our  country,  are  opposed 
to  the  introduction  of  the  new  law — ^the  first 
firom  the  fear  of  its  affecting  their  commercial 
prosperity,  by  arresting  the  course  of  public 
credit ;  and  the  others  from  the  fear  of  b^ng 
deprived  of  their  means  of  existence. 

With  respect  to  those  persons  who  are  op- 
posed  to  the  new  law  by  their  prejudices  against 
and  dislike  of  changes,  I  have  only  to  say,  that 
it  is  a  most  unnatural  prejudice,  since,  let 
them  recollect,  had  there  been  no  changes  in 
our  laws,  customs,  and  even  in  our  noble  con- 
stitution, since  the  time  of  William  the  Coii- 
4|tteror,  we  still  had  been  serfs  and  bondsmen— 
we  still  had  had  the  cnrfew,  the  forest  laws,  and 
the  feudal  system  in  all  its  glory. 

^  ^     ^     M.J.N. 


ON  THE  DIFFERENT  DEGREES  OF 

CRIMINALITY  IN  INSOLVENT 

DEBTORS. 


Onb  of  the  priacipal  arguments  in  favor  of 
abolishing  Arrest  is,  that  it  is  oppressive  to 
the  debtor,  who  is  presumed  to  be  generally, 
if  not  universally,  unfortunate,  and  not  culp- 
able. We  incline,  however,  to  think  that  the 
cases  of  culpability  are  far  more  numerous 
than  those  of  misfortune;  and  to  illustrate 
this,  we  take  from  the  Appendix  to  the  Fourth 
Common  Law  Report  the  following  extract 
from  *'  Essays  on  Principles  of  Morality,  and 
on  the  Private  and  Political  Rights  and  Obli- 
gations of  Mankind,"  by  Jonathan  Dymond. 
▼oL  2,  ^  edit.,  page  201^208. 

**  Insolvency  is  occasioned  by  guilt  in  end- 
less gradations,  and  sometimes  oy  great  crime. 
The  number  of  insolvents  who  are  entirely  in- 
nocent is  comparatively  small,  and  of  tnose 
.who  are  not  innocent  the  gradations  of  crimi- 
nalty  are  without  end.  Some  are  incautious 
or  imprudent:  some  are  heedlessly  and  some 
^amefiilly  negligent;  and  some  again  are 
atrociously  profligate.  The  whole  amount  of 
injury  which  is  inflicted  upon  the  people  of 
thn  couirtif  bf  criminal  insolvency,  is  much 


greater  than  that  which  U  inflicted  by  any  one 
other  crime  which  is  ordinarily  punished  by 
the  law.  Neither  swindling,  nor  forgery,  nor 
robbery,  in  their  varieties,  produces  an  equal 
amount  of  mischief.  To  every  single  indivi- 
dual who  loses  his  property  by  theft  or  fraud, 
there  are  probably  twenty  who  lose  it  by  cri- 
minal debtors,  buch  facts  evidently  furnish 
weighty  considerations  for  the  legislator,  as 
the  guardian  of  the  public  welfare ;  and  that 
system  of  jurisprudence  is  surely  defective 
which  allows  so  much  public  mischief,  almost 
without  restraint.  Justice  and  policy  alike 
indicate  the  necessity  of  more  efficient  security 
against  the  ivant  ot  probity  in  debtors,  than 
has  hitherto  been  furnished  by  the  law. 

**  A  man  who  begins  business  with  a  thou- 
sand pounds  of  his  own,  and  who  keens  a 
stock  of  goods  to  Uie  value  of  fifteen  hundred, 
is  obliged  in  honesty  to  insure.  If  he  does  not 
insure,  and  a  fire  destroys  lus  goods,  so  that 
his  creditors  lose  Aye  hundred  pounds,  he 
surely  is  chargeable  with  a  moral  offence.  It 
cannot  lie  just  knowingly  to  endanger  the  loss 
of  other  men's  property,  wluch  has  been  in« 
trusted  in  the  confidence  of  its  repayment. 
But  if  such  a  man  commits  injustice  towards 
others,  upon  what  grounds  is  he  to  be  exempt- 
ed from  the  rightful  conse«|uence8  of  injustice! 
We  would  not  speak  of  such  a  man  as  a  cri« 
minal,  nor  affirm  that  he  deserves  severity  of 
punishment;  but  we  say,  that  since  he  has 
needlessly  and  negligently  sacrificed  the  pro« 

{)crty  of  other  men,  it  is  fit  that  the  penal  legis- 
aXor  should  notice  and  discountenance  his 
ofence. 

**  Another  trader,  without  any  vicious  inten- 
tion,  '  neglects  his  l)usines8.'  His  customers 
b^Jdegrees  leave  him.  Year  passes  after  year 
with  an  income  continually  diminishing,  until 
at  length  he  finds  that  his  property  is  less  than 
his  debts.  This  man  is  more  vicious  than  the 
former,  and  should  be  visited  by  a  greater 
amount  of  punishment.  Another,  with  a  pros- 
perous busmess  and  no  great  vices,  allows  a 
more  expensive  domestic  establishment  than 
his  income  warrants.  His  property  gradually 
lapses  away,  and  at  last  he  cannot  pay  twenty 
shillings  in  the  pound  to  his  creditors.  Can  it 
be  disputed  that  a  man  who  knows  that  he  is 
in  a  course  of  life  which  will  probaldy  end  in 
depriving  others  of  their  property,  should  be 
regarded  in  any  other  light  than  as  an  offender 
agunet  justice?  And  can  it  be  unreasonable 
for  the  jurisprudence  of  a  community  to  adt 
towards  such  an  offender  as  if  he  were  a  dis- 
honest man } 

''  We  are  persuaded  that  if  the  penal  law 
took  cognizance  of  all  insolvents,  and  rq^arded 
all  who  could  not  satisfactorily  account  for 
their  insolvency  as  public  delinouents ;  if  these 
were  prosecuted  as  systematically  as  tliJeyes  are 
now ;  and  if  by  these  means  the  idea  of '  crime ' 
was  assodated  with  their  conduct  in  the  public 
mind,  the  deplorable  mischiefs  of  bankmptcy 
would  be  speedily  and  greatly  diminl^ed.  In 
the  restraint  of  all  crimes,  the  power  of  Duhlic 
opinion  is  great  At  present,  unhappify,  the 
man  whose  offience  is  iuaAy  worthy  of  impfi* 
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wnment  or  traiuiKNrtation,  obtaiiifl  Ids  certifi- 
CBte»  and  theu  becomes  the  accepted  associate 
of  TirtuouB  meo.  But  teach  tne  public  to 
connect  with  him  the  idea,  not  of  a  banknipt, 
but  of  a  prisoner ;  not  of  a  man  who  has  acted 
djshoDorably  towards  his  creditors,  but  of  a 
convicted  criminal ;  and  this  association  would 
cease.  Who  would  admit  a  footpad  to  his 
table  f  And  who  would  admit  to  his  table  a 
man  who  was  just  like  a  footpad }  It  requires 
little  knowledge  of  the  constitution  of  society 
to  know,  that  when  the  offences  of  fraudulent 
and  negligent  iusoWency  are  ranked  in  the 
public  estimation  with  those  of  ordinary  cri- 
minals, men  will  be  influenced  by  a  new,  and  a 
powerful,  and  an  efficient  motive  to  avoid 
them." 


NEW  BILLS  IN  PARLIAMENT. 


DISSENTERS'  MARRIAGES. 

TIlis  b  Intituled  "A  Bill  concerning  the  Mar- 
riages of  Persons  not  being  Members  of  the 
United  Cliurch  of  England  and  Ireland,  and 
objecting  to  be  married  according  to  the  Rite 
thereof.** 

It  recites  that  it  is  expedient  to  relieve  those 
who  arc  not  members  of  the  united  church  of 
England  and  Ireland,  and  who  object  to  be 
married  accordiug  to  the  rite  of  the  said 
church,  from  the  obligation  of  beiog  so  married : 
and  that  on  account  of  the  difficulty  of  requiring 
by  law,  as  essential  to  the  validity  of  marriage, 
any  other  religious  rile  or  ceremony  to  which  all 
persons,  not  being  members  of  the  said  church, 
would  be  willing  to  conform,  it  is  expedient  to 
provide  another  mode  of  contracting  valid  mar- 
riage between  such  persons,  leaving  it  to  the 
free  discretion  of  such  persons  to  observe,  in 
addition  thereto,  such  religious  rites  and  cere- 
monies as  they  may  deem  fit :  and  that  it  is 
necessary  that  proof  of  the  marriages  of  such 
persons  should  be  preserved  and  made  certain 
and  easy :  It  is  ^lerefore  proposed  to  be  enact- 
ed as  fr^ows : 

Mode  of  Afarrping. 

1.  Tliat  from  and  after  the 

next,  when  any  two  persons,  hot 
being  members  of  the  united  church  of  Eng- 
land and  Ireland,  shall  be  willing  to  l>e  united 
together  in  matrimony,  and  unwilling  thai  the 
same  should  be  solemnized  in  the  face  of  the 
church,  according  to  the  rite  of  the  said  church, 
notice  In  writing,  according  to  the  form  marked 
(A.)  In  the  schedule  hereunto  annexed »  shall 
be  given  by  one  of  them  in  person  to  any  lus- 
tice*<if  the  peace,  acting  in  and  for  the  hundred 
^iiei'din  such  person  giving  such  notice  shall 
mfit  "iwclt  for  stven  clear  days  next  before  the 


giving  s«ch  notice,  of  their  intentibn  le  te» 
Knowiege  their  marriage  before  such  ioatioe 
on  a  certain  day  and  hour  therein  named,  such 
day  not  beuig  a  Sunday,  and  not  less  than^vr- 
teen  clear  days  nor  more  than  three  calendar 
mouths  from  the  giving  of  such  notice,  and 
such  hour  being  between  the  hour  of  eight  and 
twelve  in  the  &renoon :  prorided  that  if  there 
be  no  justice  of  the  peace  acting  in  such  hun- 
dred, such  notice  may  be  given  to  a  juatiee 
acting  in  and  for  an  adjoining  hundred  of  the 
same  county,  riding,  or  parts ;  and  that  where 
such  dwelling  as  aforesaid  shaJl  have  been  in 
any  city,  borough,  or  iranchite,  baring  justices 
of  the  peace  acting  in  and  for  the  same,  such 
notice  shall  be  so  given  to  some  one  of  rach 
last-mentioned  justices. 

2.  That  in  case  any  such  justice  as  aforendd 
shall  be  prevented  by  illness,  absence,  or  oilier 
cause,  from  acting  as  hereinafter  mentioned  at 
the  time  named  in  the  said  notice,  or  in  case 
the  parties  shall  propose  any  other  time,  the 
time  named  in  the  said  notice  shall  net  be  ad- 
hered to,  but  it  shall  be  lawful  for  such  justice, 
with  the  consent  of  the  parties,  to  name  any 
other  time  within  the  said  three  months  for  his 
so  acting,  or  by  the  like  consent  to  send  such 
notice,  with  an  indorsement  signed  by  him 
thereon  of  the  day  on  which  he  receivea  it,  to 
any  other  justice  of  the  peace  acting  for  the 
same  hundred,  or  in  and  for  the  same  city,  bo- 
rough, or  franchise,  as  the  case  may  be ;  and 
thereupon  such  other  justice,  having  received 
such  notice,  shall  witmn  the  said  three  months 
act  as  hereinafter  is  mentioned. 

3.  That  on  the  day  named  as  before-men* 
tioned  for  the  making  of  such  acknowledg- 
ment of  marriage,  and  before  the  same  js 
made  and  taken,  the  parties  to  the  intended 
marriage  shall  make  and  sign  before  such  jus- 
tice a  joint  dedaration  according  to  the  ronn 
in  lihe  schedule  hereunto  annexed,  dedaring 
that  they  are  not  members  of  the  united  churm 
of  England  and  Ireland,  and  that  they  object 
to  be  married  according  to  the  rite  niereof ; 
and  after  such  declaration  shall  have  been  so 
made  and  signed,  each  of  the  said  parties  shall 
then  and  there  make  oath  before  such  justice 
that  he  or  she  respectively  believes  that  tktn 
is  no  impediment  of  kindred  or  alliance,  or 
any  other  lawful  cause  to  bar  or  hinder  the 
marriage  then  about  to  be  acknowledged,  and 
that  he  or  she  is  of  the  full  age  of  twenty-9»e 
years,  or  a  widower  or  mdow,  as  the  case  may 
be;  and  if  both  or  either  of  the  said  parties  be 
under  that  age,  and  not  a  widower  or  widow, 
then  the  party  lieing  under  that  age,  and  not  a 
widower  or  widow,  shall  make  oath  before 
such  justice  that  the  consent  of  his  or  her  pa- 
rents or  guardians  to  the  marriage  then  about 
to  be  acknowledged  has  been  obtained ;  or  if 
there  shall  be  no  person  duly  authorised  to 
give  such  consent,  such  party  shall  make  oath 
to  that  effect ;  and  the  party  who  shall  have 
efiven  such  notice  as  aforesaid,  shall  make  oath 
that  he  or  she  has  dwelt  forteven  clear  daiysas 
herein. before  mentioned ;  and  the  forms  of 

I  such  oaths  retrpcctively  shall  be  according  to 
1  the  forms  in  the  schedule  hereunto  annexed  i 
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hnA  after  the  oath  so  required  shall  have  been 
taken,  such  parties  shall,  in  the  presence  of 
such  justice,  and  of  two  witnesses  besides  such 
justice,  make  a  declaration  tb  each  other  in 
the  followlog  words : 

„,  /A.  B.\herebvacknow-f  C.  D.I  to  be 
*'tC.D.|     ledge  you      \A.  B./   my 

^^'^^  {rmband." 

And  shall  fj^ve  to  sach  justice  an  acknowledg- 
ment in  writing  of  such  marriage,  to  be  signed 
by  them,  and  attested  by  the  said  two  witnesses 
according  to  the  form  mariced  (B.)  in  the 
schedule  hereunto  annexed ;  and  such  justice 
shall  then  and  there  take  such  acknowledg- 
ment, and  sign  the  same  with  his  name. 

4.  That  no  marriage  of  any  persons,  not 
being  members  of  the  united  church  of  Eng- 
land and  Ireland,  which  shall  not  be  solemnized 
in  the  face  of  the  church,  and  according  to  the 
rite  of  the  said  church,  shall  be  good  to  any 
intent  before  and  unlii  it  shall   have   been 
so   acknowledged   as   aforesaid  $    and    that 
ererv  marriage  so  acknowledged  shall  be  as 
ffooa,  valid  and  effectual  as  if  the  same  had 
Been  solemnized  in  England  after  publication  of 
banns  in  the  face  of  the  church,  and  according 
to  the  rite  of  the  said  church :  provided  that 
such  acknowledgment  shall  not  be  valid  to  any 
intent,  unless  fourteen  clear  days  shall  have 
passed  between  the  day  of  the  ori^nal  receiv- 
ing of  notice  thereof  and  the  givmg  of  such 
acknowledgment,  and  unless  such  acknowledg- 
ment be  given  within  the  said  three  months ; 
and  that  nothing  in  this  act  contained  shall 
affect  in  any  way  any  marriage  solemnized  in 
England  in  the  face  of  the  church  and  accord- 
ing to  the  rite  of  the  united  church  of  England 
and  Ireland,  or  make  good  to  any  intent  anv 
marriage  which,  had  the  same  been  solemnized 
in  En^and  aftejr  publication  of  banns  in  the 
face  of  the  church,  and  according  to  the  rite 
of  the  said  church,  would  by  law  have  been 
void  or  voidable ;  and  that  nothing  herein  con- 
tained shall  in  any  way  affect  the  jurisdiction 
of  any  court  in  matters  relating  to  matrimony. 
Mode  o/Regietrff, 
G.  That  the  justice  of  the  peace  who  shall 
have  taken  such  acknowledgment  as  aforesaid 
shall,  as  soon  afterwards  as  conveniently  may 
be,  send  the  said  acknowledgment  to  the  minis- 
ter of  the  parish  or  chapelr^  having  its  own  re- 
gisters of  marria^,  wnerdn  the  party  giving 
such  notice  shall  have  dwelt  as  aforesaid,  or  in 
case  such  party  shall  have  so  dwelt  in  any  ex- 
tiu-parochial  place,  then  to  the  minister  of  a 
parish  next  adjoining  thereto  and  within  the 
same  hundred ;  and  that  such  justice  may,  if 
the  parties  to  the  marriage  shall  request  the 
same,  and  he  shall  so  think  lit,  deliver  the  said 
nckoowledgment  to  the  said  parties,  to  be  by 
them  conveyed  and  delivered  to  such  minister 
Bs  aforesaid ;  and  that  the  minister  of  the  pa- 
rish or  chapelry  shall,  on  receiving  every  ac- 
kamvledgment  of  marriage,  number  it  in  the 
order  in  which  he  shall  have  received  the 
same,  and  shall  enter  and  accurately  copy  the 
ackn0w4edguient  in  a  fit  book,  to  be  provided 
and  paid  for  in  the  like  maimer  ai»  the  regis- 


ter book  of  marriages  In  the  parish  or  cbapelry 
is  now  provided  and  paid  for,  and  shall  num- 
ber the  entry  and  copy  with  a  number  corres- 
ponding to  that  on  the  original  acknowlcklg- 
ment ;  and  shall  file  such  acknowledgment  as 
soon  as  he  shall  have  so  entered  and  copied  the 
same,  and  shall  keep  the  file  thereof,  and  the 
said  book,  with  the  other  registers  of  the  pa- 
rish or  chapelry ;  and  shall  permit  every  per- 
son applying  to  inspect  such  original  acxnow- 
ledgment,  and  such  book,  and  to  have  copies 
of  any  such  acknowledgment,  or  of  any  entry 
in  such  book,  on  the  like  terms  and  conditions 
to  which  any  person  inspecting  or  obtaining 
copies  of  entries  in  any  regbter  of  marriages 
is  now  subject ;  and  that  every  such  acknow- 
ledgment, and  every  such  entry,  or  an  exa- 
mined copy  of  either  of  them,  shall  be  as  valid 
to  all  intents  as  any  entry  or  examined  copy 
of  any  entry  of  a  marriage  entered  in  such  re- 
gister as  is  now  by  law  required. 

6.  That  if  any  person,  with  intent  to  elude 
the  provisions  ot  Ibis  aet,  shall  knowingly  and 
wilfully  insert,  or  cause  or  permit  to  be  insert- 
ed, in  any  such  acknowledgment  or  book  of 
acknowledgments  of  marriages,  any  false  entnr 
of  any  matter  relating  to  any  marriage,  or  shaU 
forge  or  alter  in  any  such  acknowledgment  or 
book  any  entry  of  any  matter  relating  to  any 
marriage,  or  shall  ntter  any  writing  as  and  for 
a  copy  of  any  such  acknowledgment  or  of  any 
entry  in  any  such  book  of  any  matter  relating 
to  any  marriage,  knowing  such  writing  to  be 
false,  forged  or  altered,  or  if  any  person  shall 
utter  any  such  acknowledgment  or  any  entry 
in  any  such  book  of  any  matter  relating  to  any 
marriage,  knowing  such  acknowledgment  or 
entry  to  be  false,  forged  or  altered,  or  shaU 
utter  any  copy  of  such  acknowledgment  or 
entry,  knowing  such  acknowledgment  or  en- 
try to  be  false,  forged  or  altered,  or  shall 
wilfully  destroy,  deface  or  injure,  or  cause  or 
permit  to  be  destroyed,  defaced  or  injured, 
any  saeh  acknowledgment  or  book,  or  any 
part  thereof,  every  such  offender  shall  be  guilty 
oi  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  tlian  eenen  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four 
years,  nor  less  than  two  years. 

Consent  of  Parents^  Sfc, 

7.  That  where  parents  or  guariiians  have  au- 
thority by  law  to  give  consent  to  marriages  so- 
lemnized in  England,  in  the  face  of  the 
church,  and  according  to  the  rite  of  the  united 
church  of  England  and  Ireland,  parents  and 
guardians  shall  have  authority  to  give  the  like 
consent  to  marriages,  to  be  acknowledged  un- 
der the  provisions  of  this  act ;  and  such  con- 
sent shall  be  as  much  and  equally  required  to 
such  acknowledgment  as  to  any  marriage  so- 
lemnized in  England  in  the  ||»ceof  the  church, 
and  according  to  the  rite  of  the  said  churdh, 
unless  there  shall  be  no  person  duly  authorized 
to  give  such  consent. 

8.  lliat  where,  from  Unsoundness  of  mind, 
or  the  being  in  parts  beyond  the  seas,  or  the 
unreasonable  or  undue  refusal  of  such  parents 
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or  ffttwdlaiia,  ^uch  oonient  cannQl  bf  had. 
tliere  the  judicuil  dcclarailoD  of  the  Lord 
Chancellor  or  Lords  (^ouimissioners  of  the 
great  seal  for  the  time  beinf(,  the  Maater 
of  the  RolU  or  the  Vice-ChauceUor,  <»hall  be  as 
necessary,  and  in  like  manner  obtained  and 
made  in  all  eases  of  marriages  to  be  acknow- 
led^ed  imder  the  provisions  of  this  act,  as  in 
cases  of  marriaj^cs  solemnized  in  England  in 
the  face  of  the  church,  and  according  to  the 
rite  of  the  united  church  of  England  and  Ire- 
land. 

{Tu  be  comtifmetL] 


SUPERIOR  COURTS. 


Iflctr  C^ancellot'if  Court 

C<y8T8. — ABANDONED  MOTION. 

IJffiff,  thut  a  tthort  h^nd  irriter^jt  ajidnvii  rw- 
fflintr  kut  notes  *»/ trhui pnsAed  in  Cvurtin 
H  cuMf*p  it  not  inch  tin  tifitiatfii  as  uftmld 
entitle  u  fMrtjf  strvfti  trith  notice  of  m^ 
uhandunM  motitfn,  to  more  than  4(U,  costs, 
as  limited  bp  the  general  order  of  bth  of 
August,  1818. 

IVir.  Holfe  moved,  that  the  costs  of  an  aban- 
doned motion  in  this  case  be  limited  to  40«., 
according  to  t|}e  terms  of  the  general  onier  of 
the  Court,  of  the  6th  of  August,  1818,  by 
which  it  was  ordered,  '*  that  thenceforward,  if 
a  party  gives  notice  of  motion  and  does  not 
move  accordingly,  he  shall,  when  no  affidavit 
is  filed,  pay  to  tbe  other  side  4Qif.  costs,  upon 
production  of  the  notice  of  motion.  But  wnen 
an  affidavit  is  filed  by  either  party,  the  party 
giving  such  notice  of  motion,  and  not  moving, 
vhall  pay  to  the  other  ^ide  costs  to  be  taxed  b^. 
.the  ftlaster,  unless  the  Court  itself  shall  direct 
upon  production  of  the  notice  of  motion,  what 
sum  snail  be  paid  for  costs."  No  affidavit  re- 
lating to  the  motion  was  filed. 

Mr.  fFukefield  opposed  the  motion,  and 
produced  an  affidavit  of  one  of  the  short-hand 
writers  of  the  Court,  verifying  his  report  of 
what  passed  before  the  Vice  Ohwcdlor.  As 
bis  clients  intended  to  use  this  affidavit  on  the 
appeal  motion  before  the  Chancellor,  the  filing 
of  it  entitled  them  to  the  full  costB  on  the 
motion  which  was  abandoned. 

'I1ie  Lord  Chancellor  said,  ther«  could  be  no 
doubt  of  the  great  utility  of  a  short-hand 
writer's  note  of  the  proceedings  and  judgment 
of  the  Court  in  all  cases  i  but  it  could  not  be 
received  as  evidence,  nor  indeed,  received  at 
all,  unless  both  parties  agreed  that  it  should 
be  so  received.  In  the  present  case  it  was 
contended,  that  such  a  note  came  within  the 
construction  of  the  order  of  the  Court;  but  fafis 
Lordship  could  not  assent  to  that  doctrine. 
There  was  no  pretence  for  saying,  that  the 
short-hand  writer's  note  was  evidence  in  the 
cause,  and  therefore,  although  the  parties  evi- 
dently intended  to  use  it  bond  fide,  yet  its  exist- 
ence could  not  affect  the  question  of  costs  on 
the  abandoned  motion. 

Manners  V.  Charleitcortk,  at  Westminster, 
Jaouaiydl,  1839. 


9^110  Oourl. 

PRAOTICB. — ^BXCBPTIONQ. 

A  creditor  brings  in  a  state  of  facts  before 
the  Master  to  whom  the  cause  stood  refer^ 
red,  and  attends  the  stthsequent  proceedings 
before  ihe  Master  up  to  the  making  the  re- 
ptfrt  without  making  obfectif*ns.  He  tken^ 
obtains  the  conduct  ^  the  cause.  Held, 
that  he  cannot  take  eJtceptions  to  the  report 
then,  not  having  made  objections  b^ore  the 
Master. 

Mr.  Pemberton  opened  this  petition,  die 
prayer  of  which  was  to  confirm  the  Master's 
report,  and  direct  a  distribution  of  the  funds 
in  the  suit.  In  1809,  Captain  Cameron  and  a 
Mr.  Theobald  went  on  a  voyage  to  th^  East 
Indies,  and  were  lost  on  the  passage.  Mesara. 
Cockerel!  and  Paxtoa  were  creditors  Co  a  large 
amount  of  these  gentlemen,  and  their  debts 
were  secured  by  bonds,  llie  bill  was  filed  on 
behalf  of  the  creditors,  against  the  executors  of 
the  deceased,  and  on  the  17th  of  November, 
1829,  a  decree  was  made  for  an  account  In 
1831,  Mr.  Nathaniel  Cameron  brought  in  a 
state  of  facts  before  the  Master  to  whom  the 
cause  stood  referred,  claiming  to  be  a  specialty 
creditor  of  his  deceased  brother,  which  claim 
the  Master  allowed.  On  the  ^2d  of  January 
in  the  present  ^ear,  this  same  gentleman 
applied  to  the  Vice-Chancellor  to  be  allowed 
to  nave  the  conduct  of  the  suit,  which  applica- 
tion was  granted  him.  The  master  had,  about 
the  same  time,  made  his  report,  which  he  sub- 
mitted ought  to  be  now  confirmed.  As  Mr.  N. 
Cameron  nad,  when  before  the  master,  full 
opportunity  to  ap^Iy  for  the  order  which  he 
subsequently  obtained,  his  objection  to  the 
confirmation  of  the  report  was  too  late. 

Mr.  Tmney,  on  behalf  of  Mr.  N  Cameron, 
contended  that  his  client  ought  to  have  an  op. 
portunity  to  except,  if  he  tnought  proper,  to 
the  master's  report,  which  he  could  not  do 
duriiujf  the  pending  of  the  application  before 
the  Vice-Chancellor.  The  order  of  his  Honor, 
granting- that  application,  had  not  been  drawn 
up,  and  Mr.  Cameron  had  not  an  opportunity 
of  examining  the  report.  Under  these  circum- 
stances he  prayed  that  the  petition  might  be 
ordered  to  stand  over. 

His  Honor  the  Master  of  the  RolU  said,. he 
was  ever  unwilling  to  shut  out  a  party  from  the 
opportunity  of  disputing  a  master's  repor^ 
when  he  advanced  grounds  such  as  to  lead  to 
the  supposition  that  he  could  make  out  a  case 
sufficient  to  entitle  him  to  the  indulgence 
which  he  sought.  He  therefore  had  watched 
the  dates  of  the  proceedings,  and  he  could  not 
but  think  that  the  Vice-Chancellor's  oi'der  had 
not  the  least  reference  to  the  present  applica- 
tion.  Mr.  Cameron,  independently  of  thia 
order,  was  a  specialty  creditor,  and  according 
to  the  state  of  facts  allowed  by  the  master,  waa 
much  interested  in  the  account.  On  the  12di 
of  November,  he  was  served  with  a  warranty 
and  appeared  to  have  attended  the  proceedinga 
under  the  report.  He  then  made  no  complunt, 
and  if  be  did,  bpe  took  no  means  to  bring  the 
matter  beion  the  Court.    l!i  ordinaif  cases 
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tUe  Court  would  uot  henr  a  party  who  bad 
not  taken  the  usual  steps  to  obtain  relief 
until  the  petition  for  confirming  the  report 
waa  before  the  Court  All  Sub  time  he 
iniiat  have  known  that  the  master  was  going 
on  to  aetiie  his  report,  aad  when  the  order  of 
the  :^d  of  January  was  ultimately  made,  it  was 
cieur  that  that  order  did  not  affect  any  anterior 
proceedings.  At  that  time  the  report  existed, 
aud  how  could  the  party  possibly  conceive  that 
aa  order  made  on  the  22d  of  January,  giving 
the  conduct  of  the  cause  to  Mr.  Cameron  for 
the  future,  was  to  have  any  power  over  a  report 
uiude  before  that  order  was  obtained.  No 
IKtrty  was  before  the  Court  challenging  the  ac* 
counts  as  stated  in  the  master's  report.  Not 
one  single  word  had  been  said  on  the  subject, 
and  therefore  he  saw  no  reason  to  stay  the  pro- 
ceedings or  to  give  the  party  an  opportunity 
of  excepting  to  the  report.  The  petition  only 
sought  to  have  distributed  a  fund,  the  matter 
in  dispute,  to  the  creditors,  without  waiting  for 
a  further  account,  which  would  take  a  consi- 
derable time.  His  Honor,  for  these  reasons, 
granted  the  prayer  of  the  petition. 

Larking  v.  Parian,  at  Westminster,  Hilary 
Term.  iSaS. 


Hitis'tf  Seitcf)  practice  Court* 

JUDGMKNT  AS  IN  CASE  OF  A  NONSUIT. — 
liAGHBS. — BNLAROINO  RULB. 

A  ruh  for  judgment  (u  in  aue  of  a  nonsuit 
mu9t  be  enlarged  until  the  following  term, 
where  it  has  been  served  too  late  to  shew 
ctiuse  in  ihai  in  which  it  was  drawn  up  io 
shew  cause,  as  cause  cannot  be  shewn  at 
chambers  during  the  vacation. 

In  tills  case  a  rule  nisi  was  obtuned  for 


year  of 


pleaded  to  tlie  count,  and  entitled  1 
generally  of  Hilary  term,  In  the  5th 

An  application  was  afterwards  made  to  set 
aside  the  plea,  on  the  ground  of  it  being  thus 
generally  entitled,  instead  of  the  day  of  the 
month  and  year  when  it  was  delivered  being 
intruduced,  in  nursuance  of  the  first  of  the 
uew  pleading  rws  of  Hilary  term  of  tbe  4th 
W.  4.  The  words  of  the  Law  Amendment 
Act,  the  3  &  4  \V.  4,  c.  42,  were  perfectly 
general,  and  applied  to  all  actions  at  law.  The 
writ  of  right  was  an  action  at  law,  and  there- 
fore came  within  the  scope  of  the  act  of  par- 
liament, under  the  authority  of  which  the 
Judges  had  made  and  promulgated  the  rules 
of  pleading. 

The  Cown  was,  however,  of  opinion,  that 
the  act  in  question  only  upplied  to  those  cases 
over  which  the  Courts  had  a  common  jurisdic- 
tion. The  writ  of  right  was  a  real  action,  and 
exdueively  within  the  jurisdiction  of  the  Court 
of  Common  Pleas.  The  Courts,  therefore^ 
had  no  common  jurisdiction  over  such  a  pro- 
ceeding, any  more  than  thev  had  over  criminal 
proceedings  carried  on  in  the  Court  of  King's 
Bench ;  to  those  latter  it  >vas  quite  clear  the 
new  rules  of  pleading  did  not  apply.  In  the 
same  manner  the  rules  did  not  extend  to  pro- 
ceedings in  real  actions.  The  plea,  therefore,  • 
was  correctly  entitled,  and  the  present  appli- 
cation, therefore,  could  not  be  granted. 

Application  rdhsed. — Miller  v.  MiUer^  H. 
T.  1835.    C.P. 


8ETTIK0  ASIDB  VROCEBDINOS  ON  BAXti-BOlTD. 

— PUTTING  IN  BPECIAIi  BAIL. — UNIFORMtTT 

OP  PR0CB8B  ACT. 

judgment  as  in  case  of  a  nonsuit,  but  was  not^  ^  ^oftHthstandlng  any  Vule  of  Court  prtrious 
served  until  the  28th  of  January.    The  attor- 
ney in  the  cause  was  resident  in  the  countiy, 
and  therefore,  instructions  could  not  be  ob- 
tained to  oppose  the  rule  during  Hilary  term. 

These  facts  were  stated  in  the  affidavit  of  the 
a£>[ent  in  opposition  to  the  rule.  It  was.  con- 
tended, that  under  these  circumstances  the 
defendant  had  not  placed  himself  in  a  position 
to  eutitJe  him  to  require  the  plaintiff  to  shew 
cause  against  the  rule. 

In  support  ttf  the  rule,  it  was  contended, 
that  although  the  rule  had  been  served  too  late 
Qii  the  plaintiff's  attorney,  to  require  him  to 
shew  cause  in  the  present  term,  yet  the  rule 
niight  be  enlarged  to  shew  cause  at  chambers 
during  the  Hilary  vacation. 

Pattesoa,  J.,  was  of  opinion,  that  according 
to  the  practice  of  the  Court,  under  such  cir- 
cumstances the  rule  must  be  enlarged  until  the 
next  term ;  and  cause  could  not  be  shewn  at 
ch'imbers. 

Rule  enlarged  accordingly. — George  y, Chap- 
man^ U.T.ISSS.    K.B.  P.C. 


€amman  ^UtuL 

WRIT  OF  RIGHT. — BNTITLINO  PLEA, — REAL 
ACTION. — NBW  RULB8  OF  PLBAOINO. 

Proceedings  in  real  actions  are  not  within 
the  newrulet  tf  pleading, pfymulgatfd  by 
all  tHeCmtrtt, 

This  was  a  writ  of  right.    The  defendant 


to  the  Uniformity  of  Process  Act,  no  tnat^ 
ter  where  the  defendant  may  reside^  he  must 
put  in  special  bail  within  eight  days  after 
the  arrest. 
He  must  not  only  put  it  in,  but  give  notiee  of 

it  also. 
In  this  case  the  defendant  had  been  arrested 
in  three  several  actions.  Bail-bonds  were  taken 
hj  the  sheriff  in  all  three  of  tliem.  More  than 
eight  days  were  allowed  to  elapse  before  notice 
of  special  bail  being  put  in  was  given  to  the 
plaintiff.  Special  bail,  however,  was  put  in  be- 
fore eight  days  after  the  arrest  had  expired* 
The  plaintiff  accordingly  took  an  assignment 
of  the  bail-bonds  from  the  sheriff  pursuant  to 
the  statute. 
A  rule  nisi  was  afterwards  obtained,  on  the 

S round  that  the  defendant  bad  obtained  fifteen 
ays  to  put  in  special  bail  in  such  a  case  as  the 
present,  the  defendant  residing  more  than 
forty  miles  from  London,  and  it  being  a  coun- 
try cause.  Such  a  privilege,  it  was  contended, 
was  given  by  the  rule  of  H.  T.  2  W.  4, 

On  shewing  caus^  i^nst  this  rule,  it  waa 
contended,  that  the  Uniformity  of  Process  Act 
had  repealed  or  abrogated  the  rule  of  Hilary 
term,  with  respect  to  the  time  at  which  speciiu 
bail  oucht  to  be  put  In.  The  period  idlowed 
to  the  defendant  for  putting  in  special  baij, 
was  regulated  by  the  vnnung  jj^eta  at  (^  fool 
of  the  writ  of  capias,  and  the  proce€diiHPB 
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mentioned  in  wUch  were  authorised  to  bej 
taken  by  one  of  the  sections  of  the  act  of  par- 
liament itself.  That  warninji^  authorized  the 
bi^-bond  to  be  taken  by  assignment  from  the 
sheriff  to  the  plaintiff,  unless  special  bail  was 
put  in  before  or  at  the  expiration  of  eight  days 
trom  the  execution  of  the  process.  Here  the 
requisition  of  that  warning  had  not  been  com- 
plied with.  It  was  true  special  bwl  had  been 
gut  in,  but  no  notice  of  such  putting  in  had 
een  given  previous  to  the  expiration  of  that 
period;  merely  putting  in  was  not  sufficient, 
without  notice.  It  was  the  practice  of  the 
Court,  not  to  consider  special  bail  as  put  in 
until  notice  of  it  had  been  given  to  the  plain- 
tiff. Here  no  notice  having  been  given,  it 
could  not  be  considered  as  having  been  put  in 
previous  to  the  expiration  of  the  eight  days. 

In  support  of  the  rule,  it  was  submitted,  that 
the  provisions  of  the  Uniformity  of  Process 
Act  were  not  intended  to  supersede  or  abro- 
gate the  rule  of  H.  T.  1  W.  4  ;  that  rule  was  a 
modification  of  the  time  within  which  it  should 
be  necessary  under  certain  circumstances,  as 
those  wherein  the  defendant  in  this  case  wassitu- 
ated,  special  bail  should  be  put  in.  As  there  was 
no  express  provision  of  the  statute  abolishing 
that  rule,  no  reason  eicisted  for  contending  that 
the  defendant  was  to  have  the  period  shortened 
within  which  he  ought  to  put  in  special  bail. 

The  Court  was  however  of  opinion,  that  the 
Uniformity  of  Process  Act  must  be  considered 
as  now  furnishing  the  rule  with  respect  to  the 
time  to  which  a  defendant  was  entitled,  for  the 
purpose  of  putting  in  and  perfecting  special  bail. 
The  rule  in  question,  to  which  reference  had 
been  made,  applied  to  the  old  process  in  exist- 
ence previous  to  the  passing  of  the  Uniformity 
of  Process  Act.  The  tales  which  applied  tb' 
the  old  process,  and  the  time  within  which  bail 
ought  to  be  put  in,  could  not  apply  to  pro- 
ceedings on  the  new  process.  In  accordance 
with  this  principle  had  been  the  decisions  of 
the  Courts  on  this  subject.  The  pluntiff,  there- 
fore, was  right  in  contending  that  he  was  en- 
titled to  take  an  assignment  of  the  bail-bond, 
if  special  bidl  was  not  put  in  within  eight  days 
after  the  expiration  of  the  process. 

The  next  consideration  was,  whether,  assum- 
ing this  to  be  the  construction  of  the  act,  the 
defendant  had  sufficiently  complied  with  the 
practice,  by  merelv  putting  in  the  bail  without 

firing  notice  to  the  plaintiff  within  the  ei^ht 
ays  of  its  having  been  put  in.  The  practice 
of  the  Court  had  always  been,  not  to  consider 
special  bail  as  put  in  until  notice  had  been 
given.  No  notice  having  here  been  given,  bail 
could  not  be  said  to  have  been  put  in. 

The  proceedings,  however,  may  be  set  aside 
on  the  payment  of  costs. 

Rule  absolute  on  the  payment  of  costs.—* 
Grant  v.  GMs,  H.  T.  1836.    C.  P. 


JUDOMENT  AS  IN  CASB  OP  A  NONSUIT. — MALI- 
CIOUS ARREST. — UNFOUNDED, CHARGE. 

fTKere  the  proceeding's  of  a  defendant  are 
tuch  as  to  render  it  prudent /or  the  plain- 
tijfnot  to  proceed  in  his  action,  the  defend- 


ani  ufiU  noi  be  entkM  to  Jmdgmeni  a$  m 
case  of  a  nonsuit. 

This  was  an  action  for  maliciously  charging 
the  plaintiff  with  an  offence  before  a  m^s- 
trate.  When  the  charge  came  to  be  enquired 
into,  the  magistrate  dismissed  it.  Some  time 
afterwards,  the  plaintiff  brought  his  action 
^i^ainst  the  defenaant  for  the  maUcious  arrest. 
The  defendant  then  preferred  an  indictment 
against  the  pluntiff  for  the  same  offence  at  the 
quarter  sessions.  He  afterwards  removed  the 
indictment  by  a  certiorari  into  the  Kin^a 
Bench.  After  the  indictment  had  been  pre- 
ferred and  the  bill  found,  the  plaintiff  suspend- 
ed his  proceedings  in  the  action  against  the 
defendant. 

A  rule  nisi  for  judgment  as  in  case  of «  noo- 
suit  was  then  obtainra. 

Cause  being  shewn  against  this  rule,  it  was 
contended,  tluit  the  defendant  was  not  entitled 
to  have  his  rule  made  absolute,  as  a  perfect 
excuse  was  furnished  to  the  plaintiff  ror  not 
proceeding  to  trial,  by  the  conduct  of  the  de- 
fendant himself.  It  would  not  have  been  pm- 
dent  for  him  to  proceed  to  trial,  while  the 

^[uestion  as*  to  the  criminal  charge  which 
ormed  the  subject  of  the  action  was  still 
pending.  How  could  the  plaintiff  hope  to  ob- 
tain full  compensation  in  aamages,  while  from 
the  proceeilings  of  the  defendant  it  was  not  as- 
certained whether  the  charge  was  well  or  ill 
founded. 

In  support  of  the  rule  it  was  submitted,  that 
th^  defendant  was  entitied  to  judgment  as  in 
case  of  a  nonsuit,  according  to  the  course  and 
practice  of  the  Court,  and  that  the  fact  of 
criminal  proceedings  against  the  defendant 
being  in  a  state  of  penduicff  could  be  no  an- 
swer to  the  present  application. 

The  Court  was  of  opinion,  that  the  plaintiff 
could  not  prudentiy  proceed  with  his  action 
under  the  circumstances,  and  therefore  direct^ 
ed  the  rule  to  be  discharged,  with  costs. 

Rule  discharged,  with  costs. — Grejf  ▼.  HuSm 
chins,  H.  T.  1835.    C.  P. 


NEW  RULES  or  PLEADING.— ^EOVBR. — ^DIF- 
FERENT PLEAS. — LIEN. — CUSTOM. — ^DELI- 
VERY. 

j4  defendant  map  plead  sdoeral  pleas  in  an 
action  of  trover,  unless  it  is  clear  that  thep 
do  not  substantially  aUege  different  grounds 
of  defence. 

This  was  an  application  to  plei^  several  pleas 
in  an  action  of  trover  against  a  bailee.  The 
first  plea  alleged  a  right  of  lien  by  agreement, 
and  the  second  a  Hen  \xj  custom.  The  third 
and  fourth  contained  similar  defences,  but 
were  in  respect  of  different  parties. 

A  rule  nisi  having  been  obtuned  to  plead 
such  pleas — 

Cause  was  shewn  against  it,  when  it  was 
contended,  that  such  pleas  were  contrary  to 
(he  provisions  of  the  new  rules,  as  the^  must 
all  be  considered  as  substantially  alleging  the 
same  ground  of  defence. 

In  support  of  the  rule  it  was  submitted,  that 
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tke  ddeDdaB$  had  In  fitct  alleged  separate 
|[rroood8  of  defence  in  each  plea,  and  there- 
fore they  were  not  within  the  prohibition  con- 
tained in  the  new  rules  of  pleading. 

The  Cauri  was  of  opinion,  that  as  it  could 
not  be  said  the  defendant  had  not  alleged  se- 
parate grounds  of  defence  in  his  pleas,  there 
was  no  ground  for  refusing  the  defendant  leave 
to  put  these  pleas  upon  the  record.  The  pre- 
sent rule  must  theretore  be  absolute. 

Rule  absolute  accordingly. — Leuckhari  ▼. 
Cooper  and  another,  II.  T.  1835.    C.  P. 


eyrc^eqttcr  of  ^leoif. 

AKBBST  WITHOUT  REA80NABLB  AND  PROBA- 
BLB  CAU8B. — IMDORBBMBNT  OF  PROCESS. 
•—COSTS. 

Under  what  eireumetancei  a  defendant  will 
not  he  entitled  to  his  costs  under  ike  43G.  3. 
e.  46y  although  the  plaintiff  may  not  have 
recovered  a  verdict  to  the  amount/or  which 
the  defendant  has  been  arrested. 

This  was  an  application  on  the  part  of  the 
defendant,  under  the  43  G.  3,  c.  4o,  to  obtain 
his  costs,  on  the  ground  of  his  having  been  ar- 
rested,  without  reasonable  and  probable  cause, 
for  a  sum  greater  than  the  plaintiff  had  recov- 
ered by  his  verdict.  It  appeared  that  the  action 
was  brought  for  the  recovery  of  a  debt,  alleged 
to  be  due  by  the  defendant  to  the  plaintiff  for 
medical  attendance,  and  board  and  lodging,  be- 
stowed and  supplied  by  the  plaintiff  on  the  de- 
fendant. In  tne  body  of  the  writ  of  capias^  by 
which  the  action  was  commenced,  the  plaintiff^s 
demand  was  stated  to  amount  to  37^*  On  the 
back  of  the  writ,  however,  the  sum  indorsed, 
as  the  amount  of  the  plaintiff's  claim,  was  i7L 
On  the  attention  of  the  plaintiff  being  called  to 
this  discrepancy,  he  directed  the  officer  to  ar- 
rest or  take  ban  for  211  only.  The  officer  ac- 
^cordingly  only  arrested  for  2?/.  and  for.  that 
sum  the  defendant,  not  being  provided  with 
bail,  went  to  prison.  When  the  trial  came  on, 
the  plaintiff  adduced  evidence  of  a  claim  on  his 
part  for  medical  attendance,  and  board  and 
lodging,  to  the  extent  of  28/.  On  examining 
the  declaration,  however,  it  was  discovered  that 
no  count  had  been  introduced  for  board  and 
lodging.  The  plaintiff  therefore  was  not  en- 
titled to  recover  for  that  branch  of  his  claim. 
To  prevent  further  legal  proceedings  therefore 
the  plaintiff  agreed  to  accept  a  sum  of  20/.  in 
full  discharge  of  his  claim  on  the  defendant. 

A  rule  was  then  obtained  in  order  to  give  the 
defendant  his  costs  under  the  43  G.  3,  c.  46, 
on  the  ground  that  although  the  plaintiff  had 
arrested  the  defendant  for  2?/.  he  had  not  re- 
covered more  at  the  trial  than  20/. 

On  shewing  cause  a^inst  this  rale,  it  was 
contended,  that  the  plaintiff  had  not  been  guil- 
tv  of  any  misconduct  in  arresting  the  defen- 
aant  for  the  sum  of  27/-  He  certamly  had  rea- 
sonable and  probable  cause  for  an  arrest  to  the 
extent  of  27/-  since  his  evidence  shewed  that 
his  clum  amounted  to  28/.  At  the  time  he  made 


his  affidavit  of  debt,  the  facts  diseloBed  by  that 
evidence  were  the  foundation  of  his  oath.  At 
that  time  it  was  perfectly  clear  that  he  had  rea* 
sonable  and  probable  cause  for  arresting  the 
defendant  for  a  sum  to  the  extent  of  that  in- 
dorsed on  the  writ.  The  principle  on  which 
the  courts  had  declared  pkintifis  to  be  liable 
to  the  penalties  contained  in  this  clause  of  the 
43  G.  3,  c.  46,  was  to  consider  the  knowledge 
the  plaintiff  had  of  his  cause  of  action  at  the 
time  he  made  his  affidavit  to  hold  to  bail,  or 
indorsed  his  process  for  bail.  If  at  the  time 
he  made  his  oath  he  had  no  probable  cause  for 
arresting  the  defendant  for  a  demand  to  the  ex- 
tent of  the  amount  of  bail  directed  by  him  to 
be  taken,  he  was  liable  to  the  penalties  of  the 
statute.  If  on  the  other  hand,  from  the  know- 
ledge he  possessed  of  his  case,  he  had  ground 
for  thinkinof  his  claim  amounted  to  the  sum  for 
which  he  directed  the  defendant  to  be  held  to 
bail,  he  was  not  liable  to  those  penalties.  Now 
here  it  was  most  certain  that  he  had  good  rea- 
son for  thinking  that  his  claim  amounted  to 
the  sum  for  which  he  ordered  the  defendant  to 
be  held  to  bidl.  The  cause  of  his  not  recover- 
ing^ to  the  extent  of  the  sum  for  which  bail  was 
taken,  was,  not  that  he  could  not  prove  a  claim 
to  that  amount,  but  from  the  accidental  circum- 
stance of  the  pleader  having  omitted  to  intro- 
duce a  count  of  a  particular  description  into 
the  declaration.  The  case,  therefore,  was  not 
at  all  within  the  principle  on  which  the  Go«irts 
had  held  that  plaintiffs  were  liable  to  pay  de- 
fendants their  costs,  on  account  of  the  vari- 
ance between  the  sum  recovered  and  the  bbie 
sworn  to. 

In  support  of  the  rule,  it  was  submitted,  that 
the  Court  could  not  look  at  the  special  circum- 
atHAces  of  each  particular  case,  and  tdl  the  va- 
rious motives  which  might  operate  on  the  mind 
of  a  plaintiff  at  the  time  he  made  his  affidavit 
of  dent.  The  principle  was,  that  where  there 
was  a  mat  discrepancv  between  the  sum  sworH 
to  ancTfor  which  bail  had  been  taken,  aad  the 
sum  for  which  the  jury  found  their  verdict,  the 
defendant  was  entitleii  to  his  costs  against  the 

Slaintiff.  Here,  undoubtedly,  there  was  a  great 
iscrepancy ;  for  the  sum  for  which  the  defen- 
dant was  arrested  amounted  to  27/.  and  that 
recovered  was  only  20/.  This  therefore  was  a 
case  in  which  the  Court  would  be  inclined  to  • 
give  the  defendant  the  benefit  of  the  statute, 
and  compel  the  plaintiff  to  pay  him  his  costs. 

Per  Curiam^'—Yfe  think  this  is  not  a  case  in 
which  the  plaintiff  can  be  sud  to  have  arrested 
the  defendant,  without  reasonable  or  j^robable 
cause,  for  a  sum  greater  than  that  which  he  uU 
timately  recovered  by  the  verdict  of  the  jury. 
It  i^pears  that  the  plaintiff  at  the  time  he  maae 
his  affidavit  of  debt,  must  have  had  good  rea- 
son for  swearing  that  the  defendant  was  indebt- 
ed to  him  in  an  amount  equal  to  that  for  which 
he  directed  that  bail  should  be  taken.  The 
case  therefore  is  not  within  the  act,  and  the 
rule  obtained  by  the  defendant  must  be  dis- 
charged, with  costs. 

Rule  dischanred,  with  costs.  Preedp  v.  MaC' 
/arlane.    H.  T.  1836.    Excheq. 
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The  Master  of  the  Rolls.  Mr.  RoMe,  AJr. 
Attorney-General,  Mr.  Solicitor  GeneiBl, 
Sir  J.  Campbell,  Mr.  A.  Baring,  Mr.  Hume, 
Mr.  Warburton,  Mr.  Pemberton.  Mr.  Ho- 
race Twiss,  Mr.  Lynch.  Mr  Pryme.  Sir  G. 
Grey.  Mr.  Robarts,  Mr.  A.  Smith,  Mr.  A^ 
derman  Thompson,  Sir  R.  Inglis,  Mr.  Craw- 
ford, Mr.  Pattison,  Mr.  Freshfield,  Mr  Bon- 
ham  Carter,  Mr.  P.  Stewart,  Sir  M.  W. 
Ridley,  Mr.  Strutt,  Mr.  Tooke. 


iirpRtsoNMBirr  fob  dbbt. 

On  the  motion  of  Mr.  Jhoke^  a  return  bas 
been  ordered  by  the  House  of  Commons  of 
the  number  of  writs  issued  between  1  Jan. 
1834,  and  1  Jan.  1835.  out  of  the  several 
Courts  of  Common  Law.  distinguishing 
bailable  from  serviceable  process. 

Alike  return  has  also  been  ordered  of  the 
number  of  executions  issued,  distinguishing 
those  against  the  body  from  those  against 
the  goods ;  with  an  account  of  the  sums  of 
money  recovered  under  each ;  and  as  re- 
gards the  executions  against  the  goods,  set- 
ting forth  the  number  of  those  under  which 
the  officerb  have  withdrawn  on  account  o€ 
claims  on  such  goods,  or  for  other  and  what 
reasons. 

We  trust  these  returns  wiH  be  speedily 
made  by  the  Signers  of  Writs  of  the  Com- 
mon Law  Courts,  and  the  several  Under«- 
sheriils,  in  order  that  the  important  inform- 
ation they  will  convey  may  be  used  in  the 
next  stage  of  the  Abolition  of  Imprison- 
ment fbf  Debt  Bill 


f 


CBAVOB  of  ViKlSTaT  AND  LAW  OFFICBB9. 

The  Ministry,  as  our  readers  are  aware, 
tendered  their  resignation  to  his  Majesty  on 
Wednesday  the  8th  instant,  in  consequence 
of  the  repeated  majorities  against  them  on 
the  question  of  appropriating  the  supposed 
surplus  of  the  Irish  Church  Revenues.  The 
Lord  Chancellor,  with  the  Attorney  and  So- 
licitor General,  have  also  tendered  their  re- 
signations. Rumour  is  busy  with  the  names 
of  their  successors ;  but  at  the  time  we  go  to 
press,  no  certain  information  has  transpired. 
It  will  be  difficult  to  select  members  of  the 
profession  so  eminent  for  legal  knowledge, 
and  so  well  qualified  in  all  re^^pects,  as  the 
late  Law  Officers  of  the  Crown. 


Equity  and  (knkHtdtt  La^  Sliimgg. 
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cHA«CBftT  anriNos, 

Preifkmi  to  and  in  Easter  Term,  18d5. 


BBPORB   THB    LORD    CHAWCBLLOR. 

j4f  Lincoln* 8  Inn, 


Saturday 
Monday 

Tocsday 


4  «•!  1 1  f  Attorney  Gen.  ?.  Shore^ 
April  11 1     by  order. 

.    .     13  I 

. ,.( 


Ditto. 
Tlie   Seal 


-_   Day   before 

Easter  Term — /4ttor- 
ney  Cen,  v.  Shttre^^ 
and  Motionst 

Ai  fP'estminster* 

15  I  Motions. 

Petition-day. 


No  Sittings. 


Wednesday 
Thnrsday 

Friday 

Saturday 
Monday 
Tuesday 

Wednesday 
Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Mnndny 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Such  davs  as  his  Lordship  is  occapied  iu  the 
Houiie  of  Lords  are  excepteck 


16 

17 

18 
20 
HI 

22  I  Re-hearinfp  &  Appeals 

23  I  Motions^ 
24, 

Re-hearings  &  Appeals. 

Motions. 

Re-hearings  &  Appeals. 

7  I  Motions. 

9  >Re.hcarings  &  Appeals. 
12  I  Motions. 


DBFORB   TnB   VICB   CHANCBLLOR. 

y/f  fJncoin*s  Inn. 

rThe    Seal  Day  before 
Tuesday   .   April  14-^      Easter  Term.  —  Mo- 

L       tiOQS. 


Wednesday 

Thursday 

Friday 
Saturday 
Monday 
Tuesday 

Wednesday 

Thursday 


Ai  fTesimtrnter. 

15  I  Motions. 

16  I  Petition-day. 


.  18  I 
.  20  f 
.    21 J 


No  Sittings. 


{Pleas,  Demurrers,  Ex- 
ceptions.  Causes,  and 
Further  Wrccttons. 
23  I  Motions. 


FHday      . 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 
Saturday 

Monday 
Tuesday 


April  iM^ 

25  I  rtea^  Demurrers,  Ex^ 
*^  >    ceptiona.  Causes,  and 
28  I      Further  Directirms. 
29J 

Motions. 

Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 

7  I  xMotions. 

Pleas,  Demurrers,  Ex- 


{' 


ceptions.  Causes,  and 
Further  Directions. 

11  I  Short  Causes  and  ditto. 

12  I  Motions* 


COMMON  LAW  SITTINGS. 

KING'S  BENCH. 
fn  Term. 


MIODLESfSX. 

Wednesday  April  22 
Saturday  .  .  ,  25 
Monday    .      May  1 1 


LONDON. 


Tuesday  . 
4/^er  Term, 


May  12 


Thursday.    May  II  |  Friday    .    .    May  16 

The  Court  will  sit  at  eleven  o'llock  in  term, 
in  Middlesex ;  at  twelve  in  L<indon  i  and  in 
both  at  half-past  nine  after  term. 

Causes  untried  on  the  Lists  for  the  C2d  and 
25th  of  April,  will  lie  taken  on  the  23rd,  24th, 
27th,  and  "JHth.  None  but  undefended  canses 
will  be  tried  on  the  1 1th  and  l:>th  of  May. 


Thursday 
Friday 

Saturday 

Thnrsday 

Friday    * 

Saturday 
Tuesday 

Pridsy 


EQUITY  EXCHEQUER. 
Easter  Tertn,  1836* 

liOrd  Abinfrer, 

.  April  16  I  Petitions  and  Motions. 

.      %    24  I  The  like. 

Exceptions, 

Demurrers^ 

further   Direct 


r  Paper  of 

*^  1     and    fu 
L     tions. 


•    2Q  I  Petitions  and  Motions. 
"Paper  of  Exceptions, 
i|f„_  1  -,      Pleas,      Demurrers, 
*    ^^y*        and    further    Dircd 
.    tions. 

Mr,  Baron  Jldertom. 
.      2|Cause8w 
.      5  I  Ditto. 
Lord  Jhinger. 

8  I  PMilions  and  Motions. 
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Answers  to  Queries  .'^Editor's  Letter-Box. 


Saturday     .    May  9 


Monday 
Tuesday 
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Pft^  of  fixeepdoDB, 
Flea8y  Demurren, 
and  further  Direc- 
tions. 

Mr.  Baron  Alderson, 

.    11  I  Causes. 

Lord  Abingrer, 

.    12  I  Petitions  and  Motions. 


EXCHEQUER  SITTINGS. 
Easter  Term,  1835. 


Wednesday  Apr.  15 
Thursday  . 


and 


Friday . 

Saturday  . 

Monday  . 

Tuesday  > 

Wednesday 
Thursday 

Friday 

Saturday 

Monday 
Tuesday 

Wednesday 

Thursday  . 
Friday . 

Saturday    . 

Monday     . 

Tuesday     . 

Wednesday 

Thursday  • 
Friday 

Saturday  • 
Monday  . 
Tuesday  . 
Wednesday 


,  ^  f  Equity— Petitions 
^^\     Motions. 

\^^ 

18  I  No  Sitting  in  Banco 
20  r    or  Equi^. 

22  I  Error. 

rto/ Middlesex,  Nisi  Prius, 
^l     Ist  sittings. 

Q./ Equity— Petitions   and 
^^\     Motions. 

g- f  Do.  Paper  and  General 
^^1     Business. 

o^ /Middlesex,  Nisi  Prius, 
'  I     Special  Paper. 

28  I  Error, 

r  Middlesex.  Nisi  Prius, 

29  <      2d  sittings.    Special 
l     Paper. 


ANSWERS  TO  QUBRIBS. 


ftoSD  Of  tpnrptrtff  onlr  Cottbrsasufsiji. 

JOINT  TENANpT. — WIFE. — ADMINISTRATION. 
P.  383. 

I  made  a  slight  verbal  mistake  in  my  answer 
to  this  query,  at  p.  416 ;  instead  of  "  with  resl 
pect  to  the  second  question,  whether  C-  is 
entitled  to  his  wife's  interest  in  the  shares 
without  administration,"  &c.  it  should  be— - 
«'  whether  the  husband  of  €.  is  entitled,"  &c. 
In  looking  into  the  reports,  I  met  with  a  case 
confirmatory  of  the  three  last  cases  I  referred 
to— viz.  Betts  V.  Kimpton,  2  Bam.  &  AdoL 
273.  (I) 


30 


Iuity— Petitions 
'  'otions. 


and 


May 


.  f  Do.  Paper  and  General 
l     Business. 

[•London,  Nisi  Prius,  1st 
2-j      sittings.       Equity— 
I     Causes. 

(•Middlesex,  Nisi  Prius, 
^  I     Special  Paper. 

5  I  Equity — Causes. 

r  London,  Nisi  Prius,  2d 
6<     sittings.  Special  Pa- 

L     per. 

7  I  Ditto. 

uity — ^Petitions   and 
'  'otions. 


BXBCCTORT  DBY18B. — ^DESCENT.      P.  383. 

I  think  E,*B  claim  is  unquestionable.  B. 
had  an  estate  in  fee,  determiDable  on  his  dying 
without  issue,  with  a  limitation  over  to  C.  ana 
his  heirs,  whose  estate  once  vesting  is  abso- 
lute. B.  has  died  without  issue,  and  the  limi- 
tation to  C.'s  heirs  naturally  takes  effect.  How 
the  statute  is  to  apply  in  this  case,  I  cannot 
conceive ;  the  question  is  not  between  parties 
cluming  under  the  same  ancestor ;  E,  cUdms 
as  heir  to  €.,  D,  as  heir  to  B,  No  law  of 
descend  can  decide  bet>veen  parties  claiming 
as  heirs  of  totally  different  persons :  the  Ques- 
tion of  whole  or  half  blood  has  not  die  least 
to  do  with  the  case  in  point.  T.  O. 


THE  EDITOR'S  LETTER  BOX. 
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'{ 


Do.  Paper  and  General 
Business. 

11  I  Do.  Causes. 

/Do.  Petitions  and  Mo- 
^^\     tions. 

13 


The  paper  of  "  A  Sufferer,**  on  some  ob- 
jectionable matters  at  the  Six  Clerks*  Office, 
shall  be  inserted.  We  wish  the  respectable 
gentlemen  in  that  office  would  reform  several 
petty  grievances  which  annoy  theu-  clients,  tiie 
solicitors,  and  save  us  from  the  unpleasant 
dutv  of  animadverting  upon  them. 

The  Queries  and  Answers  of  S.  B.  S.; 
"Gradus;"  W.  H.  S.;  "Lector;"  M.| 
"  Aspiro;"  R.  C.  S.;  -'A  Subscriber;"  D. 
T.C. ;  and  G.  Br.,  have  been  received. 

We  thank  M.  for  his  several  communica- 
tions, of  which  we  shall  avail  ourselves. 

The  question  on  the  Prolongation  of  Easter 
Term,  shidl  have  immediate  attention. 

We  are  informed,  that  on  the  motion  for  an 
Undersheriff  to  refund  an  alleged  overchar^ 
for  a  warrant  (mentioned  at  p.  457),  a  rule  nisi 
was  granted,  but  no  application  has  been  made 
to  make  it  absolute. 

The  Queries  and  Answers  are  unavoidably 
in  arrear  at  present,  and  we  hope  our  corres- 
pondents will  send  those  only  which  are  im- 
portant, and  in  as  concise  a  form  as  possible. 

The  Eni^lish  Municipal  Corporation  Report, 
or  so  much  as  concerns  the  Pitifession,  wul  be 
immediately  printed  as  an  Appendix  to  this 
volume. 
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■'  '     '  " Quod magiB ad  Noa 

PertiDct,  el  neacire  nudmn  esty  agitoiniift. 


HORAT. 


WHAT  JUbGES   MAY   SIT  IN  THE 
HOUSE  OF  COMMONS. 


Wb  shall  here  shortly  enquire  what  per- 
aona  holding  or  having  held  judiciid  eitua- 
tiona,  TMj  sit  in  the  House  of  Commons  : 
and  we  bdieve  that  we  shall  find  the  rule 
to  be,  that  a  judicial  office  is  no  disqualifi- 
cation in  itself,  unless  it  be  expressly  made 
8o  by  a  resolution  of  the  Hoose^  or  by  an 
Act  of  Pkurliament. 

And  first,  with  respect  to  England.— 
Down  to  the  year  1605,  the  Jud^  even 
of  the  superior  Courts  do  not  appear  to 
have  been  disqualified  from  sitting  in  the 
House  of  Commons;  and  we  find  that 
Thorp,  a  Baron  of  the  Exchequer,  was 
Speaker  in  the  Slst  year  of  Hen.  6  ;  *  but 
on  the  9th  of  Nov.  1605,  at  the  commence- 
ment of  a  new  Parliament,  the  Committee 
of  Privileges  came  to  the  fdlowing  resolu- 
tion on  the  point : 

"  Serjeant  Snigg,  -[Attendants  as  Judges 
Lord  Chief  Baron,  j  in  the  Higher  House. 

"  Not  to  serve  here." — If  a  Serjeant,  to 
■tnre  here.'**> 

The  ground  of  the  incapacity  of  the  Lord 
Chief  Baron  thus  assigned  was,  his  liabil- 
ky  to  be  called  on  by  the  House  of  Lords ; 
and  the  rule  here  Iai4  down  has  been  ever 
aince  acquiesced  in  by  the  Judges  of  the 
miperior  Courts  of  Common  Law.  It  has 
never  however  been  recognized  as  applying 
to  Masters  in  Chancery,  although  they  are 
regularly  summoned  to  attend  the  House 
of  Lords,  and  are  in  fact  constantly  em- 
ployed as  the  servants  of  the  House.    Mas- 

•  Com.  Dig.  Pari.  D.  9. 
i>  Com.  Journ.  1606,  p.  267. 


ten  in  Chancery  have  therefore  sat  in  the 
House  of  Commons  down  to  the  last  Parlia- 
ment, although  we  believe  there  is  no 
Master  in  the  present  House  of  Commons. 

The  Master  of  the  Rolls  has  always  re- 
tained the  privilege  of  being  qualified  to  be 
so  elected,  and  if  he  be  a  member,  on  the 
first  day  of  the  session,  and  other  state  oc- 
casions, appears  in  his  judicial  costume.  The 
present  Master  of  the  Rolls  is  now  the  re- 
presentative for  the  borough  of  Maldon. 

The  Chief  Judge,  the  other  Judges,  the 
Commissioners,  and  the  other  officers  of 
the  Court  of  Bankruptcy,  are  ineligible  to 
sit  in  Parliament,  by  the  act  ^  which  cre- 
ated the  Court. 

By  the  8  G.  4,  c.  55,  s.  14,  it  was  en- 
acted, that  no  justice  at  any  of  the  eight  po- 
lice offices  established  in  the  counties  of 
Middlesex  and  Surrey,  should  during  his 
continuance  in  such  appointment,  be  capa- 
ble of  being  elected  or  of  sitting  as  a  mem- 
ber of  the  House  of  Commons ;  and  the 
Stat.  3  G.  4,  c.  55,  was  continued  to  the 
year  1832,  by  the  10  G.  4.  c.  45.  Under 
the  General  Police  Act,  10  G.  4,  c.  44,  s. 
18,  no  jtistice  of  the  peace  appointed  under 
that  act  can  sit  in  the  House  of  Commons. 
By  the  Reform  Act,  ^  no  revising  barrister 
shall  for  eighteen  months  from  the  time  of 
his  appointment,  be  eligible  for  the  county 
or  bOTough  for  which  he  was  appointed. 

The  Chancellor  of  the  Duchy  of  Lancas« 
ter  cannot,  it  would  seem,  be  a  member  of 
the  House  of  Commons.  ® 

Next,  as  to  Scotland. — Judges  of  Session 
or  Justiciary,  or  Barons  of  the  Exchequer, 
(when  that  Court  existed,)  are  declared  in- 


c  1  &  2  W.  4,  c.  56,  «.  60. 
d  2W.  4,0.45,  88.41  &  49. 
•  Com.  Joqm.  30«  910. 
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capable  of  being  elected,  or  of  sitting  or 
voting,  in  the  House  of  Commons.  ^ 

No  Sheriff  Depute,  or  Steward  Depute, 
is  capable  of  being  elected,  or  of  sitting  or 
Voting,  in  the  House  of  Commons. « 

Lastly,  as  to  Ireland. — No  person  hold- 
ing the  office  of  Lord  Chancellor,  Master 
of  the  Rolls,  or  being  one  of  the  twelve 
Judges  of  the  Courts  of  King's  Bench, 
Common  Pleas  or  Exchequer  in  Ireland,  or 
being  a  Master  in  Chancery  there,  shall  be 
capable  of  being  elected,  or  of  sitting  and 
voting,  as  a  member  of  the  House  of  Com- 
mons :  ^  neither  shall  any  member  of  the 
House  of  Commons  be  capable  of  holding 
the  office  of  Assistant  Barrister.  ^ 

With  these  exceptions,  we  believe  that 
the  holding  a  judicial  office  does  not  dis* 
qualify  a  person  from  being  elected,  and 
sitting  and  voting,  in  the  House  of  Com- 
mons. It  has  of  late  years,  however,  been 
the  feeling  of  the  Legislature,  on  the  crea- 
tion of  any  new  judicial  situation,  to  render 
its  holder  ineligible  to  sit  in  the  House  of 
Commons. 

This  being  the  state  of  the  law  with  res- 
pect to  persons  holding  judicial  situations, 
let  us  next  see  how  far  the  having  held 
such  situations  can  disqualify  any  person 
who  may  have  resigned  them.  And  we 
think  we  may  lay  it  down  as  a  general  rule, 
that  any  person  not  having  a  seat  in  the 
Upper  House,  is  capable  of  being  elected  for 
and  sitting  and  voting. in  the  House  of  Com- 
mons, whatever  judicial  situation  he  has 
held,  if  no  other  cause  prevents  him.  But 
in  most  cases  where  persons  resign  judicial 
situations,  they  receive  pensions  on  their 
resignation ;  and  if  so,  they  would,  in  some 
instances,  come  within  the  provisions  of  the 
following  statutes. 

By  the  6  Ann.  c.  7,  s.  25,  no  person 
having  any  pension  from  the  Crown  during 
pleasure  shall  be  capable  of  being  elected,  or 
of  sitting  or  voting;  and  by  the  1  G.  1,  st. 
2,  c.  56,  s.  1,  this  act  is  extended  to  cases 
of  pensions  from  the  Crown  for  any  term  or 
number  of  years ;  and  by  the  2d  sec.  if  any 
person  so  disqualified,  shall  sit  and  vote  in  the 
House  of  Commons,  he  shaU  forfeit  20/.  for 
every  day  he  shall  so  sit  and  vote.  And  by 
the  6  Ann.  c.  7,  s.  29,  if  any  person  there- 
by disqualified,  or  rendered  incapable  of 
being  elected,  shall  sit  or  vote  in  the  House 
of  Commons,  such  person  shall  forfeit  500/. 


f  7  O.  2,  c.  16,  8.  4. 

M  Heywood  on  County  Elect.  538  ;   Journ. 
25,  66/. 
»»1  &2G.4.  i  36  G.  3,  c.  25,8.3. 


"  So  that  if  a  person,"  says  Mr.  Bogere,* 
'*  having  a  pension  for  a  term  of  years, 
should  notwithstanding  procure  himself 
to  be  elected,  he  would  be  liable  to  pay 
20/.  a  day  for  every  day  he  sat  in  the 
House ;  but  a  pensioner  for  life  so  offending 
would  forfeit  500/.,  though  he  sat  but  one 
day." 

It  appears  to  us,  therefore,  that  under 
these  acts  the  eligibility  of  a  person,  having 
resigned  a  judicial  situation,  and  being 
granted  a  pension,  to  be  elected,  and  sit 
and  vote  in  the  House  of  Commons,  would 
depend  on  the  terms  on  which  his  pensioa 
was  granted.  If  it  were  granted  for  years, 
or  during  pleasure,  then  he  would  come 
within  the  express  words  of  the  act;  if  it 
was  granted  expressly  for  life,  he  might  be 
held  to  be  not  within  the  acts. 


PROLONGATION  OF  EASTER  TERM. 


A  question  has  arisen,  whether  Easter  Term 
will  end  on  the  12th  or  I3th  of  May.  It  up^ 
pears  that  about  one  half  of  the  Almanacks 
have  calculated  the  Term  as  ending  on  the 
12th,  and  the  other  half  on  the  13th. 

The  following  is  an  extract  from  the  6th 
section  of  the  11  G.  4,  and  I  W.  4,  c.  70<«he 
Administratioo  of  JusticeAct),  under  which  the 
Terms  were  fixed : 

*'  Easter  Term  shull  begin  on  the  15th  day 
of  April  and  end  on  the  8th  day  of  May;  and 
if  the  whole  or  any  number  of  the  days  inter- 
vening between  tne  Thursday  before  and  the 
Wednesday  after  Ea«tcr-day  shall  fall  within 
Easter  Terra,  there  shall  be  no  sittings  in  Banc 
on  any  of  such  intervening  days,  but  the  Term 
shall  in  such  case  be  prolonged,  and  continue 
for  such  number  of  days  of  business  as  shall  be 
equal  to  the  number  of  the  intervening  days 
before  mentioned,  exclusive  of  Easter-day: 
and  the  commencement  of  the  ensuing  Trinity 
Term  shall  in  such  case  be  postponed,  and  its 
continuance  prolonged  for  an  equal  number  of 
days  of  business." 

In  favor  of  the  construction  that  the  13lh  is 
the  last  day,  the  words  "  such  number  of  days 
o/buiinesi  as  shall  be  equal  to  the  number  of 
the  intervening  days  liefore  mentioned,*'  are 
relied  on ;  and  that,  as  Good  Friday  and  the 
following  Saturday,  and  Easter  Monday  and 
Tuesday,  are  lost  as**  days  of  business,"  the 
Term  must  be  prolonged,  by  adding  Saturday 


k  Rog.  Elec.  64,  3d  edit. 
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Ae'Dth,  Monday  the  llth,  Tuesday  th^  12tU, 
and  Wednesday  the  13th  May,— omittteg  San- 
day  as  no  day  of  baanesa. 

On  the  other  hand,  it  is  ur^ed  that  the  12th 
should  be  the  last  day,  inasmuch  as  the  Sun- 
day must  be  included  under  the  8  Rej^.  Gen. 
H.  T.  2  W.  4,  by  which  it  was  ordered,  sub- 
sequently  to  the  passing  of  the  act,  that  "in  all 
cases  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  is  prescribed 
by  the  rules  or  practice  of  the  Courts,  the 
same  shall  be  reckoned  exclusively  of  the  first 
day,  and  induiiveiy  of  the  hit  dtty,  wnless  the 
last  dap  ihatl  happen  to  fall  on  a  Sunday^  Chris- 
mas-day.  Good  Friday,  or  a  day  appointed  for 
a  public  fast  or  thanksgiving,  in  which  case  the 
time  shall  be  reckoned  exclusively  of  that  day 
also.** 

This  computation  is  supposed  to  be  fortified 
by  the  statute  1  W.  4,  c.  3,  s.  1,  which  enacts. 

That  *'  in  case  any  of  the  days  between  the 
Thursday  before  and  the  Wednesday  next  after 
Easter  shall  fall  within  Easter  Term,  then  such 
days  shall  be  deemed  and  taken  to  be  a  part  of 
such  Term,  although  there  shall  be  no  sittings 
in  Banc  on  any  of  such  intervening  days/' 

The  reply  to  this  view  of  the  matter,  how- 
ever, is,  that  although  the  four  days  in  ques- 
tion,  as  well  as  the  Sunday,  form  a  part  of  the 
Term,  they  are  not  df/ys  of  business ;  and  we 
understand  that  although  some  of  the  officers 
of  the  Courts  at  first  thought  that  the  ordinary 
computation  would  prevail,  yet  the  general 
opinion  now  appears  to  be,  on  the  strict  con- 
struction of  the  6th  sec.  of  the  Administration 
of  Justice  Act,  that  the  Sunday  must  be  ex- 
cluded, although  not  the  last  day,  and  there- 
fore that  the  Term  will  be  prolonged  tiU  Wed- 
nesday the  Idth  of  May. 

It  may  be  further  noticed,  that  the  only 
other  instance,  since  the  passing  of  the  act,  in 
which  Easter  occurred  in  Term-time,  was  in 
ir*32,  and  the  Term  then  ended  on  the  12th ; 
but  in  that  year  there  was  no  Sunday  interven- 
ing between  the  8th  and  12th,  as  on  the  pre- 
sent occasion. 

We  are  not  aware  that  the  Judges  have  come 
to  any  formal  decision  on  the  point,  but  are 
informed  that  some  of  them  have  individually 
Expressed  an  opinion  to  the  effect  that  the 
Term  must  be  continued  till  the  13th  of  May; 
and  if  this  he  so.  Trinity  Term  will  commence^ 


on  Wednesday  the  27th  of  May,  and  end  on 
Wednesday  the  17th  of  June,— being  (exclu- 
sive of  Sunday)  four  days  later  than  the  usual 
time  specified  in  the  act.  And  the  Sittings  af- 
ter Easter  and  Trinity  Terms,  as  they  will  be- 
g^n  one  day  later  than  had  been  calculated, 
will  be  extended  a  day  later,  namely,  till  tb« 
20th  of  May — being  six  days  after  Easter  Term 
— and  till  the  15th  of  July,  being  twenty-four 
days  after  Trinity,  Sundays  excluded.  See  1 1 
G.  4 ;  and  1 W.  4,  c.  70,  a.  7- 

We  must  take  this  opportunity  of  observing, 
that  although  there  appeared  to  be  some  ad- 
vantage in  appo'nting  all  the  Terms  at  specific 
periods,  that  which  has  been  fixed  for  Easter 
Term  is  lamentably  inconvenient.  One  of  our 
contemporaries  {ikt  Morning  Herald)  remarks, 
that "  among  the  intended  improvements,  none 
seem  to  have  more  failed  in  their  object  than 
the  alterations  wliich  have  lately  taken  place 
in  the  periods  of  holding  the  Law  Terms  and 
Country  Sessions.  Thus  we  have  the  Easter 
Sessions,  this  year,  occurring  a  fortnight  be- 
fore Easter,  and  during  the  time  of  holding 
the  Assizes ;  and  Easter  Term  commencing  in 
Passion  Week ; — making  business  take  the 
place  of  religion  in  one  week,  and  of  relaxa- 
tion in  the  next" 

It  would  certainly  have  been  better  to  select 
a  later  period,  which  could  not  have  interfered 
with  the  Easter  holidays;  the  inconsistency 
would  then  have  been  avoided,  of  holding  the 
Courts  during  the  adjournment  of  Parliament. 
The  Easter  recess  was  an  agreeable  resting 
point  between  Christmas  and  the  Long  Vaca- 
tion ;  and  these  ancient  holidays  were  well  de- 
served by  the  members  of  our  laborious  pro- 
fession. 


NEW  BILLS  IN  PARLIAMENT. 


DI88ENTERS'  MARRIAGES. 

(Concluded/rom  p,  474.) 
Searches. — Notice  of  Impediment. 

9.  That  if  any  person  shall  in  the  forenoon, 
between  the  hours  of  nine  and  ttrelve,  apply  at 
the  residence  of  any  justice  of  the  peace  then 
having  in  his  possession  any  such  notice  or 
notices  of  an  acknowledgment  or  acknow- 
ledgments of  marriage  not  then  made,  and 
shall  then  and  there  request  of  such  justice- 
to  be  allowed  to  inspect  the  same,  he  shall 
allow  such  person  for  a  reasonable  time  to  in* 
212 


464 


NewBUb  t»  PoHiommt:  Dmtnieri*  Mmrriapi^. 


ipeet  them,  or  any  of  them  i  and  if  such  jne- 
tice  shall  ba?e  cause  to  believe  that  there  exists 
any  impediment,  by  kindred  or  alliance,  or 
other  lawful  cause,  to  any  marrriage  to  be 
acknowledged  before  him,  he  shall  not  take  the 
acknowledgment  thereof;  and  where  any  per- 
son or  persons  whose  consent  b  necessarv  to 
such  acknowledgment  shall,  by  writing  deli- 
vered by  him,  her,  or  them,  or  one  of  them,  or 
by  any  person  on  his,  her,  or  their  behalf,  sig- 
nify to  any  such  justice  then  having  in  his  pos- 
session any  such  notice  of  an  acknowledgment 
not  then  made,  his,  her,  or  their  dissent  to  the 
marriage  therein  mentioned  and  to  be  acknow- 
ledged, such  notice  shall  be  absolutely  void. 

IlUgul  Marriiiget. — Evidence. 

10.  That  if  any  party  shall  knowingly  and 
wilfully  give  any  such  notice  required  l)y  this 
act  as  aforesaid  which  shall  be  false  as  regards 
the  name  or  names  of  either  uf  the  parties 
thereto,  and  the  other  party  shall  knowingly 
and  wUfuUy  consent  to  the  using  of  such  false 
name  or  names,  and  thereupon  any  such  ac- 
knowledgment be  made  in  any  name,  or  if  the 
parties  shall  knowingly  and  wilfully  make  any 
acknowledgment  before  a  person  not  being  a 
justice  of  the  peace  acting  for  any  county  or 
place,  pr  which  shall  be  false  as  regards  the 
name  or  names  of  either  of  the  parties  thereto, 
such  notice  and  such  acknowledgments  re- 
and  the  marriage  so  acknowledged 


shall  be  null  and  void  to  cdl  intents. 

1 1 .  That  after  any  such  taking  of  any  ac- 
knowledgment it  shall  not  be  necessary  iu 
support  of  the  marriage  so  acknowledged  to 
^ve  any  proof  of  the  actual  dwelling  of  the 
party  giving  such  notice  as  aforesaid  in  the 
nundred,  city,  borough,  or  franchise  where  he 
or  she  shall  have  given  such  notice,  nor  of  the 

iastice  who  shall  have  taken  any  such  acknow- 
edgment  heinga  lustice  of  the  peace  acting  in 
and  for  such  hundred,  city,  borough,  or  fran- 
chise as  aforesfud,  nor  of  both  or  either  of  the 
parties  not  being  members  of  the  united  church 
of  England  and  Ireland,  nor  shall  any  evidence 
be  received  to  prove  the  contrary  in  any  suit 
touching  the  validity  of  such  marriage,  or  of 
the  acknowledgment  thereof. 

12.  That  if  any  valid  marriage  acknow- 
ledged as  aforesaid  shall  be  procured  hy  a 

garty  to  such  marriage  to  be  acknowledged 
etween  persons  one  or  both  of  whom  shall  be 
under  the  age  of  twenty-one  years,  not  being 
a  widower  or  widow,  contrary  to  the  provi- 
sions of  this  act,  by  means  of  such  party  wil- 
fully falsely  swearing  as  to  anv  matter  or  mat* 
ters  to  which  such  party  is  nereby  required 
personally  to  swear,  the  estate,  right,  title  and 
interest  of  the  offending  party  accruing  by 
force  of  such  marriage  shall  be  secured  for  the 
benefit  of  the  innocent  party  and  the  issue  of 
such  marriage,  or  if  both  of  the  panics  be 
offending,  for  the  benefit  of  the  issue  of  such 
marriage,  by  the  like  process  and  on  the  like 
terms  and  provisoes  as  in  cases  of  marriages 
procured  by  like  means  and  solemnized  in 
£ngtand  ia  the  face  of  the  church  and  accord- 


ing to  the  rite  of  the  united  cknrck  of  £i^aai 
and  Ireland. 

Poitageflree. 

13.  That  all  notices  and  acknowled^pnents 
sent  as  aforesaid  from  one  such  justioe  to  ui- 
other,  or  from  any  such  Justice  to  such  minis- 
ter as  aforesaid,  shall,  if  sent  by  the  general 
post,  be  free  from  postage,  provided  that  the 
cover  containing  the  same  be  indorsed  by  the 
justice  so  sending  as  aforesaid  with  his  name, 
and  with  the  words  '*  Marriage  Acknowledg- 
ment Letter,"  and  that  nothing  bat  what  la 
good  faith  relates  to  such  notice  or  acknow* 
ledgmeot  be  enclosed  in  the  said  cover. 

Definkiw  qf''  Hundred** 

14.  That  where  in  this  act  mention  te  made 
of  the  word  Hundred,  the  same  shall  be 
deemed  to  include  all  wapentakes,  lathee, 
wards,  rapes,  and  other  distncts  in  the  nature 
of  a  hundred,  by  whatsoever  name  they  taxf 
be  respectively  denominated. 

Feei. 

15.  That  before  such  acknowledgment  of 
marriage  shall  l>e  signed  by  the  justice  of  the 
peace  taking  the  same,  the  parties  to  the  mar- 
riage shall  pay  a  fee  of  setten  shillings  to  such 
justice,  whereof  the  sum  oifioe  shillinga  shall 
be  received  to  the  use  of  and  be  pud  by  him 
to  the  minister,  to  whom  he  b  required  to 
send  such  acknowledgment  as  aforesaid ;  and 
that  every  person  requesting  of  any  justice  of 
the  peace  to  be  allowed  to  mspect  any  notice 
or  notices  of  acknowledgment  snail,  before  he 
shall  so  inspect  the  same,  pay  to  sudi  justice 
the  sum  of  one  shilling. 

Excepthnt. 

16.  That  this  act,  or  any  thing  therein  con- 
tained, shall  not  extend  to  the  marriages  of 
any  of  the  royal  family :  Provided  also.  That 
nothing  in  this  act  contained  shall  extend  to 
any  marriages  amongst  the  people  caUed 
Quakers,  or  amongst  the  persons  professing 
the  Jewish  religion,  where  both  the  parties  to 
any  such  marriage  shall  be  of  the  people  called 
Quakers  or  persons  professing  the  Jewish  re- 
ligion respectively. 

17.  That  two  printed  copies  of  this  act,  to- 
gether with  a  book  adapted  to  the  form  pre- 
scribed for  the  acknowledgment  of  marriages 
in  the  schedule  cB.)  to  this  annexed  act,  slmil, 
as  soon  as  conveniently  may  be  after  the  pifaa- 
in^  a/ this  act,  be  provided  by  his  Majesty^s 
pnnter,  and  transmitted  to  the  officiating  mi- 
nisters of  the  several  parishes  and  chapelriee 
having  registers  of  marriages  in  England  re- 
spectively, and  that  one  of  such  copies  of  tiua 
act  shall  be  deposited  and  kept  with  the  said 
book. 

18.  That  this  act  shall  extend  only  to  tiirnt 
part  of  the  United  Kingdom  called  England. 


'  NmoBiUs  in  PtrlimetU :  DiisenteH*  Marfiapeg. 
SCHEDULE. 

FOBM  (a.) 

Form  of  Notice  to  he  given  io  the  Justice  of  the  Peace, 
To  J»  P.«  Justice  of  the  Peace  in  the  County  of 
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jt,  a.  ofthe< 


Parish 
Chapelry 

or, 
Extra-parochial  Place 
.    of  Residence 


Uf 


and 
C.2>.  of  the 


{ 


Parish 
Chapeh7 

or, 
Extra-parochial  Place 

of  usual  Abode 


W 


r  County 
I  Riding 
or, 
in  the^  Parts 
I  City 
I     or, 
L  Borough,  &c,  ^ 

/'County  \ 

\  Riding  / 

I     or. 


of 


in  the  \  Parts 
City 
I     or. 


of 


at 


^Borough,  &c. 

do  hereby  me  Notice,  That  we  intend,  on  the  day  of  In  the  year 

the  hoar  of  in  the  forenoon,  to  acknowledge  our  Marriage  before  you. 

(Signed)  J,  B. 

Date  of  Notice.  Place  of  Dwelling  of  A.  B. 

Form  of  Declaration  to  be  made  and  signed  by  both  Parties, 
We,  the  undersigned,  do  hereby  solemnly  declare,  That  we  are  not  members  of  the  United 
Church  of  England  and  Ireland,  aod  that  we  object  to  be  married  according  to  the  rite  thereof. 

(Signed)  A.  B. 

a  D. 

The  Form  of  the  Oath  cfthe  Party  who  shall  have  given  Noiice  to  the  Justice  ;  and  also  the 
Form  of  the  Oath  of  the  other  Party. 

(^County 


r  Parish 
J  Chapelry 
1,  A.  B,  of  the<      or, 

I  Extra-parochial  Place 
L    of  Dwelling 


w 


!  Riding 
or. 
Parts 
City 


of 


^Borough,  &c  J 

do  swear.  That  I  have  dwelt  in  the  said  {  fiSftpwoST*  Je  }  ^^  ^^'  •^'^^^  ^^^^ 

days  before  the  day  of  last  past  {the  day  of  the  date  of  the  notice'] ;  that  I  am 

of  the  full  age  of  twenty-one  years  [or,  that  I  am  a  |  ^J^Jq^**^  }  ^»  that  I  have  the  consent  of 

""^    I  ffujif  d^nT  I  *®  ""y  marriage,  or  that  there  is  no  person  dnly  authorized  to  consent  to 
my  marriage^,  and  that  1  know  of  no  impediment  of  kindred  or  alliance,  or  of  any  other  lawful 
cause  to  bar  the  proceedings  of  my  marriage  now  to  be  acknowledged  with  C,  D,  here  present. 
The  other  party  shall  swear  in  like  form  and  substance,  except  as  to  dwelling. 

FoaH  (b). 
Form  of  Acknowledgment  to  be  given  to  the  Justice^  and  accurately  entered  and  copied  by  the 

Minister. 


Muml»«r. 

Name* 
of  the 
PwU«t. 

NuneoftlM 
Parish,  Chapelry, 

or 
Eatnuparochia] 

Name  of 

County,  Kiding, 

Pans,  City, 

Borough,  &c. 

Ui  full  Ace,  or 

Widower  or  Widow, 

or  with  consent  of 

tbc.  [according  to  the 

Oath  taken  bv  each 

PwtyJ 

Date  of  Acknowledgment. 

L 

A.  B.  of 

and 
C.  D.  of 

the  Parish  of  X. 
the  Parish  of  Y. 

Kent, 

Sussex, 

offuUAge, 

Consent  of      J 
Parent,         '^ 

did  on  this              day 
of          in  the  year  of 
our  Lord              ac- 
knowledge that  they 
are  united  together  in 
Matrimony. 

Taken  before  me,  a  Justice  of  the 
Peace  for  the  (County,  Riding, 
ParU,  City,  Borough,  &c.)  of 

on  the  said        day  of 
in  the  year  at 

(signed)        •/.  P. 


Signature  of  Parties  {  ^*  ^* 
In  the  presence  of  {]^;^/^^ 
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PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  LXXVI. 

MA8TBR  AND  SERVANT. 

It  is  a  well  settled  rule  of  law,  that  an  action 
on  the  case  will  lie  a^^inst  a  master  for  an  in- 
jury done  through  the  negligence  or  unskilfiil- 
ness  of  a  servant,  acting  in  his  master's  employ. 
Thus  where  the  servant  of  A,  with  his  cart, 
ran  against  the  cart  of  B,  which  contained  a 
pipe  of  wine,  whereby  the  wine  was  spilled,  an 
action  was  brought  against  A.^  and  was  holden 
to  be  maintainable,  1  Lord  Raym.  739.  But 
where  the  trespass  is  a  w'tlfUl  trespass  on  the 
part  of  the  servant,  no  action  of  trespass  or 
case  will  lie  agunst  the  master,  and  the 
servant  only  is  liable.  As  where  the  servant  of 
the  defendant  wilfully  drove  the  defendant's 
chariot  against  the  plaintiff's  chaise;  an  action 
of  trespass  having  been  brought  against  the 
defendant,  it  appeared  in  evidence  that  the 
defendant  was  neither  present  at  the  time  the 
injury  was  committed,  nor  had  he  in  any  man- 
ner directed  or  assented  to  the  act  of  his  ser- 
vant ;  it  was  holden,  that  the  action  could  not 
be  maintained.  In  a  recent  case,  a  new  dis- 
tinction on  this  subject  has  been  taken : 

From  the  evidence  on  the  part  of  the  plain- 
tiff, it  appeared,  that  he  was  in  Bishopsgate 
Street  when  he  was  knocked  down  by  a  cart 
and  horse  coming  in  the  direction  from  Shore- 
ditch,  which  were  sworn  to  have  been  driven 
at  the  time  by  a  person  who  was  the  servant  of 
the  defendant,  another  of  his  servants  being  in 
the  cart  with  him  :  the  injury  was  a  fracture  of 
the  fibula.  On  the  part  of  the  defendant  wit- 
nesses were  called,  who  swore  that  his  cart  for 
weeks  before  and  after  the  time  sworn  b^  the 
plaintiff's  witnesses,  was  only  in  the  habit  of 
oeing  driven  between  Burton  Crescent  Mews 
and  Finchley,  and  did  not  go  into  the  city  at 
all. 

ThengifT^  for  the  plaintiff,  in  reply  suggest- 
ed, that  either  the  defendant's  servants  might 
in  coming  from  Finchley  have  gone  out  of  their 
way  for  their  own  purposes,  or  might  have 
taken  the  cart  at  a  time  when  it  was  not  want- 
ed for.  the  purpose  of  business,  and  have  gone 
to  pay  a  visit  to  some  friend.  He  was  observing, 
that  under  these  circumstances,  the  defendant 
was  liable  for  the  acts  of  his  servants. 

Parke,  B.,  He  is  not  liable  if,  as  you  suggest, 
these  young  men  took  the  cart  without  leave ; 
he  is  liable  if  they  were  going  eigira  vium  in 
going  from  Burton  MewH  to  Finchley  ;  but  if 
Siey  chose  to  go  of  their  own  accord  to  see  a 
friend^  when  they  were  not  on  their  master's 
business,  he  is  not  liable. 


His  Lordship  afterwards,  in  vomaAng  vp, 
said,  this  is  an  action  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff,  in  conte^ 
quence  of  the  negligence  of  the  defendant's 
servant.  There  is  no  doubt  that  the  plaintiff 
has  suffered  the  injury,  and  there  is  no  doubt 
that  the  driver  of  the  cart  was  guilty  of  negli- 
gence, and  there  is  no  doubt  also  that  the  mas- 
ter, if  that  person  was  driving  the  cart  on  his 
master's  business,  is  responsible.  If  the  ser- 
vauts,  being  on  their  master's  business,  took 
a  detour  to  call  upon  a  frien<i,  the  master  will 
be  responsible.  If  you  think  the  servants  lent 
the  cart  to  a  person  who  was  driving  without 
the  defendant's  knowledge,  he  will  not  be  res- 
ponsible ;  or  if  you  think  that  the  young  oum 
who  was  driving  took  the  cart  surreptitiously, 
and  was  not  at  the  time  employed  on  his  mas- 
ter's business,  the  defendant  will  not  be  liable. 
The  master  is  only  liable  where  the  servant  is 
acting  in  the  course  of  his  employment.  If 
he  was  going  out  of  his  way,  against  his  mas- 
ter's implied  commands,  when  driving  on  his 
master's  business,  he  will  make  his  master 
liable ;  but  if  he  was  going  on  a  frolic  of  his 
own,  without  being  at  all  on  his  master's  bna- 
ness,  the  master  will  not  be  liable.  As  to  the 
damages,  the  master  is  not  guilty  of  an  offence, 
he  is  only  responsible  in  law,  therefore  the 
amount  should  be  reasonable. 

Verdict  for  the  plaintiff,  damages,  30/. 

Joel  V.  Morieon,  6  C.  &  P.  601. 


PROFESSIONAL  GRIEVANCES. 


SIX  clerks'  office. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Any  reason  or  authority  for  "  Six  Clerks' 
Office  Law,"  except  from  custom,  originating 
and  continued  as  suits  the  views  of  the  ex- 

fiounders,  your  correspondent  **  Adviser  "  win 
ook  for  in  vain ;  and  as  for  services  being  the 
criterion  of  payment,  he  surely  cannot  expect 
the  clerks  in  court  to  adopt  a  principle  in  the 
taxation  of  costs  which  would  leave  tnem  little 
or  nothing  to  receive.  For  instance,  I  was 
concerned  in  a  suit  for  the  distribution  of 
assets,  and,  as  is  the  case  in  a  few  of  the 
Masters'  offices,  the  costs  were  taxed  by  the 
Master's  principal  clerk;  neither  he  nor  the 
solicitors  required  the  attendance  of  the  clerks 
in  court,  nor  did  they  shtw  their  faces ;  hut  yet, 
notwithstanding,  for  taxing  costs,  which  they 
did  not  tax,  a  sum  of  about  15/.  was  appro- 
priated to  the  clerks  in  court;  and  it  being 
agency  business,  where  the  clerk  in  court  took 
6s,  &fi.  for  not  attending,  the  solicitor  received 
3s.  Ad,  only  for  attending  and  transacting  the 
business. 

I  rejoice  in  the  appearance  of  your  cor- 
respondent's letter,  as  it  has  reminded  me  of 
my  promise  in  your  former  numbers;  and  I 
cannot  let  slip  this  opportunity^  of  expressmg 
my  delight  at  the  successful  institution  and  con- 
tinuance of  "  The  Legal  Observer,"  affording. 
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«B  it  does,  an  opportunity  for  attorneys  to  state 
t&eir  grievances  upon  the  spur  of  the  moment 
Mrhich  would  otherwise  pass  into  oblivion  in  the 
hurry  of  business.  I  am  in  hopes  it  is  the  bar- 
binger  of  a  new  era»  and  will  create  that 
"  esprit  de  corps "  which  exists  in  all  other 
professions,  and  do  away  with  the  truism,  that 
in  the  attendance  to  the  affurs  of  others  the 
attorney  neglects  his  own. 

In  my  former  observations  as  to  the  pro- 
priety of  abolishing  the  service  of  notices, 
warrants,  &c.  at  the  Six  Clerks'  OflSce,  I  have 
omitted  to  mention  the  expense  of  the  mes- 
sengers conveying  such  papers  from  thence  to 
the  several  solicitors,  and  which  in  general 
more  than  absorbs  the  whole  sum  allowed  them 
for  the  term  fee,  as  well  as  for  letters  and  mes- 
sengers. In  agency  ofhces  this  expense  is 
much  felt,  and  an  extensive  business  only 
aggravates  the  grievance,  for  (whether  there  is 
any  division  ofprofits  between  the  underlings 
of  the  clerks  in  court  and  the  messenger,  or 
not.)  two  notices  or  warrants  never  reach  the 
solicitors  at  the  same  time ;  but  the  fact  is  un- 
disputable,  that  one  porter  never  carries  more 
than  one  paper  at  a  time,  but  his  visits  keep 
pace  with  the  number  of  notices,  and  the  soli- 
citor consequently  pays  a  fee  for  every  paper 
left  for  him  with  his  clerk  in  court ;  and  woe 
be  to  the  solicitor  who,  to  endeavour  to  get  rid 
of  this  vexatious  impost,  shall  desire  to  have 
the  notices  sent  to  him  by  the  post,  for  it  will 
prove  to  be  more  convenient  to  put  the  notices 
in  the  general  post,  or  in  the  outskirts  of  the 
town,  rather  than  in  the  twopenny  post  office 
in  Chancery  Lane,  and  the  unlucKy  wight  will 
rarely  have  the  notice  or  warrant  reach  him 
until  it  is  too  late  to  attend  the  appointment 
it  may  specify. 

Your  constant  reader, 

A  SUPFBRBR. 


ON  THE  RIGHT  TO  BEGIN. 


SoMX  cases  on  the  respective  rights  of  the 
plaintiff  and  defendant  to  begin,  have  been  re- 
ported in  the  last  volume  of  Carrington  and 
Payne's  Reports,  which  we  shall  here  mention. 

The  fifteen  Judges  have  made  a  resolution, 
that  the  plaintiff  shall  begin  on  the  trial  in  all 
actions  for  personal  injuries,  libel,  and  slan- 
der, although  the  general  issue  may  not  be 
pleaded,  and  the  affirmative  be  on  the  defen- 
dant.   Curler  y  Jones,  6  C.  &  P.  64. 

In  an  action  of  trespass,  for  taking  goods, 
the  defendant,  without  pleading  the  general 
issue,  pleaded  that  the  house  of  the  plaintiff  was 
"  withm  and  parcel  of  the  parish  of  M,"  and 
that  he,  being  a  constable,  took  the  goods  un- 
der a  warrant  of  distress  for  parochial  rates. 
The  replication  stated  that  the  house  was  not 
within  or  parcel  of  the  parish  of  Af.  The 
plaioliff^s  counsel  claimed  the  right  ta  begin. 


as  they  had  to  prove  the  demand  of  peru- 
sal and  copy  of  the  warrant.  This  the  de- 
fendant's counsel  offered  to  admit :  Held,  that 
the  defendant  had  the  right  to  begin.  Burreli 
V.  Nicholson,  6  C.  &  P.  202. 

In  assumpsit  fur  work  and  labour,  the  de- 
fendant pleaded  that  the  "  promise  was  made 
to  the  plaintiff  and  •/.  P.,  and  not  to  the  plain- 
tiff alone'\  Replication,  that  the  "promise 
was  made  to  the  plaintiff  alone,  and  not  to  the 
plaintiff  und  •/.  5." :  Held,  that  on  this  issue 
the  plaintiff  ought  to  begin.  Davis  v.  Evans, 
6C.  &P()1.9. 

In  an  action  by  the  indorsee  of  a  bill  of  ex- 
change against  the  acceptor,  the  defendant 
pleaded,  firbt,  that  the  bill  was  accepted  for  a 
debt  from  which  he  was  discharged  by  the  In- 
solvent Debtors*  Act,  of  which  the  plaintiff  at 
the  time  of  the  indorsement  had  notice  ;  and, 
secondly,  that  the  bill  was  accepted  to  induce 
the  drawer  not  to  oppose  the  discharge  of  the 
defendant  under  that  act,  of  which  at  the  time 
of  the  indorsement  the  plaintiff  also  had  no- 
tice. The  plaintiff,  in  his  replication,  denied 
the  notice  stated  in  each  of  the  pleas  :  Held, 
that  on  these  issues  the  defendant  must  biigin, 
and  that  the  onus  of  proving  that  the  plaintiff 
had  notice  was  on  the  detendant.  frarner  v. 
Haines,  6C.  &P.814. 

If  in  an  action  for  false  imprisonment,  the 
defendant  plead  as  a  justification,  that  the 
plaintiff  stole  feathers,  and  that  he  was  there- 
fore imprisoned,  and  the  plaintiff  reply  de  in^ 
jurid,  the  plaintiff  is  entitled  to  begin,  although 
the  affirmative  is  on  the  defendant,  and  there 
is  no  general  issue.  Atkiuson  v.  ^nrne,  6  C. 
&P.687. 

If,  in  assumpsit  on  bills  of  exchange,  with  a 
count  upon  an  account  stated,  the  defendant 
plead  payment  to  the  counts  on  the  bill,  and 
non  assumpsit  to  the  account  stated :  Held, 
that  the  defendant  is  entitled  to  begin,  uuIpss 
the  plaintiff's  counsel  have  some  evidence  to 
eive  upon  the  account  stated.  Smart  v.  Rtty. 
ner.  6C.&P.  721. 

A  party  gave  a  check  for  the  amount  of  a 
deposit  on  a  sale  by  auction,  and  the  sale  was 
vohI.  In  an  action  on  the  check,  he  pleaded 
that  there  was  no  consideration  for  the  check, 
and  the  plaintiff  replied  that  there  was  consi- 
deration :  Held,  that  on  this  issue  the  defend- 
ant must  begin.  Miles  v  Oddy,  6  C.  &  P. 
728. 

In  covenant,  to  recover  damages  for  the  non 
performance  of  an  agreement  under  seal,  if 
the  defendant  plead  only  that  the  deed  was  ob- 
tained by  fraud  and  covin,  the  affirmative  of 
the  issue  being  upon  him,  his  counsel  has  a 
right  to  begin,  although  the  damages  are  un- 
certain, and  evidence  is  necessary  to  guide  the 
iury  in  forming  their  estimate  of  them.  lie^ve 
V'UnderhillJchV.m. 
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SUMMARY  OP  EVIDENCE.  UNDER 

THE  MUNICIPAL  CORPORATION 

COMMISSION. 


We  have  publjehed,  as  an  Appendix  to  the 
present  volume,  the  whole  of  the  Report  of  the 
Commusioners  for  inquiring  into  Municipal 
Corporations  in  England  and  Wales;  and  con- 
sider it  desirable  to  extract  the  following  sum- 
mary of  Sir  Francis  Palgrave,  one  of  the  Com- 
missioners. 

1.  Upon  examination  of  the  evidence  af- 
forded by  the  reports,  it  appears,  that  taking 
the  municipal  system  as  a  whole,  the  ancient 
efficiency  ot  the  corporate  institutions  of  Eng- 
land and  Wales  is  diminished,  and  in  some 
particular  instances  nearly  destroyed.  But  the 
comparative  weakness  and  decreased  efficacy 
of  corporations  has  not  resulted  from  the  de- 
fault of  the  present  members  of  these  commu- 
nities, and  must  rather  be  imputed  to  the  in- 
attention of  the  legislature.  Whilst  every  other 
portion  of  the  policy  of  the  realm  has  been 
gradually  adapted  to  the  progress  of  society, 
the  improvement  of  municipal  law  has  been 
wholly  neglected.  And  municipal  corpora- 
tions are  labouring  at  present  under  the  in- 
cumbrance of  institutions  which  have  ceased 
to  harmonize  with  the  general  system  of  our 
jurisprudence,  and  the  influence  of  privi- 
leges and  immunities,  which,  however  in- 
jurious they  may  have  become»  have,  up  to  the 
present  day,  been  oreatea,  protected,  and  fos- 
tered by  the  law. 

2.  Yet  at  the  sametimethatthecircuitreports 
clearly  point  out  the  defects  of  the  municipal 
system,  it  is  satisfactory  to  observe,  that  on 
the  whole  the  general  character  of  the  govern- 
ing bodies  stands  fair,  though  the  individuals 
composing  them  have  long  been  exposed  to  the 
great  temptations  of  opportunity  and  impunity* 
Acts  of  iqjustice,  oppression,  or  malversation, 
have  very  rarely  occurred.  The  improprieties 
of  a  municipal  magistrate,  though  not  imputa- 
ble to  the  corporation,  are  so  far  municipal 
abuses,  that  in  such  a  case  the  subject  does  not 
possess  that  power  of  appealing  to  the  equita- 
ble authority  of  the  crown*  which  is  exercised 
by  striking  out  from  the  commission  of  the 
peace  any  justice  whose  misconduct  may  have 
rendered  him  unfit  to  continue  as  a  magistrate, 
but  whose  offence  or  taint  of  character  may  not 
come  within  the  cognizance  of  a  court  of  law. 
It  may  be  considered  whether  the  provisions 
of  the  existing  laws,  in  relation  to  proceediuj^s 
against  magisitrates,  might  not  be  so  modi- 
fied, at  least  in  relation  to  corporate  magis- 
trates, as  to  enlarge  the  strictly  legal  remeiiy. 
and  to  render  it  less  difficult  to  the  suitor. 
Nor  would  it  be  at  all  unreasonable,  that  in 
cases  where  the  aggrieved  party  is  incapacitated 
by  poverty  or  other  causes  from  seeking  re- 
dress, the  appeal  to  a  court  of  iustice  should 
be  diligently  conducted  by  a  public  prosecutor, 
and  at  the  public  expeuce.    Furthermore,  it 


would  be  expedient  that  all  municipal  i  _ 
trates  and  members  of  mnnicipal  conneya 
should  he  amovable  by  some  speedy  mode  of 
procedure,  in  cases  of  felony,  grave  miide- 
meanour,  bankruptcy,  insolvency,  or  ncn^act 
of  the  functions  entrusted  to  their  charge. 

3.  The  partial  exception  of  the  corporate 
jurisdictions  iroai  the  tqperatioo  of  the  re* 
cent  statutes  for  the  amendment  <tf  trial  Ykj 
jurv,  has  allowed  many  evils  to  contiooe  in 
full  vigour ;  and  especially  in  eeruift  of  Ihe 
smaller  boroughs,  in  whicb^  according  to  the 
local  customs,  the  jury  must  cenaiat  of  bur- 
gesses or  freemen.  In  such  places  the  dil&- 
culty  of  procuring  »n  unbiassed  jury»  pertieo* 
larly  in  cases  where  local  feelings  are  exciied» 
noav  amount  virtually  to  a  deniu  of  justice.' 

The  branches  of  criminal  juris^ction  pee- 
sessed  by  corporate  magistrates,  beyond  thik  of 
ordinary  iustices  of  the  peace,  are  derived  item 
an  age  when  the  ri^ht  of  inflicting  caintal  pu- 
nishment was  considered  as  a  regality  and.  to- 
ken of  honor,  when  each  community  strove  to 
separate  itself  as  much  as  possible  from  thefetl 
of  the  state,  and  when  the  exemption  from  the 
general  jurisdiction  of  the  realm  was  deemed 
to  be  a  valuable  privilege.  For  the  advantage 
of  the  country,  it  is  lughly  desirable  thai  those 
privileges  should  be  modified,  and  that  the  re- 
corders, or  other  presiding  judges  in  the  criosi- 
nal  courts  of  corporations,  should  be  persona 
properly  qualified  by  professional  edueatiooand 
standing ;  but  this,  as  well  as  every  other  m^ 
gestion,  reU&tiog  to  the  borough  oount»  can 
only  be  considered  in  connexion  with  the  ipwa- 
tion  of  the  genen^  establishment  or  ofganis»» 
tion  of  local  courts,  and  other  subieda  not 
within  the  purview  of  the  present  eomuMstion. 

4.  Partly  from  the  foregoing  caoaes^  poi^ 
from  those  Indicated  in  a  aub^quent  sec^n, 
(7.)  and  partly  from  want  of  sufficient  funds, 
the  police  of  corporations  is  almost  universally 
defective ;  and  the  same  remark  applies  to  tho 
management  of  the  gaols  and  prisons. 

5.  Many  corporate  bodies  possesa  the  right 
of  levying  tolls,  and  enjoy  other  privileges, 
sometimes  disadvantageous,  and  often  inconve- 
nient to  the  rest  of  the  community.  It  is  evi- 
dent that  such  rights  should,  when  practica- 
ble, be  extinguished,  giving  full  compeosetion 
to  the  parties  interested  therein. 

6.  Instances  of  peculation,  or  the  collusive 
disposal  of  corporate  property,  for  the  benefit, 
either  direct  or  indirect,  of  members  of  the 
ruling  bodies,  are  rare,  and  few  casee  of  sech 
misappropriation  have  occurred  of  late  years. 
Yet  the  law  should  prevent  even  the  auapimn 
of  such  a  gross  abuse.  And  it  is  highly  expedient 
that  the  management  and  disposal  of  corporate 
property  should  be  regulatecT  so  as  to  prevent 
Its  application  to  any  purposes  except  wfaet  are 
Strictly  municipal,  and  for  the  benefit  of  the 
town;  and  that  in  every  cose  the  accoonts 
should  be  rendered  to  the  main  body  of  the 
freeunen,  or  others  to  be  included  in  the  mu- 
nicipal community,  and  for  whom  the  ruling 
body,  however  elected,  nominated,  or  conati- 
tuted,  or  appointed,  ought  to  be  consideved  as 

I  tnittees.    In  the  whole  of  their  financial  eon- 
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■,  tli6  eity  of  London  offiere  the  best  ex- 
ample to  other  corporations;  and  very  par- 
tivttlarly  so  in  the  self-denying  ordinance,  by 
which  the  members  of  the  common  council  are 
prevented  from  deriving  any  profit  from  the 
corporate  concerns. 

7.  Important  defects,  however,  remain  to  be 
GODsideied,  of  which  perhaps  the  most  influen- 
tial is, — ^the  absence  in  the  ruling  bodies  of  the 
requisite  authority  for  an  effective  municipal 
administration.    The  Crown,  by  its  ancient 
prerogative,  and  it  possesses  no  other,  is  in- 
competent to  impart  by  charter,  the  jurisdic- 
tions, rights,  and  powers  which,  by  the  general 
coarse  of  the  law  and  policy  of  the  realm,  and 
the  habits  and  usages  of  modem  society,  are 
requisite  for  the  good  government  and  manage- 
laeot  of  a  modern  town.  The  Crown  can  con- 
fer, if  it  pleases,  upon  the  most  inconsiderable 
corporation,  the  unlimited  power  of  criminal 
jurisdiction,  but  it  cannot  enable  the  mu^- 
t rates  of  the  largest  commercial  city  to  hold  a 
court  of  requests  for  the  recoveiy  of  small 
debts  by  summary  process.    The  Crown  can 
grant  ptmage  to  a  corporation,  but  it  cannot 
grant  them  the  summary  power  of  removing  a 
projection  over  the  footpath.    The  Crown  can 
grant  poutogt  to  a  corporation,  but  it  cannot 
grant  them  the  power  of  enforcing  the  sale  of 
the  smallest  portion  of  ground  which  may  be 
necessary  for  erecting  the    abutments  of  a 
bridge.    The  Crown  can  grant  the  conservancy 
of  the  peace  to  a  corporation,  but  it  cannot 
grant  the  compendious  powers  of  levying  rates 
and  penalties,  and  effecting  the  arrangements 
by  which  a  town  police  can  alone  be  maintain- 
cd  and  regulated.    In  the^e  and  all  similar 
eaiaes,  the  plain  and  proper  course  would  have 
been,  to  have  conferred  upon  the  Crown,  once 
for  aU,  but  under  all  proper  restrictions  for 
preventing  any  abuse  of  the  prerogative,  the 
authority  of  dispensing  to  the  corporate  autho- 
rities the  power  of  exercising  the  functions 
which  they  need.    But  instead  of  thus  provid- 
ing a  source  of  corporate  renovation,  the  prac- 
tice has  been  adopted  of  applying  to  parlia- 
ment for  local  acts,  creatine  various  lK>ards, 
trusts,  and  other  similar  bodies,  independent 
of  the  corporations,  and  often  in  direct  con- 
flict with  them,  and  thereby  preventing  the 
municinal  magistrates  from  having  the  power 
and  influence  which  a  ruling  body  ought  to  pos- 
1C8S,  and  which  are  now  vested  in  other  hands. 

8.  Another  great  defect  is,  the  want  of 
•offieient  connexion  between  tlie  corporate  in- 
etitittions  and  the  inhabitancy  of  the  town.  At 
present  the  freemen  of  the  corporation  form 
only  a  small,  and  generally  the  smallest,  por- 
tion of  the  population;  whilst  it  cannot  be 
doubted  but  that  all  individuals  dwelling  or 
pursuinj^  their  trades  or  avocations  in  the  town, 
or  holdinif  property  therein,  should  (under 
rach  restrictions  only  as  may  render  the  bur- 
gess-shlp  a  suflkient  test  of  stability  and  trust 
worthiness)  be  aggregated  to  the  municipal 
community. 

9.  In  many  corporate  towns  dissensions  exist 
between  the  rulii^  bodies  and  peculiar  sects, 
sections,  classes,  or  portions  of  the  inhabitants. 


Very  frequently  these  animosities  have  plidnly 
arisen  from  the  habitual  hostility  of  party,  and 
from  other  similar  adverse  sentiments,  rather 
instigated  by  passion  than  grounded  upon  any 
sufficient  reason — sentiments  requiring  to  be 
conciliated,  calmed,  and  allayed  bv  the  legisla- 
ture, but  which  it  never  ought  to  obey.  Among 
other  causes,  it  is  probable,  that  in  the  smaller 
towns,  the  circumstance  of  individuals  being 
nused  by  their  official  station  above  persons  of 
their  own  rank  in  society,  and  other  feelings 
purely  local  and  personal,  may  have  tended  to 
increase  these  animosities.  Some  towns  per- 
haps scarcely  contain  within  them  the  materials 
for  a  municipal  establishment.  In  these  cases 
it  may  be  expedient  to  adopt  measures  for  the 
partial  or  total  extinction  of  the  municipal 
franchises  of  such  corporations;  legal  proof 
being  nevertheless  given  of  the  fact,  and  suffi- 
cient opportunity  being  afforded  to  all  parties 
interested  to  shew  cause  (if  they  shall  so  think 
fit)  against  such  disfranchisement. 

10.  In  the  larger  and  more  important  towns, 
it  is  probable,  that  the  efficacy  of  municipal  in- 
stitutions will  be  increased,  by  rendering  the  mu- 
nicipal magistracy  and  councils  elective  by  the 
freemen,  upon  the  assumption  that  not  only  the 
inhabitants,  but  albo  the  owners  of  property,  are 
to  be  aggregated  to  the  municipal  community. 
The  magistrates  or  members  of  the  upper  bench 
to  hold  their  offices  for  life,  subject  to  amoval 
for  the  causes  before  indicated  (sec.  S.)  The 
councils  to  liold  their  office  for  a  stated  term. 
It  appears,  however,  that  great  mischiefs  arise 
from  the  circumstance  of  municipal  elections 
being  rendered  trials  of  strength  for  contend* 
ing  parties  on  parliamentary  dections;  and^ 
without  presuming  to  point  out  any  measures 
by  which  this  great  evil  is  to  be  counteracted, 
it  becomes  necessary  to  call  the  attention  of 
the  legislature  to  its  existence..  That  all  the 
members  of  the  municipal  inagistraey  and 
councils  should  possess  a  (qualification  arising 
from  property,  is  a  proposition  which  will  be 
recommended,  amongst  other  reasons,  by  ad«> 
verting  to  the  fact,  that  in  the  great  majority 
of  local  acts,  erecting  boards  of  trustees  or 
commissioners,  for  purposes,  which  in  fact 
are  municipal,  some  qualifications  foniMkd 
upon  property  is  required ;  thus  affonding  eW* 
dence  that,  by  experience,  it  is  found  advanta- 
geous to  connect  the  performance  of  duties 
with  possession  of  property.  But  whatever 
plans  may  be  adopted  for  altering  the  contti* 
tution  of  municipal  corporations,  the  diversify 
of  the  local  and  particular  circumstances  of 
the  towns,  as  well  as  the  necessity  ofobtainlag 
the  deliberate  opinions  of  the  inhabitants,  will 
probably  render  it  expedient,  that  the  ehaage 
shonld  be  effected,  not  by  a  general  enactment, 
but  by  a  special  adaptation  of  general  princi- 
ples to  each  corporation  which  may  require 
the  same;  such  adaptation  to  be  effected 
through  some  competent  tribunaL 
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SUPERIOR  COURTS. 


WILL. — RESIDUARY  CLAUbB. — SOLICITOR  AND 
CLIENT. 

Held,  thai  where  the  confidential profeuional 
adviter  of  a  ttfsttttor,  in  drawing-  the  will,  in 
which  he  is  made  executor  or  renidunrff  le- 
gatee^ omitt,  from  fraud,  ignttrance,  or 
inudfsertence,  to  inform  the  testator  of  the 
legal  consequences,  or  of  the  state  of  his  pro- 
perty, he  is  a  trustee  of  the  residue  for  the 
tt;stator*s  next  of  kin.  But  fraud  trill  not 
be  inferred  where  the  testator  appears  to 
have  a  competent  knowlege  of  the  state  of 
his  property,  and  of  the  consequences  of  his 
acts,  and  a  third  party  is  interposed. 

This  was  a  suit  on  behalf  of  Mrs.  Scott,  the 
niece  and  next  of  kin  of  a  testatrix,  named 
Marshall,  against  the  defendant,  who  had  acted 
as  her  confidential  solicitor  and  udvitter,  and 
who  had  been  appointed  residuary  le{(atee  by 
her  will.  The  testator, — who  was  described 
as  a  person  of  most  penurious  habits — ^became 
possessed  of  considerable  property  on  the  death 
of  her  brother;  and  after  makinfjr  a  ^reat 
number  of  wills  and  revoking  and  alterini; 
them  by  subsequent  codicils,  she  died  in  182'), 
at  the  a|^e  of  84,  having  by  her  last  will  be- 
queathed  some  small  legacies  to  her  relations, 
and  appointed  Mr.  Baker  residuary  legatee,  of 
a  large  personal  estate.  The  plaintiff,  who  had 
been  named  residuarriegatee  under  a  former 
will,  had  unsuccessfully  contested  the  validity 
of  the  last  will,  in  the'  Ecclesiastical  Courts ; 
and  she  sought  liy  the  present  suit  to  have  it 
declared,  that  Mr.  Baker  was  a  trustee  of  the 
residue  for  the  testatrix's  next  of  kin ;  alleging 
the  incompetency  of  Mrs.  Marshall,  by  reason 
of  mental  imbecility  and  bodily  infirmity,  to 
make  a  will;  and  the  fraud  and  circuniveution 
of  Mr.  Baker  in  having  concealed  from  her, 
in  his  character  of  solicitor,  the  amount  of  her 

Eroperty;   and  having  fraudulently  obtained 
imself  to  be  appointed  residuary  legatee  to 
the  great  bulk  or  it. 

Sir  Charles  Wetherell  (with  whom  was  Mr. 
Anderdon,)  for  the  plaintiff,  contended  that 
the  circumstances  of  the  case  were  such  as  to 
give  the  Court  a  jurisdiction  to  interfere,  al- 
though probate  had  been  granted  to  the  will, 
Marriott  v.  Marriott,^  and  Segrave  v.  Kir- 
wan^.  The  circumstances  of  this  last  case 
were  not  unlike  those  of  the  present.  There 
a  gentleman  at  the  Irish  bar,  who  had  been 
for  many  years  the  confidential  counsel  of  a 
testator,  whose  will  he  drew,  was  himself 
therein  named  sole  executor.  The  residue  of 
that  testator's  personal  estate  undisposed  of 
was  very  consiaerable,  and  would  at  the  time 
by  the  law  in  Ireland  go  to  the  executor.  The 
next  of  kin  of  that  testator  filed  their  bill, 


•    IStrange,  166.         ^  1  Beatty,  157. 


praying  that  the  executor  might  be  declared  M. 
trustee  of  the  residue  for  their  benefit.  There 
was  no  fraud  in  the  transaction,  nor  did  the 
bill  charge  any  against  the  defendant ;  but  he, 
from  ignorance,  or  inadvertence,  omitted  to 
inform  the  testator  of  the  legal  effect  of  mak- 
ing himself  executor.  Upon  that  ground,  the 
defendant  there  was  held  to  be  a  trustee  of  the 
residue  for  the  next  of  kin ;  **for  it  was  the 
duty  of  counsel  to  know  and  to  inform  the  tea* 
taior,  that  if  he  made  no  disposition  of  hia 
personal  estate,  the  law  would  entitle  the  ex- 
ecutor to  retain  it  for  his  own  benefit.  He, 
therefore,  was  bound  to  ask  the  testator  in 
plain  terms,  whether  it  was  the  testator's  de- 
sire that  the  executor  should  have  the  residue 
of  the  personal  estate  for  his  own  benefit." 
Sir  Anthony  Hart,  who,  as  Lord  Chancd- 
lor  of  Ireland,  decided  that  case,  after  much 
consideration,  is  reported  to  have  also  said, 
that  "  it  could  not  be  controverted  that  the 
Ecclesiastical  Court  has  exclusively  the  power 
to  decide  what  is  or  is  not  a  will  of  person- 
alty;  its  seal  to  a  probate  is  conclusive  in 
every  f*ourt  of  justice ;  but  it  is  equally  clear 
that  to  this  Court  belonsrs  the  authority  to 
give  construction  and  effect  to  the  will,  and 
that  there  may  be  circumstances  attaching 
personally  to  those  who  take  by  force  of  it, 
which  will  authorize  this  Court  to  engraft  an 
equity  on  the  gift,  and  convert  them  into 
trustees  for  other  persons  "  This  doctrine  wns 
sanctioned  by  Lord  Eldon  in  the  case  of 
Bulkeley  v.  f^ilford,^  decided  upon  appeal  lasl 
summer  in  the  House  of  Lords ;  that  also  wac 
a  case  of  fraud  and  ignorance  in  an  attorney* 
who  was  the  defendant  in  it.  Of  the  judgment 
of  Lord  Efdon  in  that  case— the  last  and  not 
the  least  elaborate  of  the  iudgments  of  that 
learned  person— he  (Sir  Charles)  obtuned  a 
note  from  a  gentleman  who  reports  the  cases 
in  the  Lonls  for  the  profession,  and  he  found 
it  to  apply  strongly  to  the  present  case,  and  to 
support  Sir  Anthony  Hart's  judgment  in  the 
case  cited. 

The  Ftce  Chancellor  swd  it  was  unnecessary 
for  the  counsel  of  Mr.  Baker  to  address  the 
Court.  He  admitted  the  case  had  been  argued 
with  great  ingenuity  and  force  by  Sir  Charlew 
ff^ ether f II;  but,  upon  reading  the  bill,  he  had 
not  been  able  to  satisfy  himself  that  the  parti- 
cular point  on  which  the  very  clear  argument 
of  Sir  Charles  turned,  was  put  in  issue  in  the 
cause.  What  was  meant  to  be  said  was,  that 
even  admitting  Miss  Marshall  to  have  been 
competent  to  make  a  testamentary  disposition, 
she  had  been  so  deceived  by  Mr.  Baker,  her 
confidential  solicitor,  in  making  the  residuary 
lause  in  her  will  of  1826,  that  on  that  ground 
alone  he  ought  to  be  considered  a  trustee  for 
others.  When  he  first  read  the  bill,  he  was 
struck  with  the  superabundance  of  allegationa 
of  incompetency  on  the  part  of  the  testatrix^ 
and  of  the  fraudulent  conduct  of  Mr.  Baker. 


c  The  case  will,  we  understand,  be  reported 
in  the  forthcoming  volume  of  Clark  and  Rn- 
nelly's  Reports. 
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It  cliar^ed  that  "  the  will  was  procured  to  be 
executed  b^the  fraud,  imposition  and  deceit, 
and  circumvention  of  Mr.  Baker,  in  taking  an 
undue  advantage  of  Mrs.  Marshsdl,"  who  was 
induced,  by  reason  of  mental  imbecility,  to 
make  a  testamentary  disposition  different  to 
what  she  otherwise  would  have  made.  It  was 
obvious  the  case  was  not  put  upon  the  point 
on  which  Sir  Charles  fFetheretl  meant  it  to 
rest.  With  respect  to  general  incompetency, 
that  was  wholly  out  of  the  case.  But,  ac- 
cording to  the  argument  of  the  learned 
counsel,  and  in  fact  the  real  question  was, 
whether,  attending  to  the  sort  of  evidence 
given  in  this  cause,  there  was  ground  to  say 
there  had  been  any  thing  like  fraud  in  ob- 
taining the  residuary  bequest,  or  whether  the 
circumstances  are  so  pregnant  ^vith  suspicion 
as  to  require  the  matter  to  go  to  a  trial.  Putting 
.  then  the  evidence  as  to  her  general  incompe- 
tency out  of  the  question,  it  was  in  evidence 
that  she  had,  for  a  series  of  years,  been  in  the 
habit  of  making  different  residuary  disposi- 
tions. But  a  residuary  disposition  necessarily 
involves  uncertainty  of  amount ;  and  there  was 
no  evidence  that  she  had  been  imposed  upon 
by  Mr.  Baker,  as  to  the  probable  amount  of 
her  property.  The  whole  evidence  went  to 
shew  she  was  very  penurious ;  and  when  it  is 
considered  what  a  number  of  wills  and  codicils 
she  made,  and  what  a  secluded  life  she  led,  it 
is  evident  it  results  from  her  character, — ^that 
her  whole  attention  must  have  been  directed 
X»  her  property ;  and  she  must,  of  necessity, 
have  known  from  the  amount  of  her  income, 
aind  her  trifling  expenditure,  that  the  thing 
given  as  residue  would  depend  on  the  time  she 
might  happen  to  live.    After  she  had  sug- 

fested  to  Mr.  Baker  her  fancy  to  make  him 
er  residuary  legatee,  he  endeavoured  to  dis* 
suade  her  from  it ;  and  then,  when  he  found 
she  would  have  it  so,  another  solicitor,  Mr. 
Knight,  was  introduced  to  her^  who  prepared 
the  will,  and  read  it  over  to  her ;  and  so  well 
did  she  know  on  this  occasion  what  she  was 
about,  that  she  anticipated  him  in  stating  the 
amounts  of  the  legacies  she  had  directed  lum 
to  give  to  different  persons.  From  beginning 
to  end,  the  thing  was  done  in  as  fair  a  manner 
as  was  possible ;  there  was  no  fraudulent  con- 
cealment or  wichholdiagany  communication  of 
the  state  of  her  property,  which  she  should 
have  had  or  required  to  have.  His  opinion 
was,  therefore,  that  the  plaintiffs  failed  in  law, 
merelv  because  they  had  no  facts  in  evidence 
to  autnorise  the  application  of  the  law ;  for  he 
was  desirous  of  its  being  understood  that  he 
entirely  concurred  with  Sir  Charles  fFeiherell 
in  his  able  exposition  of  the  law  as  laid  down 
in  the  cases  cited.  The  bill  must  be  dismissed; 
and  fraud  being  imputed  of  the  grossest  man- 
ner, it  must  be  dismissed  with  costs. 

Scoit  V.  ^ff/(^r,  at  Westminster,  January  22d, 
i>dd,  and  24tb,  1835. 


iltttg'ir  9enc^  l^xnttUt  Caittt* 

CEOWN  DEBTOR. — COMMON  INFORMER. — IN- 
SOLVENT ACT. 

fFiihoui  the  consent  of  the  crown,  the  Court 
trill  not  allow  a  qui  tarn  action  for  penal' 
ties  to  he  compounded, . 

This  was  an  application  to  compound  a  qui 
/ant  action,  pursuant  to  the  18  Eliz.  c.  6.  It  did 
not  appear  that  the  applicant  had  obtained  the 
consent  of  the  crown  to  compound. 

Pattesoa,  J.,  said,  that  he  could  not  allow 
the  action  to  be  compounded  without  the  con- 
sent of  the  crown,  as  otherwise  the  Court 
would  be  dealing  with  the  interests  of  the 
King  without  his  authority. 

Rule  refused." — Fry,  qui  tarn,  A-c.  v.  Georsre. 
H.  T.  1836.    K.  B.  P.  C. 


e^rcfiequf r  at  pieaiT. 

PLEADING. — TRESPASS. — JUSTIFICATION. — 
EVIDENCE. — TWO  AS-ACLT8. 

If  a  plea  just'ififts  more  assaults  than  necessa- 
ry from  the  state  of  the  pleading's,  it  wili 
not  be  required  that  the  defendant  should 
prove  his  unnecessary  justification. 

This  was  an  action  of  trespass  for  an  assault. 
In  the  declaration  the  plaintiff  only  com- 
plained of  one  assault.  The  defendant  how- 
ever put  a  justification  in  his  plea,  of  two  as. 
saults.  At  the  trial  the  defendant  only  proved 
a  justification  of  one  assault,  and  the  jury 
found  a  verdict  for  the  defendant. 

An  application  was  made  the  following  term 
to  set  aside  the  verdict  found  in  favour  of  the 
defendant,  and  enter  one  for  the  plaintiff,  on 
the  ground  that  the  whole  of  the  justification 
mentioned  in  the  plea  had  not  been  proved  by 
the  defendant. 

The  Court  was  however  of  opinion,  that  al- 
though the  defendant  had  gone  further  in  his 
plea  than  was  necessary  according  to  the  alle* 
gations  in  the  declaration,  yet  that  did  not 
render  it  necessary  for  him  to  prove  the  whole 
of  the  justification  thus  unnecessarily  alleged. 
The  whole  of  the  trespasses  set  forth  in  the  de- 
claration were  justified,  and  the  justification 
proved.  That  was  all  the  defendant  could  be 
required  to  do.  The  verdict  in  his  favour  was 
therefore  right.  No  ground  consequently  ex- 
isted for  disturbing  it. 

Rule  refused.— ^/^«w«  v.  Warne,  H.  T. 
1835.  Excheq. 


^  •  A  very  important  question  arises  on  con- 
sideration of  this  case,  with  respect  to  insol- 
vent debtors,  who  are  in  custody  on  judgments 
on  qui  tarn  actions.  It  is  conceived,  that  in 
such  cases,  the  Court  of  Insolvent  Debtors  has 
no  power  to  discharge  a  debtor  under  such 
circumstances. 

By  8.  74  of  7  G.  4,  c.  57,  (the  General  In- 
solvent  Act),  it  is  provided,  "  that  this  act  shall 
not  extend  or  be  construed  to  extend  to  dis- 
charge any  prisoner  seeking  the  benefit  thereof, 
with  respect  to  any  debt  chie  to  his  Majesty  or 
his  successors,  or  to  any  debt  or  penalty  with 
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BILL  01^  XZCHANOB. — PIBAOINO. — INDORSBB 
AND  ACCEPTOR. — JUDGMENT  NON  OB- 
STANTE VEREDICTO. 

After  a  verdict,  the  Court  held  a  plea  to  have 
been  sufficient  by  an  acceptor,  to  an  action 
by  an  tndortee,  which  stated  that  the  bill 
had  been  indorsed  ly  the  defendant  to  the 
plaintiff,  trithout  having-  or  receiving  any 
consideration. 

This  was  an  action  on  a  bill  of  exchange 
accepted  by  the  defendant  and  indorsed  to  the 
plaintiff. 

The  defendant  pleaded— Ist,  That  the  biil 
had  been  indorsed  by  him  to  the  plaintiff, 
unthout  having  or  receiving  any  value  or  cun- 

which  he  or  she  shall  stand  charged  at  the  suit 
of  the  Crown,  or  of  any  person  for  any  offence 
committed  against  any  act  or  acts  0/ parliament 
relative  to  any  branch  of  the  public  revenue  i  or 
at  the  suit  of  any  sheriff  or  other  public  officer, 
ifpon  any  bail-bond  entered  into  for  the  ap 
pearance  of  any  person  prosecuted  for  any 
inch  offence,  unless  three  of  the  commission- 
ers of  his  Majesty's  treasury  for  the  time  beinfif, 
shall  certify  under  their  liands  their  consent  to 
such  discharge."  On  the  words  of  this  section 
alone,  it  should  seem  that  the  Commissioners 
of  the  Insolvent  Court  have  no  power  to  dis- 
charge a  defendant,  as  the  forfeiture  of  one 
half  of  the  penalty  comes  within  tlie  sixteenth 
head  of  the  King's  ordioary  revenue,  according 
to  the  classification  of  8ir  William  Blackstone. 
(Commentaries,  vol.  I,  p.  299.)  He  there  olt- 
serves,  *'  the  next  brnnch  of  the  King's  ordi- 
nary revenue,  consist^  in  forfeitures  of  lands 
and  goods  for  offences ;  bond  confiscnta,  as  they 
are  called  by  the  civilians,  because  they  belong- 
ed to  ih.t fiscus  or  imperial  treasury;  or  as  our 
lawyers  term  them,  forisfucta ;  that  is,  such 
whereof  the  property  is  gone  away,  or  depart- 
ed from  the  owner.'' 

Should  there  be  any  doubt,  however,  on  the 
construction  of  the  act  itself;  if  we  consider 
the  other  provisions  of  the  statute  of  Blizabeth, 
and  the  construction  put  on  them  by  the 
Courts,  no  doubt  will  remain  that  the  Insol- 
yent  Commissioners  have  no  power  to  discharge 
a  debtor  confined  on  a  judgment  in  an  action, 
brought  on  a  popular  statute  for  penaltiea, 
when  part  of  them  go  to  the  Crown. 

By  B.  3  of  that  statute,  it  is  provided,  "  that 
no  such  informer  or  plaintiff  shall  or  may  com- 
pound or  agree  with  any  person  or  persons 
that  shall  offend,  or  shall  be  surmised  to  offend 
against  any  penal  statute  for  such  offence  com- 
mitted, or  pretended  to  be  committed,  but 
after  answer  made  in  Court  unto  the  informa- 
tion or  suit  in  that  behalf  exhibited  or  present- 
ed ;  nor  after  answer,  but  by  the  order  or  con- 
sent of  the  Court  in  which  the  same  informa- 
tion or  suit  shall  be  depending,  upon  the 
pains  and  penalties  hereafter  in  this  present 
act  set  down  and  declared :  and  if  any  such 
informer  or  plaintiff  as  aforesaid  shall  willingly 
delay  his  suit,  or  shall  discontinue  or  be  non- 
suited in  the  same,  or  shall  have  the  trial  or 
matter  past  against  him  therein  by  verdict  or 
judgment  of  law,  that  then  in  every  such  case 


sideration  whatsoevei  for  or  in  respect  of  the 
said  indorsement  thereof,  and  that  the  defend- 

the  same  informer  or  plaintiff  shall  yield,  aatis- 
fy,  and  pay  unto  the  party  defendant  his  cocta, 
ciiarges,  and  damages,  to  be  assigned  by  the 
Court  in  which  the  same  suit  shall  be  attempt- 
ed ;  for  the  recovery  and  execution  whereof 
every  such  defendant  shall  immediately  upon 
the  same  costs,  charges,  and  damages  asa^u- 
ed,  have  his  capiat  ad  satisfact  firrt  facias,  or 
elegit,  to  be  awarded  unto  him  out  of  the  same 
Court  in  which  the  same  shall  be  so  assigned 
as  is  aforesaid,  as  in  other  cases  of  execution." 
Then  by  s.  4,  it  is  enacted,  *'  that  if  any  per- 
son or  persons  (except  the  clerks  of  the  Court 
only,  for  making  out  of  process  otherwise  than 
is  above  appointed),  shall  offend  in  scdng  out 
of  process,  making  of  composition,  or  other 
misdemeanour  contiiary  to  the  true  intent  and 
meaning  of  this  statute,  or  shall  by  colour  or 
pretence  of  process,  or  without  process,  npon 
colour  or  pretence  of  anv  matter  of  offence 
agninst  any  penal  law,  maxe  any  composition^ 
or  take  any  money,  reward,  or  promise  of  re- 
ward for  himself,  or  to  the  use  of  any  other  with- 
out nrder  or  consentof  some  of  her  Majesty*  sCourls 
at  Westminster  i  Uiat  then  heorthe^so  offend- 
ing, being  thereof  lawfully  convicted,  shaJL 
stand  on  the  pillory  in  some  market  town  next 
adjoining  where  the  same  offence  shall  be  com- 
mitted, in  the  open  market  time,  and  there  re- 
main for  the  space  of  two  hours;  and  thali 
from  and  after  such  conviction  for  ever  be  dia- 
abled  to  pursue,  or  be  plaintiff  or  informer  in 
any  suit  or  information  upon  any  statute  popu- 
lar or  penal ;  and  shall  also  for  every  such  cX' 
fence  forfeit  and  lose  ten  pounds  of  lawful 
English  money,  the  one-half  thereof  to  the 
Queen's  Majesty,  her  heirs  and  succesaors.  and 
the  other  half  to  the  party  grieved  thereby,  to 
be  recovered  in  any  court  of  record,  by  action 
of  debt  or  infonnat'ion." 

From  the  words  of  the  statute,  it  must  be 
clear,  that  such  an  action  cannot  be  com- 
pounded without  the  authority  of  a  superior 
Court  at  Westminster. 

The  next  question  is  how,  and  on  what  state 
of  facts,  that  authority  is  to  be  obtained  \  The 
earliest  reported  case  on  the  act,  appears  to  be 
that  ci  Bradshmff,  qni  tarn,  y.  Motram,  I  Stranupe, 
167 ;  where  the  Court,  on  an  affidavit  of  the  de- 
fendant's poverty,  in  an  action  yvt  tarn  for  penak 
ties  under  the  Stamp  Act,  for  marrying  withoot 
licence,  allowed  the  action  to  be  compounded. 
There,  it  will  be  observed,  special  circum- 
stances existed  to  authorize  the  Court  to  in- 
terfere by  allowing  the  action  to  be  compound- 
ed. It  does  not  appear  whether  the  consent 
of  the  Crown  had  been  obtained;  the  presump- 
tion is  that  it  was.  In  Howard,  gui  tarn,  ▼. 
Sowerby,  1  Taun.  103,  the  decision  was,  that 
the  Court  will  not  grant  permission  to  com- 
pound a  penal  action,  ia  which  part  of  the 
penalty  goes  to  the  King,  unless  the  consent 
of  the  Crown  is  previously  signified,  whether 
a  verdict  has  passed  for  the  plaintiff  or  not. 

In  Cowdrr  v.  fFagstaf,  1  Bos.  &  Pul.  18, 
the  Court  decided  that  it  will  not  give  leaye 
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ant  had  not  at  any  time  kfid  or  receiwd  aoy 
vaiue  or  consideration  whatsoever  for  or  in  res- 
pect of  such  indorsement. 

2dly,  That  after  the  making  of  the  promises 

to  compound  in  a  penal  action  after  verdict, 
unless  the  defendant  can  shew  circumstances 
which  entitle  him  to  such  an  indulgence. 
There  Chief  Justice  Eyre  said,  •*  What  case 
do  you  make  for  such  indulgence?  We  can- 
not pay  attention  to  the  consent  of  the  plaintiff 
after  verdict.  I  do  not  know  that  the  Court 
can  do  this  without  the  consent  of  the  Attor- 
ney-General. It  is  no  longer  compounding — 
the  debt  is  ascertained— the  suit  is  at  an  end — 
and  the  Crown  may  interfere.  Here  the  affi- 
davit states  no  circumstances  to  entitle  you  to 
this  indulgence,  if  we  were  at  liberty  to  grant 
it ;  at  least  you  ought  to  state  a  case  of  favour. 
You  must  pay  the  whole  money  into  Court." 
Prom  this  case  it  should  seem,  that  if  the  mo- 
ney were  paid  into  Court,  leave  would  be  given 
to  compound,  even  if  the  Crown  did  not  con- 
sest.  but  in  Sheldon^  qui  lam,  v.  Mum/hrd,  5 
Taun.  268,  the  Court  decided  that  it  will  not 
permit  a  defendant  in  a  qui  tarn  action  to 
compoiind,  unless  the  counsel  for  the  Crown 
are  instructed  to  consent  on  behalf  of  the 
Treasury.  There  the  action  was  to  recover 
penalties  for  usury,  and  the  affidavit  by  which 
the  application  to  compound  was  supported, 
atatea  that  350/.  had  been  paid  bv  the  defend- 
ant to  the  plaintiff,  and  350/.  to  the  King,  and 
that  notice  had  been  given  of  the  motion  to 
the  Treasury.  The  Court,  however,  refused 
in  that  case  to  interfere.  The  report  does  not 
shew  whether  the  sum  of  350/.  ptud  to  the 
King,  was  half  the  penalties  which  the  plaintiff 
was  entitled  to  recover.  The  case  of  Maugham, 
qui  tnm,  v.  fFnlker,  5  T.  R.  98.  only  shews  that 
under  certain  circumstances,  the  Court  will 
give  leave  to  compound  a  penal  action. 

The  cotidusion  to  be  drawn  from  the  pro- 
Tisions  of  the  statute,  as  well  as  the  decisions 
on  it,  appears  to  be  this :  that  as  soon  as  the 
law  has  been  set  in  motion  by  a  common  in- 
former, qui  tarn,  an  interest  in  the  penalty  is 
vested  in  the  Crown,  and  that  interest  can 
onlv  be  defeated  by  payment  of  the  full 
amount  of  the  Crown's  share  of  the  penalty 
into  Court,  or  by  the  Crown's  consent. 

The  provisions  of  s.  99  of  1  Reg.  Gen.  H.  T. 
2  W.  4,  are  in  accordance  with  this  view.  The 
words  uf  that  Rule  are — "  Leave  to  compound 
a  penal  action  shall  not  be  given  in  cases 
where  part  of  the  penalty  goes  to  the  Crown, 
unless  notice  shall  have  been  given  to  the  pro- 
per officer ;  but  in  other  cases  it  may." 

Seeing,  then,  that  the  Superior  Courts  at 
Westminster  will  not  give  leave  to  compound 
such  an  action  without  the  consent  of  the 
Crown,  an  inferior  Court,  like  that  of  the 
Commissioners  of  Insolvent  Debtors,  cannot, 
without  the  Crown*s  consent,  interfere  with 
the  ascertained  debt  due  to  the  Crown. 

In  accordance  with  this  view  was  the  deci- 
sion of  Commissioners  Bomen  and  Harrit,  some 
days  since,  at  the  Insolvent  Court,  in  the  ca^e 
of  an  ifkaolvent  named  Keeling. 


so  fur  as  the  same  relate  to  the  said  bill  of  ex- 
change in  the  said  first  count  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit* 
on  the  Idth  day  of  September,  1832,  he,  the 
defendunl,  paid  to  the  plaintiff  the  amount  of 
the  said  biU  of  exchange,  and  the  defendant 
then  accepted  and  received  the  same  in  full 
satisfaction  and  discharge  thereof,  and  of  all 
damages  in  respect  thereof. 

3dly,  That  after  the  said  bill  became  due 
and  was  so  presented  as  aforesaid,  to  wit,  on 
the  1 9th  day  of  September,  in  the  year  afore- 
said, one  Peter  Maddockt  paid  to  the  plaintiff 
50/..  on  account  of  and  in  part  payment  of  the 
said  bill,  which  the  plbntiff  then  accepted  and 
received  in  full  satisfaction  and  discharge  of 
50/.,  parcel  of  the  said  sum  of  money  in  the 
said  bill  specified,  and  the  defendant  then  paid 
to  the  plaintiff  the  residue  of  the  amount  of  the 
said  bill  of  exchange,  which  the  plaintiff  then 
accepted  and  received  in  full  satisfaction  and 
discharge  of  the  said  bill  of  exchange,  and  of 
all  damages  in  respect  thereof,  and  of  all  clum 
whatsoever  thereupon  against  the  said  defend* 
ant. 

Thephiintiff  replied  to  the  first  plea,  "  That 
the  defendant  heretofore  and  at  the  time  of 
indorsing  the  said  bill  to  the  plaintiff,  as  in  the 
said  declaration  is  mentioned,  to  wit,  on  the 
same  day  and  year  in  the  said  declaration  in 
that  behalf  mentioned,  had  and  received  from 
the  plaintiff  a  good  and  sufficient  consideration 
for  and  in  respect  of  the  said  indorsement  of 
the  said  bill  to  him  the  plaintiff  as  aforesaid.'' 
Issue  was  taken  upon  the  other  pleas. 

The  cause  came  on  for  trial,  and  the  jury 
found  bv  their  verdict  that  the  bill  was  an  ac«' 
commoaation  bill,  and  that  there  was  bo  con- 
sideration for  the  indorsement. 

A  rule  nisi  was  afterwards  oblaiaed  to  sign 
judgment  for  the  pUinliff  non  obstante  vere- 
dicto, on  the  ground  that  the  first  plea  was  bad 
after  verdict. 

Cause  was  afterwarda  shewn  against  this 
rule. — It  was  eontended,  that  although  the 
plea  might  be  unceruin,  yet  after  a  verdict  the 
defect  was  cured.  It  was  a  general  rule  in 
pleading,  that  if  a  party  pleaded  a  pl^idmg 
which  was  equivocal  in  its  natm%,  if  the  oppo- 
site party  pleaded  over,  it  must  be  taken  in  the 
sense  which  would  support  the  antecedent 
pleadings.  Here  it  must  l)e  taken  that  the 
allegation  in  the  plea  meant  a  money  con- 
sideration. The  plea  might  perhaps  be  oad  on 
special  demurrer,  but  was  clearly  cured  by  the 
verdict.  It  might  have  been  held  ill  if  the  ob- 
jection had  been  taken  iu  an  earlier  stage  of  the 
proceedings ;  but  it  waa  now  too  late,  by  a  mo- 
tion for  judgment  non  ohitante  veredicto. 

In  support  of  the  rule,  it  was  submitted,  that 
the  plea  was  bad  in  point  of  law  altogether,  and 
not  merely  equivocal,  so  that  the  passing  of  the 
verdict  would  cure  the  defect.  Being  bad,  the 
plaintiff  was  entitled  to  obtain  judgment  mom 
obttante  veredicto. 

The  Court  was  of  opinion  that  the  plea 
might  have  been  objectionable  on  special  de- 
murrer, but  the  defect  had  been  cured  by  the 
finding  of  the  jury.    The  rule  tffnst  therefore 


484 


Superior  Ccfuirtw:  Exchequer. ^Note$  of  the  WeA* 


be  discharged  which  the  plaintiff  had  obtained 
for  entering  a  verdict  non  obttante  verdicio. 

Rule  discharged.— ^a«/0»  ?.  Praicheit,  H.  T. 
1835.    Excheq. 

executor's  costs. — master's  taxation. — 

PROMISES  TO  testator. — PROMISES  TO 
EXECUTOR. 

The  new  act  with  respect  to  the  costs  of 
executors,  can  only  he  made  avnitable  in 
those  cases  wherein  l*p  the  previous  law 
unsucceesful  executors  were  not  com- 
pellahle  to  pay  costs,  and  the  application 
for  that  purpose  must  be  made  promptly. 

In  this  case  an  action  was  brought  by  the 
pluntiffs,  as  executors,  against  the  defendant, 
to  recover  a  certain  sum  of  money  alleged  to 
be  due  from  the  latter. 

In  the  declaration  were  counts  on  promises 
alleged  to  have  been  made  to  the  testator  dur- 
ing his  lifetime,  and  to  the  pisdntiffs  in  their 
representative  character.  The  cause  was  re- 
ferred at  the  time  of  its  being  called  on,  and  a 
verdict  ultimately  entered  in  favour  of  the  de- 
fendant, for  a  certain  sum.  The  Master  taxed 
the  defendant  his  whole  costs  on  all  the  counts 
in  the  declaration. 

An  application  was  then  made  to  review  the 
taxation,  on  the  ground  that  this  was  a  case  in 
which,  pursuant  to  the  late  act,  the  plaintiff 
would  not  be  liable  to  costs,  as  there  was  rea- 
sonable and  probable  cause  for  bringing  the 
action  by  the  plaintiffs  in  their  representative 
character.    A  rule  having  been  obtained — 

Cause  was  shewn  agamst  it.  It  was  con- 
tended, that  the  plaintiffs  were  liable  to  pay 
costs,  at  all  events  on  those  counts  wherein 
they  had  laid  the  promises  as  made  to  them- 
selves, although,  perhaps,  under  certain  cir- 
cumstances, they  might  not  be  liable  for  the 
costs  of  those  counts  wherein  the  promises 
were  alleged  to  have  been  made  to  the  testator. 

The  Court  was  of  opinion  that  the  Master 
was  right  in  taxing  the  costs  to  the  defendant 
on  the  whole  declaration.  It  was  only  b^  a 
special  application  to  the  Court  that  the  plain- 
tiffs coula  be  freed  from  their  liability  to  pay 
the  defendant  his  costs  on  all  counts.  Such 
i4>plication  should  have  been  made  previous  to 
taxation.    It  not  having  been  so  made,  the 

gaintiff  could  not  be  allowed  to  come  in  and 
ee  himself  from  the  payment  of  those  costs, 
except  on  certain  terms.  Here,  however,  as  it 
appears  that  the  defendant  is  willing  to  forego 
his  cldm  to  the  costs  of  the  counts  founded  on 
a  supposed  promise  to  the  testator,  the  plain- 
tiffs may  have  the  taxation  of  the  Master  re- 
viewed as  to  those  costs,  on  payment  of  the 
costs  of  this  application. 

Rule  accordingly. — Jshton  and  another  v. 
Poyater,  H.  T.  1836.    Excheq. 

WRIT  OF  EXECUTION. — ^AMENDMENT  OF  CA« 
SA. — PRISONER. — ^JUDGMENT. 

Under  what  circumstances  a  writ  of  execu- 
tion may  be  amended. 

In  this  case  the  plaintiff  had  recovered  a 


verdict  against  the  defendant,  and  signed  Jiid^* 
ment  for  88/.  He  afterwards  issued  a  ca.  sa. 
against  the  defendant,  and  in  the  writ  tlie 
amount  of  the  plaintiff's  recovery  was  stated 
to  be  100/.  On  the  l)ack  of  the  writ  the  v^gtA 
sum,  88/.  for  damages  aad  costs,  wss  stated. 
For  this  amoant  the  defendant  was  detained  in 
custody. 

An  application  was  subsequently  made  and 
a  rule  nisi  obtained,  to  discharge  the  defendant 
out  of  custody,  on  the  ground  of  a  wrong  state- 
ment in  the  body  of  the  writ  of  the  amount  for 
which  the  defendant  had  signed  judgment. 

A  cross  rule  was  then  obtained  for  amending 
the  writ  by  the  insertion  of  the  proper  sum. 

Both  rules  came  on  together.  After  cause 
had  been  shewn  in  each, — 

The  Court  was  of  opinion  that  the  amend- 
ment might  be  allowed. 

Rules  accordingly.— ^rji^//  v,  Weatkerbu^ 
H.T.1835.    Excheq. 


PLEADING. — NEW  RULB8. — GUARANTEE. — 
DEMURRER. 

A  plea  may  be  good  although  it  only  varies 
the  time  within  which  the  pttyment  ought 
to  be  made. 

This  was  an  action  on  a  guarantee.  The  de- 
fendant pleaded  that  the  plaintiff  hsd  agreed 
that  the  goods  in  question,  when  supplied, 
should  be  paid  for  by  a  bill  at  three  months. 

To  this  plea  the  plaintiff  demurred,  on  the 
ground  that  the  defendant  had,  by  his  plea, 
only  shewn  the  time  within  which  the  contract 
was  to  be  fulfilled,  but  did  not  alter  the  nature 
of  the  contract  itself. 

In  support  of  the  plea,  it  was  contended, 
that  the  defendant  had  pursued  the  only  course 
which,  consistentlv  with  the  new  rules  of  plead- 
ing, was  open  to  him.  The  plea  amounted  to 
an  allegation  that  the  credit  had  not  expired, 
and  that  fact  must  under  the  new  rules  be 
pleaded. 

The  Court  having  intimated  a  strong  opinion 
that  the  demurrer  was  not  tenable,  it  was  with- 
drawn. 

Demurrer  withdrawn. —  Taylor  v.  Hibary. 
H.  T.  1835.    Excheq. 
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^ilk  to  be  brought  in. 


Law  of  Tenure. 
Law  of  Escheat. 
Prisoners'  Defence. 
County  Coroners. 
PoorLaw  A  mendment. 
Registration  of  Births, 

Tithes  Commutation. 


Sir  J.  Campbell, 
Sir  J.  Campbell. 
Mr.  Ewart. 
Mr.  Cripps.  5  May. 
Mr.  Trevor. 

Mr.Wilks  19May. 
Chanc.  of  Excheq. 


Second  Reading, 


Law  of  Libel. 
.Bankaruptcy  Funds. 
Ecclesiastical  Courts. 
Clergy  Discipline. 
Dissenters'Marriages. 


Mr.  O'Connell. 
Master  of  the  Rolls. 
Attorney  General. 
Attorney  General. 
Chancellor  of  Exch. 
29th  April. 
Infants'  Property  (Ireland). 
Contempts  in  Equity  (Ireland). 


In  Committee. 


Abolishing  Imprison- 
.  ment  for  Debt,  &c. 
Copyholds    Enfran- 
chisement. 
.  Highways. 
Registration  of  Voters. 


Sir.  J.  Campbell. 

Sir  J.  Campbell. 
Mr.  Lefevre. 
Lord  J.  Russell. 

6th  May, 


Cownderation  of  Reports, 


'Execution  of  Wills. 
Law  of  Executors,&c. 


Sir  J.  Campbell. 
Sir  J.  Campbell. 


LONDON    SMALL    DEBTS   BILL. 

A  Bill  for  the  Recovery  of  Small  Debts  in 
the  city  of  London  is  to  be  brought  in  on 
the  4th  of  May,  by  Mr,  Alderman  Wood. 


IMPRISONMENT  FOR  DEBT   BILL. 

We  understand  the  select  Committee  on 
this  Bill  have  gone  through  the  clauses, 
and  made  various  amendments.  It  will  of 
course  be  reprinted,  and  afterwards,  as  we 
kam,  will  be  re-committed.  The  oppo- 
sition continues  to  increase  against  the 
main  principle  of  the  Bill  (the  abolition  of 
arrest),  and  against  most  of  the  leading 
details. 


SITTINGS  AT  THE  ROLLS, 
In  and  after  Hilary  Term,  1835. 


To  Sit  at  Westminster  at  Ten  o'(jlock. 


Wednesday  April  15  |  Motions. 

Thursday     .    .     ig  |  Petitions  in  the  Gene 

Wednesday 


Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 
Saturday 
Monday 
Tuesday  . 
Wednesday 


Thursday 
Friday 


^^/     ral  Paper 

r      Pleas.     Demurrers, 

22  <  Causes,  Further  Direc- 
L  tions,  and  Exceptions. 

23  I  Motions. 

24 
25 


.  27 
.  28 
.    29J 

.    30 

Mayl 


Pleas,  Demurrers, 
Causes,  Further  Di- 
rections, and  Excep- 
tions. 

Motions. 


2         Pleas,    Demurrers, 
4  vCauses,  Further  Direc- 
.      5  I  tioas,  and  Exceptions. 

7  I  Motions. 

8^      Pleas,     Demurrers, 
9  I  Causes,     Further   Di- 

.    .11  f  rections,    and  Excep* 

.     I^J  tions. 

.    1.'^  I  Motions. 
AttheRolU. 

Petitions  in  die  General 
Paper,  and  to  swear 
in  Solicitors. 
15  I  Short  Causes. 


"{ 


Causes,  Further  Directions,  and  Petitions  by 
Consent,  e?ery  Friday,  at  the  Sitting  of  the 
Court. 


COMMON  PLEAS  SITTINGS. 
In  and  after  Eatter  Term,  1835. 

/«  7>r«. 

HIOOLESEX.  LONDON. 

Tuesday     .    .  May  5  i  Wednesday  .  April  29 
For  undefended  causes  I  Wednesday  .    May  6 
only.  I 

4/ier  Term. 

MIDDLESEX.  LONDON. 

Thursday    .     May  14  [  Friday       .    May  16 

The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  each  of  the  days  in  term,  except 
Tuesday  the  5th  May,  on  which  day  it  will  nt 
at  Three  o'clock  in  the  afternoon,  and  at  half 
past  Nine  precisely  on  each  of  the  days  afkcr 
Term. 

The  causes  in  the  list  for  each  of  the  above 
Sitting  Days  in  term  in  London,  if  not  disposed 
of  on  those  days,  will  be  tried  by  ailjournment 
on  the  days  following  each  ot  such  Sitting 
Days. 
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AN8WBRS  TO  QUERIES.  QUERIES. 


Cdmtnau  Exto. 

UNSTAMPED  NOTE.      P.  336. 

The  stamp  must  be  impressed  before  the 
bill  or  note  is  written;  31  O.  3,  c.  25,  s.  19. 
The  penalty  of  50/.  is  imposed  on  any  one  who 
shall  make,  si^n,  or  issue  any  bill  or  note  with- 
out being  duly  stamped ;  55  G.  3,  c.  184,  s.  11 


ExlD  Of  9ro9frtv  aM  Conbepatuins- 

AD  VALOREM  AND  DEED  STAMP.     P.  304. 

There  is,  I  believe,  no  authority  as  to  this 
point.  If  there  be  a  settlement  ot  lands  and 
a  definite  sum  of  money  or  stock  by  one  in- 
strument. I  submit  there  must  be  a  deed  stamp 
on  the  instrument  in  respect  of  the  lands,  and 
the  setdement  nd  vt/iorem  stamp  in  respect  of 
the  money.  If  the  instrument  be  not  properly 
stamped,  is  not  J.  fT,  liable  to  the  penalty  in 
the  following  statute,  which  has  not  been  re- 
pealed— viz.  If  any  attorney,  solicitor,  clerk, 
or  other  person,  shall  engross  any  deed  not 
duljf  stamped,  and  shall  neglect  to  procure  the 
same  to  be  stamped  witlun  one  calendar  month, 
such  person  is  liable  to  forfeit  20/.— 37  G.  3, 
0.19.  I. 


WILL. — POWER.      P.  399. 

The  mother  and  sister  merely  take  a  life 
estate  in  the  real  property,  according  to  the 
well-known  rule  of  law,  that  when  "  an  estate 
is  given  without  words  of  inheritance,  merely 
a  ufe  interest  pa&tes."  I  know  that  this  rule 
bas  been  softened  ;  that  the  word  ^  heirs**  is 
not  always  required  to  pass  an  estate  by  devise. 
The  rule  was  softened  when  an  estate  was 
given  generally,  charged  with  the  paymeni  of 
annuittes^  and  the  devisee  took  a  fee.  5  T.  R. 
335.  A  still  stronger  case  was,  where  the  word 
*'  estate  "  was  used ;  as  when  a  testator  seised 
in  fee  devises  his  estate  in  Dale  to  j4,  B,,  this 
word  was  held  to  denote  the  quantity  of  in- 
terest, and  not  to  be  a  mere  description  of 
land.  1  T.  R.  411.  On  the  other  hand,  it  was 
expressly  held  in  a  s«bse()uent  case,  that  the 
word  "  hereditaments,"  without  words  of  in- 
heritance, did  not  pass  a  fee.  5  T.  R.  558. 
Surely  a  case  where  the  still  more  general 
word  *'firaperty"  is  used,  would  be  decided 
by  that  just  cited.  J.  O. 


DEVISE,     p.  304. 

According  to  the  rule  in  SheUefs  ease,  S.  R, 
takes  an  estate  tail,  and  consequently  can  bar 
(or  rather,  I  should  ^ay,  can  convey  by  3  &  4 
W.  4,  c.  74,)  all  subseuuent  estates.  If  T.  R, 
dies  without  issue,  S,  k.  would  take  an  estate 
in  fee.  I. 


Connnon  Ixts. 

BILL. — PRISONER. 

Is  it  necessary,  in  any  case,  to  file  a  bill  or 
demand  a  plea  against  a  prisoner  \ 


FIAT. — BANKRUPT'S  NAME. 

Is  a  fiat  which  omits  one  of  the  Chrisdaa 
names  of  a  bankrupt,  ooMf  a/  kwf 


ACTION. — BANKRUPT. 


A.  having  brooght  an  action  against  A,  be- 
comes bankrupt,  and  Mains  his  eertyUmtt. 
His  assignees  gwe  him  ^.'s  debt  to  get  in  for 
himself.  Can  A,  continue  the  former  actioft 
agfunst  B,  without  any  risk  ?  G. 


COVENANT. — BUILDINGS. 

Is  a  tenant  bound,  having  erected  houses, 
&c.  on  the  land  comprised  in  his  lease,  to  de- 
liver up  such  houses  in  good  repair,  the  cove- 
nant in  the  lease  only  extending  to  the  build- 
ings erected  at  its  date?  A.  B. 


THE  EDITOR'S  LETTER  BOX, 


We  are  now  informed,  from  good  authori^, 
that  the  rule  against  the  Sheriff  of  Northamp-  - 
tonshire,  for  an  alleged  overchaive  on  grant- 
ing a  warrant,  was  enlarged,  at  his  counsel's 
instance,  till  the  present  Easter  Term. 

*'  A  Regular  Subscriber  from  the  First,'*  is 
informed,  that  the  General  Index  to  the  Legal 
Observer,  which  bas  been  suggested  by  him 
and  other  Subscribers,  if  deemed  userol  by 
our  Readers  in  general,  will  be  published  after 
the  lUth  Volume,  that  is,  in  November  next. 

The  Queries  and  Answers  of  R.  H.  P. ;  "A 
Subscriber ;"  J.  C.  G. ;  and  •'  Lector ;"  have 
been  received. 

We  thank  T.  T.  T.  for  his  information. 

The  Query  of  "A  Constant  Reader,"  we 
believe,  has  not  yet  been  answered. 

The  Paper  of  "  Aspiro,"  on  Imprisonment 
for  Debt,  will  probably  appear  next  week. 

The  names  of  Peroetual  Commissionen 
recently  appointed,  will  be  published  in  the 
Supplement  for  the  Month. 

The  Municipal  (Corporation  Report,  and  the 
Objections  of  Sir  F.  Palgrave,  are  now  pub- 
lished, as  an  Appendix  to  this  Volume*  price 
2f. 
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No.  CCLXV. 


—  *' l^uod  magis  ad  N08 

,PeidiDet»  «t  neadre  malum  est*,  agitamuik. 


HORAT. 


THE  NEW  ADMINISTRATION. 


It  now  becomes  our  duty  fdnnaUy  to  record 
tbe  e^ente  oomiected  with  the  recent  changes 
in  the  administration,  so  far  as  they  relate 
to  Qur  own  profession.  We  cannot  repeat 
too  often,  that  we  have  no  political,  bias 
whateyer ;  .ani  in  advertuig  to  public  men, 
ouc  only  wish*  and  our  only  right  is,  to  coi^- 
aider  their  merits  as  lawyers.  With  any 
other  matter  we  meddle  not. 
•  At  the  time  that  we  write.  Lord  Lynd- 
hnxst  holds  the  Ghreat  Seal ;  but  it  is  only 
nntn  his  successor  or  successors  are  deter- 
mined .on.  Tbe  law  officers  of  the  late 
administration  all  go  out.  As  lawyers  we 
cannot  but  regret  this.  Lord  Lyndhurst 
almost  always  gives  satisfaction  to  the 
suitor.  He  readily  comprehends  the  points 
Bi  dispute,  separates  them  from  all  other 
mattery*  and  sifts  their  merits  with  a  real 
desire,  to  decide  on  them  correctly.  Sir 
William  FoUett  has  fully  sustained  the  high 
cttpectatioiiB  which  were  formed  of  his  suc- 
cess as  a  parliamentary  debater,  and  as 
ale^etin  tii^  courts  of  common  law.  Sir 
Edward  Sugden,  if  reports  from  all  quar- 
tfii^  are.  to  be  believed,  has  maintain^  as 
high  a  character  as  a  Judge,  as  he  bore  as  an 
•Advocate.  We  sincerely  regret  that  the 
fsolasionandtke  fmblic  should  be  deprived 
of  the  services  of  these  eminent  men. 

The  'current  report,  and  we  believe  it  to 
be  true,  is,  that  the  Qreat  Seal  is  to  be  put 
in  Commission,  which  would,  of  course,  be 
.only  a  temporary  measure.  In  only  two 
instances,  we  believe,  have  Commissioners 
held  the  Seals  for  much  more  than  a  year. 
First,  in  the  year  1688,  Feb.  28th,  when 

NO.  CCIiXV. 


Sir  John  Maynard,  Anthony  Keck,  £sq.» 
and  William  Rawlinson,  Esq.,  were  ap- 
pointed Lords  ComEmissioners,  who  held  the 
Seals  until  the  3d  of  June,  1690:  and  se- 
condly,  in  1690,  3d  of  June,  when  Sir 
John  Trevor,  Sir  WDliam  Rawlinson,  and 
Sir  George  Hutehins»  were  appointed  Lords 
Commissioners,  who  held  the  Seak  until 
the  29th  of  March,  1693,  when  Sir  John 
(afterwards  Lord)  Somers  was  made  Lord 
Keeper.  The  huft  instance  in  which  Lords 
Commissioners  of  the  Great  Seal  were  ap- 
pointed, was  id  the  year  1792,. when  Chief 
Baron  Eyre,  Mr.  Justice  Ashhurst,  and- Mr. 
Justice  Wilson,  were  made  ComnussioneiB. 

Sir  John  Campbell  has  been  appointed 
Attorney  General,  Mr.  Rolfe  Solicitor  Ge- 
neral, and  Lord  Flunkett  Chancellor  of 
Ireland. 

It  has  been  said,  that  the  great  reason  fpr 
putting  the  Seals  in  Commission  is  to  en« 
able  the  Government,  or  Lord  Brougham, 
with  its  sanction,  to  bring  forward  a  mea- 
sure for  separating  the  political  from  the 
judicial  functions  of  the  Lord  ChanceUpr. 
We  have  frequently  adverted  to  this  plan  in 
our  preceding  volumes ;  and  when  we  find 
that  its  being  again  introduced  has  been 
detennined  on,  we  shall  bring  under  one 
view  the  several  projects  which  have  been 
entertained  on  the  subject,  and  shall  enable 
our  readers  to  judge  for  themselves  as  to 
their  merits.  At  present  the  whdle  rests  on 
rumour.  We  need  only  say  at  present, 
that  the  appointment  of  a  permanent  Chief 
Judge  in  Equity,  not  dependent  on  political 
changes,  would  be  an  unquestionable  bene- 
fit, the  want  of  which  is  forcibly  before  us 
at  the  present  moment. 
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New  BUU  in  Puriwmmt. 


NEW  BILLS  IN  PAIULIAMBNT. 


Id.  Power  to  Judges  of  Proviacial  Courts 
to  grant  issues,  to  be  tried  dther  before  t 


BCCLBBlAStlCAL  .lURiaOlCTieNS. 

This  is  a  Dill  "  to  consolidate  the  several 
Ecclesiastical  Jurisdictions  in  England  and 
Wales,  and  to  enlarge  the  Powers  and  Au- 
thorities of  such  consolidated  Juri|dictions ; 
and  to  alter  and  amend  the  Law  in  certain  mat- 
•ters  Ecclesiastical." 

The  preamble  merely  recites,  that  "  it  is  ex- 
pedient to  consolidate  the  several  ecclesiastical 
jurisdictions  in  England  and  Wales,  and  to  en- 
large the  powers  and  authorities  of  such  •con- 
solidated jurisdictions.** 

The  following  is  the  substance  of  the  pro- 
posed enactments. 

1.  All  peculiars  shall  lie  comprised  within 
the  arefaaeaconry,  diocese,  and  proWnce  in 
'  which  they  are  lo<»lly  situated. 

2.-  No  archdeacon  or  bishop  to  exercise  any 
testamentary  or  contentious  j urisdiction . 

3.  Arches  and  Prerogative  Courts  of  Can^ 
terbury  to  be  united  ;  and  Chancery  and  Pre- 

■  rogative  Courts  of  York  to  be  united. 

4.  All  wiHs  and  administration  bonds  'to  be 
transmitted  to  provincial  registries. 

5.  Judges  and  registrars  of  the  provincial 
'  courts,  by  whom  to  be  appointed. 

6.  iJalaries  of  Judges  and  Registrars. 

7.  Proviso  in  favor  of  the  present  Registrars 
of  the  Prerogative  Courts, 

-  8;  Salaries  when  to  commence,  and  how  to 

•  be  paid. 

9.  Certidn  officers  to  be  appointed  by  Judges 
.  •f  Provincial  Courts. 

10.  Fees  to  form  a  common  fund,  out  of 
which  salaries  shall  be  paid. 

«  II.  "  That  everv  penon  who  shall  have 
taken  the  det^ree  either  of  Master  of  Arts  or  of 

•  Bachelor  of  Laws  in  either  of  the  Universities 

•  of  Oxford  or  Cambridge,  shall  be  qualified  to 

-  be  admitted  to  practise  as  an  advocate  in  either 
;  of  the  said  provincial  courts,  in  the  same  man- 
ner and  under  the  same  conditions  and  restric- 

'  sioos  under  which  persons  have  been  hereto- 
fore admitted  to  practise  as  Advocates  in  the 
Ecclesiastical  Courts  who  have  taken  the  de- 
gree of  Doctor  of  Laws :  Prorided  that  every 

•  such  person  applying  to  be  so  admitted  shall 

•  have  entered  his  name  upon  a  proper  stamp  in 
the  regutry  of  the  Provincial  Court  of  Canter- 
bury, as  a  student  and  intended  candidate  for 
admission  as  an  advocate,  one  year  at  the  least 
before  he  applies  to  be  so  admitted  an  advo- 
cate, but  either  after  or  before  he  has  taken 
such  degree  of  Master  of  Arts  or  Bachelor  of 
Laws  as  aforesud :  Provided  also,  that  all  ad- 
vocates who  shall  have  taken  the  degree  cif 

f  Doctor  of  Laws  in  either  of  the  said  univer- 
sities, shall  be  entitled  to  precedence  and  pre- 
audience over  those  advocates  who  shall  not 
have  taken  such  degree  of  Doctor  of  Laws." 


selves  or  common-law  Jud^s. 

13.  Fdr  tnals  beft>re  a  Judge  of  aProvindal 
Court,  juries  shall  be  impanneUed,  &c.  asaS 
common  law. 

14.  Judges  of  the  Provincial  Comrt  may  ad- 
minister oaths,  and  rules  of  evidence  to  lie  the 
same  as  in  common  law  couits. 

15.  Attendance  of  witnesses  and  prodoc^n 
of  documents,  how  to  be  enforced. 

16.  New  tnals  of  issues  may  be  graated. 

17.  Depositions  may  in  certun  cases  be  re- 
ceived in  evidence  on  the  trial  of  issues. 

18.  Regulation  as  to  evidence  of  witnesses 
being  taken  by  commission. 

19.  Judge  may,  on  consent,  order  that  one 
of  the  parties  in  the  cause  sheil  examlae  the 
other. 

20.  Grounds  of  appeal  specified. 

21.  5  &  6  E.  6,  c.  4  j  27  G.  3,  c.  44 ;  5  &6 
E.  6,  c.  4 ;  and  27  G.  3,  c.  44,  repealed. 

22.  No  Ecclesiastical  Court  shall  take  no* 
tice  of  brawling  or  smiting. 

§3,  Punishment  for  brawling,  &c. 
,   24.  Ecclesiastical  Cooits  not  to  take  cogid- 
zance  of  defamation. 

25.  Punishment  for  defiunation. 

26.  Ecclesiastical  Courts  not  to  ponish  fcr 
incest,  adultery,  or  fornication. 

27.  Incest  a  misdemeanor. 

28.  Seoucritrators  shall  be  always  i^ipolnted 
by  the  bishop ;  appointment  to  specify  amount 
of  rate  of  remuneration ;  no  creditor  or  cre> 
ditor's  attorney  shall  be  appointed  sequestra- 
tor. 

29.  Sequestraters  may  make  compoatioBi 
for  tithes.  Bishop's  consent  necessary.  Com- 
position to  be  good  for  twelve  months  only. 

30.  Sequestrators  may  sue  for  tithes,  &c. 

31.  Enactments  with  respect  to  recovery  of 
tithes,  &c.  not  exceeding  VH,  value,  to  be 
available  by  sequestrators. 

32.  Bishop  shall  appoint  curate  dnriag  se- 
questration. 57  G.  3,  c  99,  s.  54.  lo^nf 
bent  may  be  appointed  curate. 

33.  Bishop  may  summari^  remove  any  cs- 
questrator  or  curate. 

34.  Application  of  profits  sequestered. 

35.  Sequestrators  snsU  render  accounts  into 
the  Bishop's  registry. 

36.  Sequestrator's  accounts  may  be  impeecis* 
ed  in  the  Provincial  Court. 

37.  No  appeal  from  the  ProTindai  Court. 

38.  Writs  of  sequestration  to  be  returned 
into  Bishop's  jegistry. 

39.  When  one  writ  of  sequestration  has  been 
issued,  no  other  shall  be  issued  till  the  other 
is  returned.  Record  to  be  kept  of  the  order 
in  which  writs  shall  come  to  the  Bishop's  re. 
gistry..  . 

40.  Sequestrfttious  under  57  G.  3,  c.  99,  to 
have  priority  over  all  other  sequestrations. 

41.  Archbishops  to  be  considered  Bishops* 
45.  Repeals  1  H.  7,  c.  4. 

43.  Charges  against  spiritual  persons  here- 
tofore cognizable  by  the  Ecclesiastical  Courts 
shall  in  future  be  heard  by  the  bishop  of  every 
diocese,  except  Canterbury  and  York.    . 


New  BItb  in  ParJiamenL 
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'"*  '44^  dertain  GottimiBBioiien  to  be  appointed 
to'liear  sucli  charges  in  the  diocese  of  Canter- 
trarvw 

*  45.  Certain  Commissioners  to  be  appointed 
to  bear  such  charges  in  the  diocese  of  York. 

46.  No  suit  decided  by  Bishop,  &c.  to  be 
afterwards  instituted  in  any  Courts  Ecclesias- 
tical. 

47.  Bishops  or  Commissioners  to  have  asses- 

90T8. 

48.  Assessors  to  be  advocates  of  the  Peroga- 
^ve  Court  of  Canterbury  of  five  years  standing, 
or  barristers  of  years  standing. 
^     49.  In  what  diocese  charge  may  be  made. 

50.  Judgment  of  Bishop  and  Commissioner 
'equally  valid  mth  that  of  Court  Ecclesiastical 

51.  Evidence  to  be  taken  vitfd  voce,  and 
recorded. 

.    Proviso. 

52.  Evidence  to  be  given  upon  oath. 

53.  Proceedings  to  be  commenced  within 
three  years,  unlesis  grounded  on  a  verdict  of  a 
Jury,  or  a  judgment  of  an  Ecclesiastical  Court, 
and  then  within  thi^e  months  of  such  verdict 
or  judgment. 

54.  Charj^es  against  spiritual  persons  to  b6 
in- the  first  instance  maae  by  infomiation  be- 
fore a  justice  of  the  peace  or  a  surrogate. 

.  55>  The  information  shall  be  submitted  to 
the  Bishops  who  shall  allow  or  disallow  the 
intended  suit. 

56.  If  suit  is  disallowed,  the  promoter  may 
-appeal  to  the  Archbishop. 
*    57.  These  provisions   applicable  alone  to 
volnntary  promoter. 

58.  As  soon  as  any  suit  shall  be  allowed,  a 
citation  to  defendant  shall  issue. 

What  shall  be  contained  in  every  such  cita- 
•tion. 

69.  Mode  of  service  of  citation. 
'    60.  Citation  shall  be  returned  into  the  Re- 
•^istry,  with  an  affidavit  of  service  indorsed, 
t    61.  Proctor  or  agent  of  promoter  shall  be 
.^pointed  under  hand  and  seal ;  and  all  orders, 
&c.  shall  bind  promoter,  though  not  present. 

62.  Articles  to  be  exhibited  on  return  of 
'citation. 

63.  Defendant  may  appear  personally  or  by 
-proctor  appointed  under  hand  and  seal ;  and 
'orders,  &c.  shall  be  as  binding  on  him  if  he 
appear  by  proctor,  as  if  he  were  present  in 
person. 

64.  As  soon  as  defendant  appears,  he  shall 
liave  an  examined  copy  of  the  articles. 

'  65.  Defendant  to  deliver  an  issue  mthin  14 
days. 

If  a  amative  Issue  is  given,  he  shall  at  the 
same  time  declare  whether  he  intends  to 
give  a  defensive  alle^tion;  and  if  he  does 
80  intend,  he  shall  give  in  such  allegation 
within  two  days. 

A  copy  to  the  promoter  within  14  days. 

G6,  On  delivery  of  allegation  into  Registry, 
Bishop,  &c.  to  appoint  a  oay  for  hearing  same. 

67.  List  of  witnesses  to  be  delivered  into 
Registry,  and  summonses  to  issue. 

68.  Service  of  summonses. 

69.  l^tnesses  disobeying  summons,  or 
refusing  to  be  examined,  to  incur  penalty.        j 


Proviso  for  tender  at  expenses,  &c. 
Bishop,  &c.  may  dispense  with  attendance  of 
witnesses  in  certain  cases. 

70.  If  defendant  neglects  to  appear  oh  the 
return  of  the  citation,lie  may  be  assigned  to 
appear  absolutely,  and  in  default  the  suit  may 
be  heard  and  determined  in  his  absence. 

71.  Further  time  to  either  party,  in  any 
stsge,  may  be  allowed  by  Bishop,  &c. 

72.  Judgments  and  sentences  to  be  in 
writing,  and  signed. 

73.  Either  partv  may  appeal  from  sentence. 
&c.to  the  Archbisnop. 

74.  Appeals  to  be  heard  by  Archbishop, 
with  the  assistance  of  one  or  both  of  the  pro- 
vincial Judges. 

75.  No  evidence  to  be  given  before  the 
Archbishop. 

76.  Arcnbishop  may  remit  to  Bishop,  &c. 
for  further  inquiry. 

77>  When  notice  of  appeal  is  lodged.  Arch- 
bishop shall  inhibit  execution  of  the  sentence, 
&c. 

7^.  Time  of  appeal,  manner  of  notice,  &c. 

79.  Judgment  and  sentence  shall  not  l>e 
carried  into  effect  for  days  after  it  shall 
have  been  made. 

80.  Security  for  coats  to  be  given  by  appeL 
lant. 

81 .  Judgment  of  Archbishop  and  of  Bishop, 
&c.  in  all  cases  in  which  appeal,  to  the  Area* 
bishop  is  not  allowed,  shall  be  final ;  no  pro* 
hibition. 

82.  During  pendency  of  appeal  from  neti^ 
tence,  defenoant  may  be  inhibited,  and  a  corate 
with  salary  appointed .   57 .0. 3.  c.  99. 

83.  Costs  how  to  be  paid  and  taxed. 

84.  Documents  to  be  filed;  open  to  in- 
spection; copies  to  be  given. 

85.  Penalty  on  registrar  for  breach  of  duty. 

86.  Each  Bishop  may  make  rules  of  pracUefe 
to  be  observed  in  suits  under  this  act,  m  that 
such  rules  be  not  inconsistent  herewith. 

87.  Nothing  herein  shall  diminish  the  power 
of  ^shops,  except  under  1  H.  7,  c.  4. 

88.  No  spiritual  person  shall  hereafter  be- 
come possessed  of  a  donative  church,  chapel^ 
or  benefice,  except  by  presentation,  institu- 
tion, and  induction. 

89.  Persons  entitled  heretofore  to  grant  by 
donation,  shall  be  entitled  to  present. 

Donatives  to  be  liable  to  lapse. 

90.  Every  donative  shall  be  subject  to  ordin- 
ary iurisdiction. 

91.  Donatives  shall  be  subject  to  ordinary 
visitation. 

92.  The  King  shall  not  hereafter  make  any 
Church  or  Chapel  a  donative. 

93.  Churchwardens  shall  be  chosen  in  East- 
er Week. 

In  case  of  death,  insolvency,  bankruptcy,  or 
removal  of  a  churchwarden,  a  successor  shall 
be  appointed  within  a  month. 

94.  If  a  churchwarden  is  not  chosen  at  or 
within  proper  time,  application  may  be  made 
to  ouarter  sessions  of  the  county  to  appoint. 

95.  Provision  for  counties  corporate,  liber- 
ties, &c. 

2K  2 


«0p 


Nww  BiUf  *i  P9rJkm0U.^N^$im  ^NemBooh. 


96.  Quarter  sessloiia  to  hftre  the  power  of. 
decldin^-'u^^on  tb^  validity  of  the  election  of 
^archwaroem. 

.97.  Cliurchwardens  appointed  by  quarter 
iMi^siofks,  to  be  ias  legal  churchwardeDs  as  if 
*<ch08en  without  application  to  the  court. 

98.  Quarter  sessions  may  send  a  case  for  the 
opinion  of  the  King's  Bench. 

99.  Churchwardens  de  facto  shall  act. 

100.  ChurchwardeDs  shall  account,  &c.  as 
•vefneeri  of  the  poor. 

101.  No  spintual  censures  efattH^l>e  passed 
onadcount  ofdilapidations  or  waste. 

102.  Provincial  Court  may  compel  repairs 
•ofdilapidations  and  wa^te. 

ia<.  Upon  suit  of  what  persone  the  Provin- 
cial Courts  may  compel  repair  of  dilapidation 
and  waste. 

104.  Force  of  orders  of  court  under  this  act. 

106  Archbishops  to  be  deemed  Bishops  in 
their  dioceses. 

106.  Nbthiog  herein  shall  prevent  actions 
being  brought  for  dilapidations  and  waste. 

107.  Perpetual  curates  liable  to  dilapidations 
and  waste. 

108.  Allotments  in  lieu  of  tithes  to  be  deem- 
ed  glebe. 

109.  Mines  mavbe  opened  and  worked  with 
leave  of  Provincial  Courts. 

Notice  of  intention  to  apply  to  cpurt  must 
be  given  to  patron. 

.  110.  Laws,  &c.  not  Inconsistent  herewith  to 
•stand. 

111.  Nothing  herein  shall  prevent  cutting  of 
^mber,  &c.  for  causes  heretofore  la^vful. 

112.  A  commission  shall  be  issued  in  every 
diocese,  to  inquire  into  existing  claims  to  the 
use  of  particular  j»ews. 

118.  Comoiissioners  shall  make  a  circuit  of 
the  diocese,  and  ^ve  notice. 

114.  Commissioners  shall  in  open  court  de- 
termine claims.  ... 

115.  CommisaioBers  shall  examine  upon 
oath,  &e. 

1 16.  Commissioners  shall  certify  into  the  re- 
gistry of  the  diocese  the  particularB  of  claims 
allowed ;  certificates  to  be  filed,  and  to.  be  evi- 
dence either  in  the  original  or  by  copies. 

117.  Decision  of  Commissioners,  or  a  ma- 
jority, to  be  final. 

Provision  for  equal  division  of  opinion. 

118.  Bishop  mav  appoint  Rural  Deans  instead 
of  Archdeacons ;  Arcndeacoos  a^d  Rund Deans 
may  act  out  of  their  official  iurlsdictions. 

119.  Commissions  not  to  oetermine  by  death. 
Vacancies  by  deaths  to  be  filled  up. 

120.  Commissioners  shall  all  sit  together. 

121.  Pews  in  general  to  be  by  tfie  prder  and 
disposition  of  the  churchwardens. 

122.  When  necessary  for  repidrs,  &c.  faculty 
pews  maybe  removed,  and  others  appropriated 
in  their  stead. 

123.  After  no  faculties  to  be  granted. 
No  title  by  prescription  to  be  available. 

124.  Faculty  pews  to  be  repaired  by  owners, 
who  shall  not  be  dischargea  from  repair  of 
other  pews. 

125.  Provisions  herein  shall  apply  to  pews 
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as  well  as  whole  :pewa.  .^'.a    \ 

126.  Penalties  for  breach  of  duties.  '        % 

127.  Archbishops  to  be  considered  Bisbopa. 

128.  22  and  2a  C.  2.  c.  10»  directing  ad- 
ministration -boxuJs  to  l>e  taken. 

Inconvenience  of  provisions  of  22  and  23  C 
2.  c.  10. 

Judge  of  Court  granting  administration  may 
direct  that  different  sureties  shall  be'lakei^  for 
different  portions  of  the  amount  secured. 
^  129^  fTudge  shall  ^ot  b^pb^ged  tp  iakp  8ec»* 
rity  for  any  part  of  the  assets  to  which  the 
administrator,  &c.  may  be  entitled. 

130.  Judge  may  declare  bond  forfeited,  and 
enforce  penbrmance  of  the  condUion  iu  th^ 
bond.,  .        ,     J .  ,  ..  M .  I 


NOTICES'  OF  NEW  BOOKS. 


4  General  View  0/  the,  Procee^nge  m  iim 
Caurte  o/King'e  Bench,  Camnwm  Plenet^ 
emd  Exchequer  of  Pieas,  in  PereaneH  At" 
tUme  and  Sjecfment.  By  Echrard  B. 
Hooke,  Gent.    Saunddra'&Benmn^.' 

Akoncwt  the  practicaL.publicatioiu  de- 
aignedto  ateiat  the  prcmsion  ia  the  re- 
cent changes  in  the  law.  we.  notice  a 
Chart  compiled  by  Mr.  B.  B.  Hpdce, 
a  Solicitor,  aheveing  at  one  view,  in  a 
tabular  form/  the  various  proceedings  o^a 
the  part  of  Uie  pl|kintiff  and  the  defeqdaiit 
in  an  action  at  law.  The  sevieial  daaaea  of 
proceeding  for  the  respective  paities  ake 
marked  bydififerent  colours,  wMdi  enable 
the  practitioner  more  readily  to  trace  thfe 
respective  steps,  'from  the  first  process  to 
the  final  execution.  By  looking  at  thif 
map,  the  legal  traveller  in  the  new  and  an^ 
fm^uented  patha  of  practice,  will  be  ea^ 
bled  readily  to  direct  his  coiirae  £rom  stage 
to  stage,  looking  for  further  inlbrmatioa  to 
the  more  scientific  and  elaborate  road  books 
of  Messrs.  Tidd  and  Chitty. 

We  think  Mr.  Hooke  has  carefully  and 
ingeniously  executed  his  design,  and  that 
thu  Chart  may  be  usefully  pla^  up  in  the 
chambers  of  special  pleaders  and  attome]^ 
To  the  articled  clerk  in  particular,  it  will  be 
more  especially  serviceable. 
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8ir. 

In  your  Sthvoluipe,  p.  312,  soipe  remarks 
of  mine  will  W  found  on  the  nature  of  alimony, 
•B  to  whether  it  cOuld  be  considered  in  the 
li^ht  of  separate  maintenance  of  the  wife ;  and 
the  result  of  such  inqikiry  was/  that  I  catbe  to 
the  conclusion,  that  alimony  was  in  fact  no 
more  tfiaii  a  condition  on  the  husbfind  to  pay 
for  tfeces^aries  for  his  wife,  to  the  extent  of 
the  alimony  decreed ;-  and  that  if  on  her  death 
there  remained  anv  arrears,  these  would  be- 
long to  the  husband,  and  not  be  Considered  as 
her  separate  estate.  In  the  course  of  last  year, 
Ik  bill  was  filed  by  the  representatives  of  a  Xvif6 
who  had  had  alimony  decreed  to  her,  but  which 
was  in  arrear  at  the  time  of  her  death.  To 
fins  'bill'  the  husband  demurred,  on  the 
|pH>inids  1  have  before  stated;  and  in  June, 
1834,  the  Vice-chancellor  gave  the  following 
JEiiHgment  :--^''  Having  taken  the  opiniqns  of 
Mmie eminent  civilians  on  the  present  state  of 
file  law,  though  not  satisfactory,  yet'  they 
father  indittediitm  to  think  the  cccl^siastlcv 
Coutt  had  power  tb  enforce  its  decree.  Ita 
Mieh  ease  the  btU  there  (in  Chancery)  -Was  un- 
necessary ;  the  present  bill  bein^  filed  on  the 
supposition  that  in  the  Ecclesiastical  Cotirt 
hatl  could  not  be  taken  'to  secure  payment, 
and  that  unless  a  Court  of  Equity  interfered 
by  Me  t9ent  re^no,  the  husband  mx^t  avoid 
payment.  Being  in  a  state  of  doubt  as  to  the 
rtmedy  in  the  Ecclesiastical  Court,  he  would 
Aot'go  Ihe  length  of  then  dismissing  the  bill, 
Hut'. would  overrule  the  demurrei^,  reserving 
^oete  unlSl  ascertained  whether  the*  Ecclesias- 
tical Court  had  jurisdiction.'*  — Trom  this 
•pUiiott-an  appeal  was- lodged,  and  the  Lnrd 
vkmteeUor  (bordLyndkurgt^  gave  thefbHowing 
judgment:— 

••  The  question  was,  whether  the  represen- 
tatives of  a 'wife,  to  whom  alimony  had  been 
decreed  in  the  Ecclesiastical  Court,  could  file 
a  bill,  in  this  Court  to  recover  the  arrears  of 
thai  alimony,  which  had  been  suffered  to  run 
in  arrear?  His  Lordship  said,  the  point  was  a 
new*  one.  as  this  was,  ne  believed,  the  first 
iMaBce  in  which  a  bill  had  been  filed  for  such 
a  purpose.  It  was  the  peculiar  province  of 
tm  ecclesiastical  Courts  to  decree  alimony, 
and  X6  enforce  the  payment ;  |ind  there  was  no 
iastance  of  that  Court  intermeddUngirith  the 
j^rMiction  of  the  Ecclesiastical  Courts  in 
stich  matters  since  the  times  of  the  Republic, 
\i%en  the  Commissioners  who  were  enirusted 
with  the  exercise  of  the  jurisdiction  of  the 
Court  of  Chancery,  heard  and  decided  eccle- 
skfltlcal  causes,  there  being  at  that  period  no 
Ecclesiastical  Court  to  which  the  suitors  had 
the  means  of  resorting.  No  instance  of  any 
siieh  intefference  with  9ie Ecclesiastical  Courts 
dhfldbe  produced  since  that  period.  It  was 
STC;  'however,  that  as  the  Court  of  Chancery 
would  grant  the  writ  of  ne  exeai  regno  to  re- 
strain a  person  from  quitting  the  kingdom  to 
avoid  the  payment  of  alimony,  the  Court  was 
by  mndogy  bound  to  lend*  its  aasistance  to 


recover  arrears  of  alimony.  Lord  Eidon, 
however,  on  granting  such  a  writ,  was  reported 
to  have  said,  that  he  yielded  more  to  prec&- 
d'eht  than'  to  principle  on  the  occasion,  and 
that  it  certainly  was  not  a  practice  he  should 
tend  himself  to  extend,  with  such  a  decla- 
ration from  90  high  an  authority  on  the  subject 
of  granting  the  writ  ne  exeat  regno^  his  Lord- 
ship did  not  think  he  should  now  be  justified 
in  allowitig  any  deductions  to  be  drawn  from 
it  favourable  to  the  interference  of  this  Court 
iVith  the  Ecclesiastical  Courts,  or  to  extend  a 
prabtice  which  to  Lord  Eldon  appeared  doubt - 
fdl  as  to  prfnciple.  But  then  it  was  said,  that 
if  the  Court  renised  to  interfere,  no  arreors  of 
alimony  cotdd  be  recovered  at  all,  inasmuch 
as  the  Ei^clesiastical  Court  permitted  no  pro«> 
ceedings  to  be  taken  by  executors  for  the 
recovery  of  the  alimonv.  luat,  in  his  Lordship'a 
opinion,  formed  an  additionsd  reason  why  tli^ 
Court  of  Chancery  should  not  interfere,  u 
the  Eccleisiastical  Court  permitted  no  proceed- 
ing *to  be  taked  by  executors  for  alimony,  it 
followed  that  the  Ecclesiastical  Court  held  as 
a' principle,  that  alimony,  if  suffered  to  fall  in 
arrear,  should  not  be  recovered.  Lookin^j^, 
therefore,  at  the  question  of  principle  In  (bis 
case,  and  iatisfied  by  the  inquiries  he  had 
caused  to  be  made  with  respect  to  the  practipe 
of  the  Ecclesiastical  Courts^  his  Lordship  wm 
clearly  of  opinion,  that  a  bill  for  the  recovery 
of  arrears  of  alimonv  could  not  be  maintainedl 
His  Lordship,  theretore,  this  being  an  appeal 
from  the  Vice-Chancellor,  overruled  hif 
Honour's  order,  and  allowed  the  demurrer. — 
8tonei  y.  C^t/^.— Lincoln's  Zna.  1st  ApriL 
1835.  Y^ 

Having  formerly  gone  so  fuUv  into  tldt 
matter,  ineed  only  refer  to  what  1  have  beforf 
said  I  and  add,  that  the  above  judgment  of  the 
Lord  Chnncellw  fully  proves  the  position  X 
contended  for.  M". 
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PRACTICAL  POINTS 
OF  GENERAL  INTERBST. 

No.  LXXVIL 

A  TICKJ^TriNO  SHOP. 

The  circumstances  adjudicated  upon  in  Ike 
following  case  appear  to  us  to  be  new. 

Assault  and  false  Imprisonment.  Pleas, 
Ifirst,  general  issue;  second,  that  the  defendant 
,Was  possessed  6f  a  dwelling  house,  and  that 
|the  plaintiff*  was  there  making  a  great  noise, 
disturbance,  and  atfray,  in  the  breach  of  the 
beace  of  our  Lord  the  l(ing ;  that  the  defen- 
dant requested  him  to  depart,  but  that  he  re- 
fused, and  continued  the  making  of  the  ^oise, 
disturbance,  and  affray;  whereupon,  to  pre- 
serve the  peace,  the  defendant  gave  charge  of 
Ihe  plaintiff*  to  a  certain  policeman.  Replica- 
Itiou — De  injurid. 

It  appeared  that  the  plaintiff*  was  an  nphol- 
pterer  in  Aldgate,  and  the  defendant  a  linen- 
draper  In  Bishopsgate-street  Without,  who  had 
in  bis  shop  window  a  number  of  articlea  of 
2K3 
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linen-drapery,  with  prices  marked  apon  dekets 
affixed  to  them  It  further  appeared  from  the 
evidence  of  the  plaintiff^s  clerk,  Charles  Ellis, 
that  at  about  five  o'clock  in  the  afternoon  of 
the  27th  of  December,  the  plaintiff  and  his 
clerk  saw  a  dress  in  defendant's  shop  window, 
marked  5«.  \\d,^  which  the  plaintiff  asked  his 
clerk  to  buy ;  the  clerk  went  into  the  defen> 
dant's  shop'  and  asked  for  it^  and  (^ave  the  de- 
fendant's shopman  a  sovereij^n,  desiring  him 
to  take  5«.  1 1^.  out  of  it.  He  sud,  the  dress 
was  7<<  6//.  The  clerk  asked  how  it  came  to 
be  marked  &i.  IW.;  and  the  shopman  said  he 
coold  not  help  that.  The  plaintiff  then  came 
Jn,  and  said  it  was  an  imposition.  One  of  the 
shopmen  said,  "  I  suppose  we  must  let  him 
have  it  j"  and  another  said,  "  Don't  let  him 
have  it;  he  is  only  a  Jew;  turn  him  out." 
The  shopmen  then  turned  the  pluntiff  out  of 
the  shop ;  a  policeman  was  sent  for,  who  took 
the  plamtiff  mto  custody,  and  he  was  taken  to 
the  station-house  by  the  direction  of  the  defen- 
dant.  Another  witness,  named  Christie,  stated 
that  he  was  present,  and  heard  the  defendant's 
shopman  desire  the  plaintiff  to  leave  the  shop ; 
he  said,  he  would  not  without  the  dress.  A 
person  said,  that  the  plaintiff  had  no  money, 
and  upon  this  he  produced  some  g[old.  Several 
persons  then  struck  the  plaintiff;  and  the 
witness,  being  frightened,  ran  up  stairs,  and 
met  the  defendant  coming  down  (he  not  having 
been  present  before),  and  desired  him  to  assist 
the  plaintiff. 

Iheijger,  for  the  plaintiff. — If  a  man  adver- 
tises his  goods  at  a  certain  price,  I  have  a 
right  to  go  into  his  shop  and  demand  the  article 
at  the  price  marked. 

Parke,  B.— No ;  if  you  do,  he  has  a  right  to 
turn  you  out.  The  plaintiff  was  a  trespasser 
in  continuing  in  the  house.  He  had  no  right 
to  continue  there  against  the  will  of  the  owner 
or  his  z^tfki.  I  think  that  the  plea  is  bad  in 
not  stating  that  the  policeman  saw  the  affray ; 
and  I  think  the  better  way  will  be,  to  enter  a 
verdict  for  the  defendant,  with  leave  for  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for 
such  damages  as  the  Jury  shdl  think  him  en- 
titled to.  And  (in  summing  up) — ^The  defen- 
dant  is  not  answerable  for  the  misconduct  of 
1)18  shopmen  towards  the  phuntiff,  as  it  occurred 
during  his  absence  from  the  shop.  If  a  per- 
son does  not  assist  in  a  trespass,  either  in 
word  or  deed,  he  is  not  liable  for  it. 

Verdict  for  the  plaintiff  on  the  general  issue ; 
and  verdict  for  the  defendant  on  the  justification, 
with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff,  with  15/.  damages. 

In  the  ensuing  term,  Thenger  moved  to 
enter  a  verdict  for  the  plaintiff,  in  pursuance 
of  the  leave  given ;  and  the  Court  granted  a 
rule  to  shew  cause. — Timothy  v.  Simpton,  6 
C,&P.499. 


suaoBsnoNs  for  iMsaoviMa '. 

THE  LAW. 
No.  V. 

Ta  the  Editar  of  the  Legal  Oheereer. 

PINS  AND  EBCOTERT  ACT. 

Sir, 

Not  having  observed  in  your  columns  aujr 
notice  of  a  serious  defect  in  the  Fine  and  Re* 
covery  Act,  I  wish  to  draw  the  attention  of  the 
profession  to  the  subject;  and  as  I  cannot  do 
so  more  forcibly  than  by  putting  an  actual 
case  within  my  own  knowledge,  I  shall  be 
obliged  by  your  insertion  of  the  followiafr 
statement,  and  if  I  am  correct  in  the  view  I 
have  taken  of  the  subject,  your  readers  will,  I 
think,  agree  with  me  that  it  calls  for  the  inter- 
ference of  some  of  our  legal  representatives  in 
Parliament ;  and  I  beg  to  sugg'est  that  a  very 
short  and  simple  enactment  might  be  framed 
to  provide  a  remedy. 

By  a  settlement,  lands  were  limited  to  A.  B. 
and  C,  D.  their  heirs  and  assigns,  to  the  use  and' 
intent  that  E.  F.  and  77.  H,  might,  during  the 
life  of  Ann  Brown,  take  a  reut-chai^e  thereoa 
(upon  trusts  after  declared)  with  usual  powers 
of  distress  and  entry,  &c.  and  sulyect  tneretOj^ 
to  the  use  of  said  E.  F,  aud  G,  i/,,  their  exe- 
cutors, &c.  for  ninety-nine  years,  for  further 
securing  sud  rent-charg^emainder.  To  the 
use  of  John  Smith,  for  iif^  remainder.  To 
said  A.  B,  and  C,  D,  to  preserve  contingent 
reminders.  Remainder  to  the  use  of  all  and 
every  the  child  and  children  of  said  Jbha 
Smith,  then  born  or  thereafter  to  be  born,  who 
should  be  living  at  the  decease  of  said  John 
ftnith,  and  their  respective  heirs  and  astigna 
for  ever,  to  be  equally  divided  between  theia 
as  tenants  in  common,  and  if  but  one  such 
child,  then  to  such  one  child,  his  or  her  hein 
and  assigns  for  ever:  and  in  case  of  no  such 
child,  then  to  the  use  of  X.  F.,  his  heirs  aad 
asaigns  for  ever.  John  Smith,  (the  tenant  for 
life)  has  six  children  living,  and  being  of  aa 
advanced  age  is  not  likely  to  have  more. 

Previous  to  the  act  ot  3  &  4  W.  4,  c.  74,  a 
series  of  decisions*  (confirming  the  previous 
opiniolis  of  Mr.  Fearne  and  Sir  £.  Sugden, 
but  in  opposition  to  the  doctrines  maintained 
by  Mr.  Preston  in  his  works),  had  established, 
that  inere  contingent  remainder  men  might 
levy  a  fine  but  cohuxance,  4rc.  in  fee,  without 
danger ;  and  in  Doe  d.  Christmas  v.  Oliver,  the 
Court  of  K.  B.  held  further,  that  such  a  fine 
was  not  only  an  estoppel  in  the  first  instanc, 
but  that,  when  the  contingency  happened,  it 
operated  upon  the  estate,  and  gave  to  the  party 
in  whose  &vour  the  fine  was  limited,  exactly 
what  he  would  have  had,  had  the  contingency 
happened  before  the  fine  was  levied.  Conse> 
quently,  before  the  act  alluded  to,  John  Smitti 
and  his  chUdren,  by  joining  in  a  conveyancey 
and  the  children  levying  a  fine,  could  make  a 
title  to  a  willing  purchaser  (satisfied  to  take 


*  Dtwies  V.  Buih,  M'Cle.  and  Yo.  5?.  D^ie 
d.  Brune  v.  Martin,  1  B.  and  Cres.  497-  Dae 
d.  Christmas  v.  Oliver,  10  B.  aud  Crcs.  181. 


(htn  n^stakhiv  ^  irwto«d'#  Sumam. 
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Ite  ■Ughl  «kk  ol  John  Smith  httvinf  any  other 
6liildpeii>  and  aceeptiog^  an  indemnity  acrdnst 
the  r^tt*charg*e  ;>  out  as  the  act  has  abolished 
tiie- assurance  by  fine,  and  has  not  tiubstituted 
an  aaanrance  in  liea  of  it,  (except  in  particular 
imtaocee)  diere  is  now  no  mode  of  making  a 
title  to  a  purchaser  under  the  above  circum- 
ataoeesw  This  is  a  great  hardship  upon  the 
parties  represented,  as  John  Smith  and  his 
dbiidren,  who  have  opportumties  from  time  to 
time,  of  selling  small  parcels  of  land  upon 
very  advantageous  terms :  and  in  feict,  before 
the  pasting  of  the  above-mentioned  act,  they. 
in  several  instances,  made  sales  and  conveyed 
to  the  purchasers,  as  before-stated,  under  the 
anthority  of  the  cases  cited.  M.  M. 


ON   A  WIFE'S  TAKING  HER  HUS- 
BAND'S  SURNAME. 


Wb  need  not  go  quite  so  far  back  as  the  Flood, 
to' find  out  that  persons  were  originally  content 
to  use  one  name  only,  viz.  that  which  is  deno- 
minated at  the  nresent  day  the  Christian  nam^L 
such  as  John,  Paul,  &c. :  by  way,  however,  of 
IdentSMng  a  person,  a  description  was  added, 
as  Paul  an  Apostle,  &c.  Joseph  of  Arimathea ; 
or  a  party  was  described  as  being  the  son  of  a 
particular  party,  or  as  belonging  to  a  particular 
tribe.  It  uoes  not  require  much  stretch  of  im- 
^^atlon  to  suppose,  if  a  description  was  requi- 
site for  the  identity  ef  a  party,  that  such  de- 
•criptioa  would  soon  assume  the  form  of  a 
somame,  or  be  added,  by  way  of  pointing  out 
what  ])ortlon  of  a  tribe  a  person  belonged  to, 
or  which  of  a  set  of  persons  was  meant,  as 
^ere  might  be  hundreds  of  the  same  name  in 
a  tribe.  To  dbtinguish  one  another,  there- 
§ont  it  may  easily  be  supposed  that  parties 
would  attach  an  individual  name,  either  arising 
from  a  peculiarity  of  person,  as  John  Strong- 
ia-the-Arm,  Thomas  Kufus,  Richard  Cceur  de 
Uon,  &c.  It  onljr  re<iaires  a  single  step  fur- 
ther in  the  imagination,  to  suppose  that  the 
descsendants  of  these  parties  assuming  these 
names,  might  choose  to  retain  such  special 
marks. 

No  restraint  appears  at  any  time  (save  as  I 
shall  hereafter  mention)  to  have  been  put  upon 
puties  from  using  such  names  as  they  may 
think  proper  to  use ;  and  that  caprice  of  the 
parties  was  generally  the  rule  in  such  cases, 
appears  from  the  following  extract  from 
Camden's  Remains  concerning  Britain,  ed. 
i6»7,  p.  141 :— ••  But  for  variety  and  altera- 
tion or  names  in  one  familie  upon  divers  res- 
pects, I  will  give  you  one  Cheshire  example 
for  all,  out  ofaa  ancient  roll  l>elonging  to  Sir 
WiUiam  Brerton  of  Beerion,  Knight,  which  I 
saw  twentv  years  since.  Not  long  after  the 
conquest  fPmum  Belwnrd,  lord  of  the  moietie 
of  Matpasie,  had  two  sons.  Dun  Damd  of  Mai- 
fmue,  sumamed  Le  Clarke,  and  Richard; 
Dan  Darid  had  fFiUiam  his  eldest  son  sur- 
named  De  Mtd-pasie;  his  second  son  was 
PhHip  Gog^h,  one  of  the  issue  of  whose  eldest 
sons  took  the  name  oi  Egerton;  a  third  son 


took  the  name  of  David  Oulhorhe,  and  one  of 
his  sons  the  name  of  Goodmnn.  Richard,  the 
other  son  of  the  aforesaid  fFiUiam  Belward^ 
had  three  sons,  who  took  also  divers  names, 
viz.  Thomas  de  Cotgrave,  ffll/hm  de  Overton, 
and  Richard  Utile,  who  had  two  sons,  the 
one  named  Kenclarke,  and  the  other  John 
Richardson.  Herein  you  maj  note  alteration 
of  names  in  respect  of  habitation,  in  Egerion, 
Cotgrave,  Overton;  in  respect  of  colour,  id 
Gogh,  that  is,  red;  in  respect  of  qualitle,  in  him 
that  was  called  Goodman ;  in  respect  of  stature, 
in  Richard  fJtth ;  in  respect  of  learning,  in 
Kendarke;  in  respect  of  the  father's  Christian 
name,  in  Richardson ;  all  descending  from  fFih 
Ham  Belward.  And  rerily  the  gentlemen  of 
those  so  different  names  in  Cheshire  would  not 
be  easily  induced  to  believe  they  wfere  descended 
from  one  house,  if  it  were  not  warranted  by 
so  ancient  a  proof." 

We  may  next  refer  to  the  opimon  of  Sif 
Joseph  Jekyl,  in  3  P.  W.  65.  •'  Surnames  are 
not  of  great  antiquity ;  for  in  ancient  times  the 
appellations  of  persons  were  by  their  Chrisiian 
names,  and  the  places  of  their  habitation ;  as 
Thomas  of  Dale,  viz.  the  place  where  he  liVed. 
I  am  satisfied  the  usage  of  passing  acts  of  par- 
liament for  the  taking  upon  one  a  surname,  is 
bat  modem ;  and  that  any  one  mny  take  upon 
him  what  surname,  and  as  many  surnames  as 
he  pleases,  without  an  act  of  pjirliament.'* 
The  following  is^Lord  Eldon's  opinion,  15  Ve». 
100.  •*  An  act  of  parliament  giving  a  new 
name,  does  not  take  away  the  former  name ;  a 
legacy  given  by  that  name,  might  be  taken. 
In  most  of  the  acts  of  parliament  for  this  pur- 
pose, there  is  a  special  proviso  to  prevent  tho 
loss  of  the  former  name.  The  King's  licence 
is  nothing  more  than  permission  to  take  the 
name ;  and  does  not  gtve  it,  A  name  there- 
fore  taken  in  that  way,  is  by  voluntary  assumiv 
tion."  Lord  Tenterden's  opinion  is  as  al- 
lows :— "  A  name  assumed  by  the  voluntary- 
act  of  a  young  man  at  his  outset  into  life, 
adopted  by  all  who  know  him,  and  bjr  which 
he  IS  constantly  called,  becomes,  for  all  pur- 
poses that  occur  to  my  mind,  as  much  and 
effectually  his  name  as  if  he  had  obtained  an 
act  of  parliament  to  confer  it  upon  him."  .1 
have  here  purposely  omitted  those  cases  where 
a  testator  expressly  requires  a  name  to  be 
taken  by  act  of  parliament,  or  other  specified 
mode,  as  being  beside  the  present  subject. 
Sufficient,  I  think,  has  been  shewn  to  prove 
that  in  ordinary  cases  anjr  person  may  assume 
whatever  name  he  may  think  proper. 

This,  however,  only  brings  us  thus  far,  viz. 
that  a  wife  may  assume  her  husband's  name; 
but  nothing  more  than  custom  calls  upon  her 
to  disuse  her  maiden  name.  That  the  cere- 
mony of  marriage  does  not  in  itself  change 
her  name,  will  be  obvious  to  all  those  who  have 
been  a  witness  to  the  marriage  ceremony,  as 
upon  the  conclusion  of  the  prayers  at  the 
afiar  all  the  parties  adjourn  to  the  vestry, 
where  the  husband  and  wife  respectively  sign 
their  names,  the  wife  signing  her  maiden 
name,  and  should  she  happen  to  sign  her  hu^ 
band's  name,  she  is  toW  that  will  aot  do,  and- 
'^  2K  4 
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a  re-dgnature  is  required  in  her  maidcfn  name. 
I  am  not  prepared  to  shew  that  the  signing  the 
husband's  woald  be  absolutely  null  and  void, 
but  I  state  the  above  as  matter  of  fact,  collect- 
ed from  various 'Clergymen;  and  the  best  rea- 
son  Chat  can  be  given  may  possibly  be,  that 
the  register  professes  to  contain  a  minute  or 
evidence  that  two  parties  professing  to  call 
themselves  John  Thomas  and  Esther  Stanhope 
came  and  were  married  in  the  presence  of  tne 
parties  who  there  place  their  names,  by  the 
minister  who  there  also  signs  his  name.  That 
such  entry  in  the  register  is  an  act  taking 
place  after  tli^  marriage,  appears  from  sec.  28. 
of  the  Marriage  Act,  which  enacts,  "  that  all 
marriages  shall  be  tclemnized  in  the  presence 
of  two  or.  more  credible  witnesses,  besides  the 
minister  who  shall  celebrate  the  same;  and 
that  immediately  aJUr  ihe  celebraiion  an  entry 
thereof  ^\i9l\  be  made  in  the  register  book  pro- 
vided .aad  kept  for  that  purpose,  as  by  law  is 
now  directed,  or  as  shall  hereafter  be  directed  i 
in  which  entry  or  register  it  shall  be  expressed 
that  the  said  marriage  was  celebrated  by  banns 
or  liceqce,  &C..  uid  such  entry  shall  be  signed 
by  the  minister,  and  also  by  the  parties  married, 
aod  attested  by  two  such  witnesses,  &c."  TEq 
wording  of  this  clause  contemplates  the  entry 
^  a  mere  evidence  of  a  precedmg  act ;  and  in 
tiie  absence  of  such  entry  the  marriage  might 
be. proved  aliunde,  as  appears  from  the  opi- 
mou  of  Lord  Mansdeld,  I  Bl.  Rep.  367>  in  a 
case  where  the  signatures  of  the  clergyman, 
the  parties,  and  the  witnesses,  were  wa^trnff  to 
the  eutry.  "  Ip  a  suit  in  the  Ecclesiastical 
Court  for  jactation  of  marriage,  perhaps  it  may 
be  necessary  to  prove  that  Si  tne  solemnities 
of  the  Marriage  Act  have  been  punctually 
complied  with.  But  Ood  forbid  that  in  other 
cases  (the  legitimacy  of  children,,  and  the  like) 
the  usual  presumptive  proofs  of  marriage 
should  be  taken  away  by  the  statute.  It  was 
canvassed  in  Parliament,  at  the  time  when  the 
f^ct  waa.madei  and  universally  agreed,  by  all 
whose  opinions  were  worth  baring,  that  it 
would  uot  beco^ne  necessary  to  prove  the  pub-r 
lication  of  banns,  &c.  Besides,  here  the  pub- 
lication of  banns  is  actually  pro?ed,  both  by 
the  entry  in  the  register  and  the  parol  evidence 
of  Brown."  Lord  Mansfield's  judgment,  in 
Doug,  174,  may  also  be  referred  tq,  for  shew- 
ing mt  registars  are  established  for  the  easier 
proof  of  a  fact,  viz.  a  marriage,  which  in  the 
absence  of  such  registers  might  be  proved 
aliunde.  .  The  sigrning  therefore  of  such  regis- 
ter, is  an  act  tt/ter  marriage. 

\U  therefore,  the  act  of  marriage  does  not 
t^ke  a)v^y  the  wife's  maiden  name,  and  give 
her  a  new  one^  what  does  so  clumge  her  name, 
it'  change  does  take  pl^ce  involuntarily  ?  In 
the  absence  qf  any, authority  (save  what  I  shall 
hereafter  mention)  to  the  contrary,  I  shall 
venture  toMsert,  that  if  a  woman  continued  to 
use  her  maiden  name  after  marriage,  and  re- 
qjic^t^id  her  friends  to  call  \^px  hy  s^ch  name, 
and  she  persisted  in  so  doing,  during  her  bus- 
band's  Jiife-time,  it  would  be  a  misnomer  if 
she  w%B  3tted  in  her  husband's  name,  if  she 
^£)iewe4  jbe  jaever  had  used  it.    The  following, 


however.  Is  the  oidf  portion  I  cw  flad  fei  i^ 
position  to  this  position,  and  I  shall,  Cheref^ne^ 
give  the  passage  in  full.  "A  doubt  ha4i  been 
fsade,  by  which  name  the  wife  shall  sabacribe 
the  register,  whether  by  the  name  wluich  she 
had  baore  marriage,  or  bv  t^e  oewiv  acquired 
name  of  her  husbaod.  In  ScoUana.  the  wffis 
retains  the  name  which  she  had  before  ttar** 
rii^e  s  biH  iu  £ng|aa,d  the  case  is  othetwiasy 
for  by  the  marriage  she  loses  her/ormeriBaitte, 
and  legi^y  receivi^  that  of  h^  jioshlMidiiiW 
appears  from  a  pretty  :4^iing  easier  Ap«:V« 
SmUA.^L  38  JSiia^.  ',A  man  had  m^.ttmm 
and  a  daughi^,  and'  deitised  his  land  to  bis  mw^ 
in  tail  j  and  if  he  ,died  without  Msuie*  thid  ife 
should  remain  to  the  ntuii  of  ina  nane>  $mk 
dieid.  The  son  died  without  issue,  the  daugh- 
ter being  then  married ;  the  question  was.  Whe- 
ther she  should  have  this  land.  Apd  it  noif 
held  by  the  Court  that  she  should  not:  for 
she  had  lost  her.  name  byriier.  maniage ;  hot 
it  should  go  to  the  na»t  heir  male  of  the  naiae. 
But'if  she  had  oo(  been  a»iirried  at  the  ti«i«  of 
her  brother's  death,  she  should  have  hAiiiC 
for  she  was  the  next  pf  the  name.''.  Crp.'£lis* 
532.  This  is  from  the  2  vol,  of  Bura*A  Beck 
Lew, p. 483.  Ed.  ISO?.  The  case  of  Bem.w. 
Smith,  IS  here  g^ven  almost  word  lor  word  JGmK 
the  report,  but  no  reaaon  is. given  la  such  rsk 
port.  ,,  Without,  however,  quarvelliog  i«ilhifa» 
dedsion,  I  fvill  venture  to  sf^y,^  that. the  Coort 
never  meant  to  lay  down*  thit  the  cetemoBf 
of  marriage  beinff  perfonned  over  ativdBMllv 
tp#o/(ic/9  deprived  her,  of  her  meidei  inamo. 
If  such  ^as  the  decision,  there  is  no  raM 
register  of  the  marriagfs  of  partie».at.the)fii»» 
sent  day^  as  ,the  act  requires  the  ^partaet  la 
«ign  the  register.  .  If,  .therefore^  she  itiffM  h^ 
her  maiden  name,  she  sigoa  a  name  whieh^ 
not  her  own;  ^nd  therefore idie. register  iiili^ 
complete,  as  \Tanting.jthe  siguaturea  ofi  the  pap* 
ties.  As  Dr.  Burn's  douot  nevtf 
have  created  a  difference  in/ the  i 
the  register,  |et  us  enqudK;  how  fo  1 
cites  bears,  him  out  in  position.  We  haveiaL^ 
ready  shewn  that  a  pers^^n  may  assume  a  name^. 
and  therefore,  j^  custom  atteches  a  mater  4^ 
gree  of  respect  to  a  wpman  under  the  hmw  s#. 
wife  than  of  concubine,  the  taking  the  nameoC 
the  husband.  impUes  a  marnage,  er^is-et  least 
primd facie  evidence  of  such  act  having  .takea 
place.  When,  however,  she  has  assumed  tioa 
name,  .whether  from  the  call  of  custom  <ot  whaft 
else  majT.  induce,  her  &q  'to.. do,  it  .would  ha 
committing  a  fraud  upoq  the  public,  if  ehe^ 
after  using  her  husband's,name  duringlualtfe. 


and  continuing  so  tp  dQ  <lf(erhia  decease,.  i( 
to. plead  a  misnomer  to  an  action  wuaaji  ajsrihy 


her  husband's  name  1  or  if  she  were  a^sm  to  be 
married,  under  her.  maiden  name,  aevec  hanag 
disused  her  first  ,husband/s  uamei  ^  This  kiter 
fraud  is  what  the  n^rrii^e.  acts ' have  strived^ 
p;cevent,  and  may  be  best  illuvtrated  by  the  ease 
of  Rejf  s.  MHling9hur$U  (3  M.  and  S.  SSOL 
There  a .  party  who  h^d  been  baptiaed  by  the 
najne  of  Abraha^  Lanfltey,  \ya8  ^ubseouenlljr 
married  by  the  name  of.  George  Smith',  liaving 
bccU  known  by  that  name  only  for  the  three 
yciurs  he  had  resided  in  the.panshw  ;II<wMiafc«. 


Q»  (t  ft^ife'iUikm^her  Hm$baiHiPt  Surname, 
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teaipied  to  be  ilMwn  Ihrithts  marriaire  wat  void ; 

but  the  Court  of  Kin^s  Bench  held  otherwise, 

obiftrvinff,  "  The  object  of  the  statute  in  the 

publication  of  banns  was  to  secure  notoriety, 

to  apprize  all  persons  of  the  intention  df  the 

parties  to  contract  marriage ;  and  how  can 

Chat  object  be  better  attaiited  thanr  by  a  publi- 

caiioo  in  thfe  name  by  which  the  party  is  known } 

If  the  publication  here  bad  been  in  cheiname 

of  Abrahamr  Langley,  it  would  not  of  itself 

have  itrawnanyalttntion  to  the  party/ because 

he  w^  unknown  by  that  name ;,  and  its  bemf^ 

coupled  with  the  &ame  of  the  woman,  who  pro^ 

bamy  was  knowu;  i^^ould  perhaps  hazeled  those 

who  kaanr  her,  and  knew  she  was  about  to  be 

married  to  a  person  of  another  name,  to  sup* 

pose  either  that  these  tvere  not  the  parties,  or 

that  lliaratWBs  some  mistake.    Therefore  the 

puhlieatioB  in  the  neal^ame,  instead  of  bduf 

notice  to'idl  penons,y  would  have  operaled  as  a 

deceptioo^l   and  it  is  strictly  conrect  to  aay, 

that  the  ofiffiwd  name  in  this  case  would  not 

have. been  the  irud. name  within, the  meaning 

of  the  statute/'   And  see  also  He^  y:  Tibikel/, 

1  B.  and  Ad.  I90it   The  recent,  case  of  Allen 

▼.  >F#m/,'Bin|».  N,  C<  8.  mvf  bc^  referred  to,  in 

i^ieh  a  woteau  wm  married  iiff  her  maiden 

OMue^  \asno%4  to  the  time  of  the  .marriage, 

used  the.nam^  51^  her  firethusband ;  snd  in  such 

<:aa^  the  marriage  was  h^d  void.    These  cases 

90  Ca  establiA  the.prkiciple  that  a^arty  cannot 

use  or  disttsftjaameaat  pleasure,  if  thereby  a 

fjMid  be  committed., Without  resttrting, how- 

eter,  to  fraud,  the  ease  of  Bon  y.  SuUih,  may 

be  diipoflod  of",  as  in  caseaauch  aathat,  it  is 

open  to  show  the  intention. of  the  testator,  diat 

BO  ritti^ter  marr^^ng,  and  thereby  by  bustom 

taking  iiio  name  of  her  .husband,  was  to  take, 

or  oottM  Uka,  so  as  to  satisfy  the  intentionof 

the  testator,   in  15  Vea.  103;  Mr.  Justice  L^u*- 

rvfscirKmarka  :  **  If  the  meanhig  ctf  a  will  be 

ascertained, -no  realontng  fiiom  supposed  cases 

can  induce  tiie  Gouit  to  put',  a  dtfterent  con- 

stnifetiaii  upon- the  KrilU  bufean  only  lead  to« 

conclusion,,  that  the  testator  did  not  sea  all  the 

ccmaequaMet  of  the  disposition  he  ma^  have 

mado;  yet-  in  endearouriag  to  ascertaia  the 

nseamng  of  a  testator^  the  .absurdities,  iuipiro- 

bab]Mties,>and  inc6n8istencies  which  may^  arise 

out  of  cases,  falling  within^  one  construction  or 

another,  have  constantly  been  attended  to, 

with  a  view  of  ascertaining  such  meaning." 

-  If,  tterefore,  we  be  allowed  to  consider  that 
the  testator  knew  it'to  be  the  habit  or  custom 
of  women  on  marriage  to  assume  their  hus- 
bands' aames,  it  is  not  too  much  to  suppo&e 
that  the  intention  in  Bbu  v.  Smiih  was,- that  the 
teataior  meant  to  ezdnde  a  daughter  who  took 
anotii^  name,  and  who  thereby  failed  to  fill 
the  description  >  given  of  "  the  next  of  his 
name."  Even  supposing  that  the  daughter  had 
retained  her  name,  this  inconsistency  might 
have  attended  it, 'that  her  children  wdtild,  in 
the  (Brdinary  course,  take  upon  them  the  name 
of  their  father;  and  it  was  more  than  probable, 
that  in  this  case  the  testator  teeant  that  the 
person  who  was  to  take  under  his  name  was  to 
be'^ueh  a^etaeatf  woiM  <traniimit  the  name  to 
Bs  poatevityi  in  the  oi!dhia#y'HieUrse  of  ^^nu  1 


and  In  confirmation  of  such  Intendoi^  he  hm 
given  the  estate,  in  the  first  instance,  to  his 
son  and  his  issue,  as  the  most  likely  way  to 
tnmsmit  the  name  in  the  ordinary  course.    To 
deny  that  sucli  might  not  have  been  the  testa- 
tor's  intention  would  be  to  deny  to  any. testator, 
in  framing  any  particular  clause,  the  right  or 
considering  how  duch  clause  woidd  operate 
coosistent^r  >rith  his  own  view  of  events,  an* 
to  show  that  the  courts  would  consider  such  >n 
limitation  Xo  the  son^.ttnandteafionaeCthe  tea^' 
tator's  intention  to  prefer  a  transmission  oftbo 
name  in  the  ordinary,  couiae...  The  .>eaaonia||< 
of  Mr.  Justice  Lawrenee/m  15  Vas.  108;  may 
be  referred  to,  and  the  case  of  Leigh  v.  Leigh, 
itself,  in   16  Ves.  92.     Dr.  Burn's  tripping 
point  seems  to  have  been  ih  considering  tbat 
the  marriage  ipso  facto  changed    the  lady's 
name.    The  Court  does  not  appear  to  havu 
decided. so»  as  it  was  onlycallea  upon  to  de- 
cide whether  at  the  time  the  claim  was  made 
there  was  any  one,  or  rather  whether  the  claim^ 
ant  then  answered  the  description  in  the  will ; 
and  it  was  held  that  she  did  not,  having  mar- 
ried oh/i  asiUmed  her  husband's  name.-   It  was 
on  this  latter  ground,  J  presume,  the  Court 
'came  to  the  decision.    jEIow  long  it  may  tAe 
to  gun  a  name  by  reputation,  so  as  to  aboHsb 
the  old  one,  depends  upon  circumstances.  We 
have  alreadv  shewn  one  inatance.in  which  thi^e 
yean  was  held  sufficient  to  have  aboliahed  m 
man's  name  by  baptism.    So  where  a  peraon 
had  gone  by  an.  assumed  name  ioftimteem 
weeks,  in  order  more  efiectually  to  conceal 
himself,  havini^  deserted  from  the*  army^  ahd 
then  was  married  l)y  his  assuiped  name,  by  li- 
cense;    the  marriage  was  holden-good/w 
fraud  being  intended  in  respect  of  thov^nki^ 
riage.     Rea  v.  Burton  on  Treni^  3  M.  and  Sjt 
537.^   As  we  have  thus  got  so  low  in  the  soaio 
of  time,  it  would  hardly  be  s^ing  •  Coo  mudiv 
in  remarking,  that  in  the  absence  of  fraudy 
time  teems  to  have  little  to  do  in  the  lAntl^j 
It  is  any  thing  but  a  fraud,  a  woman  taking  her 
husband's  name,  but  on  the  contrary,  a  wish  on; 
her  partlo  follow  an  old  established  custom.  A 
few  days,  or  even  hours,  may  suffice  to  inform 
her  friends  that  she  has  taken  a  new  name ;  and 
even  in  the  absence  of  this  commnnioofion, 
the  beid^  addressed  by  the  neiv  nainiea^d  not' 
denying  it,  would  amount  to  an  mhanddnmeM 
of  her  maiden  name.    Dr.  Burn,  seems  to  od^' 
mit  that  independently  of  this  case,  of  Bon  ¥. ' 
Smith,  the  practice  of  the  Scotch  and 'English 
is  the  same.   In  Scotland  the  practice  of  culiiifH 
wives  by  their  maiden  names  is  very  rake,  and'' 
I  will  venture  to  say  a  person  might  stay  there ' 
six  months  and  not  meet  with  a  case  ofthe' 
kind.    We  mav  therefore,  1  think,  ^wetUm^,  • 
that  they,  like  their  jBouthern.iieighboBrS(  have' 
adopted  a  different  cu&tom.  to.  what  ^formerly 
existed,  and  which  I  conceive  aKiatad'in  Bngv.* 
land  equally  as  in  Scptland.*    The  cc^tm^t  of' 
■  —  .    ■"     ■  ■  ,    .         I.  ti  **\ 

*  The  portions  of  Scotland  alluded  to,  ^^ 
Lanarkshire,     Edinburghshire^     PbdWeshire,  * 
Argyleshire,  &c,    I.wn  told,  however,  that  in 
Dumfrieshire  and  that  neighbourhood  the  cus- ' 
torn  is  still  very  prevalent. 
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^3^Hon$/rcm  Cpwr^vwien^. 


SMrHage  in  Scodand  hM  retained  more  of  tbe 
curil  cootract  than  our  marriages  in  England  i 
and  It  may  not  be  too  much  perhaua  to  assert, 
that  the  custom  in  England  changed  at  the  time 
when  the  marriage  Jaws  of  this  countnr  assum- 
ed a  decided  difference  from  those  of  iM^otland. 
Until,  however,  I  am  shewn  an  authority  con- 
tradicting the  present  usage  of  signing  the 
maiden  mane  in  the  rejpster  after  the  ceremony 
oif  marriage,  I  must  humbly  submit,  that  it  is 
only  an  assumption  of  the  name  on  the  part  of 
the  wife  in  pursuance  of  an  established  custom, 
but  that  she  is  not  obliged  to  abandon  her  own 


maiden  name. 


M. 


SELECTIONS 
FROM  CORRESPONDENCE. 


No.  XGVII. 


DISTRIBUTION  OV  AM  INTBSTATS'S  B8TATB, 

Sir. 
In  the  Legal  Observer  for  March  21,  your 
correspondent  <' J."  in  his  table  for  the  distri- 
bution of  an  intestate's  effects,  gives  the  fol- 
lowing  apparently  contradictory  rules.  Under 
the  title  "Grandfather,"  he  says,  "But  though 
there  be  issue  of  brothers  or  sisters,  yet  {fthey 
do  Mi  claim  by  reprttentatlon^  Aui  in  iheir  own 
rifhe,  the  ^and/hther  shall  he  pre/erred,  he 
being  nearer  in  degree."  In  the  latter  part  of 
the  succeeding  title,  he  lays  down  the  follow- 
iwlaw:  "the  nephewe  or  niecee  or  children 
o/broikers  or  eisten  shatt  exclude  their  grand- 
father^  when  claiming  in  their  own  right,  as 
before  observed."  If  this  discrepancy  be  a 
mere  clerical  error,  perhaps  your  correspon- 
dent (to  whom,  in  other  respects,  we  fed  in- 
debted for  his  useful  and  concise  infurmation) 
will  point  out  what  in  reality  is  the  law  on  the 
subject.  (J.  G. 

MASTER  AND  SBRVANT. 

It  is  the  custom,  in  the  neighbourhood  in 
which  I  reside,  to  engage  servants  in  the  fac- 
tones  at  so  much  per  week,  and  fourteen  days' 
notice  on  either  side  is  required  before  leavinsr 
the  employ.  *^ 

A  servant  lately  summoned  his  master  for  a 
fortnight;s  wages  before  the  magistrates;  there 
was  no  dispute  as  to  the  time,  or  that  the  ser- 
yanthadmisconducted  himself;  but  the  master, 
in  answer  to  the  complaint,  produced  the  foU 
lowmg  notice,  which  was  copied  from  a  board 
nailed  agamst  a  wall  in  the  yard  of  the  factory, 
and  m  a  situation  where  every  one  could  see 
It.  A  similar  notice  was  also  placed  over  the 
counting-house.  "^.  B.  and  C.  D,  hereby 
give  notice,  that  they  give  and  require  fourteen 
days  notice,  or  forfeit  fourteen  days'  waires 
to  and  from  all  hands  leaving  their  emnloT    ' 


'N. 
table  " 


„  4 ig  their  employ. 

B.— Notice  given  and  taken  at  the  pay 


:  The  servant  beaded  ignoranoe  of  this  Doliee. 
Tlie  master  then  produced  a  witness  to  prove 
that  the  servant  had  a  knowledge  of  it,  and  the 
magistrate  ^vas  satisfied,  from  what  the  witneas 
stated,  that  that  was  the  case ;  and  as  the  oms- 
ter  insisted  upon  the  agreement  being  en* 
forced,  viz.  the  forfeiture  of  fourteen  daya* 
wages,  dbmissed  the  complaint.  It  also  ap- 
peared in  evidence,  that  the  custom  was  to 
receive  the  notice  on  a  Friday  night  at  the  pay 
tahie.  The  master  having  been  informed  mk 
it  was  his  (the  servant's)  intention  to  leave 
without  giving  notice,  refused  to  pay  the  serv- 
ant his  wages  when  he  applied  for  them  ea  die 
Friday  night,  telling  hun  that  as  their  roles 
were  as  before  stated,  he  would  not  pay  die 
wages.  The  servant  had  got  another  situatioD^ 
but  obtained  permission  from  his  master  to  gO' 
back  to  his  former  one,  and  give  the  notice 
required,  and  on  the  Saturday  applied  to  work 
his  time  out ;  hut  he,  the  erst  master,  sad, 
"  No,  you  have  left  ray  service  without  haraig 
given  me  notice,  and  therefore  I  claim  your 
fourteen  days'  wages.** 

I  win  thank  some  of  your  correspondents  ta 
inform  me,  whether  the  notice  so  placed 
agunst  the  wall  was  suffident,  and  the  magis- 
trates took  a  correct  view  of  the  case  or  not, 
by  dismissing  it.  If  they  did  not,  wiAt  wonkl^ 
be  the  best  means  of  recovering  the  waMi,> 
whether  by  action,  or  a  fresh  summons  before 
some  other  magistrates ;  for,  unfortnnately,  the 
act  gives  no  power  to  the  servant  to  appeal^ 
but  the  master  had  a  power  provided  the  decU 
sion  had  been  against  him.  It  was  contended, 
that  as  the  notice  did  not  say,  that "  No  serv- 
ant shall  leave  without ^r«/  giving  notice,"  the 
servant  could  at  any  time  come  and  serve  the 
time  out,  although  the  custom  of  the  country 
is  to  the  contrary.  Tlie  master  says,  that  as 
the  servant  did  not  come  on  the  Satorday 
momiug,  he  had  filled  the  situation  up  by  ano- 
ther hand,  and  therefore  he  would  be  placed  in 
an  unpleasant  situation,  if  the  servant  had 
been  allowed  to  come  back.  Under  these  dr- 
cuinstances  the  magistrates,  alrhongh  they 
thought  it  a  hard  case  towards  the  servant, 
felt  bound  to  give  the  decision  in  favour  of  the 
master.  A  SuBSCEiasm. 

j4sht0n^nder»  Lpne. 


IRRBOULAR  PRACTITI0NBR8.«— PROPSS8IONAL 
PUFFING. 

Sir, 

I  folly  agree  with  your  correspondent, 
W.  L.  D.  in  his  animadveraions  on  the  disre- 
putable practice  of  placarding  adopted  by  a 
certain  class  of  professional  men,  and  I  beg 
leave  to  send  you  another  amusing  specimen  of 
puffing,  which  has  lately  been  circulated  in  thia 
neighbourhood,  in  the  form  of  a  hand  bill,  and 
also  in  a  provincial  newspaper, 

Montgomer^Mhire.  Vbrax. 


To  the  Gentlemen  of 
Neighbourhood. 


and  its 


Profbssional  engagements,  and  an  anxiety 
not  to  give  offence  to  any  by  omitting  to  cab , 


Sekctumfrmn  Cknrli^^hndeiM.^St^eriat  CoiarUs  S4tiUOMrt. 
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4qK>tt  theoD)  indoee  lAe  to  adopt  this  coune  of 
r^Caming*  my  most  sincere  thanks  to  those  of 
yoa  who  have  felt  so  personally  interested  in 
my  wielfare,  as  to  solicit  me  to  come  to  reside 
amoogsi  you.  I  am  happjf  to  inform  you,  that 
I  have  this  day  had  my  articles  assigned,  for 
the  very  abort  time  I  have  to  serve,  to  a  Mr. 

,  who  will  practise  as  an  attorney  and 

solicitor  at  .     I  need  not  (I  think)  say 

to  mch  of  you  who  know  my  habits  of  business, 
that  nothing  in  zeal,  perseverance,  and  indus- 
try, shaU  be  wanting  on  my  part  to  conduct  all 
profesaional  practice  that  may  be  committed 
to  the  care  of  the  office  with  which  I  am  con- 
nected. There  beimr  an  express  stipulation,  that 
all  traoBitctions,  with  the  papers  relating  thereto, 
which  are  in  the  office  on  my  being  admitted, 
will  then  be  handed  over  to  me  for  my  benefit, 
the  same  will  have  my  attention  from  their  com- 
mencement tUl  their  conclusion.    To  those  of 
you  who  have  not  known  me  from  my  fir^t  lie- 
mg  coanected  with  the  profession,  but  have 
kindly  confided  in  me  from  recent  transactions, 
I  cannot  feel  too  grateful ;  but  I  trust,  that 
thirteen  years'  entire  devotion  to  the  practice 
of  the  law  in  all  its  departments,  (particularly 
Conveyancing  and  Chancery  practice)  will  en- 
able me  not  only  to  retain  your  confidence,  but 
lo  obtain  the  confidence  or  all  whom  you  may 

kindly  solicit  in  my  behalf.    As  Mr. , 

may  be  known  to  most  of  you,  I  consider  my- 
selt  bound  to  say,  that  dispatch  of  business, 
and  promptness  in  settling  accounts,  will  be 
strictly  attended  to. 

To  secure  the  interest  of  all  in  the  best  pos- 
sible manner,  a  clerk  long  connected  with  one 
of  the  best  Land  Agency  Offices  in  the  princi- 
pality, has  been  engaged. 

*'  I  have  the  honor  to  be,  &c." 


FELONY  WHICH  CANNOT  BB  PUNISHED. 

To  the  Ediiar  of  the  Legal  Observer. 

On  the  subject  of  *'  A  Felony  which  cannot 
be  punished,"  allow  me  to  remind  you  of  the 
case  of  John  Minter  Hart,  an  attorney,  who 
was  tried  for  stealing  bills  of  exchange  from 
Sir  Jacob  Astley,  where  the  judges  determined 
in  favor  of  the  prisoner.  A  man  named,  I 
think.  Palmer,  had  been  previously  tried  at 
Clerkenwell  before  the  magistrates,  found 
guilty,  and  sentenced  to  transportation  for 
seven  years,  but  was  released  after  the  acquit- 
tal of  Hart. 

T.  T.  T, 


SUPERIOR  COURTS. 


WiaUi  Court 

CUARITT. — INFORMATION.— RELATOR. 

li  hag  been  the  unifurm  practice  to  ditpenee 
with  a  relator  in  ii^ormations  filed  by  the 
Attorney  General  under  the  Charity  Com- 
mtemm  acts :  Held,  that  wch  pruetiee  i# 


fight 9  even  where  an  in/brmath»  waejikd 
after  the  acti  expired,  under  a  certificate 
of  Commisiionere  dated  before  they  expired, 

Semble,  that  inordinary  Charity  in/ormations^ 
independent  of  the  Charity  Commieeiom  act, 
a  relator  ie  not  necessary,  sed  qusere. 

Semble  also,  that  if  a  relator  be  named,  it  is 
not  necessary  that  he  should  have  an  inter* 
est  in  the  charity ;  but  to  a  petitioner  under 
the  58  0.  3,  c.  101,  (Romiliy'sast)  such  in* 
terest  is  requisite. 

This  was  an  information  filed  by  his  Majes- 
ty's attorney  general,  upon  the  certificate  of 
the  Charity  Commissioners,  to  set  aside  an  im- 
provident lease  of  charity  lands. 

Mr  Pemberton  and  Mr  Hull  moved  that  the 
information  be  taken  off  the  file  for  irregulari- 
ty, and  that  all  proceedings  be  stayed  until  a 
proper  person  be  appointed  relator.    This  was 
a  caee  of  extreme  importance,  for  it  would  de- 
cide whether  an  information  filed  bv  the  King's 
attorney  general  under  the  ccrtincate  of  the 
Charity  Commissioners,  without  a  relator,  was 
a  valid'information.  There  were  two  grounds  on 
which  the  motion  was  supported.     The  first 
^vas  supposing  the  commission,  under  the  cer- 
tificate of  which  the  attorney  general  filed  the 
information,  to  be  still  existing,  had  that  learn- 
ed officer  the  power,  under  the  different  acts  of 
{mrliament,  to  file  an  information,  without  a  re. 
ator  ?  The  second  was  that,  as  the  authority  of 
the  commissioners  under  the  acts  of  parKa- 
ment  ceased  prior  to  the  filing  of  the  informa- 
tion, the  attorney  general  could  not  have  any 
authority  under  those  acts,  but  must  proceed 
with  a  relator  according  to  the  pre-existing 
practice.    The  first  act  (the  68  Geo.  3,  c.  91,) 
which  appointed  a  commission  to  investigate 
and  to  enquire  into  charities  for  the  education, 
of  the  poor,  was  to  remain  in  force  until  the 
year  1820  or  the  end  of  the  then  next  session 
of  parliament.    The  69  of  the  same  King,  c.  8 1 , 
the  next  act  passed  on  this  subject,  for  amend, 
ing  the  former,  extended  the  powers  oi  the 
commissioners  to  the  examination  of  charities 
generally,  and  was  to  remain  in  force  until  the 
month  of  August  1823,  and  from  thence  until 
the  end  of  the  then  next  session  of  parliament. 
This  act  directed  the  commissioners  to  cer- 
tify to  the  attorney  general  before  the  institu- 
tion of  any  proceedings.    By  another  act  of  the 
same  year (59  G. 3,  c.  91,)  /orriving  addition- 
al facilities  in  apf^cations  to  Courts  of  Equity 
regardiftgthe  management  of  charity  estates,' 
after  reciting  the  first  clause  of  each  of  the  vrt- 
ceding  acts,  it  was  enacted,  that  when  it  shidl 
appear  that  the  directions  of  a  Court  of  Equity 
are  requisite,  the  commissioners  may  certi^ 
the  particulars  to  the  attorney  general,  who 
may  apply  summarily  by  petition,  or  by  infor- 
mation in  Chancery  or  the  Equity  Excheauer; 
the  decree  made  in  either  Court  to  be  final,  un- 
less appealed  from  to  the  House  of  Lords  with- 
in a  year.      By  this  act  also  the  Lord  ChanceU 
lor  might  direct  the  petition  or  information  to 
be  heard  by  the  Master  of  the  Rolls  or  the  Vice 
Chancellor ;  and  if  there  should  be  an  appeid 
from  either  to  the  Lord  Chancellor,  that  appeal 
was  made  final.    The  next  act  was  the  6  0.  4, 
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Stq^eri^r  ComrU  .*  RqiU. 


c.G8,iHiM6oiitlniiftdforfbiir|«M«theiM>wen[^aii,^  and  a  note  bj  Mr.  SwmmIoii,  in 
of  the  commissionerf .    By  the  10  G.  4,  c.  67,   report  of  the  case  of  the  Bed/trfd  Churkff^^ 


these  powers  were  further  continued  till  July 
J830.  By  the  I  and  2  W.  4,  a  34,  tibe 
powers  of  the  Commissioners,  which  ex- 
pired in  18^0,  wer^  renewed  and  continued  un- 
til September  1833,  or  until  the  end  of  the 
theiti  next  session  of  parliament.  These  powers, 
th<erefore,  expired  in  August  1834,  and  they 
have  not 'since^  been  revived.  There  was  no- 
thing in  any  of  these  actsto-mfithorlw  the  at- 
torney generaUorfil&an  infonnation  in  charity 
mattera  without  a  reUitor^  The  preaeat  infor- 
mation was  therefore  .irregular,  4ind  the  .defen- 
dant was  entitled  to  tjhaprotection  of  t^e  Court, 
either. by!  haying  tho  information  tal&en  oQ*  the 
.  file,  or  all:proiceedings  stayed  untU  a  proper  re« 
lalor  b&Appoin^d. 

.  The  attonieyiipeneral  had  no  power  hy  vir* 
tue  of  .his  office  to  proceed  without  a  relator 
in  these,  matters.  JBut  if  he  had,  this  informa- 
tion would  be  clearly  irregular,  as  it  purported 
to  proceed  under>  <the  authority  ot  the  acta 
referred  to,  the  powers  of  which  ceased  in 
1834,  but  wa{i  not  filed  until  «he  October  of 
the  same  year,  and  consequently  out  of  tW 
powers  of  those  acta.  Anterior  to  1819,.  tho 
;  attorney-general  had  no  power  to  file  an  in- 
formation without  a  relator,  in  «  casfs  which 
did  not  directly  concern  the  whta  of  the 
Crown,  Now  that  all  the  aGtssinfiel819,dtrect» 
!qj^  how  that  officer  was  to  proceed  in  mattera 
relating  to  chanties, haveexpired)  hemust  imM 
ceed  according  to  the  pre-exiittittg  pttactictf. 
Lord  RedesdiJeohs&ivti  in  his  book,  thsit  *^  m 
suits  which  do  not  immediately  concern  the 
righta  of  the  Crown,  some  person's  matne.ia 
werted  in  th^  infonnation,  who  is  considered 
aiiswerable  for  the  proceedings."*  And  ajfain, 
*'  when  informatjona  concern  only  the  nghla 
cjf -the  Crown,  or  those  rights  which  <tho 
Crown  takea  under  its  .particular  protecliofi, 
they.ar^  exhibited  iivthe  name  of  the.  Kingfv 
Attorney,  or  SglicitorpGeaeral,  as  iaformtmlsri 
in  tAe  kiitsK.QOieyahiHi^t  in  the  former,' eomo-f 
dmes,  a  r^ator  isnamedr  who  sustains  and 
directs  the  suit.''^  Tha  same  learned  liord  said, 
in  MucJdow  t.  tkt  Allnrfng-GentrM^^'f  thene. 
are  instances  where  the  «rown'0<ficer»  thongh 
he  might  proceed  in  his. own  namis,  tdquires  a: 
rjektor,  that , the  Court  noay.  award  costs  if  it 
think  proper." , .  They  cit^  to  the  same  effiKi 
Cooper's  .  Equily,<i,  the  AfterMep^GstMrni  y^ 
Suuurl,;  the  Aitwrn^G^tttral  v.  ike  Ettri  ^f. 
Askburnham.^thiRA^MkCi^riiGefMrtviri,  Vmam\% 
where  8ir  .At/ifi  Leaieh  said,  that  before  d^ 
piassing  of  the  59  O.  3L  it  was  the  settled 
practice  of  this  Conirt  that  the  attorney-gene^; 
ral  could  not  proceed  ia  an  information  re* 
spectiog  a  charity,  without  naming  n  relatoR 
who4night.be  answerable  ior  the  costs  to  the 
delen^ants..   The,  JUorne^Generai  t^  Mm^ 


,  •  p.  22, 4th  edit.        K  P.  99-100. 
c  4.D0W.  I.        dp.  102-4.  . 
•  IVes.  72,&2Ve8,330. 
'  Sim.  &  Stew.  396.       «  J  Ross..! 


where  Lord  Eldon  having  said,  that  the  ap- 
pointments of  a  relator  was  not  necessary  m 
charity  informations,  the  reporter,  as  if  doubt- 
ing thati/ir/ifM,  refers  hack  to^his  own  note  t» 
the  case  of  the  AUurtuy -General  v.  .^rwM,^ 
referring  to.all  the  authoriUeato  the  contrary. 
Mr.  Bkker$tetk^  (with  whom  was  Mr.  9Fm, 
Jtuitell,)  in  support  of  the  information.  -Skioe 
thciioD  iG«D.^3f'nnme^o<l^ 'Charity  inlbrmatioM 
havioibeen  filed^ijn  which  decrees- have  hactt 
made;  orders  ba?e  been  pronouaeed,  soine 
executed,  others  in  tfae» coarse  of  exetntieit,  fa 
all  ithe  various  stages;  and  of  all  these  In* 
fbrmadons,  not  one  had  been  filod  mth  » 
r^tor.^  After  tfa»a  lapse  of  mony  years,  k  wai 
mcfved  for  thia*  occasion  to  discover  that 
every  one  of  these  ded^eawere  improper,-aiid 
that  aQ  the  orders  made  might  be  'resiatedi 
%vithont  danger  of  contempt;  for  it  was  a  mat* 
ter  of  right,  forsoodi,  that  inevery  information 
a  relator!  be  named.  It  oould  not  he  assumed 
that  aU  oourta  of  eqaity  ^ad  been  so  bHad  and 
soigrossly  in  error  t  that  the 'counsel  who  had 
to:  defiand  8o<  many<vnf^maiions,  J^retuelysU 
milar  to  the  present,' had  all  been  00  gready 
benighted  as  isot  to'.have  observed, 'and  coase* 
qnently  to  have  availed  themselvesi  of  eo  clear 
and'so  i)bviou8<a  defence  as  this  oiow  urged  "fnr 
thei  ftrat  simejl  It  waa  rather  to  be  preaomed 
that  every  thing-  waa  rightly  conducted.  The 
I  charity  commissioners  were  bound'  to  certify  t«^ 
the  Attorney-General,  and  when  tiiey  had -done 
so^  then  it  was  that  the  Aiaorney-Oenera^  was 
anthoriaed  to  filean  information..  The cer^. 
cate  u(ider  whioh  the  presiant  information  vrm 
filed,  was  dated  when  the  last  act  was*  in  fioree;^ 
the  coinbiissiiMiers  coABeqoehtly  had  authority 
under -that-  act.  The  argument  against  thia 
information  was,  that  though  the  comrai&ston- 
ers  found  out  abuses  in  diffi^r^nt  charities 
which  ought  to  be  remedied,  and  certified  the 
same. to  the  Attoiine^-Geqend, yet,  if •  the  act 
ceased  before  the  suit  could  be  instituted,  no 
redress  cotdd  be  obtained,  because  there  had 
not  been  time  (as  in  ttke  present  case)  to  pm' 
an  in£ormation  on  the  filea  of  this  Court. 

The  Attocni^  Qeneral  had  an  inherent  power 
to  file  an  infonnation  without  a  relator.  C^ea 
had  been  cited,  .authorities  rderred  to,  with 
whidi  he  would  not  quarrel;  but  the  realqoes- 
tion  was,  had  the  Attorney-General  a  r^rht  to 
filek  a  <i-harity,  information  without  a  relator^ 

is  no  doubt,  though  relators  are  couunonly  re- 
ouii'edTor  ihe  purpose  of  sustaining  costs,  the 
Attorney-General  may,  if  he  pleases,  proceed 
without  a  relator.^"  On  this  dicittm,  which  had 
been  partly  oenfinf^ied  by  thelateAKaster  of  the 
Rolls,  in  the  Attorn^- General  vi  the  Earl  ^ 
AMurnham,  they  would  rely,  against  Mr. 
Cooper  and  Mr.  Swamipn,  and   even  Lord 


It  2  Russ.  306. 
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«MhoMwia  nMe  (^  to  tfie.4th  edhionof.Mii. 
lorfP»fileuSiigl,  p.<^.>  ':      <     i      '  . 

Tfaa  A/«fAfr  qf  the  Hoik.-hili  aettns  to  mey  in 
nne  past  of  this  case  Lord  jE/i/car  ent«iltahit>ttn 
opAHHfe.  4eoide(&v  opposite  to  that  of  Lord 
JinitstMt,  It  Mova  iiie,  therefore,  to  look 
uito  ftfae  cases  referred  to,  which  seen  to  Aiie 
m  fdoiibc  upon  a  pr<q»osition,  which  I  never 
donbted.  Honrever,  that  is  no  reosoaWhyl. 
^ftoolrhAot  iook  hilo 'the  CB^es.  LordJIftfH*-. 
JtM  used  to  Mf  that  nothing  was  so  diffitait 
of  pmof  as  that  wfaidi  isvery  oodyknew. ' 

His  Utrnor,  on  a  subsequent  day,  in  deliver- 
ia|^    his   jttdgiDeiit  4in  the   case,    observed, 
<hat   BM  attentavei  consMeration « of  the  acts 
ranoved  ail  do>iibt  on  the  main  qnestion.    it 
was   perfectly  clear,  that  although  the  acts 
sDider  which  fhe  charity  comtnissioners  were 
•oppoiiited  were  only  temporary,^  and  the  last 
<a  them 'had  expired  in.Auf^t,  1834,  still 
the  correllative  acts,  as  the  2d  of  \V.  4,  c. 
Sff  avtlioriiing  the  Attorney-General  to  pro- 
ceed in  a  certain  mode  upon  their  certifi- 
cate,  were  permanent,  and  were  not  to  be 
confined  within  the  same  limits  which  cir- 
comacribed  the  powers  of  the  'Commissioners. 
it  was,  therefore,   unquestionable,  that   the 
power  of  the  Attorney-General  to  deal  with  any 
eertificate  of  the. commissioners,  made  while 
their  authority  was  in  .force,  continued  in  full 
operation,  notwithstanding  that  (he  official  ex*. 
istence'*of  those  cotnmissiotiers  had  cetUed. 
Tbat'beidg  his  opinion  with  respect  to  onb  part, 
of  the  case,  he  entertained  no  doubt  on  the' 
proposition  that  "no  relator  was  nfecess&ry  in' 
this  case,  as  in  ]^ractice,  imfecd,  none  had  eyer 
httii'  rei|uired  many  tnfehnation  filed  br.the 
A^toniey^leiiaral  upon  the  /certificate  or  the 
eooimissioners,  under  the  special  authority  of 
the  acts.    Hiaviiig  «ome:to  this  result  upon 
the  €onstnictioB>of  4he  statutes,  and  the  uni- 
fionn  -praetice  under  them,  it  was  unnecessary 
to  eonaider  the  general anestion which  had-been 
nosed,  with  re^rd  to  the  imperatire  nature  of 
^e  rule  requiring^  a  relator  to  be  named  in  all 
ordinary  infomntions    respecting    charities; 
but  theakithorities  appearea  to  be  less  untform 
upon  the  point  than  he  had  prefiouslysup- 
posed^. 
The  motion  was  refused,  with  costs. 
jiiiomep^Genentl  v.  BuUin,  at  Westminster, 
Jan.  22  and  24,  1836.  * 


[Before  the  Pour  Judges.]  . ' 

HA'ftBAa    CORPUai — PROCBDSNDO!.*— INPERrOU 

JCRISfDICTION,— ^AIL. — ATTORNJET.^-<:CRTI« 

FICATE. — RENDER  OF  PRINCIPAL. 

//  tff  na  fibfecihn  toM  itrii  q^- habeas  corpus, 
and  therefire  nQ  gr^nd/jijnr' itmvfig  a  wn0 
^procedendo,,  iAai  the  name  of  the  atior- 
netf  who  gue§  out  the  former  terii  was  not 
at  the  time  of  suing  it  yut  on  the  roll.   'J  '* 

In  this  case  an  action  was  brought  in  the 
Palace  Court,  and  com-menccd  Wlthsenric^ble 
process-.  A  writ  of  habeas  totphts  was  subse- 
quently issued  at  the  instance  of  the  defendant, 
by  which  the  proceedings  were  removed  into 
the  Court  of  King's  Bench.  At  the  time  of 
issuing  the  writ  of  habeas  corpus,  the  name  of 
the  attorney  who  sued  it  out  wes' not  on  .the 
roll.   On  this  ^o«nd  a  writ  ^ procedendo,  wiii 


1  The  present  Fice-Chuncfllor  said,  in  the' 
jiilorne^General  ▼.  the  Skinners*  Companp^ 
p,  58,  anie^  a  relator  is  not  necessary.  Lords 
Eldon  and  Hedes^aie,  apparently  differing  on 
this  point,  seem  to  agcee  on  another  point  not 
raised  in  the  present  case,  viz.  that  a  person 
may  be  a  relator  in  a  charity  information,  al 


SmaHsioMi  in  which  Lord  Eidon  expressly  said, 
he  need  not  have  an  interest ;  but  his  lordship 
decided  that  such  interest  is  necessary  ton  pe- 
titioner under  52  Geo.  3,  c.  101.  For  different 
other  questions  arising  upon  charity  informa- 


obtiOaed  and  Iksaod.  Proceedings  were  then 
had  in  the  Palaee  Oourtoa  theiaetion.  / 

.  A>rule  nisi  was  eubsequenlly  obtained  at  the 
instance  of  the  luul,  f^r  .granting  ithe  writ  dT 
pneedendoukd  retaming  the  habeas  aorpsrs,  on 
the  grondd  that  the-fermerwFit.had«imprbvi- 
dently  issued.  ./.     .. 

Cause  was  afterwai:dsihewn  on  behalf  of  the 
pladntiff  below,  and  it  was  contended,  that  the 
objection  to  the  writ  of  habeas  evrpui  must  be 
tsoaaidered  asfatal,  astt  was  isaatd  iiy  ai»aMoiy 
ney  who  imd  ^m>  anthority  ia.  point'  of  Jaw  to 
issue  the  writ ; .  secondly,  by  tl^  statute  of 
21  James  Ij  c.  23,  s.  3,  it  is  dearly  irregular, 
the  procedendo  liaving  been  awarded.  At  anj 
rale,  the  bidl  had  nO  right  to  mekethiafipph- 
bition.  '••*       » 

*  In  support  of  the  rule,  it  Was  satMniMeir  HuH 
the  objection' as  to  the  attorney' #bo  had^SUed 
out  the  writ  oi  habeas  eorpur  bcJmg  off  the-ir^^, 
it  was  not  here  availaUe.  Such  a  'coafaeten 
the  part  of  the  attorney  might  suhjeM  MaS'to 
a  proceedinsf  for  penalties,' but  eould  notttffMC 
his  clienf  s  interests  in  the  proceedings^ie  had 
taken.  It  would  be  most'  monstrous^'  -thift  4 
client  should  be  obliged  to  make  ia^rmriA  as 
to  whether  a  person  whom  he  employed 'as- aa 
attorney,' had  complied  with  alHhe  acttptflised 
by  the  legislature  for  the  regulation  •  of  attor- 
neys; yet  he  must  do^  so  if  the  proetftdfogs 
taken  for  his  benefit  were  to  be  affected'4>y  the 
fact  of  an  attorney  not  taking  out  bis  cmifi^ 
cate  regularly.  Then  the  stattfte  of  James 
did  .not  apply  to  cases  where  the  appKcatioft 
was  made  at  the  instance  of  the  bail.  The  bail 
clearly  had  an  interest  in  these  proqeedin^,  as 
they  ought  to  be  enfpowered,  if  they  thought 
proper,  to  surrender  the  defendant  in  their 
own  discharge. 

The  Court  was  of  opinion,  that  the  objection 
to  the  habeas  corpus  was  not  available,  and^hat 

tjoos,  see  the  case  of  Attorney-General  v,  the 
Churchwardens  of  St.  Dunstan,  8  Leg.  Obs. 
460,  461;  Attorney-General  v.  the  Skinners* 
Company,  ante,m'  57, 58  ;  and  Attorney-Ge- 
neral V.  the  Fishmongers'  Co^npany,  p.  107. 
ante. 
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the  bdl  had  a  Ajfkt  to  Interfere  ia  th€  present 
way,  and  that  the  statute  of  tTames.  did  not  ap- 

Sl  to  such  a  writ  of  procedendo  as  the  present, 
iied  under  such  circumstances.  The  present 
rule  was  therefore  directed  to  be  made  abso- 
lute. 

.    Rule  absolute. — Glynne  and  others  v.  Hutck^ 
inion,H.T.lS35.    K.  B.  F.  J. 


AMENDMENT  OP  JUDGMENT. — CLERK  OP  THE 
TREASURY. — RULES  NISI  AND  ABSOLUTE. 

fFhere  an  amendment,  although  it  h  a  mere 
misprision  of  the  clerks  may  be  objected  to 
by  the  other  side,  a  rule  nisi  only  will  be 
granted  in  the  first  instance. 

In  this  case  the  plaintiff  had  obtained  judg- 
ment against  the  defendant.  In  the  entry  of 
it  in  the  treasury,  certain  mistakes,  amounting 
however  only  to  misprisions,  were  made.  It 
iwaa  suggested,  that  the  rule  for  that  purpose 
ought  to  be  absolute  in  the  first  instance. 

The  Court  was  of  opinion,  that  under  the 
'  drcumstances  the  proper  rule  to  be  granted  in 
.the  first  instance  was  a  rule  niti.  - 

Rule  nitf  accordingly. — Jokm  v.  Cranen^  £; 
T.  1836.    K.  B.  F.  JT 


ACnji'itr  SUnci  ^rxrtto  Court. 

fudge's  ORDER. — IRRBGULARITT. — TIME  FOR 
PLEADING. — NDLUTY.— PLEA. 


What  is  the  meaning  of  the  word  "till,'*  in 
granting  time/or  pleading. 

.  In  this  case,  before  the  time  for  pleading  was 
out,  the  defendant  made  an  application  tova 
Judee  at  chambers  for  the  purpose  of  obtain* 
ing  rarther  time  to  plead.  The  learned  Judffe 
after  hearing  the  attorneys  on  both  sides,  made 
an  order  that  the  defendant  should  have  *'  till" 
a  certain  day  to  plead.  Afterwards  the  defend- 
ant on  that  day  delivered  a  plea  ^  the  plaintiff 
without  a  date.  Judgment  was  then  signed  by 
the  plaintiff  as  for  want  of  a  plea. 

A  rule  nisi  was  then  obtained  on  the  pai^  of 
the  defendant,  to  set  aside  the  interlocutory 
Judgment  Uius  signed,  as.  irregular,  on  two 
grounds ;  first,  tlmt  the  plea  was  a  good  one, 
or  at  any  rate  only  irregular,  and  not  a  nullity ; 
and  secondly,  that  the  judgment  was  signed 
too  soon,  because  the  defendant  had  the  wnole 
oiP  the  day,  tUl  which  the  time  for  pleading  was 
enlarged,  for  the  purpose  of  pleadmg. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  phuntiff  was  right  in  treat- 
ing  the  plidntiff  's  plea  as  a  nullity,  inasmuch 
as  by  the  Pleadinu?  Rules  of  Hilary  Term  4  W. 
4,  it  was  requireo,  that  every  pleading  should 
be  entitled  of  the  day  of  the  month  and  year 
on  and  in  which  the  pleading  was  filed  or  de- 
livered. The  plea  in  the  present  case  had  not 
compUed  with  that  requisition  of  the  rules,  and 
was  therefore  a  nullity :  the  plaintiff  was  there- 
fore entitled  to  treat  it  as  such,  and  consequent- 
ly to  sign  interlocutory  judgment  as  for  want 
of  a  plea.  The  judgment  consequently  which  it 
was  now  sought  to  set  aside  was  perfectly  re- 
gular. 


In  snpport  of  the  rnle,  ii  wac  eoaMAei, 
first,  that  the  defect  of  the  date  was  a  mere 
irregularity  in  the  plea,  and  did  not  render  it 
a  nullitv.  It  might  be  a  ground  for  settinir  it 
aside,  but  was  not  a  ground  for  treattng-  tbe 
plea  as  a  nullity.  But  even  if  it  were  a  mofif  y, 
and  the  plaintiff  had  been  entitled  so  to  treat 
it,  he  had  been  too  soon  in  availing  himself  <3t 
his  right;  as  the  defendant  having  the  wh<4e  of 
the  &y  till  which  the  time  for  jdeadia^  was 
■enlarged  for  the  purpose  of  pleading,  he  nss^ht 
in  the  course  of  the  day,  after  the  delivery  of 
the  supposed  bad  plea,  have  delivered  anomer 
which  might  be  good.  Whichever  way  tbe 
proceedings  were  viewed,  it  was  dear  that  the 
phiintiff  had  been  irregular  in  signing  the  ia- 
terlocutory  judgment  now  required  to  be  aet 
aside. 

Patteson,  J.,  abstained  from  giving  any  opios. 
ion  with  respect  to  the  plea  itself,  bat  expres- 
sed it  as  his  opinion,  that  the  word  "  till "  waa 
inclusive  of  the  day  till  which  the  time  for 
pleading  was  enlarged.  He  therefore  directed^ 
that  the  rule  for  setting  aside  the  interiocotory 
judffment  should  b%  made  absolute. 

Rule  absolute. — Dakint  v.  Wagner,  H.  T. 
1836.    K.B.P.O.  ^ 


INTBRPLKADKR  ACT. — TIMB  FOR  DECLARING, 
— STAY  OF  PROCBEOINOS.-^LACBCS. 

fFhere  a  plaintiff  is  out  o/*  Court  for  not  ie^ 
daring  in  due  time,  although  he  has  siaid 
his  proceedings  in  consequence  of  an  app&. 
cation  goinf  on  in  another  quarter  wiii 
respect  to  his  claim. 

The  sheriff  in  this  case  applied  to  the  Coait 
for  a  rule  under  the  Interpleader  Act,  for  re- 
lief against  conflicting' claims  set  up  by  diflfen. 
entnarties  on  the  property  seized,  llie  plain- 
tiff  had  brought  an  action  of  trover  for  tbe 
pods  seized  under  the  execution  writ  placed 
m  the  hand^  of  the  sheriff.    The  writ  of  anm. 
mons  by  which  his  action  was  commenced,  was 
issued  on  the  28th  of  May,  }833.     The  sheriff 
obtained  a  rule  to  shew  eause.ander  the  Inter- 
pleader Act,  on  the  12th  of  June,  with  a  stay  of 
proceedings.    This  rule  was  enlarged  to  shew 
cause  at  chambers.    The  parties  appeared  on 
the  enlarged  rule  before  a  learned  Judge,  and 
the  matter  then  stood  over  for  further  affidavits 
to  be  filed.    Matters  thus  stood  over  in  tlus 
way  until  the  month  of  September  1834,  when 
on  attending  an  appointment  before  Mr  Baron 
Bolhnd,  his  Lordship  was  of  opinion,  that 
without  consent  he  had  no  power  to  decide  the 
matter  in  dispute.    Consent  being  refused,  a]^ 
plication  was  made  to  the  Court  of  Common 
Pleas,  in  which  the  rule  had  been  originally 
obtained  by  the  sherifis,  and  the  Inteipleader 
rule  discharged. 

The  plaintiff  then  declared  in  this  action 
December  22d,  1834. 

An  application  was  then  made  to  this  Court, 
and  a  rule  nisi  obtained,  for  staying  proceed- 
ings in  this  action,  on  the  ground  uat  a  year 
had  elapsed  since  the  suing  out  of  the  process 
and  the  time  of  declaring. 


.  St^perior  CArtt  -  B»ehe^uar.^li&ie$  of  the  Week* 
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r  '  ikk  ikewiog  caiUfiK  n^tSmt  this  rule,  it.ivatf 
cootendeil,  that  the  whole  period  doriiig  which 

.  the  uiatter  of  the-lnterpleader  rule  was  pend- 

'  ing,  and  which  was  drawn  up  with  a  stav  of 

'  proceedin|^,  must  be  thrown  out  of  the  calcu- 
lation.   If  it  were,  the  Court  would  find  that 

*  the  plaintiff  had  declared  within  a  year  after 
the  sernce  of  his  process.  There  arises  conse- 
quently no  ground  for  staying  the  pkdn tiff 's 

l^roceedings. 

Pateeson,  J.,  was  however  of  opinion,  that 
the  Common  Pleas  interpleader  rule  had  ex- 
pired at  the  end  of  Trinity  vacation  1833 ;  and 
aa  there  was  no  proof  given  that  the  present 
defendant  had  acted  upon  it  afterwards,  the 
present  rule  must  be  al>8olute  for  slaying  the 

» plaintiff '1  proceedings. 

Rule  absolute  accordingly. — Uniiif  v. 
Humpherjf  and  anaiker.  H.  T.  1835.  K.  B. 
P.  C. 

tfnf^f qtttr  0f  IfHUni. 

MISKOHER. — PLKA  IN  ABATEMENT. — AHENO- 
JIEXT. — WAIVEn. 

Since  the  Late  Amendment  Act,  a  mistake  in 
the  plaintiff  *m  christian  name,  anly  farming 
a  graund  far  application  to  amend  by  the 
d^enOant,  it  is  unnecessary  to  apply  on  the 
ffirt  if  the  plaintiff  for  that  purpose. 

In  this  case  the  plaintiff '^  real  name  was 
vJohn  Moody,  hut  the  writ  and  i^  subsequent 
proceedings  in  the  action  described  hi  n  as 
-VVilHam  Moody.  Issue  having  been  joined,  an 
oppliration  was  made  on  behalf  of  the  plaintiff 
to  amend  the  mistake. 

The  Court  was  of  opinion,  that  the  amend- 
ment was  unnecessary  on  behalf  of  the  plaintiff, 
if  the  person  called  in  the  proceedings 
^WHliiiro  Moody,  was  really  John  Aioody.  Pre- 
^ous  to  the  Law  Amendment  Act,  the  defend- 
ant could  only  have  taken  advantage  of  the 
error  by  plea  in  abatement }  since  that  statute 
passed,  lie  must  apply  under  such  circum- 
.  stances  to  amend,  at  the  expense  of  the  plun- 
tiff.  Not  having  done  so,  no  advantage  could 
be  taken  of  the  error,  if  at  the  trial  the  iden- 
tity of  the  real  pluntiff,  and  the  person  men- 
tioned in  the  proceedings  as  the  plaintiff,  could 
be  established. 

Rule  refused.— .1f(Wj^v.  Oslutt,  H.  T.  1835. 
Excheq. 

'    AFFID.WIT  OP  DSRT.'^^DESCRIPTION  OF  OX- 
PONBNT. — PntNCIPAL  AND  AGENT. 

fFhat  is  a  sufficient  description  if  a  deponent, 
in  an  aff  davit,  of  debt. 

In  thb  case  an  application  was  made  by  the 
.defendant  to  discharge  him  out  of  custody,  on 
.the  ground  of  the  deponent  who  made  the  affi- 
davit of  debt  having  been  improperly  described. 
He  merely  stated  himself  to  be  the  agent  and 
•aolicitor  of  the  plaintiff,  who  was  an  hotel- 
kecj>er,  but  did  not  mention  the  means  he  had 
of  information,  so  as  to  enable  him  to  speak 
'  with  certainty  on  the  debt  alleged  to  be  due 
Jrom  the  defendant  to  the  plaintiff. 

The  Court  was  of  opinion,  that  the  affidavit 


was  sufficient,  aftd  theref^re'refased  (o  inter- 

ferC'to  discharge  the  defendant.       

Rule  re(iueA.-r'Short' y.  Campbell,  H.  T. 
1835.    Excheq. 


PAYMENT  INTO  COURT. — TRC8TXX. — ^KXTftA. 
COSTS. — STATINQ  PROCEEDINGS. 

If  one  action  is  brought  under  suspicious  dr^ 
cumstances,  the  Court  will  not  interfere,  on 
a  motion  to  stay  proceedings  on  payment 
of  costs,  and  of  money  into  Court,  togwe  the 
plaintiff  his  extra  costs,  but  will  leave  the 
latter  to  make  a  substantive  application. 

An  application  was  made  in  this  caae  to  stay 
proceeaiitfs,  on  payment  into  Court  of  the 
sum  sought  to  be  recovered,  with  cottts.  A  rule 
nisi  having  been  obtained — 

Cause  was  shewn  against  it.  It  then  appear- 
ed that  there  was  some  doubt  whether  the 
plaintiff  had  any  authority  to  bring  the  action. 

The  Court  then  made  the  rule  absolute,  leav- 
ing it  to  the  plaintiff  to  come  to  the  Court  with 
a  substantive  motion  to  obtain  his  extra  costs. 

Rule  absolute  accord ingly.—Jisii^f  .v.  Brum' 
well,  H.  T.  1836.    Exch^. 


NOTES  OF  THB  WEEK. 


bousjs  of  lords. 
Bills  for  second  Reading. 
TUle  of  the  Bill.  Proposer. 

Residence  of  Clergy.  Lord  Brougham. 
PluralidesPrevention.  Lord  Brougham. 
BccleaiasticaUurisdic* 

tions.  Lord  Brougham. 

lU^  Securities. 


HOUSE  OF  COMMONS. 

Bills  to  be  brought  in. 

Law  of  Tenure.  •  Sir  J.  Campbell, 

Law  of  Escheat.  Sir  J.  CampbelL 

Prisoners' Defence.  Mr.  Ewart. 

County  Coroners.  Mr.  Cripps.  5  May, 

Poor  Law  Amendment.  Mr.  Trevor. 
Registration  of  Births, 

&c..     .  Mr.Wil]cs.l9May. 

Tithes  Commutation.  Chauc.  of  Excheq* 

Second  Reading, 
Law  of  libeL  Mr.  0*ConneU. 

Bankruptcy  Funds.        Master  of  the  Rolls. 
Ecclesiastical  Courts.      Attorney  General. 
Clergy  Discipline.  Attorney  Oeneral. 

Dissenters'Marriages.    Chancellor  of  Exch. 

29th  April. 
Infants'  Property  (Ireland) . 
Contempts  in  Equity  (Ireland). 
Oaths  Abdition,  1  dth  May. 
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N9tf  o/ti*.  Wt0h.—AM»wtn  to  QwrfM.— AMor^«  LfMn^Bot. 


Copyholds    Kifiran- 

chisementl  Sir  J.  Campbell. 

Highways.  Mr.  Lefevre. 

Registration  of  Voters.     Lord  J.  Russell, 

mil  May. 

Consideration  of  Reports* 

Exepation  of  Wills*      Sir  ^.  Campbell*. 

12th  May. 
LawofBxecutorB,&c.     Sir  J.  Campbdl. 

I2th  May. 
Abolishing  Imprison- 
ment for  Debt,  &c.    Sir  J.  Campbell. 

15th  May. 

I«0BD  eHANCBJUbOB  OP  XBBLAND, 

We  are  informed,  on  satisfactory  autho- 
rity, that  Sir  Edward  Sugden,  on  retiring 
from  the  office  of  Lord  Chancellor  of  lre-> 
land,  will  not  return  to  the  Bar,  but  accept 
the  usual  pension.  We  think  his. case  will 
not  come  within  ^he  statutes  which  render 
pensioners  ineligible  to  be  elected  members 
of  Parliament.  See  tiie  law  on  this  subject, 
in  our  last  Number,  p.  481.  An  instance 
has  occurred,  we  understand,  in  which  a 
former  Lord  Chancellor  of  Ireland  sat  and 
voted  in  the  House  of  Commons. 

BIPIIAL  OF  ATTOBNBTS'    CBBTIVIffATB   nVTY, 

We  understand  that  petitions  are  pre- 
paring for  the  repeal  of  the  Annual  Certifi- 
cate Duty  of  Attorneys  and  Soliciton.  We 
have  frequently  adverted  to  this  subject, 
and  shall  be  glad  to  publish  the  substfAoe 
of  a  weU  considered  Petition,  in  order  that 
the  attention  of  the  Profession  in  different 
parts  of  the  country  may  be  attracted  to  it. 
The  tax  is  unjust,  because  it  is  inflicted  on 
one  class  of  the  oommunity  only ;  and  it  is 
unequal  in  its  operation,  bearing  on  the 
comparatively  poor  as  heavily  as  on  the  rich. 
In  the  tesult^  it  must  have  the  ■  effect  of  a 
tax  on  Justice,  and  ought  on  every  princi- 
'ple  to  be  repealed. 


BXCHSaUBB  OF  PLBAS  SITTIKOB. 

The  entry  of  causes  for  the  Second  Sit- 
tings in  Middlesex  closes  on  Monday  even- 
ing, April  27th,  at  8. 

For  the  First  Sittings  in  London,  on 
Thursday  evenings  Apiil  80th. 

For  the  Second  Sittings  in  London,  on 
Monday  evening,  May  4th. 

For  the  Sittings  citer  Term  in  Middle- 
sex, on  Tuesday  evening.  May  12th :  and. 

For  the  Sittings  after  Term  in  London, 
on  Wednesday  evening.  May  Idth. 


Mr.  B«o&  Omaey  wlU  try  Omms  at'tiie 
Sittings  in  Term. 

Causes  remaining  tmtried  frtHn  the  First 
Sittings  in  Term,  are  taken  first  at  Oie  Se- 
cond Sitttings.  < 

Undefended  Causes  axe  taken  at  the  Sit- 
ting of  the  CcMUC. 


ANSWERS  TjO. QUERIES. 


%nSn  of  9r0pfrts  anH  (IDanbepaming. 

STOCK.— H|ISBANJ>  AND   WIFB.      P.  399. 

I  think  that  ^.,  the  widow,  is  entitled  to  the 
stock  in  question  by  ^mrvivorship.  It  eaanol 
be  said  that  the  fset  of  the  husband's  havini^  it 
in  his  power  to  transfer  the  stock  without  the 
consent  of  his  wife,  amounts  to  a  reduction  of 
the  chose  in  acdon  into  possession ;  indeed  the 
point  appears  too  clear  to  admit  of  any  doubt. 
Where,  mdeed,  a  husband  had  during  Ids  fife 
assigned  stock  belonging  to  his  wife  for  valu- 
able consideration,  such  an  assignment  would 
be  supported  in  equity,  on  the  ground  that  the 
husband  having  bad  the  power  to  reduce  it 
into  possession,  should  be  considered  as  hanng 
done  that  which  he  might  and  oog^bt  to  have 
done.  Honner  t.  Moreion,  3  Russ.i65.  The 
busliandj  therefore,  not  baring  reduced  ike 
stock  into  possession,  it  foUon^,  that  as  tlie 
husband  and  wife  wexe  entitled  to  it  by  entire- 
ties, the  stock  belongs  to  her  by  sumvorship. 
Doe  T.  Parratt,  5  T.  R.  662.  0) 

Canimau  lafo.  ' 

LIABILITY  OF  INVKSBPBBS.— GUSSV.      P.  396. 

T.  p.  will  find  a  confirmation  of  the  text  of 
Blackstone  in  Bac.  Ab.  tit.  Inns  and  Inn- 
keepers, C.  1  &  3.  The  29  Car.  2,  c.  7.  s.  3, 
allows  innkeepers  and  keepers  of  eating-bouses 
to  cook  and  sell  provisions,  to  those  not  other- 
wise prorided  for,  on  a  Sunday.  Spbs. 


THE  EDITOR'S  LETTER  BOX. 


The  arrear  of  Reviews  of  New  Books,  we 
hope  to  dispose  of  in  the  next  and  fbUowing 
number. 

We  thank '»  An  Old  Subscriber." 

The  Queries  and  Answers  of  A.  H.  'D.| 
Aspire ;  A.  Z.;  A.  W.  W.;  W.  H.  S. ;  have 
bisen  received. 

.  A  comparatively  saudl  number  of  the  Muni* 
cipal  Corporation  Report  has  been  printed. 
The  subscribers  who  xeqaireit  will  please  to 
make  early  application. 

The  Title-Page,  Contents,  and  Index  to  tiie 
Ninth  Volume,  will  bepublidied  early  in  May, 
without  any  extra  charge. 

The  Letter  of  Justitia,  on  the  Regulations  of 
the  Inns  of  Court,  shall  be  immediately  cond- 
dered. 


^ht  UegflA  ^"bitvhtv. 
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**  Quod  magis  ad  Nf)n 
Pertioet^  et  nescire  malum  eat,  agitamui." 

HORAT. 


LEGAL  BIOGRAPHY. 


No.  vin. 

8IB   MATTHBW    HAI«B. 

Ik  continmng  our  series  of  the  distingoish- 
ed  Lawyere  of  past  timea,  we  avail  ourselves 
of  the  valuable  and  interesting  memoirs  of 
Sir  Matthew  Hale,  by  Dr.  Williams,*  who 
has  evidently  left  no  means  whatever  un- 
tried to  render  his  work  both  authentic  and 
complete.  Our  selection  of  incidents  most 
necessarily  be  very  limited  in  extent,  and 
confioied  to  those  which  are  almost  strictly 
of  a  legal  character. 

Matthew  Hale  was  bom  at  Alderley, 
Nov.  1,  1609.  His  father,  Robert  Hale, 
was  a  member  of  Lincoln's  Inn,  but  enter- 
tained scruples  on  the  phraseology  of  plead- 
ings. Bodi  his  parents  died  before  Hale  at- 
tained hi9  5th  year.  He  was  educated  at  a 
private  school,  where  he  was  distinguished 
for  his  proficiency  in  learning ;  and  before 
he  was  seventeen,  he  went  to  Magda- 
len Hall,  Oxford. 

Here  he  became  attached  to  stage  enter- 
tainments and  neglected  his  studies,  was 
load  of  dress,  and  delighted  in  company. 
He  preserved,  however,  his  purity  and  pro- 
bity of  mind.  He  excelled  in  gymnastic 
exercises,  particularly  in  fencing,  and  was 
thence  ambitious  of  "  trailing  a  pike"  in 
the  army  of  the  Prince  of  Orange.  This 
intention,  however,  was  happily  frustrated. 
A  law  suit,  which  involved  part  of  his  estate, 

»  Memoir*  of  the  Life,  Character,  andfFrit- 
ingt  of  Sir  Matthew  Hale,  Knight,  Lord  Chief 
Justice  of  England,  by  J.  B.  Williams,  Esq. 
LL.D.  F.S.A.  Published  by  Jackson  &  wJ- 
ford,  St.  Paul's  Church  Yard. 
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led  him  to  London,  and  brought  him  into 
the^  society  of  Mr.  (afterwards  Seijeant) 
Glanville,  who,  observing  his  clearness  of 
intellect  and  solid  judgment,  recommended 
him  to  pursue  the  law.  Hale  at  length 
adopted  this  advice,  and  abandoned  for  ever 
his  theatrical  predilections. 

He  was  admitted  student  of  Lincoln's 
Inn  on  the  8th  November,  1629.  He  was 
then  just  twenty,  threw  aside  his  gay  attire, 
and  for  awhile  studied  sixteen  hours  a-day. 
He  occasiopolly  went  into  convivial  compa- 
ny, until  one  of  his  associates  having  be- 
come insensible  from  intoxication,  and  ap- 
parently dead.  Hale  solemnly  vowed  to  ab- 
stain from  all  such  companionships,  and  he 
never  after  on  any  occasion  even  drank  a 
health.  He  now  divided  his  time  between 
his  exercises  of  piety,  his  professional  du- 
ties, and  general  science.  The  following 
are  his  celebrated  rules  of  conduct. 

Morning. — ^I.  To  lift  up  the  heart  to  God, 
in  thankfulness  for  renewing  my  life. 

II.  To  renew  my  covenant  with  God  in 
Christ :  1 .  By  renewed  acts  of  faith,  receiving 
Christ,  and  rejoicing  in  the  height  of  that  re- 
lation. 2.  Resolution  of  being  one  of  his 
people,  doing  hiiii  allegiance. 

III.  Adoration  and  prayer. 

IV.  Setting  a  ^vatch  over  my  own  infirmities 
and  passions,  over  the  snares  laid  in  our  way. 
Perimut  Ileitis^ 

Day  employment, — There  must  be  an  em- 
ployment— ^two  kinds : — 

I.  Our  ordinarv  calling,  to  serve  God  in  it. 
It  is  a  service  to  Christ,  though  never  so  mean, 
Coloss.iii.  Here  faithfulness,  diligence,  cheer- 
fulness. Not  to  overlay  myself  with  more  busi- 
ness than  I  can  bear. 

II.  Our  spiritual  employments.  Mingle  some* 
what  of  God's  immediate  service  in  tub  day. 

Refreihmenti.^-l,  Meat  and  drink,  moaer. 
atlon,  seasoned  with  somewhat  of  God. 
2L 
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II.  Recreation:  1.  Not  our  business.  2. 
Suitable.  No  games^  if  f^vtVi  to  covetousness 
or  passion. 

Ifnlone, — ^I.  Beware  of  wandering,  vain, 
lustful,  thoughts ;  fly  from  thyself,  rather  than 
entertain  these. 

II.  Let  thy  solitary  thoughts  be  profitable ; 
view  the  evidences  of  thy  salvation,  the  state 
of  thy  soul,  the  coming  of  Christ,  thy  o>vn 
mortality ;  it  will  make  thee  humble  and  watch- 
ful. 

Comptiny. — Do  good  to  them.  Use  God's 
name  reverently.  Beware  of  leaving  an  til  im- 
pression of  ill  example.  Receive  good  from 
them,  if  more  knowing. 

Evening. — Cast  up  the  accounts  of  the  day. 
If  aught  amiss,  beg  pardon.  Gather  resolntion 
of  more  vigilance.  If  well,  bless  the  mercy 
and  grace  of  God  that  hath  supported  Ihee. 

Mr.  Hale's  character  Boon  attracted  at- 
tention, and  he  acquired  the  friendship  of 
Sir  Wm.  Noy,  (afterwards  Attorney-Gene- 
ral), of  the  learned  Selden,  of  Mr.  Vaugh- 
an  (afterwards  Chief  Justice  of  the  Common 
Pleas),  and  of  Dr.  Usher,  the  Primate  of 
Ireland.  Under  this  high  encouragement 
he  pursued  his  studies  with  avidity,  was  un- 
wearied in  searching  records,  and  digested 
into  a  common-place  book  the  result  of  his 
reading.  This  volume  is  preserved  in  the 
Library  of  Lincoln's  Inn,  and  is  esteemed  of 
an  excellent  method.  Having  surmounted 
the  difliculties  of  his  profession.  Hale  ex- 
tended his  investigations  to  theCivilLaw^  the 
mathematics,  natural  philosophy,  ancient 
history,  and  other  subjects,  which  he  re- 
garded as  dwertions,  when  weary  with  pro- 
fessional labour. 

The  eariier  records  of  Lincoln's  Inn  be- 
ing in  an  imperfect  state,  the  date  of  his 
call  to  the  Bar  has  not  been  ascertained. 
His  reputation  soon  became  deservedly 
high,  and  he  was  assigned  as  Counsel  for 
the  Earl  of  Stafford  in  1640,  and  for  Arch- 
bishop Laud,  in  1 644.  He  was  afterwards 
nominated  as  counsel  to  assist  the  Parlia- 
mentary Commissioners  in  treating  with 
those  of  the  King ;  and  on  several  other 
state  occasions  his  learning  and  judgment 
were  called  into  exercise.  The  most  me- 
morable of  these  was  his  employment  for 
Charles  the  First,  when  that  monarch  was 
tried  in  1 648.  During  the  Commonwealth 
he  defended  several  of  the  Peera  who  were 
brought  to  trial,  and  in  Whose  behalf  he  dis- 
played so  much  zeal  that  he  was  threatened 
with  the  vengeance  of  the  government.  He 
answered  that  he  was  pleading  In  defence 
..  of  those  laws  which  they  ^clared  they 
would  maintain  and  preserve ;  that  he  was 
doing  his  duty  to  his  client ;  and  that  he 
was  not  to  be  daunted  witii  Hireatenings. 


Such,  however,  was  the  esteem  in  whicJi 
his  learning  and  integrity  were  held  by  all 
parties,  that  in  January,  1651,  he  was  ap- 
pointed by  the  Parliament  one  of  the  Com- 
mittee for  considering  the  Reformation  of 
the  Law.  In  January  1 653,  he  was  created 
a  Serjeant  at  Law  ;  and  on  Cromwell^s  In- 
stallation as  Lord  Protector,  in  December  of 
that  year,  afber  renewing  the  patents  of  the 
Judges  he  choice  to  continue,  he  proposed 
to  xnake  Hale  a  Judge— the  only  new  one 
he  intended  to  appoint.  Hale  was  reluc- 
tant to  accept  the  dignity,  and  being  press- 
ed for  his  reason,  stated  that  he  was  not 
satisfied  with  the  lawfulness  of  Cromwell's 
authority.  Cromwell  replied  "  that  since 
he  had  possession  of  the  government,  he 
was  resolved  to  keep  it,  and  would  not  be 
argued  out  of  it ;  ^t  nevertheless  it  ipvas 
his  desire  to  rule  according  to  the  laws  of 
the  land,  for  which  purpose  he  had  selected 
him ;  and  that  if  not  permitted  to  govern 
by  red  gowns,  he  would  do  it  by  red  coats." 
On  further  reflection.  Hale  came  to  the 
conclusion,  that  as  it  was  absolutely  neces- 
sary to  have  justice  and  property  at  aU  times 
upheld,  it  was  no  sin  to  take  a  commission 
fix)m  those  whom  he  regarded  as  usurpers. 
Hale  had  a  strong  repugnance  to  sit  on 
criminal  trials,  and  never  would  preside 
on  offences  against  the  state. 

"  Not  lonfSf  after  he  was  made  a  judge,  a  trial 
took  place  before  him  at  Lincoln  under  the  fol- 
lowhig  circumstances.  An  inhabitaDt  of  that 
city,  who  had  been  of  the  kii^^  P^rty,  beings 
met  by  a  soldier  of  Che  garrison  iu  the  field^i, 
with  a  fowling-piece  on  lus  shoulder,  was  ac- 
cused of  disobeying  the  protector's  order — 
that  no  such  persons  should  carry  arms.  A 
conflict  ensued,  and  the  soldier  was  well  beaten 
aad  conquered.  So  soon  as  he  recovered  anf. 
ficiently  to  reach  the  town,  he  made  his  esse 
known  to  one  of  his  comrades,  and  premlsd 
upon  him  to  accompany  him,  that,  together, 
thejr  might  aveoge  the  injury.  When  their 
victim  approached,  the  gun  was  again  demand- 
ed ;  it  was  refused ;  and,  while  struggling  with 
one  of  the  soldiers,  the  other  iuflicted  a  mortal 
blow  by  thrusting  his  sword  through  the  man's 
bodv.  The  melancholy  catastrcmhe  hi^peung^ 
at  tne  time  of  the  assises,  lx>th  the  soldiers 
were  at  once  arraigned.  No  eridence  beia|c 
given  against  the  one  of  prerious  malice,  Jke 
was  found  guilt]^  of  manslaughter,  but  the 
other  was  convicted  of  murder.  Colonel 
Whaley,  who  commanded  the  garrison,  jund 
vehemently  that  the  man  was  killed  for  ois^ 
obeying  the  protector's  order,  and  that  the 
solaier  merely  discharged  his  duty.  Hale^ 
however,  paid  as  little  attention  to  hu  reasons 
as  his  threats,  and  not  onlv  pronounced  sei^ 
tence  of  death,^  but  ordered  execution  to  M^ 
low  so  qukkly  as  to  prevent  the  possibility  of 
a  reprieve. 


Le§alBUigrapkifi  Sir  Matthew  Ht^e. 


Mo 


.  **  In  aaother  case,  where  the  protector  (be* 
h\g  interested)  had  ordered  a  jurjr  returned^ 
Hale  took  occaflioa  to  display  the  illegality  of 
the  procedure:  he  showed,  from  the  statute 
book,  that  all  juries  were  to  be  returned  by  the 
sheriff,  or  his  lawful  officer ;  he  likewise  dis- 
missed the  jury,  without  tryin^f  the  cfiuse. 
Cromwell  angrily  told  him  he  was  Qot  fit  to  be 
a  judge.  Hale  answered  that  it  was  very 
true/* 

Soon  after  this  event,  he  altogether  de- 
clined interfering  in  criminal  cases ;  alledg- 
ing  that  the  four  terms  and  two  circuits 
ou^ht  to  suffice. 

In  li654,  in  Cromwell's  second  parlia- 
ment. Hale  was  elected  one  of  the  Knights 
of  the  Shire  for  the  county  of  Gloucester. 
When  a  proposal  was  made  to  destroy  the 
records  in  the  Tower,  and  to  settle  the  na- 
tion on  a  new  basis,  he  pointed  out  the  mad- 
ness of  the  proposition,  its  injustice,  and  the 
evils  that  would  follow  from  it ;  and  he  did 
it  with  such  clearness  and  strength  of  rea- 
son, as  to  confound  its  fanatical  originators. 

On  the  death  of  Cromwell,  he  reused  the 
new  commission  which  Richard  offered  him. 
He  was  urged  by  the  rest  of  the  Judges,  as 
well  as  others,  to  alter  his  purpose ;  but  he 
declared  he  could  no  longer  act  xxqAex  such 
authority. 

In  1660,  Hale  attended  the  Convention 
Parliament,  as  one  of  the  Members  for  Glou- 
cestershire, and  bore  a  part  in  the  restora- 
tion of  the  legitimate  Sovereign.  The  King, 
at  a  very  early  period,  proposed  in  person 
an  act  of  indemnity.  Hale  was  named  one 
of  the  Committee,  and  exerted  all  his  powers 
in  support  of  the  Bill.  He  was  included  in  the 
Special  Committee  for  the  trial  of  the  Regi- 
cides, and  was  elevated  to  a  Chief  Seat  on 
the  Bench.  On  the  7th  November  1660, 
he  was  created  Lord  Chief  Baron,  and  the 
Earl  of  Clarendon,  as  Lord  Chancellor,  de- 
clared, "  that  if  the  King  could  have  found 
out  an  honester  or  fitter  man  for  that  em« 
ployment,  he  would  not  have  advanced  him 
to  it :  he  had,  therefore,  preferred  Mm,  be- 
cause he  knew  none  that  deserved  it  so 
weU." 

Tlie  Practice  of  the  Exchequer,  by  rea- 
.  son  of  his  diligence,  exactness,  and  impar- 
tiality, became  greatly  augmented ;  and  al- 
though sopie  thought  that  he  did  not  de- 
spatch matters  quick  enough,  suitors  found 
to  their  great  benefit,  that  while  his  anxiety 
to  put  a  final  end  to  causes  made  him 
somewhat  slower  in  deciding  them,  those 
whieh  he  tried  were  seldom,  if  ever,  tried 
again.  The  following  are  some  of  the  anec- 
dotes related  of  his  scrupulous  justice  and 
impartiality. 

'*A  nobleman  called  to  explain  a  suit  in  wluch; 


he  was  interested,  aacl  which  was  ahor^y  to  be 
tried,  in  order,  as  was  alleged,  to  its  being  bet- 
ter understood  when  actually  heard  in  court. 
The  Chief  Baron  interrupted  him,  savinf^  that 
he  did  not  deal  fuirlv  to  come  to  hia  chamber 
about  8uch  affaire,  ror  he  never  received  any 
information  of  causes  but  in  open  court,  where 
both  parties  were  to  be  heard  alike.  Nor 
would  he  suffer  tbe  noble  duke  to  proceed. 
His  grace  retired  dissatisfied,  and  complained 
of  it  to  the  king,  as  a  rudeness  not  to  be  en- 
dured. But  his  majesty  bid  him  content  him- 
self that  he  was  no  worse  used ;  adding,  that 
he  verily  believed  he^wuuld  have  treat&i  him- 
self no  better  had  he  gone  to  solicit  him  in 
any  of  hb  own  causes. 

"While  on  the  circuit,  a  gentleman  who  had 
a  trial,  presented  him  with  a  buck.  So  soon 
as  the  trial  commenced.  Sir  Matthew,  remem- 
bering the  name,  asked  whether  "  he  was  the 
same  person  who  sent  him  the  venison  ?'*  Find- 
ing that  to  be  the  case,  he  told  him — *'he 
could  not  suffer  the  trial  to  go  on  until  he  had 
paid  him  for  it."  The  gentleman  remarked 
"  that  he  never  sold  his  venison,  and  that  he 
had  done  nothing  to  him  which  he  did  not  do 
to  every  judge  thi^t  had  gone  the  circuit :"  and 
his  statetpcnt  was  immediately  confirmed.  But 
the  Chief  Baron  remained  firm,  and  the  record 
was  withdrawn. 

"On  aq  occasion  when  the  dean  and  chapter 
of  Salisbury  had  a  cause  to  try  before  him*  he 
directed  his  servants  to  pay  for  the  six  sugar 
loaves  which,  according  to  custom,  were  pre- 
sented to  h'lui  on  the  circuit  by  that  body.*'^ 

The  only  blot  in  his  judicial  character 
was  that  of  his  concurring  in  the  verdict 
against  the  alleged  witches,  tried  at  Bury 
St.  Edmunds— a  fault  to  be  defended  or 
excused  only  by  the  general  belief  then  en- 
tertained of  the  prevalence  of  the  ojQRenee. 
It  is  right  to  quote  the  cautious  and  mode- 
rate luiguage  in  which  he  chaiiged  the 
jury: 

"  Sir  Matthew,  evidently  puzzled  with  the 
case,  took  especial  pains  to  arrive  at  the  truth, 
and  in  his  address  to  the  jury  said  he  should 
not  repeat  the  evidence,  lest  by  so  doing  he 
should  wrong  it  on  tlie  one  side  or  the  other. 
Only  this  he  actiuainted  them  with,  that  they 
had  two  things  jlo  inquire,  1st,  whether  or  not 
^ese  children  were  bewitched;  and,  2d, 
whether  the  prisoners  at  the  bar  were  guilty  of 
bewitching  them  i  That  there  were  such  crea^ 
lures  as  witches  he  made  no  doubt  at  all,  and 
he  appealed  to  the  Scriptures,  which  had 
affirmed  so  much,  and  also  to  the  wisdom  of  all 
nations  which  had  provided  laws  against  such 
persons  i  and  such  hath  been  the  judgment  of 
this  kingdom,  as  appears  by  that  act  of  parlia- 
ment which  hath  provided  punishment  propor- 
tionable to  the  Quality  of  the  offence.  He 
desired  them  strictly  to  observe  the  evidence, 
and  implored  the  great  God  of  heaven  to  direct 
their  hearts  in  so  weighty  a  matter ;  for  to 
condemn  the  innocent,  and  to  let  the  guilty  go 
free,  were  both  '  an  abominaHon  to  the  Lord." 
2Ii2 
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Sir  Matthew  sat  in  CMbrd's  Inn  wit^ 
Sir  O.  Bridgman,  to  settle  the  differences 
between  Landlord  and  Tenant,  after  the  fire 
of  London  in  1665,  and  he  devised  the 
rules  laid  down  for  settling  the  numerous 
questions  which  came  before  the  Commis- 
sioners. In  1668  he  published  anonymous- 
ly his  Address  to  the  Young  Students  of 
tiie  Common  Law.  In  1671,  on  the  death 
of  Sir  John  Keyling,  he  was  made  Chief 
Justice  of  the  King's  Bench.  The  following 
account  is  given  by  Dr.  Williams,  of  his 
exemplary  conduct  at  this  time : 

*'  An  instance  occurred,  in  a  case  reported 
by  Ventri«,'>  where  a  Captain  C— ,  and  one 
of  his  Serjeants,  thinking  fit  to  carrv  military 
tactics  into  civil  affairs,  had  rescued,  oy  means 
of  twenty  or  thirty  soldiers,  an  individual 
arrested  for  debt  after  enlisting.  His  lordship 
there,  indeed,  furnished  an  illustration  of  what 
he  meant  by  '  personated  anger  *^  '  Whatever 
you  militaiy  men  think,'  was  his  address  in 
open  court,  'you  shall  find  that  you  are  mder 
the  civil  jurisdiction ;  and  you  but  gnaw  a  file ; 
you  will  break  your  teeth  ere  you  »iall  prevail 
against  it/  He  committed  both  the  culprits 
to  Newgate ;  and  on  their  subsequent  appear- 
ance betore  him,  he  asked  '  why  an  informa- 
tion was  not  exhibited  ?'  telling  the  city  coun- 
sel, '  that  if  the  sheriffs  did  not  prosecute,  the 
court  would,  for  it  was  a  matter  of  great  ex- 
ample, and  ought  not  to  be  smothered.' 

'*  Laudably  anxious  to  satisfy  the  public,  and 
smtors  esoecially,  that  what  he  did  was  right, 
he  not  only  gave  the  reasonM  of  his  judgments 
in  intricate  cases,  but  by  eliciting  observations, 
and  his  own  remarks,  constantly  took  pains  to 
make  whatever  passed  intellidble,  and  mstruc- 
tive.  *  1  have  known,'  says  Roger  North,  *  the 
Court  of  King's  Bench  sitting  eveiy  day  from 
eight  to  twelve,  and  the  Lord  Chief  Justice 
Hale  managing  matters  of  law  to  all  imagina- 
ble advantage  to  the  students,  and  in  which  he 
took  a  pleasure,  or  rather  pride.  He  encou- 
raged  inquiry  when  it  was  to  the  purpose,  and 
used  to  debate  with  the  counsel,  so  as  the 
court  might  have  been  taken  for  an  academy 
of  sciences,  as  well  as  the  seat  of  justice. 

"  Nor  was  he  content  with  this  service,  valu- 
able as  it  was,  and  novel  also,  and  interesting. 
He  assisted  in  private  such  as  applied  to  him ; 
he  advised  them  to  use  their  books  diligently, 
and  directed  their  studies.  When  he  saw  any 
thing  amiss,  particularly  if  he  observed  a  love 
of  finery,  he  did  not  withhold  admonition.  It 
was  done,  however,  in  a  smiling,  pleasant  way; 
usually  by  observing  that  that  did  not  become 
their  profession.  Tne  sij^ht  of  students  in  long 
periwigs,  or  attorneys  with  swords,  was  known 

^  Reports,  p.  260,  part  i. 

.  c  Sometimes  a  personated  anger,  managed 
with  judgment,  is  of  singular  use,  especially  in 
persons  in  authority;  but  such  an  anger  is  but 
a  painted  fire,  and  without  perturbation. 
Works,  vol.  ii.  p.  390.—"  Of  Moderation  of 
Anger." 


to  be  so  offensive  to  him,  as  to  induce  those 
who  loved  such  thingsl  to  avoid  them  when 
they  waited  upon  him,  in  order  to  escape  re^ 
proof." 

In  1673,  he  printed  an  Essay  on  Gravi- 
tation ;  and  two  years  afterwards,  his  "Difi' 
dies  Nuga,"  or  Observations  on  the  Weight 
and  Elasticity  of  the  Air.  Soon  after  tiiis 
time  his  constitution  declined;  he  was 
af&icted  with  asthma,  and  tiiea  with  dropsy. 
He  was  desirous  of  surrendering  his  office  to 
the  tdng;  but  his  majesty  for  some  time  de- 
ferred receiving  it,  until  in  Febmary  1 675*^, 
Sir  Matthew,  urged  by  his  increasing  in- 
firmities, waited  on  the  king,  who  treated 
Him  with  great  afilability.  and  was  at  length 
induced  to  accept  his  resignation,  oontinu- 
ing  his  pension  and  requesting  his  advice 
whenever  his  health  would  permit. 

He  retired  to  hia  seat  at  Alderley,  in 
Gloucestershire.  The  change,  though  to  his 
native  air,  was  unavailing,  but  he  retained 
his  delight  in  devotion  and  study.  Here  he 
published  his  treatise  on  the  Primitive 
Origination  of  Mankind,  which  had  occu- 
pied in  its  composition  a  Huge  part  of  hiis 
leisure  hours.  His  mental  Acuities  con- 
tinued to  the  last,  and  he  died  without  a 
struggle  on  the  25th  of  December,  1676-7. 

Into  the  consideration  of  the  habits  and 
character  of  Sir  Matthew  Hale,  our  limits 
prevent  us  at  present  firom  entering;  but  we 
shall  return  to  the  subject  at  the  first  op- 
portunity. 

Dr.  Williams  has,  we  think,  conferred  an 
essential  benefit  on  the  profession,  and  es- 
pecially on  its  younger  members,  by  the 
production  of  this  volume.  No  one  can  rise 
from  an  attentive  perusal  of  these  memoirs, 
without  being  in  some  degree  improved 
both  as  a  lawyer  and  a  man.  We  urgently 
recommend  the  work  to  every  student  in 
particular,  and  to  our  brethren  in  generaL 


LIST  OF  EXPIRED  AND  EXPIRING 
LAWS. 


Insolvent  Debtors  (England).         Duration, 

7G.4.c.67(26May.l826),N 

continued  and  amended.   I 
1  W.  4,  c.  38.  ,   ,„«^  iflQC 

2W.4:c44(6Junel832)^    '^-^r 

to  amend  and  consolidate  /  c^Mt^n 

the  Laws  for  the  Relief  of  [    ^^"*^ 

Insolvent  Debtors  in  Eng-     . 

land.  ; 


of 
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JUal  and  Mixed  ^etiom.  » 
3&4W.4,  C.27  (24  JnlyA 
1833),  for  the  Limitation 
of  Actions  and  Suits  re- 
lating to  Real  Property, 
and  for  siroplifyinff  the       »„  ««-».:„ 

Remedies  for  tmn?  the  V    ^^  ^^^^ 

Rights  thereto.  ^^        )  .'tZ''^^?^ 
S.  32;  37.  Real  and  mixed  I  '  '^'^^^  '^ 

actions,    &c.     abolished  I 

(except  writs  of  Dower,  I 

Quarelmpedit,  and  Eject- J 

ment).  ^ 

haw  Amnndmeni, 

3&4W.4,c.42  (14Aug.^ 

1833),    for  the    further        10  years. 

Amendment  of  the  Law  1  year. 

and  the  better  Adminis-         3  ^ears. 

tration  of  Justice.  >         i.  e. 

S.  3.  Limitation  of  certain  r  1835 

actions  to  be  brought  af-    29  Aug  <  1837 

ter.  the  end  of  the  session  1 1843 

3  W.  4. 
Twrm\ke  Road$  (Great  Britain). 
4  W.  4,  c.  10  (26  Mar.  1834),^ 

for  continuing  the  several 

Acts  for  regulating  the 

Turnpike  Roads  in  Great 

Britain  which  will  expirdf 

with  the  present  or  the  )- 1  June,  1836. 

next  Session  of  Parlia- 
ment. 
S.  1.   or  if  Parliament  be 

then  sitting,  until  the  end 

of  that  session. 


Ireland, 
327  Licenses,  at  1/.  9t.  each 

Duldin  Cattle,  \ 
^Jpril,lS35.f 


.  £A7A  3#. 


Wm.Gossbtt. 


LAW  PROMOTIONS. 


ATTORNET-OENERAL. 

Sir  John  Campbell. 

SOLICITOR-GENERAL. 

R.  M.  Rolfe,  Esq. 

kino's  counsel. 

Robert  Alexander,  Esq.,  of  the  Northern  Cir- 
cuit. lOth  March. 

Thomas  Starkie,  Esq.,  of  the  Northern  Cir- 
cuit. 3d  April. 


FURTHER  LIST  OP  PERPETUAL 
COMMISSIONERS  UNDER  THE 
FINES  AND  RECOVERY  ACT. 


Ansdell,  John,  St.  Helen's,  Lancaster. 

Chase.  Frederick,  Luton,  Bedfordshire, 
For  Bedfordshire  and  Hertfordshire. 


PARLIAMENTARY  RETURNS. 


KINO'S    COUNSEL. 

Return  to  an  Order  of  the  Honourable  the 
House  of  Commons,  dated  20th  March, 
1836 :  for 

A  Return  of  Licenses  granted,  or  Certifi- 
cates that  a  Licence  had  been  applied  for, 
during  the  last  ten  years,  to  Kind's  Ser- 
jeants and  King's  Counsel  in  England 
and  in  Ireland,  to  enable  them  to  plead 
against  the  Crown,  and  the  whole  amount 
of  fees  pud  for  the  same,  and  the  amount 
demanoed  for  every  such  licence. 

England, 

Number  of  Licenses  or  Certificates  \ 

granted J 

£».d. 
Amount  of  Fees  pud  for  the  same    3110  6  6 

Amount  demanded  for  every  such  \      936 
Licence  or  Certificate       .        .  J 

N.  B. — ^These  fees  have  been  demanded 
from  time  immemorial,  and  they  are  all  paid 
into  the  public  purse. 

fThitehall,        \ 
23d  March,  1836.  j 
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W.  Grboson. 


ATTORNEYS  TO  BE  RE-ADMITTED 
On  the  Uttt  Day  of  Easter  Term. 

king's   bench. 

Coombe,  Wm.  Alexander,  44,  St.  George's 

Terrace,  Milton  next  Gravesend. 
Dennis,  George,  31,  Frith  Street,  Soho. 
Hearle,  Francis,  43,  Barnard  Street,  Russell 

S(]uare. 
Hetling,  William  Ernest,  Bristol,  Somerset. 
Houghton,  Thomas,  LiverpooL 
Jones,  John,  Brecon,  Brecknock. 
Lewis,  Thomas  Plomer,  Hitchin,  Herts. 
Long,  Charles,  9,  St.  Michael's  Alley.  Com- 

hift. 
Norris,  William,  Stroud,  Gloucester,  late  of 

Manchester,  and  Staple  Inn. 
Ptfsons,  Frederick,  Lancaster. 
Pinero,  John  Daniel,  Bidborough  Street,  Bur- 
ton Crescent. 
Rudge,  Henry,  Stroud,  Gloucester. 
Tilladams,ThomasEdwin,  BuryStreet,Bloom8* 

bury. 
Upper  ton,  John,  late  of  No.  11,  Lincoln's  Inn, 

nowof  Hawkhurst,  Kent. 
Wilme,  Thomas,  formerly   of   Manchester, 

now  of  Cambridge. 

common  pleas. 

HaUett.  William,  late  of  Northumberland 
Street,  St.  Mary«le-Bone ;  now  of  Chancery 
Chambers,  QualiW  Court,  Chancery  Lane. 

Partridge,  John  Charles,  late   of  Nicholas 
Lane,  Lombard  Street ;  now  of  No.  2,  Al-  • 
bany  Place,  York  Road,  Westminster  Bridge 
Road. 
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LAW  OP  INHERITANCB,  WILLS,  Ac. 


Sir, 

At  a  period  when  the  iiDpro?ement  of  our 
laws  forms  so  prominent  a  feature  in  the  pro- 
ceedinfi^s  of  both  houses  of  parliament,  per- 
haps you  will  not  deem  unworthy  a  place  in 
the  Legal  Observer,  the  following  remarks  on 
a  custom  which  has  of  late  years  prevailed  to  a 
considerable  extent  in  this  country ;  I  allude 
to  the  practice  of  individuals  bequeathing  their 
property  to  itrangera^  leaving,  in  many  in- 
stances, their  next  q/  kin  wholly  unprovided 
for. 

Although  the  divine  law  exhorts  us  to  suc- 
cour our  necessitous  kindred,*  yet  how  fre- 
quently do  we  find  persons  (owing  perhaps  to 
some  trifling  family  dispute),  proving  them- 
selves utterly  forgetful  or  the  excellent  maxim 
to  forgive  one*s  own  brother  "  not  only  seven 
times,  but  seventy  times  seven,"  by  setting 
aade  their  natural  heirs,  and  transferring  their 
property  to  those  who  bear  no  affinity  to  thero. 
It  will  surely  be  admitted,  that  capricious  or 
weak-minded  individuals  should  be  restrained 
from  impoverishing  their  families,  in  favor  of 
these  h^eredipet^  ;^  these  fawning  sycophants, 
who  like  cultures  panting  for  their  prey,  hover 
over  the  couch  ot  the  departing.  According 
to  the  Mosaic  law,  the  interests  of  &e  next  of 
kin  were  earefull^  protected :«  nor  were  the 
Romans  less  distmguished  than  the  Jews  for 
distribu^g  Justice ;  for  we  find  it  decreed  by 
the  law  of  the  Twelve  Tables/  Tab.  6.  law,  2. 
"  If  a  man  die,  and  has  no  children  to  succeed 
him,  let  his  nearest  relations  be  hit  heirs."  In- 
deed, such  an  abhorrence  had  the  Romans  to 
didnheriting  parties,  that  th^  termed  It  '*  tek- 
tamenii  ardimem  vudenio  &aimo  oon/kutih,'*  con- 
founding the  natural  order  of  testaments  by  a 
turbulent  mind ;  and  Valerius  Maximus,  Lib. 
vii.  c.  7»  cites  various  examples  of  ih^  iUmans 
eaneeiib^  mnnaiuntl  wiiis.  It  is  also  reeorded, 
Tac.  Ann.  Lib.  2.  p.  51,  that  the  Emperor 
Tiberius  would  never  take  any  benefit  of  a  will 
that  was  made  in  his  hwor  by  a  stranger^o  or  in 
•pite,  or  hate,  or  prejudice  to  othen.?  Tacitus 


«  First  Ep.  Oen.  St.  John,  c.  Hi.    Qen.  xv. 

^  So  the  Romaas  termed  those  who  by  flat- 
tery and  presents  endeavoured  to  obtain  the 
good  will  of  old  men  and  widows,  in  order  to 
be  made  their  heirs. 

p  Nuoob.  xxrii.    Deuc  xxi. 

^  Vide  Father  Catron  and  Ronille's  collec- 
tion of  the  Laws  of  the  Twelve  Tables. 

•  PUny,  in  his  panegyric  on  the  Emperor 
Tra)an,  nentiona  a  tax  that  had  been  laid  on 
wills  by  a  former  Emperor,  which  tax  was 
light  ioxiirangeri  to  pay  who  derived  property 
from  others,  but  was  very  grievous  to  such  as 
obtained  their  estates  bv  right  of  kindred: 
"therefore,"  says  he,  "the  tax  was  continued 
onafiens,  but  abolished  with  regud  to  rela- 
tives.*' 

'  Plutarch  (inJ^i),  says,  that  Lycurgns,  in 
the  Agrarian  Law,  obliged  every  man  to  leave 


•ays,  D$  Mar.  Germ.  p.  410.  that  of  old,  in  Ger- 
inany,  every  man's  children  inherited  as  his 
heirs  or  successors,  and  for  want  of  children 
the  next  of  kin  inherited.r  And  **  according 
to  the  French  law  of  inheritance,"  observes  a 
modern  writer,  *'  though  a  man  may  do  what 
he  pleases  with  his  property  during  hb  life,  his 
power  of  disposing  of  it  after  his  death  15 
limited;  if  he  have  only  one  child,  he  is  allow- 
ed the  absolute  disposal  of  a  moiety,  the  diild 
inheriting  the  other  as  a  matter  of  right.  If  he 
have  two  children,  he  can  only  dispose  of  a 
third ;  and  if  he  have  more  than  two,  three- 
fourths  of  his  property  must  be  equally  divided 
amongst  the  children,  and  one^  fourth  is  left  to 
his  own  disposal. "b 

From  the  above  remarks  it  is  obvious,  that 
our  Law  of  Inheritance  requires  improvement ; 
let  me  therefore  hope.  Sir,  that  through  the  in- 
strumentality of  your  valuable  work,  some  le- 
medy  may  be  devised,  to  prevent  in  future  the 
immediate  relatives  of  the  affluent  from  being 
necessitated  to  seek  parochial  relief.^ 

Ganoidatub  Juaif. 
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his  house  and  lands  to  his  heir;  and  further  re- 
marks, that  when  this  law  was  abrogated 
(through  the  influence  of  EpUtideus,  the  Epfi- 
are),  the  generality  became  poor  and  misera- 
ble, liberal  arts  and  sciences  were  neglected, 
and  the  city  was  filled  with  a  class  of  discon- 
tented persons,  always  enrious  and  hating  the 
rich. 

r  This  rule  obtained  with  us  also,  10  regard 
to  lands,  so  hite  as  the  32  of  Henry  the  Eighth. 
See  Stat,  at  Large,  32  Hen.  8,  c.  1. 

^  A  custom  somewhat  similar  andently  ex- 
isted in  England ;  for  01anvill6,  who  wrote 
Temp.  Hen.)i,\xSI\A  us,  1.  2,  c.  6,  that " a  mao'd 
personal  estate  was  to  be  divided  into  three 
equal  parts,  of  which  one  part  went  to  his  heirs 
or  lineal  descendants,  another  to  his  wife,  snd 
the  third  was  at  his  own  disposal." 

•  Even  Mr.  Justice  Blackstone,  whose  opin- 
ion, generally  speaking,  is  unfavourable  to  my 
alteration  in  the  law  on  this  subject,  observes, 
"  it  would  not  be  amiss  if  individuals  were 
bound  to  leave  their  reiaiivee,  ai  iM  ^^^^f 
neceuaru  wUiHeneeJ* 
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.  Druggist.     GrooM,  Off.  Am.  j  Dougkeif,   Horsleyoowv 

Lane^  Southwark.    Apr.  8. 
Smith,  John  Seymour,  k  John  Gounn  Bird,  Maarbeater, 

Meit:hants.    Abbott  k  Co.,  Charlotte  Street,  Bedford 

Square;  HeaUp,  Manchester.    Apr. 8. 
Splcer,  Wm^  Tower  Street,  Seven  Dials,  Licensed  Tictu- 

aller.     Edward*.  Off.  Am.  ;  YooMg  k  Co.,  Essex  Street, 

Strand.    Mar.  27. 
Smith,  John  Seymour.  Manchester  k  Liverpool,  Merchant. 

Jokaafm  k  Co,  Temple;  Bagehmmk  Co.,  Manchester. 

Mar.  27. 
Solsbury,  Charies,  Hull,  York,    Hatter   k  Shopkeeper. 

Adtimgtion  k  Co.,    Bedford  Row;  ^oibiasoa,  Mattchee- 

ter.    Apr.  7.  •  • 

Styles,  John,  Elizabeth  Place,  North  Bbrixtbn.  1 

Surrey,  Lodging-house  Keeper.   MoMgkam  k 

Chancery  Lane ;  GoUUmid,  Off.  Am.    Apr.  10. 
Seward,  Joseph  Henry,    Leominster,    Hereford,  Wioe  k 

Spirit  Merchant.     Palmer  k  Co.,  Bedford  Row}   Coous 

k  Co.,  Leominster.    Apr.  14. 
Sheldon,  James,  Walsall,  Sufford,    Publican  k  Maltster. 

Hant,  New  Boswell  Court,   Linct>ln*s  Inn;    MarkUm, 

Walsall.   Apr.  14. 
Ttfdieu,  Eleonore,  Bemen  Street,  Oxford  Street,  Dealer  in 

Lace,  k  Private  Lodging-house  Ktfg>er.    Walker,  Beau- 
fort Buildings,  Strand ;  Whitmore,  Off.  Ah.    Apr.  17. 
Telfer,  Geo.,  Phoenix  Wharf,  City  Basin,  Middlesex,  Coal 

Merchant.    Gibeon.  Off.  As^.  ;  Jordetom  k  IVebb,  High 

Street,  Borough.    Mar.  20. 
Thompson,  Prancli  Frederick,  Sloane  Street,  Chelsea,  Mid. 

dlesex.  Wine  Merchant.    Cross,  Surrey  Street,  Strand ; 

Clark,  Off.  Ah.    Mar.  24. 
Tayler,  John,  Coleman  Street,  Merchant.  Groom,  Off.  As^ ; 

Llogd.  Crown  Court,  Cheapaide.    Apr.  8. 
Thomas,  James,  Coles'  Wharf,  k  Thomas  Street,  Horsley- 

down,  Surrey,  Granaiy  Keeper,  Wharfinger,  k  Light- 
erman.   Barker  k  Co,,  Mark  Lane ;  ffhUwure,  Off.  Am. 

Apr.  8. 
Veryard,  Robert,  Bristol,  Flax  Dresser  k  Twine  k  Sacking 
'     Manufkcturer.    Heaven,  ur  Hare  k  Co.,  Bristol.     Apr. 

10. 
Whitworth,  John,  Birmingham,  Plumber,  Glazier,  k  ftln- 

ter.      Miggi  Southampton  Buildings,  Chancery  Lane; 

Happood,  Manchester.    Mar.  20. 
Williams,  George,  Union  Court,  Old  Broad  Street,  London, 

k  ndmer  Terrace,  HoUoway,  Middlesex,   Merchant  k 

Agent.    Laekington,  Off.  Ast.t  IfaicUsoa,  Crown  Court, 

Threadneedle  Street.    Mar.  24. 
Williams,    Rich.,  Trederwen,  Montgomery,  Nnrseiyman. 

Clarke  k  Co., Lincoln's  Inn  Fields;   WiUiameoeik  Co,, 

Shrewsbury.    Mar.  24. 
Wadley,  Tho.,  Liverpool,  Merchant.     Tamtor  k  Co.,  Bed- 
ford Row )  Miller  k  Co.,  Liverpool.     Mar.  24. 
Wilkes,  Wm.,  k  Rich.  Wilkes,  Shrewsbury,  Salop,  Drapera 

JeTsllors.    7ayl«r,  Middle  Lane,  Temple.     Mar.  34. 


Tt^tar  k 
Liverpool.   Mar. 


Whitley,  John,  Liverpool,  Money  Scrivener. 

Co.,  Bedford  Row;    Loiradss  k  Co, 

27. 
Waterfleld,  Tho.,  Dunstable,  Bedford.  Straw  Hat  Manufoc 

turer.    Belcher,  Off.  Am.  ;  ITeeae,  Fumival's  Inn.    Mar. 

White,  John,  Barton-under-Needwood,  Tstcnhill,  Stalford, 
Druggist  k  Grocer.  Drvwry,  Burtun>npon-Trent; 
BiekneU  k  Co.,  Lincoln's  Inn.    Mar.  81. 

Witherden,  John  Shepard,  Msrgate,  Knit,  Blacksmith. 
Deriark  Co,,  Margate;  IFUietl,  Essex  Street,  Strmd. 
Mar.  81. 

Ward,  Wm..  Coventry,  Ribbon  Manufocturer.  Beck,  Iron- 
mongers' Hall,  Fencharch  Street.  TVemghtam  k  Co., 
Coventry.    Apr.  10. 

Wilson,  John  Shnmpton,  Portsmoath,  Hants,  Coach  Pro- 
prietor. £da%rd*.  Off.  Am.  ;  South,  High  Street,  Bo- 
rough.   Apr.  17. 

York,  lliomas,  Northampton,  Csrver.  Gilder,  k  Picture 
Frame  Maker,  tf^atbmm  k  Co,,  Cnaocery  I^ne;  Gtcy, 
Daventry.    Mar.  24. 


'The  Title  Page,  CmtenU,  and  Inde^  of  Ful.  JX,  wiU  be putthhed  €mrlp  in  Mag,  without 

any  additional  charge. 


INDEX  TO  VOLUME  IX. 


%■  T%e  tm^tcta  of,  the  DeeiHtms  in  the  Superior  Courts,  reortedoriginaliy  in  this  Work,  art  itated  in 
a  Meparate  Index,  and  the  Ust  of  Cases  wiU  he  given  di  the  Quarterly  Digest, 
jTAe  Queries  are  not  inclutieti  in  the  Index,  as  the  Answers  refer  to  them. 


Actions,  parties  to,  339,  392,  417. 

abatement,  175,239. 
Acts,  private,  list  of,  89. 
Accommodation  bill,  79,  304, 416. 
Administration,  new,  497- 
AdministratiQn  of  Justice  in  Borouglis  Act,  ^0. 
Affidavits,  foreign,  458. 
A^eements,  34,  1 75,  43 1 . 
Alitnony,  jurisdictiop  in  equity,  601. 
Alley,  memoir  of  Mr.,  66. 
Almanack,  Legal,  200. 
Apportionment  Act,  101,  166,  231,  312,  374. 
Arrest,  23.  189. 
Articled  clerks,  201,  202. 
Assessed  Taxes  Acts,  259,  2G1. 
Attachments,  practice  of,  38. 
Attorneys  to  be  admitted,  91,  104,  249,  363« 

381,517. 
■  law  of,  see  Cont^fits. 
admission  and  examinatloni  82. 
deposit  of  deeds,  165. 
admission,  199. 
suing  without  authority,  243. 
in  reign  of  Henry  6,  286. 
certificate  duty,  297,  345. 
taking  special  bail,  393. 
collection  of  Rules  of  Court,  433. 
signed  bill,  62. 
certificate  duty,  65,  127,  188. 
striking  off  roll,  127. 
Bail,  9,  151. 
Bail-bond,  63, 140. 
Bankruptcies  superseded,  95. 
Bankruptcy,  retrospective  efiect  of,  117* 
Bankrupts,  95,  101. 
Barristers  called,  139,  363. 
Benefice,  charging,  149. 
Bill,  notice,  in  blank,  431. 
Bosanquet's  Rules  of  Plea<]iDg,  263. 
Brougham,  Lord,  85,  97,  114. 
Campbell,  Sir  J.,  426. 
Capias,  writ  of,  211. 
Capital  Punishment  Act,  38. 
Central  Criminal  Court,  17,  99. 
Certificate,  entry  of,  159. 
Certificated  conveyancers,  2/9,  326. 
Chancellor,  the  new  Lord,  65. 
Changes  in  the  law,  see  TuOle  of  Contents. 
Chapuiins,  privilege  from  arrest,  344. 
Charity  devise,  306. 
Chester  criminals  execution,  377- 
Chimney  Sweepers'  Act,  392. 
Chislie's  trial  for  murder,  186. 
Chitty's  View  of  Pleading,  6,  4C8. 

General  Practice,  68. 
Chronology,  277- 
Church  reform,  305. 
Circuits  of  the  Judges,  31 9« 
Clerks  of  lawyers,  72. 
Coleridge,  Mr.,  introductory  lecture,  166. 
Commissioners,  perpetual,  /9,  140,  286,  517. 
of  bankruptcy,  country.  111, 
18^1,  186,  309,  328. 
Conveyancers,  dissertations,  see  ConttnU. 
Copyholds,  48, 142.  255,  373,  403,  456. 

enfranchisement,  bill  for,  405,  420. 


Cornwall  Stannary  Court  Act,  181. 
Corporations  sole,'i)re8cription,  9. 
Costs  in  House  of  Lords,  470. 

insolvent,  207,  224. 
Counsel,  King's,  licences  for,  517. 
Courts  of  law,  new,  16,  30,  46,  67,  104. 
('ovenai)t  for  quiet  enjoymeut,  255. 
Crabb's  Conveyancer's  Assistant,  1 18. 
Death,  presumed,  223. 
Debts  payable  out  of  estates,  233. 
Deputies  of  sheriffs,  444. 
Descent,  law  of,  8. 
Detainer,  writ  of,  226. 
Devise,  79,  142,  206,  304,  397,  480,  496. 

executory  or  contingent,  80,  223,  239, 
266,  335,  464. 

to  witnesses,  398,  40^. 
Diary  of  a  noble  lord,  148. 
Disputed  decision,  101. 
Dissenters'  Marriages  Bill,  472,  483. 
Distress  for  taxes,  432. 

Sunday,  175,  432. 

selling,  207. 
Distribution  of  personal  estate,  410,  506. 
Distringas,  writ  of,  197. 
Dodd,  Mr.,  his  introductory  lecture,  273. 
Domesday  Book,  441. 
Double  plea,  151. 

Doubts  on  the  new  statutes,  101, 123, 166, 231. 
Easter  term,  prolongation  of,  482. 
Ecclestasttcal  Jurisdiction  Bill,  498. 
Eldon,  Lord,  his  impartiality.  54. 
Entails,  barring,  202. 
Equity  Process  Act,  1 16. 

decisions  on,  146. 
Etiquette  of  the  profession,  386. 
Events  of  the  term,  33. 
Exchange  of  Common  Relds  Act,  98, 10 1, 166, 

232,310.393. 
Execution.  254. 

Executors'  authority  to  pav  debts,  258. 
allowance  for  nineral,  386, 
and  administrators,  bill,  391. 
Expired  and  expiring  laws,  510. 
Father's  right  ot  guardianship,  246. 
Fees  of  Court,  310. 
Felony  without  punishment,  465. 
Fine,  amendment  of,  291. 

and  Recovery  Act  Amendment,  502. 
acknowledgment,  223. 
Fixtures,  law  of,  3. 

removing,  207. 
Forfeiture  of  estate  for  life,  335,  352. 
Fraudulent  assignment,  246. 
French  courts  of  justice.  84. 
Friendly  Societies  Act,  162. 
Game,  law  of,  334,  383  467. 
Gibbon's  Lex  Temporis,  371'. 
Grand  juries,  129, 188, 195. 
Grievances  of  the  profession,  262, 344. 
Guilford,  Lord  Keeper,  353. 
Hale,  Sir  Matthew,  513. 
Hookc's  Common  Law  Practical  View,  500. 
Husband's  liability  and  right,  103, 189, 343, 512. 

false  name,  3/7. 
Illegitimate  children,  123. 
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ImpaAance^  20, 67. 

Imprisonment  for  debt,  131,  388,  437,  446^ 
451,  470.  471. 
bill  for  aboli8hing,436. 
Inditin  law  reform,  440. 
Infant  arrest,  141. 
Innkeener*8  liability,  512. 
Inns  of  Court,  289,  337,  3^9. 
Insolvent  Debtors  in  India  Act,  127. 

assignment  by,  261 . 
Interest,  160. 
Irish  Securities  Act,  67. 
Irregular  practitioners,  506. 
Joint  tenancy.  272,  415,  483. 
Joint  Stock  Companies'  Act,  194. 
Jones,  Sir  W.,  biography  of,  177- 
Judges'  Chambers,  IHO. 

authority  of,  230. 
Judge's  right  to  return  to  the  Bar,  369,  451. 

sit  in  Parliament,  481. 
Kelly's  Usury  Laws.  291. 
Lancaster  Common  Pleas  Act,  50. 
Land  Tax  Amendment  Act,  260. 
Landlord's  liability  for  taxes,  245. 
Law,  new  appointments,  139,  145, 161. 

reform,  progress  of,  1. 

(Incorporated)  Society,   286,  325,  363, 
446,518. 
Lawyers  in  Parliament,  209,  225,  257, 342. 
Lease,  insurance,  160. 

for  a  year,  acknowledgment  of,  56, 125, 
166,  216,  273. 
Lectures,  81. 

Lessor's  title,  production  of,  1 13,  182. 
Limitation  to  separate  uses  of  woman,  22S,  290. 
Local  Courts,  401. 
Malicious  prosecution,  195. 
Marriage,  minor,  320. 
Masters  extraordinary  in  Chancery,  519. 
Master  and  servant,  486,  506. 
Merchant  seamen,  453. 
Ministry,  change  of,  49. 
Minor,  wife's  debt,  463. 
Money  paid  by  mistake,  452. 
Mortgage,  auction  duty,  142. 
Mortgage,  142,  255. 
Motions,  notice  of,  53. 
Municipal  Corporation  Report,  488,  and  see 

Appendix, 
New  Bills  in  Parliament,  see  Contenis. 
New  Publications,  95. 
Note  unstamped,  383,  496. 
Notes  of  the  Week,  paitim. 
Notice  to  quit,  63,  111,  142,  383. 
Oaths,  unlawful,  426. 
Oaths  abolition  Bill,  390. 
Obituary,  d58. 

Parliament,- new  houses  of,  and  courts,  30. 
Parliaments,  origin  of,  124. 
Partners,  175,454. 
Partnerships,  sale  of,  333. 
Payment  into  court,  15,  189. 
Petersdorflf 's  Precedents  in  Pleading,  150. 
Pleading  rules,  122,  126,  189,  443. 
Poor  Law  Commissioners'  circular,  56. 
Possession,  adverse,  141,  224,  239,  351. 
Practice  of  the  Judges  Chambers,  9. 
Practical  points,  see  ContenU, 
Privilege  of  Parliament,  abuse  of,  243. 
Profession,  its  prospects,  193. 


Professional  meetings,  325. 

Property  lawyer,  see  ContenU. 

Public  records,  190,  359,  441. 

Ram*s  Science  of  Legal  Judgment,  132,  153. 

Reform,  law,  see  ContenU. 

Registration  of  settlements,  &c.  70,  132. 

Remainder^  issue,  416. 

Remarkable  trials,  see  Contents. 

Rent,  arrears  of,  63,  112, 141, 239. 

Repurs,  covenants  for,  428. 

Reporters,  character  of,  132, 153. 

reprint  of  old,  322. 
Reviews,  see  Ta6ie  of  Contents. 
Sale,  mortgage  auction  duty,  16. 
Sciences  relating  to  the  Law,  449. 
Schoolmaster,  rights  of.  308. 
Scilly  and  Cornwall  Magistrates  Act.  181. 
Scriven  on  Copyholds,  213. 
Selections  from  correspondence,  9. 
Settlements,  16,  142,  160,  207. 
Shower's  Reports  by  Bntt,  119. 
Sherifis,  list  of,  444. 
Sittings  of  the  Courts,  see  ContenU. 
Six  Clerks'  office,  262.  310,  344,  486. 
Slavery  Act  rules,  282. 
Solicitors,  15,  31,  62,  130. 
Spring  Assizes  and  Quarter  Sessions  Act,  6. 
Stamps  on  deeds,  152,  272,  496. 

repeal  Act,  227. 
Stewards'  fees,  458. 
Smuggling  Prevention  Act,  210. 
Summons,  writ  of,  164. 
Supersedeas,  62. 
Surcharge  for  taxes,  244,  382. 
Taunton,  Mr.  Justice,  character  of,  241. 
Tenure,  spiritual,  294. 
Termage  fees,  159,  174,  254,  344. 
Throne,  successor  to,  321. 
Ticketing  shop,  501. 
Time  to  plead,  151. 
Tithe  Suits  Act,  145. 
Title,  conditions,  224. 
Trial,  writs  of,  decision  on,  242. 

right  to  begin,  487. 
Trustee,  99,  255. 
Turnpike  Act,  245. 
Vacation,  close  of,  14. 
Villenage,  privileged,  294. 
Under-sheriff's  liability,  147. 

list  of,  444. 
Uniformity  of  practice,  72. 

Process  Act,  construction  of,  164, 
194,211,22?;. 
Utensils  distrainable,  207,  254. 
Wages,  power  of  magistrates,  398. 
Warrants  of  attorney,  22. 
Weights  and  Measures  Act,  313. 
Wife's  surname,  503. 
Wilde,  Mr.,  Introductory  Lecture,  81. 
Wills,  272,  335, 399,  432. 
Wills,  Bill  for  altering  Law,  402. 
remarks  on,  402,  518. 
Witness,  117,  151. 
Wooddesson's  Lectures,  39. 
Wordsworth's  Law  of  Elections,  199. 
Writ,  irregularity  of,  9,  23. 

service  of,  259.       m 

indorsement  on,  10. 

return  of,  46,  141. 


INDEX 

TO  THE  SUBJECTS  OF  THE  DECISIONS  IN  THE  SUPERIOR  COURTS-ir 


Act  of  parliament — construction,  170. 

<  '^-       Actions  pending — discontinuance,  300. 

Affidavit  of  debt,  44,  429,  61 1. 

<  ^'        Affidavit  of  merits — costs,  252. 

Affidavit  to  hold  to  bail — indenture,  263. 
Affidavits,  filing,  29. 

entitling — amendment,  222. 
bill— interest,  108. 
acceptor.  100. 
Agreement — ^Statute  of  Frauds,  133. 

vendor  and  purchaser,  10. 
Amending  judgment,  510. 
Amending  writ — indorsement — trial,  414. 
Amendment — issue — judge's  order,  173. 
1?  joinder  of  plaintiflP--error,  28. 

pleading  rules,  76. 
Appeal — ^notice— order  of  removal,  330. 
Arrest  without  reasonable  cause— costs,  477. 
Arrest  of  judgment — ^slander — ^variance,  172. 
Attachment — sheriff—  collusion — bail,  270. 
sheriff— serving  rule,  251. 
nonpayment — attorney,  301. 
attorney — bankrupt,  331. 
witness — materiality,  332. 
f.'  allocatur,  347. 

attorney  and  client — service,  379. 
subpoena — conduct  money,  430. 
Attorney's  bill — replication — demurrer,  236. 
Attorney  and  client — retainer — evidence,  220. 

certificate— costs,  158,  206. 
Attorney's  undertaking — ^breach  of  faith,  14. 

striking  off,  221. 
Attorney — certificate — entij,  301. 

admission — service,  347. 
Attorney  and  agent — certificate,  331,349. 
Award — ^laches,  299. 

barrister,  173. 

order  of  nisi  prius — interest,  379. 
Bail — affidavit  of  merits — pleading,  109. 
bond — indorsement  of  process,  138. 
country  and  town— costs,  263. 
affidavit  of  sufficiency — costs,  263. 
irregularity — waiver — notice,  236. 
giving  time — discharge,  220. 
residence  and  property,  222. 
notice — justification — ^prisoner,  349. 
estreat— trial,  301. 
bond — ^sheriff — assignment,  317. 
description — coats— exception,  318. 
affidavit  of  justification — costs,  318. 
residence — costs,  318. 
infanc)'  and  character,  331. 
bond— setting  aside  proceedings,  396. 
Bequest — separate  estate,  203. 
Bill  of  exchange — ^pleading— indorsee,  492. 
Capias — ^indorsement — affidavit  of  debt,  7^* 
affidavits— jurat,  221. 
attorney's  residence — affidavit,  332. 
copy  writ — service,  206. 
Central  Cnminal  Court — certiorari,  317. 
Certiorari — prosecutor's  right— expenses,  29. 
jurisdiction  of  lustices,  236. 
procedendo— <relay,  222. 
teste^return — amendment,  299. 
Charity — ^bequest  to  poor  relations,  249. 

information — relator,  507. 
Codicil — extent  of  power,  329. 


Contempt — attachment,  234. 
jurisdiction,  218. 
Costs  of  justifying  bail,  61. 

prisoner — notices,  262. 
lien,  155. 

of  the  day— offer  to  refer,  28. 
employing  accountant,  260. 
taxation — ^withdrawing  record,  300. 
Costs  of  plaintiff— discharging  jury,  469. 

abandoned  motion,  474. 
Costs— writ  of  trial— arbitrator,  330. 
execution — bonft  fides,  348. 
solicitor's  lien,  378. 
acquitted  defendants,  414. 
ana  damages — attorney's  lien,  414. 
of  day — demurrer— joinder,  429. 
Crown  rights— illegitimacy,  267> 
Crown  debtor — informer — ^Insolvent  Act,  491. 
Debtor  and  creditor — appropriation,  13. 
Declaration — service  of,  12,  172. 

Demurrer — ^pleading — paper-book,  60. 

signing  judgment,  430. 
Distringas— defendant  absconded,  77- 

appearance — evidence,  221. 
Ejectment — serving  declaration,  29,  76-^ 
impossible  day — notice,  46. 
tenant  in  possession — agent,  206* 
service — venue,  301. 

son — ^wife,  301. 
common  entrance,  348. 
interpreter,  348. 
casual  ejector— service,  302- 
special  service — ^belief,  316, 
Execution — charging  defendant,  12. 

te8tator-immaterialaverment,252. 
Executors  de  son  tort,  378. 

costs,  494. 
Executor — accounting — costs — legacy,  237- 
Executor's  affidavit — ^perjury — re-swearing, 69* 
Fees  of  officers  in  Chancery,  169. 
Fees — construction  of  schedule,  234. 
Feme  covert— executory  instrument,  43. 
Foreign  judgment — appeal— execution,  169. 

witnesses^com  mission,  331. 
Fraud — ^trustee— deceased  insolvent,  167. 

construction — notice — solicitor,  328. 
Frivolous  demurrer — promissory  note,  44. 

judgment,  206. 
Habeas  corpus — bail — ^attorney,  509. 
Husband  and  wife — ^false  imprisonment,  379. 
Imparlance — ^vacation,  60. 

Process  Act,  169. 
Indorsee — acceptor — bill—consideration,  430. 
Indorsement  of  debt  and  costs-^interest,  263. 

capias,  264. 
Inferior  court — certiorari,  27. 
Lancaster,  46. 
Interpleader  Act— sheriffs'  expenses,  302. 
sheriff— costs,  429. 
return  of  writ — officer,  316. 
shewing  cause,  318. 
stakeholder,  348. 
declaring — laches,  610. 
Injunction — ^partnership,  396. 
Irregularity— judgment — laches,  237. 

indorsement— capias,  221. 
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Judgment  by  dcfauh,  139. 
Judgment  as  in  case  of /lonsuit,  30. 

»heriffii' court,  1 10. 
writ  of  trial,  251. 
affidavit,  253. 
laches,  475. 
malicious    arrest, 
476. 
Judgment  on  old  warrant  of  attorney,  415. 
Judge's  order— irregularity — time,  510. 
Jurisdiction  in  equity,  43. 

of  law  courts,  2/0. 
Lancaster  C.  P. — judgment  non  obstante,  333. 
London  court  of  reauests — ^rent — ^lodgings,  235. 
Lost  note — seconaary  evidence,  221. 
Lunacy  commission— costs,  42. 

jurisdiction,  107. 
next  of  kin,  170. 
Lunatic— habeas  corpus,  100. 
Malicious  arrest— costs,  28. 
Mandamus — court  rolls,  138. 

notice  of  appeal — ^waiver,  330. 
parish  clerk.  347- 
to  India— examination,  108. 
Manorial  rights — acquiescence,  3i93. 
Manslaughter — certiorari — bail,  204. 
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